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Note: The attention of those interested in following currently the cease and 
desist orders of the Commission is invited to the advantages offered by the Federal 
Register, which is published daily by the Federal Register Division, and sets 
forth, among other things, current orders and regulations of the different Gov- 
ernment establishments, which have general applicability and legal effect. 
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Place, W. Porter, et al. (Farmers Engineering & Mfg. Co.) et al__-------- 1735 
lesti— liners © Os my ln Cuma thee ga 2e Serer es ee ae Se Se 8 ee 1737 
IPod) Whaves 52 OS OR ole a eee eae ie a ees 1703 
Divan paw beteC Oph Can Ree) Syne ek seo ee da toh tee ee 1711 
IPREOOL, TNO. 2 ee De SSS ORE Se one © Aine Ss See es Ser ears 1702 
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Name Page 
Broxdte weno c ts pilin Clee a eee se me ee ee 1724 
IBurombatlte rs @.or pero Lae Ni er Came ee eee ce 1708 
Quaker-Supreme Chemical Corp., et al__----_-----=---=-=--=-=---=---- 1719 
Remco Industries_----- Baer SCs Ft SN eh eS as ees = ee 1707 
Rivcioylopacco © Orps-tseee 2) os ose ee eae eee eae 1726 
EVO PA SOI STO GENO TS em nC ree ee 1713 
Ox xe COM LnC yeh talapeee 2) Gee eee Shenley a ieee eee err 1728 
RiusselleCOnmDnet MG my. 2 Se Ss ol eee ea See eee ee eee 1719 
Seivainy Sia enaok) ato vehnun Cleisstesy Ihe, Cuil oe 1732 
Saucer wlcowls(V—- ONMigiCo.) tee ete ae see ae eee ee ee 1697 
Scher; louis! s:, etal) (American Harphone: Co:)ea2 es aees esas ee ee 1699 
Schnerdersbroumensmes uml ere Comey ate yet eae ara ere 1723 
Scientific wlectrics COs ae Sas ae anaes Se ae ae ee ee ee ee 1718 
Sears Roebucke&sCorn == bs ee se sis ee Ss OS ee eee ee eee 1743 
See-J av Xterminating Service lice et a) leleca mses arene eae aren sere 1701 
Seeman Brotherssincerett als sas =e se ee eo eee eee ee iPHC 
Seidman, Abraham, et al. (American Salvage Co.)__.__---------------- 1706 
Shari RibbonsCo-s eteale= 2 2=4 Sato 2a Ae a ee ee ee ere ee 1738 
Shemano, Mike, et al. (M. Shemano Hair and Scalp Method, Inc.) ____-- 1708 
Sommers, Norman A. (trading as Silver King Mfg. Co.)__-_-----__---_-- 1731 
Silver KanpeMio.C oma = Base ee ee 1731 
Specialized Commodities, Iness2225 5242 5 el ee 1698 
StayeChemicali Com etralas see a5% saat a fips eae ee ee ee er LL 
Stevens= Wiley Viton Corl ce ed) nc ses as eee ae One eee ee ee 1734 
Storck, Pearce O., et al. (Specialized Commodities, Inc.)____.._-________- 1698 
SumicorProducts tines fos eae ee ee ee 1716 
Sumlar' Col Sse es 5e oo ss See Ne eee ee 1712 
Sunt GlassvindustriessInc= sss sass = sr ee ee ee 1731 
Sunkeht ChemicalsCorp ee a ssse a2 sae > ee ee 1722 
Superior Ribbongeroducts: © or pee ese eee sae ae 1720 
Supremes Pharmaceuticals om es =e ee ee eee ee 1703 
Swedish-lines Chair Vit og Cola ee er ee ee ee 1701 
SVNCOLETOAUCHS: COs LNG mete aes meee eee ae eee 1719 
Texize Chemicals. Inca sto" Ss. ase s2 er ee 1737 
Mhomaswun dee cUmibedeEroduictsnC@.Oosre Lc.) kam me ees eae eae anya an nae 1709 
diger-Yarn Co-yetrallses hs Sasa oa tae Se ee ee ee 1714 
mutus; Blatter: & Cos. alot se asa ae ene Seen er ee ee 1716 
Grats: Hnd Poultry Marnie sees eee ae eet iy ere pene 1690 
Purner David; et als = sss fo ee oie ee en 1729 
UnrerseOliver Av. (Cello=NupProducts-n lin ch) ca aaeare ee ena nee 1706 
Unitedabroducts! Con ct cums nes ane =n annanen ae ee eee 1709 
Victor: Drugs Products €o; (Allied-Pharmacal Co)oe ase eeee nue ene anne 1704 
Vaita- Var Corpo til Saas ean 2 Re ee 1706 
Vogue Jewelry: Cow eteaa 2a 9o Joins St a a 1709 
V=0-Miee CoWccote ae ee et ee ee ee 1697 
WertsiNovelty Coz, Inet etre sameness = ene eee eee eee 1714 
Westall Cox *Henry_ 2-3 ee sr ee Se Se eee 1720 
West: Cigar’ Mfgy Cov 2 obes ees rns eee ee es 1698 
Whitehall: Pharmacal Co-. 2222 ne ee eee 1715 
White’s Rabbitry: _.2.2. 2 Je. 2 ae ee eee 1739 
Willingmyre; Philip S___-- eS ASS eee 1735 
Winkenweder & Ladd; Inez 22. 2222. he eee 1730 
Zimmerman, Sylvia, et al. (Empire Press, Inc.)._____________._._______ 1715 


Zinn & Co., A. K. (Peerless Dog Food Cov). se eee 1740 


TABLE[OF CASES IN WHICH PETITIONS FOR REVIEW OF, 
OR APPLICATIONS TO ENFORCE, ORDERS OF THE COM- 
MISSION HAVE BEEN FILED IN THE UNITED STATES 
COURTS OF APPEALS FROM JULY 1, 1950 TO JUNE 30, 


1951, INCLUSIVE 


Name 
eaeeye) Loc 1B GEL TIN Gy CO! tae ee) NAT OR eed Her 
Petition for review filed in Court of Appeals for the Second 
Circuit on July 17, 1950. Commission’s order affirmed Jan- 
uary 3, 1952. 193 F. (2d) 179. Petition for Writ of Certiorari 
denied October 13, 1952. 
PeUORTMIEARID “COE! 5. See. te A Apt see? _ 9 asin jalt Sane 
Petition for review filed in Court of Appeals for the Fourth 
Circuit on July 21, 1950. Commission’s order affirmed 
December 29, 1950. 186 F. (2d) 42. 
GA BEE a CO) OE Pee ee ey aan i ase Ses 
Petition for review filed in Court of Appeals for the Seventh 
Circuit on August 3, 1950. Commission’s order affirmed after 
modification March 23, 1951. 187 F. (2d) 658. 
GAY TIME FROCK COVOEREFSCRANTON BIR VALY W22s255_2 
Petition for review filed in Court of Appeals for the Seventh 
Circuit on August 10, 1950. Petitioner granted leave to with- 
draw petition and case remanded to Commission to vacate 
findings, conclusion and order to cease and desist and to dismiss 
complaint as to certain respondents, with prejudice to the 
Commission April 9, 1951. 
AUTOMATIC. CANTHEN CO) OB) AMERICA. 22) sSousen22- 2 
Petition for review filed in Court of Appeals for the Seventh 
Circuit on August 12, 1950. Commission’s order affirmed and 
enforcement granted January 18, 1952. 194 F. (2d) 4383. 
Petition for Writ of Certiorari filed in Supreme Court May 
- 29, 1952. 
SILAINUID IAT DEB RAIN SoaUNIG UD WALES eeeeiee 22 es ee sl sae 
Petition for enforcement filed in Court of Appeals for the 
Second Circuit on August 15, 1950. Commission’s order 
affirmed after modification March 30, 1951. Petition for 
rehearing denied after modification of previous decision June 4, 
1951. 189 F. (2d) 510. 
1 O OM SeNEAIN TE HAG UL RAEN Gi nGO ysl eee ere erties Sete 
Petition for review filed in Court of Appeals for the Ninth 
Circuit on August 28, 1950. Commission’s order affirmed after 
modification February 5, 1952. 194 F. (2d) 607. Petition for 
Writ of Certiorari denied October 13, 1952. 
[MDE PAN DEN Die LOR YICOR PS Hawai 2 2s 7 tere 
Petition for review filed in Court of Appeals for the Second 
Cireuit on September 15, 1950. Commission’s order affirmed 
and enforcement granted April 16, 1951. 188 F. (2d) 468. 
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Name 
(CUNT E, ARON SM MNES ARS YM bee Se ee ease 
Application for enforcement as to Whitney & Co. and James 
R. O’Brien filed in Court of Appeals for the Ninth Circuit on 
September 29, 1950. Commission’s order affirmed and pro- 
ceeding referred to Commission to take further evidence and 
report to Court. November 1, 1951. 192 F. (2d) 746. 
1 bys AAS Bh Eel bg] 8 BG ace ede ON iad INK Ohne Di Me eee ae Ee Ro eee eS 
Petition for review filed in Court of Appeals for the Seventh 
Circuit on November 6, 1950. Commission’s order affirmed 
October 30, 1951. 191 F. (2d) 954. 
To) eS TS Na Bs Rem Seek CLO) es os i a re ca eee 
Petition for review filed in Court of Appeals for the Seventh 
Circuit on November 6, 1950. Commission’s order affirnied in 
Heller case October 30, 1951. 191 F. (2d) 954. 
COLONTAT = BRAIDS Oe TIN Cray Bi Ieee AN Cee spend 2 pee ee eee eee 
Petition for review filed in Court of Appeals for the Seventh 
Circuit on November 6, 1950. Commission’s order affirmed 
in Heller case October 30, 1951. 191 F. (2d) 954. 
ROYAL BE ADEN © ViHLAW 'COl == = ee ee eee 
Petition for review filed in Court of Appeals for the Seventh 
Circuit on November 6, 1950. Commission’s order affirmed in 
Heller case October 30, 1951. 191 F. (2d) 954. 
CORO! ENG HATA Tae ek eRe tk 1h USE ATR eee eee 
Petition for review filed in Court of Appeals for the Seventh 
Circuit on November 6, 1950. Commission’s order affirmed in 
Heller case October 30, 1951. 191 F. (2d) 954. 
EVA ME ©IN | SIVIGAUNGO EAC © FE UBER TINGS © © eae mee 
Petition for review filed in Court of Appeals for the District 
of Columbia on November 16, 1950. Commission’s order modi- 
fied and affirmed January 24, 1952. 194 F. (2d) 346. 
CONSOLIDATED ROYAL CHEMICAL CORP. WALL _22_ 
Petition for review filed in Court of Appeals for the Seventh 
Circuit on November 24, 1950. Commission’s order affirmed 
and enforcement granted October 22, 1951. 191 F. (2d) 896. 
BIR DOOR ENS TID Wae SE ie Au) pee eeeeae)s ne oeee 
Petitions for review filed in Court of Appeals for the Ninth 
Circuit by Monarch Door & Manufacturing Co., Wheeler, 
Osgood Co. and Northwest Door Co. on December 26, 1950; 
by Fir Door Institute, Crawford Door Co., Harbor Plywood 
Corp., Robinson Plywood & Timber Co. and Wallace E. Difford 
ou December 28, 1950; and by M & M Wood Working Co. on 
December 29, 1950. Commission’s order set aside January 24, 
1952. 194 F. (2d) 48. 
DOUGLAS FIR; PLYWOOD, ASS NET Al. 2 eee 
Petitions for review filed in Court of Appeals for the Ninth 
Circuit by Wheeler, Osgood Co. and Northwest Door Co. on 
December 26, 1950; by Washington Veneer Corp. on December 
27, 1950; by Douglas Fir Plywood Ass’n et al. and Pacific 
Mutual Door Co. on December 28, 1950; by West Coast Ply- 
wood Co. and M & M Wood Working Ce. on December 29, 
1950; and amended petition by Oregon-Washington Plywood 
Co. on January 3, 1951. Commission’s order set aside January 
24,1952. 194 F. (2d) 48. 
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116 


177 


395 


416 


PETITIONS FOR REVIEW, ETC. 


Name 
MOTION PICTURE ADVERTISING SERVICE CO., INC____-_ 
Petition for review filed in Court of Appeals for the Fifth 
Circuit on December 27, 1950. Commission’s order set aside 
February 21, 1952. 194 F. (2d) 633. Petition for Writ of 
Certiorari filed in Supreme Court May 26, 1952. 
BORK > MANUFACTURING ‘CO. .ING] ET ALCO 4) Mi aaa 
Petition for review filed in Court of Appeals for the Ninth 
Circuit on December 27, 1950. Commission’s order affirmed 
after modification February 5, 1952. 194 F. (2d) 611. 
REDE DBR og sey a LV iG EN DU Sd RIES. LNi@e ae = ae seen. Geese. 
Petition for review filed in Court of Appeals for the Eighth 
Circuit on December 28, 1950. Petition dismissed with prej- 
udice June 26, 1951. 190 F. (2d) 207. , 
PAG Exe AINE) Be EVE, On paitere, Soe tee ee 
Petition for review filed in Court of Appeals for the Tenth 
Circuit on December 28, 1950. Petition dismissed October 
25, 1951. 193 F. (2d) 495. 
ONCE DRE LEM- SHR VICHTNG-2 +> -<-caet tel a8 = 8 eee 
Petition for review filed in Court of Appeals for the Eighth 
Circuit on December 28, 1950. 
PORE IRAN Di SACU DLO? WR «AL © ee 9 Ce Sa eS 
Petition for review filed in Court of Appeals for the Fifth 
Circuit on February 1, 1951. Petition dismissed for want of 
prosecution October 23, 1951. ; 
MOD ERIN VEAININE R CLOTHES. 2 +2222... 28-10e. 22.2 
Petition for review filed in Court of Appeals for the Second 
Circuit on February 15, 1951. Commission’s order affirmed 
November 29, 1951: 192 F. (2d) 392. Petition for Writ of 
Certiorari in Supreme Court denied. March 24, 1952. 
GLOBE CARDBOARD NOVELTY CoO., INC., ET AL___-___- 
Petition for review filed in Court of Appeals for the Third 
Circuit on March 5, 1951. Commission’s order affirmed 
November 16, 1951. 192 F. (2d) 444. 
TMCANTER NMR TF 2 E14 TEN ae Se ee 4 ee 
Petition for review filed in Court of Appeals for the Second 
Circuit on March 6, 1951. Commission’s order affirmed and 
enforcement granted February 7, 1952. 194 F. (2d) 504. 
PUR MIN Ge LCGAUER (0) a ONE es = ae ee | See 
Petition for review filed in Court of Appeals for the Second 
Circuit on March 6, 1951. Commission’s order affirmed and 
enforcement granted in Muffet case February 7, 1952. 194 F. 
(2d) 504. 
INVATON ALA D RE SS: GOODS C Obs aae. 25525 2258. See ae 
Petition for review filed in Court of Appeals for the Second 
Circuit on March 6, 1951. Commission’s order affirmed and 
enforcement granted in Muffet case February 7, 1952. 194 F. 
(2d) 504. 
TE ANTRAL DIST SE CAI RGING DONT U OK Oya ag SONG pgs oe a pee ee 
Petition for review filed in Court of Appeals for the Second 
Circuit on March 6, 1951. Commission’s order affirmed and 
enforcement granted in Muffet case February 7, 1952. 194 F. 


(2d) 504. 
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Name 
EBREGICGH.. UN Giz asst ee Benen ene tee 2 reek ey eee ee 
Petition for review filed in Court of Appeals for the Second 
Circuit on March 6, 1951. Commission’s order affirmed and 
enforcement granted in Muffet case February 7, 1952. 194 F. 
(2d) 504. 
WAX BROS. & ROSENBERG DRESS CO; IN Ca222s22222252 
Petition for review filed in Court of Appeals for the Second 
Circuit on March 6, 1951. Commission’s order affirmed and 
enforcement granted in Muffet case February 7, 1952. 194 F. 
(2d) 504. 
NATIONAL TOME? COe oe a2 2. 2 eae. ee ee See 
Petition for review filed in Court of Appeals for the Seventh 
Circuit on May 7, 1951. Petition dismissed without costs 
October 20, 1952. i 
CARE RE ROT) WiC Sie WIN ee sae NN ra 
Petition for review filed in Court of Appeals for the Ninth 
Circuit on May 18, 1951. 
CeHOW AR Dy HUN EER BING © Oe. © sam me eee a ae eee eee 
Petition for review filed in Court of Appeals for the Third 
Circuit on May 24, 1951. Commission’s order affirmed and 
obedience to its terms commanded May 27, 1952. 197 F. (2d) 
273. 


Vol. 
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47 


47 


47 


47 


Page 
748 


754 


1023 


1137 


VULCAN 


TABLE OF COURT CASES IN VOLUMES 1-47, INCLUSIVE! 


Abbreviations: S. C.=U. 8S. Supreme Court; C. C. A.=Circuit Court of Appeals; S. C. of D. C.=Supreme 
Court of the District of Columbia (changed on June 25, 1936, to District Court of the U. 8. for the District 
of Columbia, and identified by abbreviation D. C. of D. C.); C. A. of (or for) D. C.=U. S. Court of 
Appeals for the District of Columbia,prior to June 7, 1934, Court of Appeals of the District of Columbia); 
D. C.=District Court. Hyphenated numbers refer to volume and page of the F. T. C. Reports, the 
number preceding the hyphen denoting the volume, the numbers following, the page. Citations such 
as18.&D.—,28.& D—,38.&D.—,or 48. & D.—, refer respectively to the volume and page of 
the four volumes of Commission publications entitled ‘‘Statutes and Decisions—Federal Trade Com- 
mission, 1914-1929,” “Statutes,” ete., “1930-1938,” “Statutes,” ete., “1939-1943,” and ‘‘Statutes,”’ ete. 
“1944-1948,”” in which are published Commission court decisions for said periods. 


Ace Auto Supply Co., The, et al___________ (C. C. A.) 32-1891; 38. & D. 375. 

POOL eECAstOree DT Osis Ll Cam ee ee ee (GP Gr A.) 37-818 305: & D> 612. 
138 F. (2d) .824. 

Acivancerbaltit: GO gree aoe eee ae eee (C. C. A.) “Memoranda,” 20-739. 

eo tale yee ie CO ei) Al eee eee (C. C. A.) 86-1126; 3S. & D. 556; 
135 F. (2d) 453; 144 F. (2d) 221; 324 39-677; 4 8. & D. 250; (8. C,) 

'U. 8. 746; (65 S. Ct. 971). 40-906;458. & D. 346. 

Aetna Portland Cement Co. et al__._.____- (C. C. A.) 48-1101; 4S. & D. 510; 
157 F. (2d) 533. 45-1063;458S. & D. 765. 

PANO TAVIS See ye eee ee eR ea (C, ©. A.) 32-1871; 3.8. & D. 358. 
118 F. (2d, 669. 

PAID OTG VAC bal teenie ee ee eee CE (C. A. of D. C.) 46-1453. 
182 F. (2d) 36. 

Alooma Umber ©o. eb al. oon (Gy GAS) 166576 2) 5) ce Dal 58° 
56 F. (2d) 774; 64 F. (2d) 618; 291 17-669; 2S. & D. 221: (8. C,) 

U. S. 67; (54 8. Ct. 315). 18-669; 29. & D. 247. 

Allengs Wirisley. Gone, alesse 28.2522. 22. (C. C. A.) 31-1815; 38. & D. 250. 
113 F, (2d) 437. 

Alle-Rhume Remedy Co., Inc., et al__--__- (C. C. A.) 30-1613; 3S. & D, 170. 

ANIC) LPEN oer? IM EINE © ee SS ee ee (C. C. A.) 44-1532; 45. & D. 751. 
168 F. (2d) 600. 

Alltedabharmacal Co. Ime .setC.----2--225 (D. C.) 31- 1905; 3.8. & D. 704. 


Alma’s Home Made Candies (Mrs. Alma (C. C. A.) 38-919; 45. & D. 214. 
Loughran et al.) 
143 F. (2d) 431. 


1 Interlinear citations are to the reports of the National Reporter System and to official United States 
Supreme Court Reports in those cases in which the proceeding, or proceedings as the case may be, have been 
there reported. Such eases do not include the decisions of the Supreme Court of the District of Columbia, 
nor, in all cases, some of the other proceedings set forth in the above table, and described or reported in the 
Commission’s Decisions and the Commission publications entitled “Statutes and Decisions—1914-1929,”” 
“Statutes and Decisions—1930-1938,” “Statutes and Decisions—1939-1943,”’ and “‘Statutes and Decisions— 
1944-1948,’’ which also include cases here involved, for their respective periods. 

The two earlier publications also include Clayton Act cases bearing on those sections of said Act adminis- 
tered by the Commission during the aforesaid period, but in which Commission was not a party. As 
above noted, they are respectively referred toas1S. & D—and28.&D.—. For “Memorandum of Court 
Action on Miscellaneous Interlocutory Motions’’ during the period covered by the second compilation, 
namely 1930-1938, see said compilation at page 485 et seq. 

2 For interlocutory order of lower court, see ““Memoranda,”’ 29-1966 or 2S. & D. 487. 


XXIII 


XXIV 


ANkuranibayynss) COs Ow “WKN eee 
284 Fed. 401; 299 Fed. 361. 

I MNS hid Nor aivs (COM) i nossa neo Sse 

anlage, OWL I, WGN). ae ees 

AW Meckeankétoonm ct ale] ose eee =a 
84 F. (2d) 910; 94 F. (2d) 802. 


American Army and Navy Stores, Inc_----- 


Nmmenicane Ga iicliva: CO cme: aera ee eee 
97 F. (2d) 1001. 
American Chain & Cable Co., Inc., et al___- 
189 F. (2d) 622; 142 F. (2d) 909. 
Anrericani@olle ce kets a) kas sae eres = 
Aaasreenyey ID FBR CONF Veo a ce ee SS 
149 F. (2d) 608. 
American Field Seed Co. et al_.________--- 
American Medicinal Products, Inc., et al-_-- 
136 F. (2d) 426. 
JATIN ERICA SMUT CO ey een Sense ey ee nn 
38 F. (2d) 547. 
American Steel and Wire Co. of N. J., The, 
et al. 
American Steel and Wire Co. of N. J., U.S. v_ 
American Television Institute, Inc., U. 8. v_ 
Nine CANO, ANG ECO" CO 28en 2 eee See 
283 Fed. 999; 264 U.S. 298 (44S. Ct. 
336); 9 F. (2d) 570; 274 U. S. 543 
(47 8. Ct. 6638). 
Americans, Corpse se es ase a ee ee ae 
America’s Medicine, etc. (Harry 8S. Benham) _ 
Anchor Hocking Glass Corp., Lancaster, 
Ohio, et al. 
124 F. (2d) 187. 
Antisepto Products Co., etc. (Edward L. 
Jenkins et al.). 
ACB EW PA DELNG Of, a LT Cas iet sare ceneconeen eeen 
149 F. (2d) 424; 328 U. S. 193 (66 S. 
Ct. 932). 


ATdeWe sinc... belen...= 20 20a). sae eae 
101 b. (2d) 718. 
Arden, Ine., Elizabeth, et al 
ISSO IE), (Ae) USP 
Arkansas Wholesale Grocers Ass’n 
18 F. (2d) 866. 
PAB ANAK! COs NNO Me a 
78 F. (2d) 707; 84 F. (2d) 973. 
Armoured g© 0 Ai Marne & sich ae 2 etn eli ee 
Armstrong Cork Co., et al 
176 F. (2d) 974. 
Army and Navy Trading Co 
88 F. (2d) 776. 


3 Interlocutory order. See also1 S. & D. 721. 


FEDERAL TRADE COMMISSION DECISIONS 


(Cc. C. A.) 5-529; 18. & D. 215, 
7-618; 18. & D. 260. 

(C. GC. A.) 44-1451; 4S. & D. 667° 

(C. CG. A.) 21-1223; 28. & D. 329: 

(C. C. A.) 22-1149; 28. & D. 347; 
26-1501; 2.8. & D. 439; 31-1828; 
By Sh we IDE PASI 

(C. A. for D. C.) 23-1392; 28. & 
D. 358. 

(C. C. A.) 27-1683; 28. & D. 467. 


(C. G. A.) 38-825; 4S. & D. 99, 
896; 4S. & D. 186. 

(C. C. A.) 30-1674; 3 S. & D. 222. 

(C. C. A.) 40-930; 4S. & D. 371; 
43-1198; 4S. & D. 604. 

(C. C. A.) 30-1648; 3S. & D. 200. 

(D. C.) 30-1683; 3 S. & D. 230; 
(C. C. A.) 36-1167;38. & D. 591. 

(C. C. A.) 13-607;'2 8. & D. 68. 


(C, ©. A.) 34-1862: 38. & D. 491. 


(D. C.) 43-1241- 4S. & PD. $22, 

(D- Cy 36-1175; 3 S_ & D.7a5: 

(D. GC) 5255861 6) @ DD. 2506. 
C.) 72500" 1465 oA aes O. 
A.) 9-653; 18S. & D. 433; (S. C.) 
11-668; 1S. & D. 615. 

(C. C. A.) 46-1435. 

(D. C.) 29-1629; 3S. & D. 642. 

(CC. A) 3421789: 3°S.& D. 426: 


(D. C.) 29-1637; 3 8. & D. 649. 


(C. C. A.) 40-921; 4S. & D. 361; 
(S. C.) 42-909; 4 S. & D. 483; 
(COC oe a ary 
626; 44-1455; 4S. & D. 671. 

(CG. C. A.) 28-1864" 3 Se P50, 


(C. C. A.) 42-916; 4S. & D. 490. 

(C. C. A.) 11-646; 15S. & D. 593. 

(CPC. A.) 21-1202: 2S.°& D310; 
22-1155; 2S. & D. 352. 

(C. C. A.) “Memorandum,” 20-745. 

(C. C. A.) 46-1419: 


(C. A. of D. C.) 24-1601; 28. & D. 
374. 


TABLE OF COURT CASES IN VOLUMES 1-47, INCLUSIVE xXxXV 


Eno ld stones Coe mes meee eee Fe 5 (C. C. A.) 15-606; 2S. & D. 123. 
49 F. (2d) 1017. 

Aronberg, Earl (Positive Products Co., etc.)_ (D. C.) 29-1634; 3 S. & D. 528; 
182 F. (2d) 165. (C. C. A.) 35-979; 3S. & D. 647. 

Aron Morris, et al. (Globe Printing Co.)____ (D. C.) 36-1130; 3S. & D. 560. 


50 F. Supp. 289. 
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(D. C.) 38-935; 48. & D. 815. 
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38 For interlocutory order of lower court see ““Memoranda,”’ 28-1966 or 28. & D. 486. 

39 For interlocutory order, see “‘Memoranda,”’ 20-743 or 1S. & D. 717. 
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FEDERAL TRADE COMMISSION DECISIONS 


FINDINGS AND ORDERS, JULY 1, 1950, TO JUNE 30, 1951 


In THE Matrer oF 


THE DILA-THERM CO., INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5491. Complaint, Apr. 18, 1947—Decision, July 12, 1950 


Where a corporation and its three officers, engaged in the interstate sale and 
distribution of a device designated Dila-Therm, which operated on a house- 
hold electric current, consisted of a heating unit, a vibratory or oscillating 
mechanism and an applicator, and produced heat varying from a very low 
intensity up to about 120 degrees and also afforded mild vibration and dila- 
tion of the rectal tissue; in advertisements thereof in periodicals, circulars, 
folders and otherwise— 

Falsely represented, directly and by implication that the use of such a device by 
a layman, either alone or as a supplement to other treatment, constituted an 
effective treatment for prostatitis, and for the symptoms thereof, through 
stimulating blood circulation in the prostate gland, tending to reduce inflam- 
mation, restoring the nutritive flow of the blood to glandular tissue and 
promoting drainage of contaminated secretions therefrom ; 

The facts being that rectal dilation is wholly without value in relieving pelvic 
congestion and has no role in the management of prostatic infection; and 
said device with its long ray conductive heat as distinguished from con- 
versive heating by diathermy, and its mild vibration of the internal rectal 
area as distinguished from the customary manual massage by physicians, 
would in no manner influence the underlying cause of said condition, or 
produce a generalized reflex vasodilation, or have significant value in 
relieving the muscular symptoms of pain and discomfort which may accom- 
pany prostatic disorders; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true and thereby induce its purchase of said device: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and deceptive 
acts and practices in commerce, 


As respects charges of the complaint pertaining to advertising statements relat- 
ing to prostatism, in which connection it was alleged that respondents had 
represented, among other things, that Dila-Therm is a competent and effec- 
tive treatment for prostatism and its symptoms, it appearing from the record 
that all reference in advertising to prostatism were discontinued sometime 
prior to the institution of the instant proceeding, and, that respondents 
affirmed that they had no intention of renewing the use of the advertising 
statements relating thereto, no specific findings in respect to the import of 
such advertising were made; and the proceeding insofar as it related thereto 
was accordingly ‘closed without prejudice to the right of the Commission to 
reopen the same, or to take such further or other action in the future as 
might be warranted by the then existing circumstances. 
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Before Mr. Clyde M. Hadley, trial examiner. 
Mr. William L. Taggart for the Commission. 
Nash & Donnelly, of Chicago, Ill., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the Dila-Therm 
Co., Inc., a corporation, W. P. Thielens, individually and as presi- 
dent of the Dila-Therm Co., Inc., J. R. Dorsey, individually and as 
vice president of the Dila-Therm Co., Inc., and Louis N. Rugee, in- 
dividually and as secretary-treasurer of the Dila-Therm Co., Inc., 
hereinafter referred to as respondents, have violated the provisions 
of the said act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracrarn 1. Respondent, the Dila-Therm Co., Inc., is a corpora- 
tion, chartered and existing under the laws of the State of Indiana, 
having its office and principal place of business at 322 East Colfax 
Avenue, South Bend, Ind. Respondent, W. P. Thielens, president of 
the Dila-Therm Co., Inc., is an individual whose address is 1600 
Dearing Place, Tuscaloosa, Ala. J. R. Dorsey, vice president of the 
Dila-Therm Co., Inc., is an individual whose address is 201 Wood- 
lands, Mobile, Ala. Louis N. Rugee, secretary-treasurer of the Dila- 
Therm Co., Inc., is an individual whose address is 1210 Portage Ave- 
nue, South Bend, Ind. These individual respondents control and have 
controlled the policies and practices of the corporate respondent in 
the performance of the acts and practices hereinafter alleged. 

Par. 2. Said respondents are now, and have been for several years 
last past, engaged in the business of selling and distributing a device 
designated Dila-Therm as “device” is defined in the Federal Trade 
Commission Act. 

The said respondents cause said device, when sold, to be transported 
from their place of business in the State of Indiana to purchasers 
thereof located in various other States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of their business, respondents, sub- 
sequent to March 21, 1938, have disseminated and caused the dissemi- 
nation of certain advertisements concerning said device by the United 
States mails and by various means in commerce as “commerce” is 
defined in the Federal Trade Commission Act, including but not 
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limited to circulars, and advertisements appearing in the April 1941 
issue of the Eagle Magazine headed Prostatitis? Investigate Dila- 
Therm; the October 1942 issue of Argosy headed Prostatitis; and the. 
July 1943 issue of Weird Tales headed Prostatitis?; and respondents 
have disseminated and caused the dissemination of advertisements 
concerning said device by various means, including but not limited 
to the advertisements referred to above, for the purpose of inducing, 
and which were likely to induce, directly or indirectly, the purchase 
of the said device in commerce as “commerce” is defined in the Federal 
Trade Commission Act. 

Par. 4. Among the statements and representations contained in the 
said advertisements disseminated as aforesaid are the following: 


Prostatitis? Investigate Dila-Therm. Combines (1) vibratory massage (2) 
controlled infra-red heat, and (3) dilation. For easy and economical home use; 
both internal and external applicators. Precision built. Durable. WRITE 
FOR DETAILS AND 30 DAY TRIAL OFFER. 

Prostatitis? Many are finding welcome relief through the gentle vibration, 
adjustable infra-red heat, and dilation provided by the DILA-THERM. A mod- 
ern, scientifically designed instrument for easy, economical home use. Liberal 
terms. Write today for full details and 30-day trial offer. Interesting booklet 
on Prostatis. FRBHE. 

We assume that you have written to us as a person in need of relief, that 
you may be suffering some of the pains and discomforts so often associated with 
Prostate Gland Inflammation—aches and pains in the lower part of the back, 
in the pelvic region or the crotch, rising too frequently at night and having 
too many calls during the day to void urine. If your physician’s diagnosis has 
indicated the direct application of infra-red heat, internal massage and dilation 
for you, it is entirely reasonable to expect that Dila-Therm will prove a welcome 
blessing to you. 

From 45 on, a condition known as prostatism may develop—a chronic form 
of prostatitis, usually accompanied by disturbance of normal urinary processes. 
This may be caused by either a swollen, enlarged prostate or by one actually 
smaller than normal but inflamed. 

We sincerely believe that any man who has evidence of chronic prostatitis 
or prostatism and competent diagnosis indicates the Dila-Therm therapies to 
be applicable in his case, will be truly grateful for the opportunity to prove to 
himself this instrument’s merits. 

Infra-red heat is one of nature’s great and valuable gifts to mankind. The 
therapeutic value of infra-red heat has been known and used for centuries, 
Modern physicians and hospitals are recognizing its value and broadening its 
applications. 

Infra-red heat penetrates the body tissue. 


Par. 5. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth and others similar 
thereto, not specifically set out herein, all of which purport to be de- 
scriptive of the remedial, curative, and therapeutic properties of 
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respondents’ device, respondents have represented, directly and by 
implication, that the use of said device Dila-Therm by a layman, ap- 
plied externally or internally or both, by itself, and as supplementary 
to other treatment, constitutes a competent and effective treatment for 
prostatitis and prostatism and the symptoms thereof. 

Par. 6. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact, the use of said device 
by the layman, applied either externally or internally, or both, by 
itself, or as supplementary to other treatments, has no therapeutic 
value in the treatment of prostatitis or prostatism or any of the 
symptoms thereof. 

Par. 7. The use by respondents of the foregoing statements and 
representations disseminated as aforesaid has had, and now has, the 
tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
all of such statements and representations are true, and to induce a 
substantial portion of the purchasing public, because of such erroneous 
and mistaken belief, to purchase said device. 

Par. 8. The aforesaid acts and practice of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnprnes as ro THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 18, 1947, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof charging said respondents with the use 
of unfair and deceptive acts and practices in commerce in violation 
of the provisions of that act. After the filing of respondents’ joint 
answer to the complaint, testimony and other evidence in support of 
and in opposition to the allegations of the complaint were introduced 
before a trial examiner of the Commission, theretofore designated 
by it, and such testimony and other evidence were duly recorded and 
filed in the office of the Commission. Thereafter, this proceeding 
regularly came on for final hearing before the Commission upon the 
complaint, respondents’ answer, testimony and other evidence, the 
trial examiner’s recommended decision, and exceptions thereto, briefs 
in support of and in opposition to the allegations of the complaint, 
and oral argument; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
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proceeding is in the public interest and makes this its findings as to 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, the Dila-Therm Co., Inc., is a corpo- 
ration, chartered and existing under the laws of the State of Indiana, 
having its office and principal place of business at 322 East Colfax 
Avenue, South Bend, Ind. Respondent, W. P. Thielens, president of 
the Dila-Therm Co., Inc., is an individual whose address is 1600 Dear- 
ing Place, Tuscaloosa, Ala. J. R. Dorsey, vice president of the Dila- 
Therm Co., Inc., is an individual whose address is 51 Williams Court, 
Mobile, Ala. Louis N. Rugee, secretary-treasurer of the Dila-Therm 
Co., Inc., is an individual whose address is 1203 East Bronson Street, 
South Bend, Ind. These individual respondents control and have 
controlled the policies and practices of the corporate respondent in 
the performance of the acts and practices hereinafter set forth. 

Par. 2. Said respondents are now, and have been for several years 
last past, engaged in the business of selling and distributing a device 
designated Dila-Therm, as “device” is defined in the Federal Trade 
Commission Act, causing the same, when sold, to be transported from 
their place of business in the State of Indiana to purchasers thereof 
located in various other States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of their business, respondents, 
subsequent to March 21, 1938, have disseminated and caused the dis- 
semination of advertisements concerning said device by the United 
States mails and by various means in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act, including magazine ad- 
vertisements; and respondents have disseminated and caused the dis- 
semination of advertisements concerning said device by various means, 
including but not limited to circulars and folders, for the purpose of 
inducing, and which were likely to induce, directly or indirectly the 
purchase of said device in such commerce. 

Par. 4. Among the statements and representations contained in said 
advertisements thus disseminated are the following: 


PROSTATITIS? 


Many are finding welcome relief through the gentle vibration, adjustable sooth- 
ing heat, and dilation provided by the DILA-THERM. A modern, scientifically 
designed instrument for easy, economical home use. Liberal terms. Write to- 
day for full details and 30-day trial offer. Interesting booklet on Prostatitis 


FRE. 
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* * * “An ounce of prevention is worth a pound of cure.” That is why you 
are reading more and more about preventive therapy. * ea Re 


WHAT TO DO TO ALLEVIATE PROSTATITIS 


* %* * Tf you have already seen your physician, and possibly taken treat- 
ment, it is probable that you are somewhat familiar with the therapies usually 
employed. We refer to the intra-rectal application of heat, rectal dilation, and 
the application of massage. * * #* 


HEAT 


* * * The use of heat therapy has increased tremendously during the past 
few years and the encouraging results attained in modern physiotherapeutic 
practice have proven its alleviative and therapeutic value. 

With specific reference to the swollen and congested prostate gland, heat 
applied in close proximity to the afflicted area, even though the temperature of 
the surrounding parts is increased only a little above the normal body tempera- 
ture, tends to draw blood to the region of application * * *. Therefore, as 
a result of such heat application, blood circulation in the congested and inflamed 
prostate gland may be stimulated and its passage through the area may be 
facilitated, thus tending to reduce inflammation and congestion and help restore 
a more normal flow of nutrition bearing blood in the tissue. 


INTRA-RECTAL INTERNAL MASSAGE 


The therapeutic purpose of intra-rectal internal massage is to assist in reliev- 
ing congestion and helping to promote drainage of accumulated pus and bac- 
terially contaminated secretions from the ducts of a distended prostate gland. 
Professionally such massage, when necessary, is usually applied by means of the 
physician’s finger inserted in the rectum. * * * 

Gentle mechanical oscillation, while not a substitute in performing the func- 
tion of the competent physician’s digital massage, may readily and easily be 
applied by the individual at home for what aid it may afford in the stimulation 
of blood circulation, supplementing the physician’s digital treatment. Many pa- 
tients in the past have mistakenly avoided visiting their physicians because of the 
pain incident to finger massage. Application of gentle vibration, however, while 
only supplemental, is virtually painless. Its convenience helps prevent neglect 
and haphazard attention by the individual. * * * ; 


RECTAL DILATION 


Dilation of the anal sphincter muscles is important as a counteractive therapy. 
Where prostatitis exists, the anal sphincter muscles may become unduly tense 
and taut. Dilation may be supplied by a properly designed instrument. * * * 

The immediate concern to readers to this treatise who are afflicted with pros- 
tatitis is what they may reasonably expect in the way of help by the application 
of these therapies. If you have had your case properly diagnosed and heat and 
intra-rectal massage are indicated, your chances of alleviation are good. The 
length of time required naturally depends on each individual case * * *, 
Many cases show marked alleviation of distress within the first 4 to 8 weeks. 
Others require more time. Some may require infinite patience and consistency 
of application. Where this cooperation is given, the chances are distinctly in 
your favor, =) * = 
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Originally designed in cooperation with physicians for more convenient, 
efficient, and centralized mechanical application of these therapies, where 
indicated, for the alleviation of the symptoms of chronic prostatitis. 

* * * an ideal and natural supplement to the physician’s office treatment. 

Through home use of the Dila-Therm, neglect and haphazard attention by the 
individual may be avoided, whether this is due to business or personal demand ; 
the necessity of travel; or financial reasons. We believe many men neglect 
proper cooperation with their physicians because they cannot shoulder the ex- 
pense burden. As with most physical afflictions, alleviation of chronic prostatitis 
requires consistent application of recognized combative measures. Dila-Therm 
use at home may enable one to supplement his doctor’s work with economy and 
convenience. * * * 

We believe each Dila-Therm purchaser will value this instrument as a bene- 
ficial health investment where the therapies outlined herein are indicated. 


We sincerely believe that any man who has evidence of chronic prostatitis 
and who has had a competent diagnosis which indicates the therapies of heat 
and massage to be applicable to his case—will be truly grateful for this op- 
portunity to prove to himself the merits of Dila-Therm. 


We have tried in our previous letters to give you some salient facts about 
chronic prostatitis and the symptomatic relief you might hope to receive from 
the simple therapies supplied by Dila-Therm. * * * 

Par. 5. The representations appearing in respondents’ advertising 
that effective relief for inflammation of the prostate gland will be 
afforded by use of Dila-Therm as directed have as their bases other 
advertising statements which, among other things, represent directly 
or by implication that such device will have a therapeutic influence 
on prostatitis and its symptoms by stimulating blood circulation in 
the prostate gland, tending to reduce inflammation and restore the 
nutritive flow of the blood to glandular tissues, and promoting drain- 
age of contaminated secretions from the prostate gland. Through 
use of the advertisements containing the statements and representa- 
tions hereinbefore set forth, respondents have represented directly and 
by implication that the use of such device by a layman either by itself 
or as a supplementary treatment to other treatment constitutes an 
effective treatment for inflamed conditions of the prostate gland 
designated in the advertising as prostatitis, and for the symptoms of 
prostatitis. 

Par. 6. Respondents’ device operates on a household electric current 
and consists of a heating unit, a vibratory or oscillating mechanism, 
and an applicator to be inserted into the rectum. Either vibration or 
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heat or both can be obtained by manipulation of a regulator for the 
heat and a switch attached to the handle adjacent to a cord leading 
to the electrical socket. 

When used as directed, respondents’ device produces heat varying 
from a very low intensity up to approximately 120 degrees Fahren- 
heit. It also affords mild vibration and dilation of the rectal tissues. 
The directions state that the treatment may be taken as frequently 
as desired but recommend that each treatment be limited to 20 or 25 
minutes and that the use of vibration be restricted to 2 to 38 treatments 
per week. 

Par. 7. (a) Prostatitis is a condition of inflammation of the pros- 
tate gland usually due to an infective organism of which there are 
various types. Prostatitis may occur chronically also to older men 
as the result of injury in catheterization. Among the symptoms of 
prostatitis are abnormal frequency, difficulty and pain in the elimina- 
tion of bladder wastes, and low backache. Such symptoms are not 
peculiar to prostatitis but may occur as a result of enlargement of 
the prostate gland or by reason of numerous other conditions of the 
prostate gland, referred to medically as prostatism. Some of such 
symptoms may occur also as a result of other ailments, and 155 differ- 
ent causes of pain in the lower back have been enumerated medically. 

(6) The treatment of chronic prostatitis usually involves a matter 
of only several weeks’ supervised treatment with two or three treat- 
ments weekly, followed by monthly examination over a period of sev- 
eral months’ time. Prostatitis normally is treated by the urologist or 
general physician attending the patient through digital massage of 
the prostate gland. The pressure applied to the gland is for the pur- 
pose of expressing through the urethra the infected prostate secretions. 
Widely used also are penicillin and certain other drugs. In those 
instances where local application of heat for the relief of prostatitis 
is indicated, it is general practice to use the sitz bath which heats 
the entire lower body. The sitz bath is used primarily, however, to 
relieve muscular symptoms that may accompany chronic prostatitis. 
Another method of applying local heat for the relief of chronic pros- 
tatitis and its symptoms is short wave diathermy, which when properly 
applied produces deep heating within the gland itself through molecu- 
lar vibration set up by a high frequency alternating electric field. 

(c) On the basis of the greater weight of the evidence, the Com- 
mission finds that respondents’ device does not constitute a competent 
or effective treatment for prostatitis or the symptoms thereof. Intra- 
rectal application of heat is now seldom used for prostatic conditions 
by urologists and practitioners of physical medicine. The heat pro- 
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duced by respondents’ device is long ray conductive heat, being that 
type of heat which is transferred from a hotter to a cooler surface 
and is distinguishable from conversive heating by diathermy in con- 
nection with which energy is converted into heat within the body. 
tissues by molecular vibration. The heat furnished by Dila-Therm 
will not penetrate through the walls of the rectum to the prostate 
gland by conduction and it is rapidly dissipated in the separating 
tissues nearest to the rectum by the blood stream. No rise in tem- 
perature in the prostate urethra is produced by intrarectal conductive 
heating devices. The mild vibration of the internal rectal area af- 
forded by respondent’s device is not the type of massage produced 
by manual massage or the application of digital pressure customarily 
used in the treatment of prostatitis by physicians which causes the 
prostate to express congested or contaminated secretions. Such vibra- 
tion will not significantly increase blood circulation or induce hyper- 
emia. Rectal dilation is wholly without value in relieving pelvic 
congestion and has no role in the management of prostatic infection. 

(d) The testimony of the four medical witnesses introduced by 
counsel supporting the complaint is to the effect, among other things, 
that respondents’ device would afford no permanent relief or lasting 
benefits in the treatment of prostatitis or prostatism. The testimony 
of the medical witness, which was introduced into the record by re- 
spondents, 1s a basis for respondents’ contention in this proceeding 
that Dila-Therm has palliative value, however, in chronic prostatitis 
because of such psychic effects as it may have in improving the atti- 
tude of the user toward his symptoms and for the further reason that 
it produces beneficial effects on the sympathetic nervous system and 
vascular reflexes in tissues adjacent to the prostate gland which, 
among other things, may lessen or relieve pain. It plainly appear- 
ing from the greater weight of the evidence that the use of Dila-Therm 
as directed will in no manner influence the course of the underlying 
inflammatory process causative of the symptoms of prostatitis, the 
Commission also has carefully considered the evidence with a view 
to determining whether respondents’ device will produce such effects 
on the vascular or nervous system as would serve temporarily to lessen 
or to relieve the muscular symptoms such as low backaches which may 
be associated with prostatitis. 

(ec) Heat has long been used for reducing and relieving pain con- 
nected with inflammatory conditions and muscular symptoms. One 
of the witnesses called by counsel supporting the complaint expressed 
the view that respondents’ device will produce whatever effect the 
heat furnished by it may afford and was of the opinion that heat in 
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some cases of prostatitis, though not in most cases, will have a ten- 
dency to dilate blood vessels and to thereby increase circulation. In 
addition, however, to the testimony referred to hereinbefore, there 
is other testimony submitted by scientific witnesses introduced by 
counsel supporting the complaint to the effect that the use of Dila- 
Therm will afford no form of relief for prostatic disorders. Al- 
though use of the sitz bath in instances may bring about a generalized 
reflex vasodilation and tend to thereby reduce muscular symptoms, 
it is moist heat rather than dry conductive heat, and this circumstance 
{ogether with the larger area of application affords less opportunity 
for the body to lose or dispel heat through the blood stream. The 
use of Dila-Therm will not produce a generalized reflex vasodilation. 
Upon the basis of the greater weight of the evidence, the Commission 
is of the view that respondents’ device will have no significant value in 
relieving the muscular symptoms consisting of pain and discomfort 
which may accompany prostatic disorders, and the contentions of 
respondents are, therefore, rejected. 

Par. 8. The said advertisements are misleading in material re- 
spects and are “false advertisements” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact, the use of said 
device by the layman, either by itself or as supplementary to other 
treatment, has no therapeutic value in the treatment of prostatic 
conditions or the symptoms thereof. 

Par. 9. The use by respondents of the foregoing statements and 
representations disseminated as aforesaid has had the tendency and 
capacity to mislead and deceive a substantial portion of the purchas- 
ing public into the erroneous and mistaken belief that all of such 
statements and representations are true, and to induce a substantial 
portion of the purchasing public, because of such erroneous and mis- 
taken belief, to purchase said device. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein shown 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 

Other charges of the complaint pertain to advertising statements 
relating to prostatism, it being alleged in such connection that re- 
spondents have represented, among other things, that Dila-Therm is 
a competent and effective treatment for prostatism and its symptoms. 
In view of the fact that it appears from the record that all references 
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in the advertising to prostatism were discontinued sometime prior to 
the institution of this proceeding and that respondents have aflirmed 
that they have no intention of resuming the use of the advertising state-__ 
ments relating thereto, no specific findings in respect to the import of 
such advertising are being made and the proceeding insofar as it relates 
thereto is accordingly closed without prejudice to the right of the Com- 
mission to reopen this proceeding or to take such further or other action 
in the future as may be warranted by the then existing circumstances. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard py the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondents, testimony and other evidence introduced before a trial 
examiner of the Commission, theretofore duly designated by it, rec- 
ommended decision of the trial examiner and exceptions thereto, briefs 
im support of and in opposition to the complaint, and oral argument, 
and the Commission having made its findings as to the facts and its 
conclusion that the respondents have violated the provisions of the 
Federal Trade Commission Act: 

[tis ordered, That respondents, the Dila-Therm Co., Inc., a corpora- 
tion, its officers, representatives, agents, and employees, and W. P. 
Thielens, J. R. Dorsey, and Louis N. Rugee, and their agents, repre- 
sentatives, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, or distribution of 
the device Dila-Therm, or any other device of substantially similar 
character, whether sold under the same name or any other name, do 
forthwith cease and desist from directly or indirectly : 

(1) Disseminating or causing to be disseminated any advertisement 
by means of the United States mails, or by any means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication— 

That said device is an effective treatment for prostatitis or the 
symptoms thereof, or that when used alone or as a supplement to other 
treatment such device has any therapeutic value in the treatment of 
diseases of the prostate gland. 

(2) Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase of said product in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement contains any representation prohibited in paragraph 
(1) hereof. 
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Lt is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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INDEPENDENT DIRECTORY CORP. ET AL. 


COMPLAINT, FINDINGS, AND ORDER, WITH SUPPORTING AND DISSENTING 
OPINIONS IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5 OF AN ACT 
OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5486. Complaint, Feb. 26, 1948 ’—Decision, July 19, 1950 


The Commission was created by the Congress to protect the right of consumers— 
who rarely have the immediate services of lawyers, accountants, economists, 
and other experts—to an honest and fair market place, and it is the Com- 
mission’s obligation to protect not only the discerning public against decep- 
tive advertising, but also to protect the casual or negligible or ignorant, and 
to make certain, insofar as its authority extends, that that day, long past, 
when the consumer was required to submit to the dictum that “the buyer 
must beware,” shall not return. 

There can be no quibbling or hair splitting on the part of a Government agency 
such as the Commission, in the carrying out of its duties and responsibili- 
ties within its sphere of authority for the protection of fair competition 
and the public interest, and if good will can be restored to its rightful 
place in a free economy, as being the greatest asset any business can have, 
or should have, then there is no justification for tolerating contract forms 
and other methods which may well deceive the least literate of consumers. 


Those who make use of artfully designed contracts, with their plethora of de- 
ceitiul fine print, must assume the burden of proof that the fine print is 
not in fact a well designed and unlawful trap for the unwary, and the 
fact that deceit or other forms of misrepresentation may take place within 
the technical confines of a written instrument does not strip the act of its 
true character, whether it be honest or dishonest, it being, in essence, 
still a matter of intent and conscience, with logical moral and legal con- 
sequences, regardless of legal hair splitting. 

Where two corporations, the principal offices of which were located in New 
York City and Chicago, respectively, and the two individuals who were 
directors and officers of both and managed their operation as a family 
affair, engaged in the publication of directories of manufacturers, whole- 
salers, jobbers, distributors and business services, which classified them 
under commercial headings as to product or service, listing address and 
telephone number, paid for or free, at respondents’ option, and carrying 
advertisements paid for by the advertisers, and which, published by one 
or the other of said corporations for numerous eastern, southern, and mid- 
western states, and variously captioned as Classified Telephone Directory, 
Interstate Industrial Register, Manufacturers’ Business and Industrial Buy- 
ers’ Guide, Industrial Classified Telephone Directory and Classified Indus- 
trial Register, were distributed without charge to the advertisers and 
listees, and their prospective purchasers; 
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In soliciting contracts for paid advertisements or listings by mail (as distin- 
guished from personal contact by salesmen), through sending proposed 
mail order contract forms accompanied by return envelopes but no dupli- 
cate for the recipient’s retention, to prospects, including those who had 
carried unique or distinctive advertisements in their local telephone direc- 
tories for many years and in some cases in no other publication, who had: 
never had any dealing with respondents or any association with their cor- 
porate name, and who had been queried, in a number of instances, by un- 
identified salesmen as to whether they wished to renew their telephone 
directory advertising or listing, and informed that a contract therefor would 
shortly come in the mail— ~ 

Pasted in the blank space provided by their said contract forms, immediately 
above the place for the prospect’s signature and following a printed au- 
thorization to insert representations similar thereto in the next issue of 
the directory in question, the prospect’s advertisement clipped from his 
local telephone directory or other publication ; 

With the result that prospects who received such forms by mail, signed and 
returned them in the belief that they were renewing their own prior ad- 
vertisements or listings in their local telephone directories or other pub- 
lications, and some thereby bought and paid for advertising space for which 
they had no use and which they did not desire; and 

Continued said practice for a number of years after becoming aware of the 
results thereof, as above indicated, and insisted upon payment in those 
cases in which such advertisers claimed their signing was the result of a 
mistake, upon learning, as was usually the case, upon the receipt of their 
bills months later, just before the publication of the directory and too late 
for cancellation, that they were dealing with said corporations; and, while 
canceling contracts in those relatively few cases where the directory had 
not been set up in type and in which such a complaint was made, sued to 
enforce payment in the others: 

Held, That such acts and practices, under the circumstances set forth, were to 
the actual and potential prejudice and injury of the public, and constituted 
unfair and deceptive acts and practices in commerce. 


In the aforesaid proceeding, while the contract forms eventually omitted the 
words “telephone” and “directory,” and set forth along with advertising 
rates and other matter, and in legible type, that the attached copy appeared 
in another publication and that the contract was not a renewal or proof, but 
was an authorization to publish said matter in respondent’s directory—from 
the covers of which said words were also ultimately removed—and con- 
tained the names, The Independent Directory, and The Independent Direc- 
tory Corporation, and stated that the latter was not connected with any 
telephone company—statements and disclaimers which, if carefully read by 
the prospect, probably precluded any mistake as to the identity of the 
respondent publishers or the publication in which the advertisement at- 
tached to the form would appear—their practice of attaching to their said 
forms advertisements from other publications nevertheless did actually 
deceive many of the prospects to whom the forms were sent; and it was the 
Commission’s opinion in view of all the circumstances above indicated, that 
said practice in that respect carried the definite potentiality of deceiving 
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others in similar fashion, regardless of such cautions, disclaimers, and 
explanations, and that the appropriated advertisements might so arrest a 
prospect’s eye, and so insulate him with such familiarity and certainty that 
even a cursory eXamination of the form appeared useless and time wasting; 
and that, therefore, such statements, explanations and disclaimers did not 
effectively remove the likelihood of deception. 

While a number of the individuals and firms that signed said mail order con- 
tracts under the circumstances set out were engaged in businesses which 
were local, either by nature or by choice, and did not knowingly advertise 
in any publication of interstate circulation, there was no substantial evi- 
dence in the record to sustain the allegations made in the complaint that 
most of respondents’ advertisers did only a local business or a business 
confined to an area much less than that covered by respondents’ publication, 

- or that the majority of respondents’ advertisements were of little or no value 
to local advertisers. 

The Commission was also of the further opinion, as respects the charge in the 
complaint that respondents’ salesmen secured advertising contracts from 
prospects by representing directly or by implication that such advertisers 
were merely renewing their advertisements for another year in the publica- 
tion from which respondents had taken the advertisements displayed by the 
salesmen, that the record contained no substantial evidence to sustain said 
charge, it appearing, among other things, that it was the salesmen’s prac- 
tice, following agreement with the prospect, to sign the contract along with 
the prospect and return the same to respondents, and that thereafter a 
duplicate was immediately returned to the prospect by registered mail, 
together with a statement of the cost. 


Before Mr. Webster Ballinger and Mr. Frank Hier, trial examiners. 

Mr. DeWitt T. Puckett for the Commission. 

Hays, St. John, Abraham & Schulman and Mr. Jacob Steinfeld, of 
New York City, for respondents. 


AMENDED COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Independent Direc- 
tory Corp., an Illinois corporation, Independent Directory Corp., a 
New York corporation, New Jersey Directory Corp., a corporation, 
William Oleck Advertising Corp., a corporation, and William Oleck, 
David Oleck, and Maury Oleck, individually and as officers of afore- 
said corporations, hereinafter referred to as respondents, have vio- 
lated the provisions of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its amended complaint, stating its charges in 
that respect as follows: 
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Paracrapy 1. Respondent, Independent Directory Corp., of Illinois, 
is an Illinois corporation with its principal office at 608 South Dear- 
born Street, Chicago, Il. 

Respondent, Independent Directory Corp., of New York, is a New 
York corporation with its principal office at 152 West Forty-second 
Street, New York, N. Y. 

Respondents New Jersey Directory Corp. and William Oleck Ad- 
vertising Corp. are New York corporations with offices at 152 West 
Forty-second Street, New York, N. Y. 

Respondents William Oleck, David Oleck, and Maury Oleck, are 
officers of the aforesaid corporations and have their principal offices 
at the above-stated New York address. 

In performing the acts and practices hereinafter complained of, 
the aforesaid corporations have been under the management, control 
and direction of the above-named individual respondents. 

Par. 2. The aforesaid respondents are now and for several years last 
past have been engaged in publishing a Classified Telephone Directory 
and Buyers’ Guide. The publication contains a free classified listing 
of manufacturing, industrial, and other business concerns with their 
addresses and telephone numbers, and also paid advertisements of 
such concerns. 

Respondents cause their said publication to be transported through 
the United States mails, and otherwise, from the points of publica- 
tion thereof, or from one or more of the above-stated addresses, to 
the subscribers to or purchasers of said publication at their respective 
points of location in various States of the United States, including 
States other than the States of Illinois and New York, and in the 
District of Columbia. Respondents maintain and during all the time 
mentioned herein have maintained a course of trade in said publica- 
tions in commerce between and among various States of the United 
States. 

Par. 3. Respondents’ method in securing names, addresses, and tele- 
phone numbers for use in their said publications, and also the classified 
advertisements to be inserted therein, is to clip advertisements from 
various local telephone and other directories and to paste or other- 
wise attach said advertisements to their own contracts or order forms. 
Said contracts are then mailed to the persons or firms whose advertise- 
ments are attached thereto with a request that if any corrections are 
to be made or additional listings desired, to make the necessary nota- 
tion on said contracts and return the documents to the respondents. 
In some instances respondents’ salesmen present the aforesaid docu- 
ments to the advertisers in person and secure the advertisers’ signa- 
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tures thereon by representing, by implication or otherwise, that the 
advertisers are merely renewing their advertisements for another 
year in the same publication from which the attached advertisement 
was clipped. In many instances advertising space is sold to persons 
and firms located in States other than the State in which respondents’ 
offices are located and from which said publication is shipped to 
subscribers thereof. 

Par. 4. As a rule, the advertisement attached to the respondents’ 
contract is clipped from the telephone directory of the locality in 
which the advertisers’ business is located. ach such advertiser rec- 
ognizes the advertisements submitted to him as being one previously 
placed by him with the local telephone or other directory. Without 
scrutinizing the proffered contract closely and ascertaining that it is 
not a renewal of an advertisement in the local directory, but is a new 
contract for an advertisement to be inserted in respondents’ directory, 
the advertiser signs respondents’ contract. Said contract features in 
large print the words “telephone directory” and the explanation as 
to what the contract really is appears in much smaller and less con- 
spicuous type, not in immediate conjunction or connection with, but 
on the contrary substantially removed from, the words “telephone 
directory.” It is usually weeks or months before said advertiser 
receives a bill or request from respondents for payment for the afore- 
said advertisement that such advertiser is apprised of the true facts 
in the case. If the advertiser raises any question about the matter, 
respondents furnish him with a photostat copy of the contract which 
said advertiser has signed. If the advertiser then fails or refuses to 
pay the bill, respondents threaten to sue and in some instances do 
sue for collection of the amount specified in the contract. In some 
instances the amount of the bill or charge for the advertisement is 
not stated in the contract at the time it is signed by the advertiser. 

Par. 5. Respondents’ said Directory and Buyers’ Guide is published 
in New York, Chicago, and Los Angeles, and each publication thereof 
circulates over wide areas, usually in many States. Most of respond- 
ents’ advertisers do only a local business or a business confined to 
an area much less than that covered by respondents’ publication. 
Hence, the majority of respondents’ advertisements are of little or no 
value to the local advertisers using them. 

Par. 6. By and through the aforesaid acts and practices, the re- 
spondents falsely represent and have represented directly and by 
implication, to business firms and individuals that respondents are 
soliciting advertising space from, and giving telephone listings to, 
such firms and individuals, to be placed in the telephone directory used 
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in the community in which such firms are doing business, when such 
is not the fact. 

Par. 7. As a result of the aforesaid deceptive acts and practices on 
the part of respondents and the false and misleading statements and 
representations employed by them in connection with the use of said 
acts and practices, and in many instances as a result of suits for 
collection or threats of such suits, many firms have bought and paid 
for and are now buying and paying for. advertising space in respond- 
ents’ aforesaid publication, such purchases having been made and now 
being made in the erroneous and mistaken belief that space in their 
local telephone directory was or is being purchased. 

Par. 8. The aforesaid acts, practices, and methods of respondents 
as alleged herein are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 11, 1947, issued and sub- 
sequently served upon the respondents named in the caption hereof, 
except the respondent Independent Directory Corp., a New York 
corporation, its complaint in this proceeding, charging said respond- 
ents with the use of unfair and deceptive acts and practices in com- 
merce in violation of the provisions of that act. The respondents 
named in said complaint filed their separate answers thereto on March 
31, 1947. Certain testimony and other evidence in support of and in 
opposition to the allegations of the complaint were thereafter intro- 
duced before a trial examiner of the Commission theretofore desig- 
nated by it, and such testimony and other evidence were duly recorded 
and filed in the office of the Commission. 

Acting upon a motion filed December 9, 1947, by counsel in support 
of the complaint and assented to by the counsel for the respondents, 
the Commission, by order dated February 25, 1948, directed that the 
complaint be amended to include as a party respondent the Inde- 
pendent Directory Corp., a New York corporation, and on February 
26, 1948, it issued and thereafter served upon the respondents, includ- 
ing said Independent Directory Corp., a New York corporation, its 
amended complaint, charging said respondents with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of the aforesaid act. The Commission, in its order of Febru- 
ary 25, 1948, further directed that the testimény and other evidence 
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theretofore introduced be adopted and treated as having been taken 
under said amended complaint. After the filing of the respondents’ 
answers to said amended complaint, further testimony and other evi- 
dence were introduced before the original trial examiner and a sub- 
stitute trial examiner of the Commission designated by the Com- 
mission’s order of April 29, 1949, and such testimony and other 
evidence were duly recorded and filed in the office of the Commission. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission upon the amended complaint, the respondents’ 
answers thereto, the testimony and other evidence, the trial examiner’s 


_ recommended decision and exceptions thereto, and briefs and oral 


argument of counsel; and the Commission, having duly considered 
the matter and having entered its orders disposing of the exceptions 
to the recommended decision of the trial examiner, and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapny 1. Respondent Independent Directory Corp., of Illinois, 
is a corporation organized in 1935 under the laws of the State of Il- 
linois, having its principal office located at 608 South Dearborn Street, 
in the city of Chicago, State of Illinois. 

Par. 2. Respondent Independent Directory Corp., of New York, 
is a corporation organized in 1939 under the laws of the State of New 
York, having its principal office located at 152 West Forty-second 
Street, in the city of New York, State of New York. 

Par. 3. Respondent New Jersey Directory Corp. is a corporation 
organized under the laws of the State of New York. From the date 
of its incorporation in November 1924 until sometime between 1936 
and 1940 this corporation published classified telephone directories 
for various areas in New Jersey, but has not engaged in publication 
since that time. It maintains offices at 152 West Forty-second Street, 
in the city of New York, State of New York, from which it manages 
two pieces of property in the Borough of Brooklyn, State of New York, 
and at which it employs from one to a dozen employees at different 
times who engage in compiling, circularizing, checking, and addressing 
for the general public, and also, when needed, for respondents inde- 
pendent directory corporations. At times it mails out order or con- 
tract forms for the independent directory corporations and clips ad- 
vertisements from other directories for them, but it does not take 
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orders for listings or other advertising in the directories published by 
the independent directory corporations. It has no other connection 
with, and performs no other functions for, the other respondents 
herein. 

Par. 4. Respondent William Oleck Advertising Corp. was incorpo- 
rated under the laws of the State of New York in 1921, was solely a 
newspaper advertising agency, and was not connected in any way 
with the publications of the other respondents in this proceeding. It 
was dissolved December 15, 1944. 

Par. 5. Respondent William Oleck has been and is the president and 
a director of each of the corporate respondents. ; 

Par: 6. Respondent Maury Oleck has been and is the secretary and 
treasurer and a director in each of the corporate respondents. 

Par. 7. Respondent David Oleck is assistant secretary of Inde- 
pendent Directory Corp., of New York, and assistant treasurer of 
Independent Directory Corp., of Illinois. He is not a director in any 
of the corporate respondents. 

Par. 8. Respondents William Oleck and Maury Oleck are brothers, 
and they, together with Blanche Oleck, constitute the board of directors 
of Independent Directory Corp., of New York, and Independent Di- 
rectory Corp., of Illinois, and New Jersey Directory Corp. These 
corporations are operated as a family affair, and the management, 
control, and direction thereof are by the respondents William Oleck 
and Maury Oleck. Respondent David Oleck exercises no control over 
their policies or management. None of the individual respondents 
have, since 1941, published or distributed-any directories individually. 

Par. 9. Respondent William Oleck began the publishing and dis- 
tribution of directories in 1921 with William Oleck’s Green Book for 
Hudson County, N. J. This consisted of listings and advertisements 
of the names, addresses, and telephone numbers of various business, 
commercial, and professional persons and concerns in that area, to- 
gether with some listings and advertisements from the New York 
metropolitan area. The advertisements and some of the listings were 
paid for and the distribution of the books was free to all industrial 
and professional telephone subscribers in the area. This was the 
first such book issued in that area and was issued after a survey thereof. 

Par. 10. Thereafter books of similar character were published and 
distributed by William Oleck and various corporations under his 
direction, including respondents Independent Directory Corp., of New > 
York, and Independent Directory Corp., of Illinois, some of which 
covered local areas and others which covered areas of several States. 
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Par. 11. Respondents described in paragraphs 1, 2, 5, and 6 above 
are now, and for several years last past have been, engaged in publish- 
ing directories of manufacturers, wholesalers, jobbers, distributors, 
and business services classified under commercial headings as to prod- 
uct or service, listing address and telephone number and carrying ad- 
vertisements of products or services for sale by the advertisers. These 
directories are variously captioned as Classified Telephone Directory, 
Interstate Industrial Register, Manufacturers’ Business and Indus- 
trial Buyers’ Guide, Industrial Classified Telephone Directory, and 
Classified Industrial Register. The listings therein consist mainly of 
an address and telephone number placed under a product or service 
category ; some are paid for, some are free at the option of respondents. 
The advertisements are paid for by the advertisers. Circulation of 
at least 50,000 is guaranteed for each directory and is free to each 
advertiser and listee therein. A few directories are sold for $10 each. 

Par. 12. Independent Directory Corp., of Illinois, compiles, edits, 
and publishes a directory for the States of Illinois, Indiana, Wiscon- 
sin, Iowa, Minnesota, Michigan, Ohio, western Pennsylvania, West 
Virginia, Kentucky, Missouri, Tennessee, Mississippi, Arkansas, and 
Louisiana. Independent Directory Corp., of New York, compiles, 
edits, and publishes a directory for the States of New York, New 
Jersey, eastern Pennsylvania, Delaware, Maryland, Connecticut, 
Rhode Island, Massachusetts, New Hampshire, Vermont, Maine, 
Virginia, North and South Carolina, Georgia, Florida, and Alabama. 

Par. 13. These directories, when published, are transported by the 
publishers thereof through the United States mails and otherwise 
from the points of publication thereof, namely, New York City and 
Chicago, II1., to individuals, institutions, and others interested in pur- 
chasing from the advertisers therein at their respective points of 
locations in the various States of the United States and in the District 
of Columbia. Respondents Independent Directory Corp., of Illinois, 
and Independent Directory Corp., of New York, have maintained 
and do maintain a course of trade in said publications in commerce 
between and among the various States of the United States. 

Par. 14. Advertisements and listings for respondents’ directories 
were solicited prior to 1938 almost entirely by salesmen, but since that 
time solicitation has been by mail and also by salesmen. Respondents 
employ one salesman in the Chicago area and seven salesmen in the 
New York area for this purpose. Mail solicitation has increased 
since 1938 until for the past 5 years it accounts for approximately 
26 to 30 percent of respondents’ revenue. 
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Par. 15. When respondents’ salesmen solicit advertising they clip 
out a prospect’s advertisement from any publication in which they 
can find one, paste it on a copy sheet and present this, together with 
a contract to advertise in the next edition of respondents’ directory, to 
the prospect. Appointment for this call may or may not have been 
previously made by telephone. If no advertisement of the prospect 
can be found, respondents sometimes will sketch a suggested advertise- 
ment on the copy sheet. In other instances, the salesman simply takes 
a blank copy sheet along with the contract, and works out an advertise- 
ment thereon with the prospect, if the latter is interested. If the 
prospect agrees to subscribe, both he and the salesman sign the con- 
tract, which is returned to respondents by the salesman. Respondents 
immediately send a duplicate of the contract to the prospect by 
registered mail, together with a statement of the cost. 

Par. 16. In soliciting by mail, respondents Independent Directory 
Corp., of Illinois, and Independent Directory Corp., of New York, send 
to various prospects proposed contracts for paid advertisements or 
paid listings. Each such contract, as printed, has a large blank 
space immediately above the place for signature. On this blank space 
is pasted by respondents an advertisement which the prospect has 
carried in his local telephone directory or some other publication, 
which advertisement respondents have cut out from the publication 
in which it appeared for the purpose of attaching it to their own 
contract. 

Par. 17. These proposed mail order contracts state on their face, 
immediately above the attached advertisement so appropriated, that 
the attached copy appears in another publication and that the contract 
is not a renewal or proof, but if signed and returned is an authoriza- 
tion to publish an advertisement in respondents’ directory. Such 
contract forms also contain the name The Independent Directory and 
Independent Directory Corp. and state that the latter is not connected 
with any telephone company. Such contract forms contain a detailed 
statement of the States in which respondents’ directory is to be dis- 
tributed, a printed statement of advertising space rates, in the case of 
advertising contract forms, and the price of listings in the case of 
listing forms. Each such contract form also carries the statement 
immediately preceding the line printed for the signature of the pro- 
spective advertiser, that the latter authorizes the respective respond- 
ents, Independent Directory Corporations, to insert representations 
similar to the attached advertisement in the next issue of respondents’ 
Industrial Classified Telephone Directory or Classified Industrial 
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Directory or Classified Industrial Register. Some forms also carry 
pictures of respondents’ directories. 

: Par. 18. Respondents’ forms used in 1941, 1942, 1943, and 1944 had 
the words “telephone directory” or “phone directory” in the largest 
and most conspicuous type on the form with the above-described dis- 
claimers and cautions in smaller, less conspicuous but nevertheless 
plain type, substantially removed in some instances from the larger 
type. Since 1944 or thereabout, however, the words “telephone” and 
“phone” have been omitted from the heavy type heading and do not 
appear except in the authorizatron immediately above the signature 
line. For the past several years the words “telephone” and “direc- 
tory” have been entirely removed from these forms by respondents. 
Respondents have recently removed from their directory covers the 
words “telephone” and “directory.” 

Par. 19. The proposed mail-order contract form is accompanied 
by a return envelope bearing the printed name and address of the 
respective Independent Directory Corporation, but no duplicate of a 
proposed mail order contract form is enclosed for retention by the 
prospect. Respondents Independent Directory Corporations, of Dli- 
nois and New York, occasionally send with such proposed contract 
forms to prospective advertisers a mimeographed sales letter or re- 
productions of appreciative correspondence from users of the 
directory. 

Par. 20. The record in this proceeding shows that because of the 
presence of their advertisements on respondents’ contract forms a 
representative number of prospects receiving such forms by mail have 
signed and returned the same to respondents without reading, or with- 
out reading thoroughly, in the belief that they were renewing their 
advertisements or listings carried by them in their local telephone 
directories or other publications. 

Par. 21. Most of these prospects who have so signed under such 
misapprehensions had never had any dealing with respondents and the 
name “Independent Directory Corporation” meant nothing to them. 
They had advertised in their local telephone directory for many years, 
ranging up to 35 years, and a number of them advertised in no other 
publication. Ina number of such instances the clipped advertisement 
was unique or distinctive to the prospect or to the telephone directory 
in which it appeared because of drawings, type of print, make-up, and 
the distinctive yellow paper used in most classified advertising sections 
of telephone directories. In other instances the advertisement was 
distinctive because of branded merchandise handled, or handled ex- 
clusively, by the prospect or because of trade-marks of the prospect. 
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Par. 22. In a number of instances the prospect had, shortly before 
receiving respondents’ mail order contract form with his telephone 
directory advertisement pasted thereon, been visited by or telephoned 
by unidentified salesmen inquiring whether the prospect wished to 
renew his telephone directory advertising or listing and informing 
him that the contract therefor would shortly come in the mail. In 
other instances the blanks on respondents’ contract forms for classi- 
fication, amount of space, and cost of advertising, were still blank when 
the prospects signed them. 

Par. 23. When respondents solicit advertising by salesmen a copy 
of the contract secured, together with the amount called for therein, 
is always sent by respondent to the prospect immediately after the 
contract is turned in by the salesman. When respondents solicit by 
mail only one copy of the contract to be signed is sent to the prospect 
and he is not thereafter furnished with a copy unless he, after receipt 
of a bill therefor, raises a question of his liability therefor. 

Par. 24. Respondents do not send out bills for listings or advertise- 
ments in their directories to those who sign their mail order contract 
forms until just before publication of the directory. This may be ex- 
tended as long as 8 months after the contracts have been signed. 
Usually by the time the advertiser has been sent his bill it is too late for 
him to cancel his advertisement because the directory has gone to press, 
and this is usually the first time those who have signed, in the belief 
that they were renewing their advertising or listing in their local tele- 
phone directory, become aware that they were, in fact, dealing with 
respondents. 

Par. 25. For a number of years respondents have been aware of the 
fact that their practice of pasting onto their mail order contracts ap- 
propriated telephone directory advertisements of the prospects has 
caused a number of those prospects to sign their contracts in the mis- 
taken belief that they were renewing the appropriated advertisement 
in their local telephone directory, but the respondents have neverthe- 
less continued this practice. 

Par. 26. In cases in which advertisers who have signed respond- 
ents’ contracts claim that their signing was the result of a mistake, 
it is respondents’ practice, where the directory has not been set up 
in type, to cancel the contracts. In all other cases it is the respondents’ 
practice to insist upon payment and if it is not made to sue for en- 
forcement thereof. 

Par. 27. A number of the individuals and firms that have signed 
respondents’ mail order contracts under the circumstances set out 
above have been engaged in businesses which are local, either by na- 
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ture or by choice, and such individuals and firms would not know- 
ingly advertise in any publication of interstate circulation. There 
is no substantial evidence in the record, however, to sustain the alle- 
gation made in the complaint that most of respondents’ advertisers — 
do only a local business or a business confined to an area much less 
than that covered by respondents’ publication, or that the majority 
of respondents’ advertisements are of little or no value to local ad- 
vertisers. hal 

Par. 28. The Commission is of the further opinion that the record 
contains no substantial evidence to sustain the charge in the com- 
plaint that respondents’ salesmen secure advertising contracts from 
prospects by representing directly or by implication that such adver- 
tisers are merely renewing their advertisements for another year in 
the publication from which respondents have taken the advertisements 
displayed by the salesmen. 

Par 29. As the Commission has found, the contract forms used 
by respondents in soliciting advertising by mail for their publica- 
tions contain a number of statements and disclaimers which, if care- 
fully read by a prospect to whom the forms are sent, would probably 
preclude any misunderstanding on the part of such prospect as to the 
identity of the publisher from whom the contracts were received or 
the publication in which the advertisement attached to the forms 
would appear. The record shows, however, that respondents’ prac- 
tice of attaching to their contract forms advertisements appropriated 
from local telephone directories and other publications has actually 
deceived many of the prospects to whom such forms have been sent 
into the mistaken belief that they were simply renewing their adver- 
tisements in the publications from which the advertisements were 
taken, and it is the Commission’s opinion, in view of all the circum- 
stances, as herein set forth, that respondents’ practice in this respect 
carries the definite potentiality of deceiving others in similar fashion, 
regardless of the cautions, disclaimers, and explanations printed on 
the forms. In such circumstances, the appropriated advertisement 
may so arrest a prospect’s eye and so insulate him with such familiar- 
ity and certainty that to him even cursory examination of the form 
appears useless and time wasting. The Commission is of the opinion, 
therefore, and finds, that the statements, explanations, and disclaim- 
ers on the forms used by respondents are not effective to remove the 
likelihood of deception which may result from respondents’ practice 
of attaching to such forms advertisements from other publications. 

Par. 30. As a result of respondents’ acts and practices, some in- 
dividuals and firms have bought and paid for advertising space for 
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which they had no use and which they did not desire, to their dam- 

age and injury. Such damage and injury is likely to reoccur and 

to continue. 
CONCLUSION 


The acts and practices of the respondents named in paragraphs 1, 
2, 5, and 6 hereof, as herein found, are to the actual and potential 
prejudice and injury of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 

Commissioner Mason dissenting. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the amended complaint of the Commission, the respond- 
ents’ answers thereto, testimony and other evidence in support of 
and in opposition to the allegations of the complaint introduced 
before trial examiners of the Commission theretofore duly designated 
by it, the trial examiner’s recommended decision and exceptions 
thereto, and briefs and oral argument of counsel, and the Commission, 
having disposed of the exceptions to the trial examiner’s recommended 
decision and having made its findings as to the facts and its conclusion 
that the respondents, Independent Directory Corp., of New York, 
Independent Directory Corp., of Illinois, William Oleck and Maury 
Oleck, have violated the provisions of the Federal Trade Commission 
Act: 

It tis ordered, That the respondents, Independent Directory Corp., 
a New York corporation, and Independent Directory Corp., an Illinois 
corporation, and their officers, and the respondents, William Oleck 
and Maury Oleck, and said respondents’ agents, representatives, and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale, or distribution in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, of 
advertising in telephone, industrial, commercial, or other directories 
or registers, or in any other publication, do forthwith cease and desist 
from using in the solicitation of such advertising by mail, advertise- 
ments whch have been physically clipped or removed by or for the 
respondents from any publication issued by others than the 
respondents. 

It is further ordered, for reasons appearing in the Commission’s 
findings as to the facts in this proceeding, That the complaint herein 
be, and it hereby is, dismissed as to the respondents, New Jersey 
Directory Corp., William Oleck Advertising Corp., and David Oleck, 
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said dismissal being without prejudice, however, to the right of the 
Commission to institute a new proceeding against these respondents 
or to take such further or other action against them at any time in 
the future as may be warranted by the then existing circumstances. 

L[t is further ordered, That the respondents, Independent. Directory 
Corp., a New York corporation, Independent Directory Corp., an 
Illinois corporation, William Oleck and Maury Oleck, shall within 
60 days after service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which they have complied with this order. 

Commissioner Mason dissenting. 


OPINION OF THE COMMISSION 
Carson, Commissioner: 


The Independent Directory Corp. et al., is before us in this case, 
docket No. 5486, to answer to a complaint that it violated section 5 
of the Federal Trade Commission Act. The charges in the com- 
plaint can be made very simple for the benefit of the layman or 
consumer for whom the law was written. Consumers are rarely or- 
ganized. They rarely have the immediate services of lawyers and 
accountants and economists and other experts. But this Commission 
was created by the Congress to protect their right to an honest and 
fair market place. Upon the Commission is placed the obligation to 
protect not only the discerning public against deceptive advertising, 
but also to protect the casual, or negligent, or ignorant. 

The facts in this case are as follows: 

The Independent Directory Corp. published books in which were 
listed the names and advertisements of various business organiza- 
tions. It offered to sell that service to such organizations. It made 
its offers through direct solicitation by salesmen, and also through use 
of the postal service. In making its offers, it often made it a practice 
to clip an advertisement from the publication of another company, 
pasting that advertisement on a contract form and then submitting: 
the form to a prospective customer. 

The complaint was made that prospective customers thought they 
were merely signing a contract for renewal of their obligation to 
advertise in the publications of the organizations from which the ad- 
vertisements were appropriated. The original contract forms were 
so designed that the unwary prospective buyer could have been de- 
ceived, and the evidence discloses that various purchasers were de- 
ceived into believing they were only executing a contract. for renewal 
of prior agreements to advertise. The contract forms were, in fact, 
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entirely capable of causing the prospective customer to commit error, 

-so much so that it is difficult to believe there was any marked concern 
on the part of the company to protect some, at least, of its prospective 
customers against being deceived. 

It is true that the contract forms were modified to remove some of 
the more flagrant traps to which the unwary customer was exposed. 
But modification of the contract forms was not sufficient, especially 
in view of the disregard by the company of its original obligation to 
protect the consumer. The day when the consumer must submit to 
any dictum that “the buyer must beware” is long passed, and it is the 
duty of this Commission to make certain, insofar as its authority 
extends, that that day shall not return. Those who make use of 
artfully designed contracts, with their plethora of deceitful fine print, 
must assume the burden of proof that the fine print is not in fact a 
well-designed and unlawful trap for the unwary. If “good will” 
can be restored to its rightful place in a free economy, as being the 
greatest asset any business can have, or should have, then there is no 
justification for tolerating contract forms and other methods which 
may well deceive the least literate of consumers. 

The Commission, in fairness to the respondents, has held that there 
was no evidence to the effect that anyone was deceived when the prac- 
tice was used in connection with personal visits by salesmen, and the 
Commission’s prohibitions have been limited, therefore, to the prac- 
tice-of attaching to respondents’ contract forms advertisements which 
have been physically removed from publications issued by others than 
the respondents in the use of such advertisements in the respondents’ 
solicitation of advertising by mail. Thus, this limitation by the Com- 
mission leaves untouched the respondents’ personal solicitation busi- 
ness. The Commission’s findings as to the facts and conclusion, to- 
gether with its order, tells the full and complete story of the facts 
and circumstances upon which the majority of the Commission 
members reached their conclusion. 

The sole issue herein is the character of circumstances surrounding 
the solicitation of business by respondents by mail, expressly exclud- 
ing the nondeceptive character of personal and salesmen’s solicita- 
tion of respondents’ business. It should be noted, further, that cus- 
tomers often received no copy of respondents’ contract for their files, 
received no bill, received no information to put them on notice as to 
solicitation by a new and different advertising medium than the one 
they had used. Some prospective customers, before receiving re- 
spondents’ contract forms, already had been contracted by unidenti- 
fied salesmen, creating the impression that such salesmen were tele- 
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phone company representatives inquiring about the renewal of such 
advertisements in the telephone directories. There can be no doubt, 
from careful reading of the record, that many such customers were 
misled and deceived by reason of the respondents’ method of 
soliciting business. 


Truth, Honesty, and the Law 


There can be no quibbling or hair-splitting on the part of a govern- 
ment agency such as this, in the carrying out of its duties and respon- 
sibilities within its sphere of authority for the protection of fair com- 
petition and the public interest. The legal authorities are overwhelm- 
ingly in support of such an obvious truism, and one would have to seek 
assiduously to establish a legal exception to the general rule. To do 
so, one would have to argue speciously that a thing or practice is partly 
legal because it is partly good and only partly bad. 

To cite only briefly from the long list of legal authorities support- 
ing the Commission’s conclusion and order, the courts repeatedly have 
held that the law is not made for experts but to protect the public— 
that vast multitude, which includes the ignorant, the unthinking, and 
the credulous, who, in making purchases, do not stop to analyze but 
who are often governed by appearances and general impressions, 
Florence Manufacturing Co. v. Dowd, 178 F. 73. Advertisements are 
not intended to be carefully dissected with a dictionary at hand, but 
rather, to induce an impression upon prospective purchasers (Vewton 
Tea and Spice Co. v. United States, 288 F. 475). Impressions are 
the primary target of the ad writers (Stanley Laboratories, Inc., et al. 
v. Federal Trade Commission, 138 F. (2d) 388) [387 F. T. C. 801; 
3S. &D. 596]. 

Even the exact truth may not save a respondent from the conse- 
quences of his act where there is a duty to do more than to maintain 
mere silence, a duty to put the purchaser on notice of the true char- 
acter of the transaction. Although the printed text of an advertise- 
ment may be literally true, its form, color, or print may be designed 
to mislead the casual reader. In such case, the advertiser attempts 
to appeal to the eye of the reader and direct his attention to an offer 
or advertisement which, under ordinary circumstances, he might not 
have noticed (United States v. 95 Barrels of Vinegar, 265 U.S. 438; 
Bockenstette v. Federal Trade Commission, 134 F. (2d) 369) [386 
F. T. C.1106;38. & D. 539]. 

Advertisers, like other purchasers, may be compelled by circum- 
stances to trust to the integrity, capacity, and diligence of others, and 


30 FEDERAL TRADE COMMISSION DECISIONS 


Opinion 47 ¥F. T.C. 


laws are made to protect the trusting as well as the suspicious (Mederal 
Trade Commission v. Standard Education Society, 302 U. S. 112) 
[25 F. T. C. 1715; 2S. & D. 429]. Such consumers have a right to 
assume that fraudulent advertising traps will not be laid to ensnare 
them-(Donaldson v. Read Magazine, 333 U. 8.179). It is the Com- 
mission’s function, in protecting the public against deceptive advertis- 
ing, to protect the casual, even the negligent, reader, as well as the 
vigilant and more intelligent and discerning public (Parker Pen Co. 
v. Federal Trade Commission, 159 F. (2d) 509 [43 F. T. C. 1190]; 
Belmont Laboratories, Inc. v. Federal Trade Commission, 103 F. (2d) 
538) [28 F. T. C. 1941;3S8.&D.97]. A fair test may be reasonably 
made by the ultimate impression upon the mind of the reader resulting 
from the sum total of what he reads and what is reasonably implied 
(Aronberg v. Federal Trade Commission, 182 F. (2d) 165) [85 F. T. C. 
979; 3 S. & D. 647]. Advertisements must be considered in their 
entirety as they would be read by those to whom they appear (ford 
Motor Co. v. Federal Trade Commission, 120 F. (2d) 175) [83 F. T. C. 
1781;3S. &D. 378]. 

On the question of securing signatures to contracts by misrepresen- 
tation, it has been held consistently that securing signatures in haste 
or by other trickery to contracts, of whose terms, nature, and effect the 
signer is ignorant, is prohibited by the laws administered by the Com- 
mission. Appropriating values created by a competitor’s ingenuity, 
labor, or expense is prohibited (Orient Music Roll Co., 2 F. T. C. 176, 
(1919) D. 304). False, unfair, or deceptive acts defined in the Fed- 
eral Trade Commission need not be such as would constitute fraud as 
that term is ordinarily understood in law (D. D. D. Corp. v. Federal 
Trade Commission, 125 F. (2d) 679 (CCS-7) 1942) [384 F. T. C. 1821: 
38. & D. 455]. It is unlawful under the Federal Trade Commission 
Act for a respondent to fail affirmatively to disclose the material fact 
where appearances may be deceptive (Haskelite Mfg. Corp. v. Federal 
Trade Commission, 127 F, (2d) 765 (CCA-7) 1942) [84 F. T. C. 1855; 
3S. & D. 485]. Where a respondent has used confusing order blanks 
and has taken advantage of customers who did not understand them, 
the Commission may require the preparation of orders in a manner so 
clear as readily to be understood even by the ignorant, the unthinking 
and the credulous (Dorfman v. Federal Trade Commission, 144 ¥. 
(2d) 737,739 (CCA-8) 1944) [39 F. T. C. 700]. 

The fact that deceit or other forms of misrepresentation may take 
place within the technical confines of a written instrument does not 
strip the act of its true character, whether it be honest or dishonest. 
It is, in essence, still a matter of intent and conscience, with logical 
moral and legal consequences, regardless of legal hair-splitting. 
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~The findings and order, as herewith presented for Commission ac- 
El should be approved and entered. 


DisseNTING Opinion or CoMMISSIONER LowELL B. Mason 


In this matter I join with my colleagues in the findings. These 
clearly set forth the facts surrounding the instant controversy. 

I am not only in agreement with their findings and their views 
regarding-the law on false and misleading advertising but am also in 
complete accord in their effort to rely on case law as established by 
the courts when deciding issues before us. It is this adherence to the 
accumulated wisdom of centuries of judicial trial and error that keeps 
our law merchant from shpping back into the law of the jungle. 
The day of caveat emptor is past. 

With this brief but earnest salute to the high ideals expressed in the 
majority opinion, I must still say that in my opinion the order in this 
case is no good. 

I believe we are not here dealing with false and misleading adver- 
tisements such as the cases cited by the majority refer to. We are 
dealing with contracts which it is alleged deceived the customers who 
signed the contracts in question but didn’t read them. This latter 
sentence is intended to sound as incongruous as it does. For how can 
one be deceived by what one does not observe. 

I do not think we should tell the merchant, the businessman, or the 
public, that no matter how explicit a written contract 1s and no matter 
if the same is properly executed by the customer appending his name 
to the document, the written terms of the contract are of no moment ; 
that it is impressions and not the written words that count. If this 
be so, I sense a feeling that nothing people do is to be stamped with the 
importance of self-responsibility. Shall a contract be void if my 
mood is at variance with its words? Shall we invalidate the highest 
form of business obligation (written instruments) by finding the 
nuances and overtones surrounding it are not in accord with what is 
actually nominated in the bond? Will we have to psychoanalyze 
the complexes of all parties as they affix their signatures to make a 
debenture or other written instrument legal ? 

The Federal Trade Commission is the protector of the public in- 
terest, but we are not guardians ad litem to the Mortimer Snerds who 
can read but won’t, who don’t have to sign contracts but do, nor do I 
believe we forward the public interest by clouding the validity of 
contracts no court would condemn. 

The respondents are told in the cease and desist order that they 
must no longer clip out others’ advertisements and paste them in 
their own contractual proposals if the offer is to be made by mail. 
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I could think of a lot nicer ways of earning a living than clipping 
and pasting someone else’s ads. ‘There is something about the process 
that is distasteful to me, but matters of good taste are not yet on our 
agenda. The law, not Emily Post, still must guide our actions. 

The majority appear to agree with me that clipping and pasting 
js not per se illegal or deceptive because under the order respondents . 
are allowed to clip and paste if a salesman carries the written contract 
to a purchaser but not if it is mailed. If the prohibition were imposed 
the other way around, it might have some justification for I can 
imagine a salesman bludgeoning a prospect into signing a contract 
under such circumstances as would amount to fraud, but when a 
purchaser bludgeons himself with no one else around I can see no 
way for us to protect him against his own unwillingness to be 
protected. 

A written contract is a bilateral transaction which the respective 
parties ratify by their signatures. Their subscribed names are cer- 
tification to the world that the terms of the contract insofar as they 
are explicit are understood and agreed to. Respondents’ contracts 
fully disclose all the terms and conditions of the transaction. There 
was no fine print such as banks and insurance companies often use. 
(See findings of fact issued by the majority to which I also concur.) 
Those who misapprehended the terms of the contract were people 
who did not read what they signed. (Also see above findings.) 

The law has been settled as far back as Touchstone (1648) : “ ‘If 
a party that is to seal the deed can read himself and doth not, or 
being illiterate or blind, doth not require to hear the deed read or 
the contents thereof declared, in these cases albeit the deed is contrary 
to his mind, yet it is good and unavoidable.’ In language not quite 
so quaint, we repeated this principle * * * adding that one who 
so signs a document ‘is guilty of supine negligence, which * * * 
is not the subject of protection, either in equity or at law.’ We have 
never deviated from this ruling * * *.” Reed et al. v. Kellerman 
(U.S. Dist. Court, E. D. Pa., June 30, 1941). 40 F. Supp. 46. 

Can we protect a man against buying a pig in a poke? I doubt 
if the standards, basis, and reasons supporting our authority to ban 
-false and misleading advertising justify the condemnation of written 
sales contracts which clearly advise the purchaser in detail of the 
commodity he is buying, just because the purchaser did not read what 
he signed. Here we are dealing with written instruments, in the 
instant case, voluntarily signed, executed, and mailed by prospective 
purchasers to the respondents. 
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The law is well stated by Mr. Justice Hunt in Upton, Assignee v. 
Tribilcock : “That the defendant did not read * * * was his own 
fault. It will not do for a man to enter into a contract, and when 
called upon to respond to its obligations, to say that he did not read 
it when he signed it, or did not know what it contained. If this were 
permitted, contracts would not be worth the paper on which they are 
written. But such is not the law. A contractor must stand by the 
words of his contract; and, if he will not read what he signs, he alone 
is responsible for his omission.” 91 U.S. 45, 23 L. Ed. 208. 

In Poe v. Lilinois Central R. Co., 99 S. W. 2d 82, the Supreme Court 
of Missouri said: “While the law affords every one reasonable protec- 
tion against fraud, it does not go to the romantic length of establish- 
ing the relation of parent and child or guardian and ward between 
courts and adults managing their affairs, in full possession of their 
faculties and unrestrained in action, and indemnify them when deal- 
ing at arm’s length against the consequences of their own indolence, 
listless inattention, or unwarranted credulity in the transaction of 
business affairs.” 

In a recent opinion, Vargas v. Esquire, Inc., Circuit Judge Kerner 
reaffirmed this age-old rule of law in this language: “It is a rule uni- 
versally recognized that a written contract is the highest evidence of 
the terms of an agreement between the parties to it, and it is the duty 
of every contracting party to learn and know its contents before he 
signs it. And in the absence of fraud, which must be proved by clear 
and convincing evidence a man in possession of all his faculties who 
signs a contract, cannot relieve himself from the obligations of the 
contract by saying he did not read it when he signed it, or did not 
know or understand what it contained.” (C. C. A. 7th, Feb. 27, 
1948) 166 F. (2d) 651. Cert. Den. 335 U. S. 813, 93 L. Ed. 18, 69 
S. C. 29. See also: Hickman v. Sawyer et al. (C. C. A. 4th, May 26, 
1914) 216 F, 281, 1382 C. C. A. 425, Ford Motor Co. v. Pearson (C.C. A. 
9th, May 5, 1930) 40 F. (2d) 858, G. L. Webster Co. Ine. v. Trinidad 
‘Bean & Elevator Oo. (C. C. A, 4th, Sept. 27, 1937) 92 F. (2d) 177, 
Hayes v. Travelers Insurance Co. (C. C. A. 10th, Nov. 24, 1987) 93 F. 
(2d) 568, 12 Am. Jur. 628, # 137. 

While the Commission is the businessman’s court and a mere cita- 
tion is lacking in the enlightenment that a direct quotation gives, it 
is interesting to note that literally hundreds of opinions from every 
State and Federal court of record in this country that has passed on 
this question affirm this principle, basic in the law, and I have found 
none to the contrary. 

I am against the order in this case. 
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In THE MATTER OF 


L. HELLER & SON, INC. AND THE HELLER DELTAH CO.,. 
INC. 


COMPLAINT, FINDINGS, ORDER, AND OPINION IN REGARD TO THE ALLEGED: 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5358. Complaint, July 25, 1945—Decision, Aug. 25, 1950 


The protection of the public interest, as respects the duty of the Commission. 
under the statute, is a practical and flexible conception which must be 
adapted to fit the various needs of the public interest as they may appear- 
in particular circumstances, since the necessary corollary of the statutory 
direction to the Commission to issue its complaint where it has reason to: 
believe that an unfair or deceptive act or practice is being used in com- 
merce if it appears to it that a proceeding by it in respect thereof would 
be to the interest of the public, is that the Commission should terminate a 
practice after proceeding against it only where it appears that such action: 
would be to the interest of the public—a corollary which requires the Com- 
mission to apply its judgment and experience realistically in determining 
what, if any, remedy is needed to protect the public interest in the particular’ 
circumstances of a case presented to it for decision. 


As respects a remedy sought by counsel supporting the complaint and recom-- 
mended by the trial examiner in the instant matter, namely, the required 
disclosure of foreign origin of cultured pearls contained in necklaces and 
other articles of jewelry, which would establish a principle of the widest 
application, as to which it would be highly uncertain where a line of 
reasonable distinction could be drawn; the Commission was of the opinion 
that if so broad a principle was to be applied, it should be done in an: 
atmosphere in which the showing of public interest rested upon a broader 
base than was found in the proceeding in question; and in so deciding the 
Commission exercised a broad discretion in withholding a remedy which, 
in its opinion—even though it was also of the opinion that the record would 
support such a remedy if it were imposed—would afford litle protection to 
the public interest, and would place unnecessary burdens upon normal busi- 
ness practices. 


With regard to the question as to whether or not disclosure of foreign origin 
of certain products is necessary to avoid deception of the public, and the 
contention that certain imported products become commingled with like 
domestic products and are thereafter indistinguishable so that it would 
be prohibitively burdensome to keep them separate—though no such diffi- 
culty appeared in the case of a comparable more expensive product—difi- 
culties which may be involved in keeping imported products separate from 
domestic products, for purposes of identification, must be met by business- 
men when necessary to avoid deception of the public. 


As respects the question as to whether or not failure to disclose foreign origin 
of ingredients in products constitutes misrepresentation and an unfair and 
deceptive practice, it is to be recalled that, as stated in Segal v. Federal Trade 
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Commission, 142 F. (2d) 255, 88 F. T. C. 867, “there comes a point where 
marking becomes impossible,” and that “the identity of a foreign-made 
ingredient may be so lost in manufacture that any marking would be 
positively misleading, unless indeed it was so qualified as to be ineffective.” 


-A substantial portion of the purchasing public has a general preference for 


products produced in the United States by American labor and containing 
domestic materials, where other considerations such as style, quality, etc., 
are equal, and has a prejudice against some imported products, particularly 
those originating in Japan or Spain, and understands that articles offered 
for sale in this country and not so marked as to disclose foreign origin, 
are products of American manufacture. 


‘Where two corporations, under common ownership and control, engaged in the 


offer and interstate sale and distribution, respectively, to wholesale jewelers, 
and to department, specialty, and costume jewelry stores (but not to retail 
jewelers direct), of necklaces and other jewelry made in whole or in part 
from imitation pearls which, imported by them in large quantities from 
Spain, Czechoslovakia, and prior to December 1941, from Japan, were, when 
received in the United States, either on strings or in bulk, so marked with 
tags or labels, as to disclose the name of the country of origin; and were 
thereafter, with only incidental use of domestic materials, strung into 
graduated and ungraduated necklaces to which clasps of domestic manu- 
facture were attached, or used in other articles of jewelry; 


‘Without disclosing the foreign origin of said imported imitation pearls, which 


are not generally distinguishable in quality or in appearance from the 
domestic product, and from which, during the handling and processing 
thereof as above set out, they had caused to be removed all tags, labels, or 
other indications of foreign origin, offered, sold, and distributed said 
jewelry products which, composed in whole or in substantial part of said 
imported imitation pearls, were substantially of foreign origin; 


With capacity and tendency to mislead and deceive purchasers and prospective 


purchasers into the erroneous belief that said products were wholly of 
domestic manufacture and origin, and into the purchase thereof in reliance 
upon such belief; and with the result of placing in the hands of retailers 
means by which members of the public might be misled into such false belief, 
and thereby into purchase of such products: 


Held, That said acts and practices, under the circumstances set forth, were to 


the injury and prejudice of the public and constituted unfair and deceptive 
acts and practices in commerce. 


When imitation pearls which have been fully manufactured in foreign countries 


are used in necklaces—which requires only proper assembling after being 
brought into this country, without disturbing their essential characteristics 
as products of foreign manufacture—they represent the principal component 
and the part which makes the necklaces valuable to the consumer, who 
purchases such a necklace, not because of the string which holds the pearls 
together or the clasp which joins its ends, but because of the imitation pearls 
which are thus assembled and made useful as ornaments, their only utility. 
And just as the spectacle frames in the matter involved in Segal v. Federal 
Trade Commission, 142 F. (2d) 255, 38 F. T. C. 867, served merely as the 
carrier of the imported lenses there concerned, so in the instant situation 
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the string and clasp in the necklace, or the incidental parts of other articles. 
of jewelry, are merely the carriers of the imitation pearls, which constitute 
the only element of importance and which do not lose their identity either 
in appearance or in function. 


As respects the charge in the complaint that respondent’s practice of offering. 


for sale, selling, and distributing necklaces and other articles of jewelry 
composed of imitation pearls made from imported alabaster or glass beads, 
without any label or marking to indicate to purchasers the foreign origin 
of said beads, constituted an unfair and:deceptive: act and practice, the same 
reasoning and conclusion do not apply, it appearing that the beads are 
not resold in the form in which they are imported; have no utility except 
as the core of imitation pearls; are transformed from glass beads into 
imitation pearls by processing and are of value in necklaces and other 
articles of jewelry only in said form; and are only one of the raw materials 
used in the production of imitation pearls by American manufacture, and 
that their identity is so lost in manufacture that any marking would be 
positively misleading unless so qualified as to be ineffective. As to such 
beads, the Commission, therefore, was of the opinion and found that the 
allegations of the complaint with respect thereto had not been adequately 
sustained, and that respondents should not be required to disclose their 
foreign origin when used in the domestic manufacture of imitation pearls 
for necklaces and other articles of jewelry. 


In considering the needs of the public interest with respect to imitation pearls 


and cultured pearls, as respects the question of requiring disclosure of their 
foreign origin in the instant proceeding, there are certain distinctions. No 
cultured pearls are produced commercially in this country, hence the Com- 
mission is not concerned with the protection of domestic sources of supply 
against unfair competitive practices in connection with foreign products. 
Furthermore, since cultured pearls sell at much higher prices than imitation 
pearls, it seems only reasonable to believe that consumers are likely to ask 
the reason for their higher price, and to obtain information concerning their 
nature, character, and foreign origin. 


In considering further the question of requiring the disclosure of the foreign 


origin of cultured pearls which, like the imported imitation pearls, are 
undoubtedly products of foreign origin, and which differ little from natural 
pearls, are found commercially in the same general area, and are produced 
by the same processes following the introduction into the oyster of some 
foreign irritating matter, whether by man or by accident, it is apparent that 
to require such disclosure in the case of necklaces and other jewelry contain- 
ing cultured pearls would establish a principle of the widest application, 
since apparently the Commission could not logically fail to require similar 
disclosure with respect to natural pearls. The same reasons would apply 
to articles of jewelry containing diamonds and probably other precious stones 
which come primarily from foreign sources, and the principle could doubt- 
lessly be extended to other types of products, with great attendant un- 
certainty as to where a line of reasonable distinction could be drawn, and 
the Commission, accordingly, was of the opinion, under all the circumstances, 
including the failure of the present record to supply a broader basis to justify 
such an order, that the public interest did not require such disclosure. 
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Before Mr. John W. Addison, trial examiner. 

Mr. B. G. Wilson and Mr. Joseph Callaway for the Commission. 

Davies, Richberg, Beebe, Landa & Richardson, of Washington, D. C., 
for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that L. Heller & Son, 
Inc., a corporation, and The Heller Deltah Co., Inc., a corporation,. 
hereinafter referred to as respondents, have violated the provisions 
of said act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondent L. Heller & Son, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York, with its office and principal place of business located at 
411 Fifth Avenue, city of New York, State of New York. 

Respondent The Heller Deltah Co., Inc., is a corporation organized 
and existing under and by virtue of the laws of the State of New York, 
with its office and principal place of business located at 411 Fifth 
Avenue, city of New York, State of New York. The respondent The 
Heller Deltah Co., Inc., acts as a sales agency for the respondent 
L. Heller & Son, Inc. 

Par. 2. Respondent L. Heller & Son, Inc., is now and for several 
years last past has been engaged in the wholesale distribution and sale 
of domestic and imported merchandise of various kinds, including 
imitation pearls, alabaster bead bases for the manufacture of imitation 
pearls, and cultured pearls, made into necklaces and other articles of 
jewelry, in commerce among and between the various States of the 
United States and in the District of Columbia. 

The respondents, acting concertedly and in cooperation each with 
the other, cause and have caused their said merchandise, when sold, to 
be shipped from their said place of business located in the State of 
New York to purchasers thereof located in various other States of the 
United States and in the District of Columbia. 

_ The said respondents maintain, and at all times mentioned herein 
have maintained, a course of trade in said merchandise in commerce 
among and between the various States of the United States and in the 
District of Columbia. 
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Par. 3. In the course and conduct of its business, respondent L. 
Heller & Son, Inc., in connection with the sale and distribution of its 
said products, imports from Japan, Spain and other foreign countries 
large quantities of imitation pearls, alabaster bead bases for the manu- 
facture of imitation pearls, and cultured pearls. Respondent controls 
the output of a factory for the manufacture of imitation pearls. 
Respondent also sells and ships its alabaster bead bases from its place 
of business aforesaid to other manufacturers, who thereupon dip said: 
alabaster bead bases in a solution, which process completes their manu- 
facture into imitation pearls. The finished imitation pearls are then 
returned by the said manufacturers to the respondent L. Heller & Son, 
Inc., who thereafter, through its sales agency, The Heller Deltah Co., 
Inc., sells and distributes its said imitation pearls and cultured pearls 
in commerce, together with other merchandise. 

Par. 4. At the time of the importation into the United States of 
the above-enumerated products, and at the time the respondent 
L. Heller & Son, Inc., receives said products of foreign origin, such 
products have been, and are, all labeled or marked with the word 
“Japan” or the words “Made in Japan,” or the word “Spain” or the 
words “Made in Spain,” or marked with other word or words indicat- 
ing the country of origin. 

After said products are received in the United States, the respond- — 
ents cause the words or marks indicating their foreign origin to be 
removed therefrom, and thereafter sell and distribute the said products 
in commerce as above set forth, without any words or marks thereon 
indicating their foreign origin, and cause the said products to be 
offered for sale and sold to members of the purchasing and consuming 
public in that condition, without informing the purchasers thereof 
that the said products are of foreign origin. : 

Par. 5. There is a well-established practice among merchandisers 
generally to mark or label products of foreign origin and their con- 
tainers with the name of the country of their origin in legible English 
words in a conspicuous place. By reason thereof, a substantial por- 
tion of the buying and consuming public has come to rely and now 
relies upon such labeling or marking and is influenced thereby to dis- 
tinguish and discriminate between competing products of foreign and 
domestic origin, including imitation pearls. When products com- 
posed in whole or in substantial part of imported materials are offered 
for sale and sold in the channels of trade in commerce in the varlous 
States of the United States and in the District of Columbia, they: are 
purchased and accepted as and for and taken to be, products wholly of 
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domestic manufacturé and origin unless the same are labeled, marked 
_ or imprinted in a manner which informs the purchaser that said 
products or substantial parts thereof are of foreign origin. 

Par. 6. There is now, and for several years last past has been.. 
among members of the buying and consuming public, including pur- 
chasers and users of articles made from imitation pearls, a substantial 
preference for products which are wholly of domestic manufacture or 
origin, as distinguished from products of foreign manufacture or 
origin, or from products made in substantial part of materials or parts 
of foreign origin. During recent years, and especially at the present 
time, there is a decided and overwhelming preference among American 
consumers for products of American manufacture and origin, as 
distinguished from products wholly or partly of Japanese manufacture 
and origin. 

Par. 7. The practice of respondents as aforesaid of offering for sale, 
selling, and distributing their products made from said imitation 
pearls, manufactured as aforesaid, and cultured pearls of Japanese, 
Spanish, or other foreign origin without any labeling or marking to 
indicate to purchasers the Japanese, Spanish, or other foreign origin of 
such imitation pearls, or parts thereof, and cultured pearls, has had, 
and now has, the capacity and tendency to and has and does mislead 
and deceive purchasers and prospective purchasers into the false and 
erroneous belief that said imitation pearls and cultured pearls, and all 
the parts thereof, are wholly of domestic manufacture and origin, and 
into the purchase thereof in reliance upon such erroneous belief. Fur- 
thermore, respondents’ said practice places in the hands of uninformed 
retailers of respondents’ products made from said imitation pearls 
and cultured pearls a means and instrumentality to mislead or deceive 
members of the buying and consuming public into the false and erro- 
neous belief that said imitation pearls and cultured pearls, and all the 
parts thereof, are wholly of domestic origin, and thus into the pur- 
chase thereof in reliance upon such erroneous belief. 

Par. 8. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Rerort, Frnprncs as To THE Facts, AND ORDER 


-Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 25, 1945, issued and subse- 
quently served its complaint in this proceeding upon the respondents, 
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L. Heller & Son, Inc., and The Heller Deltah Co., Inc., both corpora- 
tions, charging them cath unfair and deceptive ie a practices in 
commerce in violation of the provisions of said act. After the respond- 
ents filed their answer, testimony and other evidence in support of and 
in opposition to the allegations of the complaint were introduced before 
a trial examiner of the Commission theretofore duly designated by it, 
and such testimony and other evidence were duly recorded and filed in 
the office of the Commission. Thereafter, this proceeding regularly 
came on for final hearing before the Commission upon the complaint, 
the answer thereto, testimony and other evidence, recommended deci- 
sion of the trial examiner and exceptions thereto, and briefs, oral argu- 
ment, and reargument in support of and im opposition to the complaint ; 
and the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the inter- 
est of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacraPy 1. Respondents, L. Heller & Son, Inc., and The Heller 
Deltah Co., Inc., are both corporations organized and existing under 
and by virtue of the laws of the State of New York, with their offices 
and principal places of business located at 411 Fifth Avenue, New 
York, N. Y. The same persons own and control both corporations and 
direct the policies and practices of both. Said respondents are now, 
and for more than 10 years last past have been, engaged in the offering 
for sale, sale, and distribution of jewelry, including necklaces and other 
articles of jewelry made in whole or in part from imported imitation 
pearls. All sales of said jewelry are made at wholesale. Respondent 
L, Heller & Son, Inc., sells such jewelry products exclusively to whole- 
sale jewelers, while respondent The Heller Deltah Co., Inc., sells them 
to department, specialty, and costume-jewelry stores. No sales are 
made direct to retail jewelers. Both respondents employ traveling 
salesmen and do considerable advertising. In 1944 their total volume 
of sales was approximately 214 million dollars. 

Par. 2. In the course and conduct of their aforesaid business re- 
spondents cause, and have caused, their said jewelry products, when 
sold, to be shipped from their place of business in the State of New 
York to purchasers thereof at their respective points of location in 
various other States of the United States and in the District of Colum- 
bia; and maintain, and at all times mentioned herein have maintained, 
a course of trade in said jewelry products in commerce among and 
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between the various States of the United States and in the District of 
Columbia. 

Pan. 3. In the course and conduct of its aforesaid business, respond- 
ent L. Heller & Son, Inc., imports large quantities of imitation pearls 
from Spain, Czechoslovakia, and, prior to December 1941, from Japan. 
Such imported imitation pearls are received in the United States either 
on strings, graduated or ungraduated as to size, or in bulk. When so 
received they are marked with tags or labels, either on the strings or 
the containers, so as to disclose the name of the country in which they 
originated. After being received in the United States, a minor portion 
of such imitation pearls are processed by the application of additional 
coats of pearling solution. Respondents ordinarily, however, do noth- 
ing more than grade and sort such pearls and, using only incidental 
domestic materials, string them into graduated or ungraduated neck- 
laces to which clasps of domestic manufacture are attached, or use 
them in other articles of jewelry. The necklaces of imported imita- 
tion pearls, and other articles of jewelry composed in substantial part 
of said imported imitation pearls, are therefore substantially of foreign 
origin. Imitation pearls produced in the United States are not gen- 
erally distinguishable in quality or appearance from imported imita- 
tion pearls, and both are used for the same purposes in the production 
of jewelry. 

Par. 4. During the handling and processing of imitation pearls as 
described in paragraph 3, respondents cause to be removed all tags, 
labels, or other means of identification which indicate the foreign 
origin of such imitation pearls. Respondents then offer for sale, sell, 
and distribute necklaces of imported imitation pearls, and other arti- 
cles of jewelry composed in substantial part of imported imitation 
pearls, without disclosing by any mark or label, or otherwise, that such 
imitation pearls are of foreign origin. 

Par. 5. A substantial portion of the purchasing public has a general 
preference for products produced in the United States by American 
labor and containing domestic materials, where other considerations 
such as style, quality, et cetera, are equal, and has a prejudice against 
some imported products, particularly those originating in Japan or 
Spain. A substantial portion of the purchasing public also under- 
stands and believes that necklaces of imported imitation pearls, and 
other articles of jewelry composed in substantial part of imitation 
pearls, offered for sale and sold in the United States are products of 
domestic manufacture in the absence of a tag, mark, or other identifica- 
tion thereon by which foreign origin is indicated. 
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Par. 6. The complaint herein also alleges that the respondents’ prac- 
tice of offering for sale, selling, and distributing necklaces and other 
articles of jewelry composed of cultured pearls and of imitation 
pearls made from imported alabaster or glass beads without any label 
or marking to indicate to purchasers the foreign origin of the cultured 
pearls and of the alabaster or glass beads constitutes unfair and decep- 
tive acts and practices. For the reasons stated in the opinion accom- 
panying these findings as to the facts, the Commission is of the 
opinion, and finds, that the allegations with respect to imitation pearls 
made from imported alabaster or glass beads have not been adequately 
sustained. Also, for the reasons stated in said opinion, the Commission 
has determined that under the circumstances it should not require that 
necklaces or other articles of jewelry composed of imported cultured 
pearls be labeled or marked so as to disclose the foreign origin of the 
cultured pearls. 

Par. 7. Respondents’ aforesaid acts and practices of offering for 
sale, selling, and distributing jewelry products composed in whole or 
in substantial part of imported imitation pearls without any labeling 
or other mark to indicate the foreign source or origin of such imitation 
pearls have had, and now have, the capacity and tendency to mislead 
and deceive purchasers and prospective purchasers into the false and 
erroneous belief that such jewelry products are wholly of domestic 
manufacture and origin and into the purchase thereof in reliance upon 
such erroneous belief. Respondents’ said acts and practices also place 
in the hands of retailers of such jewelry products a means and instru- 
mentality by which members of the consuming and purchasing public 
may be misled and deceived into the false and erroneous belief that 
such jewelry products are wholly of domestic origin, and thus into the 
purchase thereof in reliance upon such erroneous belief. 


CONCLUSION 


The acts and practices of respondents as herein found are all to the 
injury and prejudice of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ents, testimony and other evidence introduced before a trial examiner 
of the Commission theretofore duly designated by it, recommended 
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decision of the trial examiner and exceptions thereto, and briefs, oral 
argument, and reargument in support of and in opposition to the com- 
plaint; and the Commission having made its findings as to the facts 
and its conclusion that the respondents have violated the provisions 
of the Federal Trade Commission Act: 

It is ordered, That the respondents, L. Heller & Son, Inc., and The 
Heller Deltah Co., Inc., corporations, their officers, representatives, 
agents, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, or distribution 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, of necklaces of imported imitation pearls, or other articles 
of jewelry composed in substantial part of imported imitation pearls, 
do forthwith cease and desist from: 

Offering for sale or selling said products without affirmatively 
and clearly disclosing thereon, or in immediate connection therewith, 
the country of origin of such imported imitation pearls. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 


OPpImnION OF THE COMMISSION 


Ayres, Commissioner. 

The respondents are two corporations engaged in the sale and dis- 
tribution of jewelry at wholesale. The same persons own and control 
both corporations, and direct their policies. Respondents are charged 
with unfair and deceptive acts and practices in violation of the Fed- 
eral Trade Commission Act by failing to mark necklaces and other 
articles of jewelry so as to disclose to consumers the foreign origin 
of cultured pearls, imported imitation pearls, or imported alabaster 
or glass beads contained in such articles of jewelry. Substantially 
the same charges are made with respect to all three of these products, 
but they present materially different considerations. 

The alabaster or glass beads have been imported into this country 
from Spain, Czechoslovakia, and Japan. After importation, they 
are washed in an acid solution, sized with a base coat to hold lacquer, 
attached to dipping boards, and submerged in a prepared lacquer or 
pearling solution from 3 to 10 times, depending upon the quality of 
the finished product desired. Sometimes the imitation pearls manu- 
factured in this way are hand-polished during the processing. This 
processing of the beads to transform them into imitation pearls 
requires several days. 
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Respondents have also imported imitation pearls from Spain, 
Czechoslovakia, and Japan. The imitation pearls are sometimes 
further processed by adding coats of pearling solution, but ordinarily 
are used by respondents without such further processing. It appears 
that there is no distinguishable difference in the quality or appearance 
of imported imitation pearls and domestic imitation pearls. 

Cultured pearls are grown in commercial quantities only in waters 
which, prior to the last war, were under Japanese control. Cultured 
pearls are grown in oysters by the same physiological processes which 
produce natural pearls, and develop from the natural reaction of the 
oyster to the intrusion of some foreign, irritating matter. In cultured 
pearls, however, the irritant, which forms the core of the pearl, is 
inserted by man, and in natural pearls it intrudes by accident. After 
the insertion of the irritant, the formation of the material around it 
which produces the natural pearl or cultured pearl, as the case may 
be, follows the same process. There is no charge here that the respond- 
ents fail to identify cultured pearls in necklaces and other articles 
of jewelry which they sell. The only charge is that in connection with 
such articles they fail to disclose the foreign origin of cultured pearls. 

When all three of the foregoing products are imported into this 
country they are marked on their envelopes or containers or by tags 
on their strings so as to disclose their respective countries of origin. 
In the handling of the products in this country, however, the marks 
of origin are removed. After the operations referred to above in 
connection with each of these products have been performed, such 
products are graded and sorted and, using incidental domestic mate- 
rials, are strung into necklaces or used in other articles of jewelry, 
such as pins, clips, earrings, and bracelets. These articles of jewelry 
are not marked by respondents in any manner to disclose the foreign 
origin of the beads, imitation pearls, or cultured pearls contained in 
them. 

The record discloses that a substantial portion of the purchasing 
public has a general preference for domestic products over foreign 
products, other considerations such as style, quality, etc., being equal, 
and that a substantial portion of the purchasing public has a prejudice 
against products from certain countries, including Japan and Spain. 
The record also discloses that a substantial portion of the purchasing 
public understands that articles offered for sale in this country not so 
_ marked as to disclose foreign origin, are products of American 
manufacture. 

One of the general and practical considerations urged by respondents 
is the contention that the imported beads and imitation pearls become 
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commingled with domestic beads and imitation pearls and are there- 
after indistinguishable; and that it would be prohibitively burden- 
some to keep them separate. No such contention is made, however, 
with respect to cultured pearls. There are no cultured pearls of 
domestic origin, and the value of cultured pearls is substantially 
greater than the value of imitation pearls. Respondents, therefore, 
have a real incentive for keeping them segregated from imitation 
pearls, and find no unreasonable burden in doing so, Without labor- 
ing the point, it is readily apparent that any difficulties which may 
be involved in keeping imported products separate from domestic 
products for purposes of identification must be met by businessmen 
when appropriate identification is necessary to avoid deception of 
the public. 

As indicated above, imitation pearls which have been fully manu- 
factured in foreign countries are imported by respondents and incor- 
porated in necklaces and other articles of jewelry, which are then 
resold without marks to disclose the foreign origin of the imitation 
pearls. When such imitation pearls are used in necklaces they repre- 
sent the principal component and the part which makes the necklaces 
valuable to the consumer. The consumer purchases an imitation pearl 
necklace not because of the string which holds the pearls together or 
the clasp which joins its ends, but because of the imitation pearls which 
are thus assembled and made useful as ornaments. ‘The same is true 
of other articles of jewelry composed in substantial part of imitation 
pearls. Their only utility is for ornamentation and for that purpose 
imported imitation pearls require only proper assembling after being 
brought into this country. After such assembling, however, they still 
retain their essential characteristics as products of foreign 
manufacture. 

Failure to disclose foreign origin, under previous decisians of the 
Commission, constitutes misrepresentation and an unfair snd decep- 
tive practice. It is sufficient to refer to Segal v. Federal Trade Com- 
mission, 142 F. (2d) 255. [88 F. T. C. 867]. In that case, respondent 
imported lenses for cheap spectacles and sun glasses from Japan and 
cut, edged, beveled, and bored them and fitted them into frames. 
Through these operations, the respondent assembled them into spec- 
tacles and sold them without any mark to show their foreign origin. 
The per curiam opinion of the court in that case, affirming the order 
of the Commission, read in part as follows: 


* #* »* Tf it is true that a substantial number of buyers suppose that un- 
marked goods are home made goods and have a preference for such goods, the 
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sale of unmarked foreign goods is a misrepresentation, which the Commis- 
sion was authorized to stop. * * * 

* * * Jt is of course true, as the petitioner argues, that there comes a 
point where marking becomes impossible; the identity of a foreign made in- 
gredient may be so lost in manufacture that any marking would be positively 
misleading, unless indeed it was so qualified as to be ineffective. That is not 
the case with lenses used in spectacles; the frame is merely the carrier of the 
Jens, which is the only element of importance, and which does not lose its iden- 
tity either in appearance or in function. 

And in the present situation the string and clasp in a necklace, or the 
incidental parts of other articles of jewelry, are merely the carriers ” 
of the imitation pearls, which constitute the only element of im- 
portance, and which do not lose their identity either in appearance 
or in function. 

It is the opinion of the Commission, therefore, that respondents 
should be required to cease and desist from offering for sale or sell- 
ing necklaces or other articles of jewelry composed in substantial 
part of imported imitation pearls without disclosing the foreign 
origin of the imitation pearls. 

The same reasoning and conclusion, however, do not apply to the 
alabaster or glass beads imported by respondents and used in the 
manufacture in this country of imitation pearls. The beads are not 
resold in the form in which they are imported and, so far as this 
record discloses, they have no utility except as the core of imitation 
pearls. The processing to which they are subjected in this country 
transforms them from glass beads into imitation pearls, and they are 
of value in necklaces and other articles of jewelry only in the form 
of imitation pearls. The beads are only one of the raw materials 
or ingredients used in the manufacture of imitation pearls, and the 
imitation pearls are products of American manufacture. 

Numerous products of American manufacture contain ingredients 
obtained from various parts of the world, but it could not be seri- 
ously urged that the origin of each of the foreign ingredients must 
be disclosed in selling the finished product. The difficulties of such a 
requirement become readily apparent when we consider the problem 
of so marking an automobile, for instance, to show the foreign origin 
of each of its parts or component materials which may have been im- 
ported. As stated in the Segal case, supra: 


* * * there comes a point where marking becomes impossible; the iden- 


tity of a foreign made ingredient may be so lost in manufacture that any mark- 


ing would be positively misleading, unless indeed it was so qualified as to be 
ineffective. 
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In the present situation it appears that the identity of the glass 
beads as foreign products is so lost in manufacture that any marking 
would be positively misleading unless it was so qualified as to be in- 
effective. Under the circumstances involved here, therefore, the Com- 
mission is of the opinion that the respondents should not be required 
to disclose the foreign origin of imported glass beads used in the 
domestic manufacture of imitation pearls when selling necklaces and 
other articles of jewelry containing such imitation pearls. 

» The cultured pearls imported by respondents and used by them in 
necklaces and other articles of jewelry are undoubtedly products of 
foreign origin. It would seem that the same line of reasoning should 
apply to imported cultured pearls as to imported imitation pearls. 
If this were so, we would readily conclude that necklaces and other 
articles of jewelry composed in substantial part of cultured pearls 
should be so marked as to disclose the foreign origin of the cultured 
pearls contained in them. There are, however, special considerations 
in connection with cultured pearls which we cannot ignore. 

We approach these special considerations with the thought that 
the protection of the public interest is a practical and flexible con- 
ception which must be adapted to fit the various needs of the public 
interest as they may appear in particular circumstances. Section 5 (b) 
of the Federal Trade Commission Act provides that where it has 
reason to believe that an unfair or deceptive act or practice is being 
used in commerce, the Commission shall issue its complaint if it shall 
appear to the Commission that a proceeding by it in respect thereof 
would be to the interest of the public. As a necessary corollary, the 
Commission should terminate a practice after proceeding against it 
only where it appears that such action would be to the interest of the 
public. This requires the Commission, we believe, to apply its judg- 
ment and experience realistically in determining what, if any, remedy 
is needed to protect the public interest in the particular circumstances 
of a case presented to it for decision. 

We must recognize that there are certain distinctions in the needs 
of the public interest with respect to imitation pearls and cultured 
pearls. For instance, no cultured pearls are produced commercially 
in this country. For that reason we are not concerned here with the 
protection of domestic sources of supply of cultured pearls against 
unfair competitive practices in connection with foreign products. It 
should also be considered that cultured pearls sell at a much higher 
price than imitation pearls. It seems only reasonable to believe that 
in buying necklaces and other articles of jewelry composed in substan- 
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tial part of cultured pearls, consumers are likely to ask the reason 
for their higher price and to obtain information concerning the nature, 
character, and foreign origin of cultured pearls. 

There is, however, a somewhat different consideration of substantial 
practical importance. In outward appearance there is little appreci- 
able difference between natural pearls and cultured pearls and they 
are found commercially in the same general areas. It is apparent that 
a requirement for the disclosure of foreign origin of cultured pearls 
contained in necklaces and other articles of jewelry would establish 
a principle of the widest application. It does not appear that we 
could logically fail to require similar disclosure with respect to natural 
pearls. The same requirement for the same reasons would apply to 
articles of jewelry containing diamonds and probably other precious 
stones which come primarily from foreign sources. The principle 
could doubtless be extended to other types of products and it is highly 
uncertain where a line of reasonable distinction could be drawn. 

The record does not contain a showing so full and complete as to 
convince the Commission that in the circumstances of this case the 
public interest requires the adoption of a principle so broad“in’ its 
scope. If this principle is to be applied, we believe that it should be 
done in an atmosphere in which the showing of public interest rests 
upon a broader base than we find here. In short, the showing here 
does not convince us that the public interest requires the remedy 
sought by counsel supporting the complaint and recommended by the 
trial examiner, even though it is our opinion that the record would 
support such a remedy if it were imposed. 

Under all these circumstances the Commission is of the opinion that 
the public interest does not require disclosure of the foreign origin of 
cultured pearls contained in necklaces and other articles of jewelry. 
In reaching this decision the Commission is exercising a broad discre- 
tion in withholding a remedy which, in its opinion, would afford little 
protection to the public interest and would place unnecessary burdens 
upon normal business practices. 

The Commission has accordingly issued an order to cease and desist 
which, in effect, requires appropriate disclosure of the foreign origin 
of imported imitation pearls contained in substantial part in necklaces 
and other articles of jewelry but which does not require such disclosure 
with respect to imported glass beads or cultured pearls. 


JOSEPH H. MEYER BROS. 49 


Syllabus 


In THe Marrer oF 


JOSEPH H. MEYER BROS. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5346. Complaint, June 30, 1945—Decision, Aug. 25, 1950 


A substantial portion of the purchasing public, including purchasers of imitation 
pearls, has a general preference for products produced in the United States. 
and containing domestic materials, and during recent years has had a decided 
and overwhelming preference for products of American manufacture and 
origin as distinguished from those wholly or partly of Japanese manufac- 
ture and origin; and in the absence of a tag, mark, or other identification 
thereon by which foreign origin is indicated understands and believes that 
imitation pearl necklaces offered for sale and sold in the United States are 


domestic products. 


Where a corporation engaged at wholesale in the interstate sale and distribu- 
tion, among other articles of jewelry, of necklaces of imitation pearls, made 
from glass beads coated with preparation to simulate genuine pearls; 
in advertising in newspapers, periodicals, and other advertising literature 
of general circulation— 

(a) Falsely represented and implied that its said imitation pearls were genuine 
through the statement “Richelieu Pearls—they’re beautiful”, and through 
displaying the words “Richelieu Pearls” in very large and conspicuous type, 
with the word “simulated’’, in much smaller type at some other place, in no 
wise connected with or in close proximity thereto; 

With tendency and capacity, through such use of words “Richelieu Pearls’, to 
mislead and deceive purchasers and prospective purchasers into the false 
belief that its imitation pearls were genuine, and thereby into the purchase 
thereof; and 

Where said corporation, engaged in importing and in purchasing from importers, 
large quantities of imitation pearls from Spain and other foreign countries, 
including Japan prior to December 1941, and in stringing or restringing 
said pearls, affixing clasps thereto, and offering them for sale— 

(b) Falsely represented and implied, through marking and labeling said neck- 
laces “Made in U. S. A.,” that they were composed entirely of domestic ma- 
terials, when in fact composed in substantial part of imported imitation 
pearls as aforesaid, whereby many members of the purchasing public were 
misled ; and, 

(c) Offered, sold, and distributed said imitation pearl necklaces, and caused 
them to be offered and sold to members of the consuming public, without 
disclosing the foreign origin of said imported imitation pearls, from which 
during the process above described it had caused to be removed the labels or 
markings indicating the country of origin, such as “Made in Japan” or 
“Made in Spain,” with which said pearls were marked at time of importation ; 

With capacity and tendency to mislead and deceive purchasers into the erroneous 
belief that such imitation pearl necklaces were wholly of domestic manu- 
facture and origin and into the purchase thereof in reliance upon such belief ; 
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and with the result of placing in the hands of retailers a means by which 
members of the public might be misled and deceived into the aforesaid 
erroneous belief, and thereby into the purchase thereof: 

Held, That said acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and noes 
tive acts and practices in commerce. 

As respects charges in the complaint that the practice of offering, selling and 
distributing necklaces of imitation pearls made in the United States from 
imported base beads, and necklaces of imported cultured pearls, without 
any label or marking to indicate to purchasers foreign origin, constituted 
unfair and deceptive acts and practices, the Commission considered similar 
charges in the matter of L. Heller € Son, Inc., et al., D. 5358, hereinbefore 
reported at page 34 et seqg., and for reasons set forth in its opinion in that 
matter, which are controlling in the instant case, found that the allega- 
tions with respect to imitation pearls made from imported base beads were 
not adequately sustained, and also that under the circumstances it should 
not require that necklaces or other articles of jewelry composed of imported 
cultured pearls should be labeled or marked so as to disclose the foreign 
origin of such pearls. 


Mr. B. G. Wilson and Mr. Joseph Callaway for the Commission. 
Weil, Gotschal & Manges, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Joseph H. Meyer 
Bros., a corporation, hereinafter referred to as respondent, has vio- 
lated the provisions of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrary 1. Respondent Joseph H. Meyer Bros., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York, with its office and principal place of business located 
at 889 Fifth Avenue, New York, N. Y. 

Par. 2. Respondent Joseph H. Meyer Bros., is now, and for sev- 
eral years last past has been, engaged in the wholesale distribution 
and sale of domestic and imported merchandise of various kinds, 
including imitation pearls, bead bases for the manufacture of imita- 
tion pearls, and cultured pearls made into necklaces and other articles 
of jewelry in commerce among and between the various States of the 
United States and in the District of Columbia. 

The respondent causes, and has caused, its said merchandise, when 
sold, to be shipped from its said place of business located in the 
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State of New York to purchasers thereof located in various other 
States of the United States and in the District of Columbia. 

The said respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in its said merchandise in com- 
merce among and between the various States of the United States 
and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business and for 
the purpose of inducing the purchase of its said products, respondent 
represents and represented to purchasers and prospective purchasers 
in newspapers, magazines, and other advertising matter having a 
general circulation in various States of the United States and in the 
District of Columbia, that its products designated “Richelieu Pearls” 
are genuine pearls, when in truth and in fact said products are nothing 
more than glass beads treated with several coatings of a preparation 
or solution to simulate genuine pearls. Said products are not gen- 
uine pearls, but only imitation pearls, which are strung and made 
into the completed necklaces. 

In some advertisements, respondent displays the words “Richelieu 
Pearls” in very large and conspicuous type and the word “simu- 
lated” appears in much smaller type at some other place in the ad- 
vertisement, and in no wise connected or in close proximity to the 
words “Richelieu Pearls.” 

Through the use of the words “Richelieu Pearls” respondent repre- 
sents and implies, and the purchasing public is led to believe, that 
said products so designated are in fact genuine pearls, and as a result 
thereof many members of the public have purchased respondent’s said 
products as aforesaid. 

Par. 4. In connection with the sale and distribution of its said 
products, respondent has imported from Japan, Spain, and other for- 
eign countries, large quantities of imitation pearls, bead bases for the 
manufacture of imitation pearls and cultured pearls. During the last 
several years, respondent has also purchased large quantities of imi- 
tation pearls, bead bases, and cultured pearls of foreign origin from 
importers engaged in the sale of said products in the United States. 
Respondent operates a factory in Brooklyn, N. Y., where it causes 
domestic bead bases, as well as bead bases of foreign origin, to be 
finished by dipping or spraying said products in a solution, thereby 
completing the said bead bases into imitation pearls. After said 
processing as aforesaid, the respondent sells and distributes its imita- 
tion pearl necklaces and cultured pearl necklaces in commerce, to- 


gether with other merchandise. 
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Par. 5. Respondents’ imitation pearl necklaces when offered for 
sale and sold in commerce as aforesaid are all marked or labeled with 
the words and letters “Made In U.S. A.” Respondent thereby repre- 
sents and implies, and the purchasing public is led to believe, that said 
products so marked or labeled are composed entirely of domestic mate- 
rials. In truth and in fact said products are made in whole or in part 
from imported materials as aforesaid. Asa result thereof many mem- 
bers of the public have purchased respondents’ said products in com- 
merce as aforesaid. 

Par. 6. At the time of the importation into the United States of 
the above enumerated products, and at the time the said respondent 
received said products of foreign origin, such products have been and 
are all labeled or marked with the word “Japan” or the words “Made 
In Japan,” or the word “Spain” or the words “Made In Spain,” or 
marked with other word or words indicating the country of origin. 

After said products are received in the United States, the respond- 
ent causes the words or marks indicating their foreign origin to be 
removed therefrom, and thereafter sells and distributes the said prod- 
ucts in commerce as above set forth without any words or marks 
thereon indicating their foreign origin and causes the said products 
to be offered for sale and sold to members of the purchasing and con- 
suming public in that condition without informing the purchasers 
thereof that the said products are of foreign origin. 

Par. 7. There is a well-established practice among merchandisers 
generally to mark or label products of foreign origin and their con- 
tainers with the name of the country of their origin in legible English 
words in a conspicuous place. By reason thereof, a substantial por- 
tion of the buying and consuming public has come to rely and now 
relies upon such labeling or marking and is influenced thereby to 
distinguish and discriminate between competing products of foreign 
and domestic origin, including imitation pearls. When products com- 
posed in whole or in substantial part of imported materials are offered 
for sale and sold in the channels of trade in commerce in the various 
States of the United States and in the District of Columbia, they are 
purchased and accepted as and for, and taken to be, products wholly 
of domestic manufacture and origin and unless the same are labeled, 
marked or imprinted in a manner which informs the purchaser that 
said products or substantial parts thereof are of foreign origin. 

Par. 8. There is now, and for several years last past has been, 
among members of the buying and consuming public, including pur- 
chasers and users of imitation pearls, a substantial preference for 
products which are wholly of domestic manufacture or origin, as 
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distinguished from products of foreign manufacture or origin, or 
from products made in substantial part of materials or parts of 
foreign origin. During recent years, and especially at the present 
time, there is a decided and overwhelming preference among Ameri- 
can consumers for products of American manufacture and origin, as 
distinguished from products wholly or partly of Japanese manufac- 
ture and origin. 

Par. 9. The practice of the respondent as aforesaid of offering for 
sale, selling and distributing its imitation pearl necklaces and cultured 
pearl necklaces of Japanese, Spanish, or other foreign origin without 
any labeling or marking to indicate to purchasers the Japanese, 
Spanish, or other foreign origin of such imitation pearl necklaces 
and cultured pearl necklaces has had, and now has, the capacity and 
tendency to, and does, mislead and deceive purchasers and prospective 
purchasers into the false and erroneous belief that said imitation pearl 
necklaces and cultured pearl necklaces and all the parts thereof are 
wholly of domestic manufacture and origin and into the purchase 
thereof in reliance upon such erroneous belief. Furthermore, 
respondent’s said practice places in the hands of retailers of respond- 
ent’s imitation pearl necklaces and cultured pearl necklaces a means 
and instrumentality to mislead and deceive members of the buying 
and consuming public into the false and erroneous belief that said 
imitation pearl necklaces and cultured pearl necklaces and all the 
parts thereof are wholly of domestic origin and thus into the pur-' 
chase thereof in reliance upon such erroneous belief. 

Par. 10. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnprnes As To THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 30, 1945, issued and sub- 
sequently served its complaint in this proceeding upon the respondent, 
Joseph H. Meyer Bros., a corporation, charging it with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said act. After the issuance of said complaint and 
the filing of respondent’s answer thereto, a stipulation as to the facts, 
dated December 18, 1946, was entered into by, and between, Daniel 
J. Murphy, Assistant Chief Trial Counsel for the Commission, and 
the respondent, which provided, among other things, that subject 
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to the approval of the Federal Trade Commission the statement of 
facts contained therein may be made a part of the record herein and 
may be taken as the facts in this proceeding and in lieu of testimony 
in support of the charges stated in the complaint and in opposition 
thereto, and that the Commission may proceed upon said complaint, 
the answer of the respondent, and said statement of facts to make 
its findings as to the facts (including inferences which may be drawn 
from said stipulated facts) and its conclusion based thereon and 
enter its order disposing of this proceeding, without the presentation 
of argument or the filing of briefs. Respondents specifically waived 
the filing of a trial examiner’s report upon the evidence. Thereafter 
this proceeding came on for final consideration by the Commission on 
the complaint, answer, and stipulation as to the facts (said stipula- 
tion having been approved by the Commission) ; and the Commission, 
having duly considered same and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 
FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Joseph H. Meyer Bros., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York, with its office and principal place of business located 
.at 889 Fifth Avenue, New York, N. Y. 

Par. 2. Respondent, Joseph H. Meyer Bros., is now, and for several 
years last past has been, engaged in the wholesale distribution and sale 
of merchandise of various kinds, including necklaces of imitation 
pearls and other articles of jewelry, in commerce among and between 
the various States of the United States and in the District of Columbia. 

The respondent causes, and has caused, its said merchandise, when 
sold, to be shipped from its said place of business located in the State 
of New York to purchasers thereof located in various other States of 
the United States and in the District of Columbia. The respondent 
maintains, and at all times mentioned herein has maintained, a course 
of trade in its said merchandise in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 3. In connection with the sale of its imitation pearl articles 
of jewelry in commerce and as an inducement for the purchase thereof 
by members of the purchasing public, the respondent has advertised 
its products, in newspapers, magazines, and other advertising literature 
having a general circulation in the various States of the United States 
and in the District of Columbia, as follows: 
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“Richelieu Pearls 
They’re Beautiful” 


In some advertisements respondent displays the words “Richelieu 
Pearls” in very large and conspicuous type, and the word “simulated” 
appears in much smaller type at some other place in the advertisement 
and in no wise connected or in close proximity with the words “Riche- 
lieu Pearls.” 

Par. 4. Through the use of the words “Richelieu Pearls” as afore- 
said, respondent has falsely represented and implied to purchasers 
and prospective purchasers that its said products are genuine pearls. 
In truth and in fact, respondent’s said products are not genuine pearls 
but are only imitation pearls made from glass beads treated with sev- 
eral coatings of a preparation or solution to simulate genuine pearls. 

The aforesaid practice of the respondent has had, and now has, the 
tendency and capacity to mislead and deceive purchasers and pros- 
pective purchasers into the false and erroneous belief that respondent’s 
imitation pearls are genuine pearls and into the purchase thereof in 
reliance upon such erroneous belief. 

Par. 5. In the course and conduct of its aforesaid business re- 
spondent prior to December 1941, imported large quantities of imita- 
tion pearls from Japan. Both prior to and since December 1941, re- 
spondent has imported large quantities of imitation pearls from Spain 
and other foreign countries and has also purchased large quantities 
of imitation pearls from importers engaged in the sale of such products 
in the United States. Such imported imitation pearls were received in 
the United States in boxes or in graduated strings. After stringing 
or restringing and affixing clasps, the respondent has offered for sale 
and sold such imported imitation pearls in the same State in which 
they were imported. 

Par. 6. Respondent’s necklaces of imported imitation pearls when 
offered for sale and sold in commerce as aforesaid have all been marked 
and labeled with the words and letters “Made in U.S. A.” Respondent 
has by such marking and labeling falsely represented and implied, and 
many members of the purchasing public have been led to believe, that 
said necklaces of imported imitation pearls were composed entirely of 
domestic materials. In truth and in fact, said products were composed 
in substantial part of imported imitation pearls as aforesaid. 

Par. 7. At the time of importation into the United States and when 
received by the respondent said imitation pearls were all labeled or 
marked with the word “Japan” or the words “Made in Japan,” or the 
word “Spain” or the words “Made in Spain,” or with other word or 
words so as to indicate the country of origin. 
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The respondent caused the labels or markings indicating the country 
of origin to be removed from said imported imitation pearls and, after 
restringing and attaching clasps as hereinabove set forth, offered for 
sale, sold, and distributed imitation pearl necklaces without disclosing 
by any mark or label, or otherwise, that such imitation pearls were of 
foreign origin, and caused said products to be offered for sale and sold 
to members of the consuming public in that condition without inform- 
_ ing the purchasers thereof that the imitation pearls were of foreign 
origin. 

Par. 8. A substantial portion of the purchasing public, including 
purchasers and users of imitation pearls, has a general preference for 
products produced in the United States and containing domestic ma- 
terials. During recent years there has been a decided and overwhelm- 
ing preference among American consumers for products of American 
manufacture and origin as distinguished from products wholly or 
partly of Japanese manufacture and origin. A substantial portion 
of the purchasing public also understands and believes that imitation 
pearl necklaces offered for sale and sold in the United States are prod- 
ucts of domestic manufacture and origin in the absence of a tag, mark, 
or other identification thereon by which foreign origin is indicated. 

Par. 9. The complaint herein also alleges that the practice of offer- 
ing for sale, selling, and distributing necklaces of imitation pearls 
manufactured in the United States from imported base beads, and 
necklaces of cultured pearls, without any label or marking to indicate 
to purchasers the foreign origin of the base beads and of the cultured 
pearls constitutes unfair and deceptive acts and practices. Charges 
similar to these were contained in the complaint against L. Heller & 
Son, Inc., et al., docket No. 5358. Testimony and other evidence in 
support of and in opposition to such charges in that case were taken 
before a trial examiner of the Commission and the case was fully 
briefed and argued before the Commission. The Commission found 
that the allegations with respect to imitation pearls made from im- 
ported base beads were not adequately sustained. The Commission 
also determined that under the circumstances it should not require that 
necklaces or other articles of jewelry composed of imported cultured 
pearls be labeled or marked so as to disclose the foreign origin of the 
cultured pearls. The opinion of the Commission accompanying its 
findings as to the facts and order to cease and desist in that proceeding 
sets forth the reasons for such determinations. The reasons therein 
set forth are controlling in this matter. 


1 See ante, at p. 48. 
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Par. 10. Respondent’s aforesaid acts and practices of offering for 
sale, selling and distributing necklaces of imported imitation pearls 
without any labeling or other mark to indicate the foreign source or 
origin of the imitation pearls composing such necklaces have had, and 
now haye, the capacity and tendency to mislead and deceive purchasers 
and prospective purchasers into the false and erroneous belief that 
such imitation pearl necklaces are wholly of domestic manufacture 
and origin and into the purchase thereof in reliance upon such er- 
roneous belief. Respondent’s said acts and practices also place in the 
hands of retailers of such products a means and instrumentality by 
which members of the consuming and purchasing public may be misled 
and deceived into the false and erroneous belief that such imitation 
pearl necklaces are wholly of domestic origin, and thus into the pur- 
chase thereof in reliance upon such erroneous belief. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the re- 
spondent, and a stipulation as to the facts entered into by and between 
Daniel J. Murphy, Assistant Chief Trial Counsel for the Commission, 
and the respondent, in which stipulation the respondent waived all 
intervening procedure and further hearing as to said facts; and the 
Commission having made its findings as to the facts and its conclu- 
sion that the respondent has violated the provisions of the Federal 
Trade Commission Act: 

It is ordered, That the respondent, Joseph H. Meyer Bros., a cor- 
poration, and its officers, agents, representatives, and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale, or distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of imitation pearls, 
whether offered for sale and sold as necklaces or in other articles of 
jewelry, do forthwith cease and desist from: 

(1) Representing by the use of the word “pearls” or any other 
word or words of similar import or meaning, or in any other manner, 
that said imitation pearls are genuine pearls: Provided, however, That 
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the foregoing shall not be construed to prohibit the use of the word 
“pearls” to describe the appearance of said imitation pearls if, 
wherever used, the word “pearls” is immediately preceded, in equally 
conspicuous type, by the word “imitation” or the word “simulated,” 
or other word of similar import or meaning, so as to clearly indicate 
that said imitation pearls are not genuine pearls but imitations thereof. 

It is further ordered, That the respondent, Joseph H. Meyer Bros., 
a corporation, and its officers, agents, representatives, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, or distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of necklaces of im- 
ported imitation pearls, or other articles of jewelry composed in sub- 
stantial part of imported imitation pearls, do forthwith cease and 
desist from: 

(1) Representing by the use of the words and letters “Made in 
U.S. A.,” or otherwise, that said products are composed entirely of 
domestic materials. 

(2) Offering for sale or selling said products without affirmatively 
and clearly disclosing thereon, or in immediate connection therewith, 
the country of origin of such imported imitation pearls. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report, in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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DAVID GENSER ET AL. TRADING AS GENSER 
MANUFACTURING CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION Or 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5347. Complaint, June 30, 1945—Decision, Aug. 25, 1950 - 


A substantial portion of the purchasing public has a general preference for 
products produced in the United States by American labor and containing 
domestic materials, where other considerations, such as style, quality, etc., 
are equal, and has a prejudice against some imported products, particularly 
those originating in Japan and Spain, and also understands and believes 
that imitation pearl necklaces and other jewelry, composed in substantial 
part of imitation pearls and offered and sold in the United States, are 
products of domestic manufacture, in the absence of some identification 
indicating foreign origin. 


Where six partners engaged in the interstate sale and distribution at wholesale 
of domestic and imported merchandise, including necklaces and other 
jewelry composed of imitation pearls, which, imported in quantity by 
them from Japan, Spain, and other foreign countries, were, when received 
by them, on strings or in bulk, so marked with tags or labels, either on the 
strings or on the containers, as to disclose the name of the country of 
origin; and were ordinarily thereafter, with only incidental use of domestic 
materials, graded, sorted, and strung into graduated or ungraduated neck- 
laces, to which clasps of domestic manufacture were attached, or used in 
other articles of jewelry ; 

Without disclosing by any mark, label or otherwise the foreign origin of said 
imported imitation pearls, which are not generally distinguishable from 
the domestic product, and from which, during the handling and processing 
as above set out, they caused to be removed all tags, labels, or other means 
of identification indicative of said origin, offered, sold, and distributed 
said jewelry products which, composed in whole or in substantial part of 
said imported imitation pearls, were substantially of foreign origin; 

With capacity and tendency to mislead and deceive purchasers into the erroneous 
belief that said products were wholly of domestic manufacture and origin, 
and into the purchase thereof in reliance upon such belief; and with the 
result of placing in the hands of retailers a means by which members of 
the public might be misled and deceived into such false belief, and thereby 
into their purchase: 

Held, That said acts and practices, under the circumstances set forth, were to 
the injury and prejudice of the public, and constituted unfair and deceptive 


acts and practices in commerce. 


"As respects the charge in the complaint that the practice of offering, selling, 
and distributing necklaces or other articles of jewelry composed of imita- 
tion pearls manufactured in the United States from imported base beads, 
without any label or marking to indicate to purchasers the foreign origin 
of such base beads, constituted an unfair and deceptive act and practice: 
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the Commission was of the opinion and found, for the reasons stated in its 
opinion accompanying its findings and desist order in L. Heller & Son, 
Inc, et al., docket 5358, hereinbefore reported at page 34 et seq., that such 
charge was inadequately sustained. 


' Before Ur. John W. Addison, trial examiner. 
Mr. B. G. Wilson and Mr. Joseph Callaway for the Commission. 
Davies, Richberg, Beebe, Busick & Richardson, of Washington, 
D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that David Genser, Max 
Genser, Ida Genser, Ada Genser, Wallace Genser, and Shirley R. 
Cohen, copartners trading as Genser Manufacturing Co., hereinafter 
referred to as respondents, have violated the provisions of said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrapy 1. Respondents David Genser, Max Genser, Ida Genser, 
Ada Genser, Wallace Genser, and Shirley R. Cohen are copartners 
trading as Genser Manufacturing Co., with their office and principal 
place of business located at 45 Waldo Street, Providence, R. I. 

Par. 2. Respondents David Genser, Max Genser, Ida Genser, Ada 
Genser, Wallace Genser, and Shirley R. Cohen are now, and for sev- 
eral years last past have been, engaged in the wholesale distribution 
and sale of domestic and imported merchandise of various kinds, in- 
cluding imitation pearls and base beads for the manufacture of imi- 
tation pearls made into necklaces, and other articles of jewelry in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

Respondents cause and have caused their said merchandise, when 
sold, to be shipped from their said place of business located in the 
State of Rhode Island to purchasers thereof located in various other 
States of the United States and in the District of Columbia. 

The said respondents maintain, and at all times mentioned herein 
have maintained, a course of trade in their said merchandise in com- 
merce among and between the various States of the United States 
and in the District of Columbia. 

Par. 3. In the course and conduct of their said business, in connec- 
tion with the sale and distribution of said necklaces and other articles 
of jewelry, respondents have purchased large quantities of imitation 
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pearls and base beads used for the manufacture of imitation pearls 
of foreign origin from importers engaged in the sale and distribution 
of said products in the United States. Repondents manufacture neck- 
laces and other articles of jewelry from said imported imitation pearls 
and sell and distribute said products in said commerce, as aforesaid. 

Respondents operate a factory where they cause domestic base 
beads and base beads of foreign origin to be finished into imitation 
pearls through a process of spraying or dipping in a solution. After 
said processing as aforesaid, respondents manufacture necklaces and 
other jewelry products from said imitation pearls made on imported 
bases and sell and distribute such products in commerce, as 
aforesaid. 

Par. 4. At the time of the importation into the United States of 
said base beads and imitation pearls, and at the time the said re- 
spondents receive said products of foreign origin from importers, 
such products have been and are all labeled or marked with the word 
“Japan” or the words “Made in Japan”, or the word “Spain” or the 
words “Made in Spain”, or marked with other word or words indi- 
eating the country of origin. 

After said products are received by them the respondents cause 
the words or marks indicating their foreign origin to be removed 
therefrom and thereafter sell and distribute the said products made 
into necklaces and other articles of jewelry in commerce as above 
set forth, without any words or marks thereon indicating their for- 
eign origin, and cause:said products to be offered for sale and sold 
to members of the purchasing and consuming public in that condi- 
tion, without informing the purchasers thereof that the said products 
are of foreign origin. 

Par. 5. There is a well-established practice among merchandisers 
generally to mark or label products of foreign origin and their con- 
tainers with the name of the country of their origin in legible Eng- 
lish words in a conspicuous place. By reason thereof, a substantial 
portion of the buying and consuming public has come to rely and 
now relies upon such labeling or marking and is influenced thereby 
to distinguish and discriminate between competing products of for- 
eign and domestic origin, including imitation pearl necklaces. When 
products composed in whole or in substantial part of imported mate- 
rials are offered for sale and sold in the channels of trade in com- 
merce in the various States of the United States and in the Dis- 
trict of Columbia, they are purchased and accepted as and for and 
taken to be products wholly of domestic manufacture and origin un- 
less the same are labeled, marked, or imprinted in a manner which 
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informs the purchaser that said products or substantial parts thereof 
are of foreign origin. 

Par. 6. There is now and fof several years last past has been among 
members of the buying and consuming public, including purchasers 
and users of imitation pearl necklaces, a substantial preference for 
products which are wholly of domestic manufacture or origin, as dis- 
tinguished from products of foreign manufacture or origin, or from 
products made in substantial part of materials or parts of foreign 
origin. During recent years, and especially at the present time, 
there is a decided and overwhelming preference among American 
consumers for products of American manufacture and origin as dis- 
tinguished from products wholly or partly of Japanese manufac- 
ture and origin. 

Par. 7. The practice of the respondents, as aforesaid, of offering 
for sale, selling, and distributing their imitation pearl necklaces and 
other articles of jewelry of Japanese, Spanish, or other foreign ori- 
gin without any labeling or marking to indicate to purchasers the 
Japanese, Spanish, or other foreign origin of such imitation pearl 
necklaces, has had and now has the capacity and tendency to, and does, 
mislead and deceive purchasers and prospective purchasers into the 
false and erroneous belief that said imitation pearl necklaces and 
other articles of jewelry, and all the parts thereof, are wholly of do- 
mestic manufacture and origin, and into the purchase thereof in 
reliance upon such erroneous belief. Furthermore, respondents’ 
said practice places in the hands of uninformed retailers of 
respondents’ imitation pearl necklaces and other articles of jewelry 
a means and instrumentality to mislead and deceive members of the 
buying and consuming public into the false and erroneous belief 
that said imitation pearl necklaces and all the parts thereof are 
wholly of domestic origin, and thus into the purchase thereof in re- 
lance upon such erroneous belief. 

Par. 8. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission 


Act. 


Report, Frnprnes as ro rrr Facts anp Orver 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 30, 1945, issued and cuter 
quently served upon the respondents named in aia caption hereof its 
complaint in this proceeding, charging said respondents with the use 
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of unfair and deceptive acts and practices in commerce in violation: 
of the provisions of that act. The respondents’ answer to said com- 
plaint was filed on September 4, 1945. On March 8, 1946, October 6, 
1947, and May 25, 1949, respectively, certain stipulations were entered 
into by and between counsel, and in said stipulations it was provided, 
among other things, that, subject to the approval of the Commission, 
(1) the entire transcript of all hearings in the matter of L. Heller & 
Son, Inc., et al., docket No. 5358, should be made a part of the record 
in this proceeding to the same extent as if the testimony taken in said 
Heller case were initially taken in this proceeding, (2) that the state- 
ment of facts contained in said stipulations, together with the tran- 
script of all hearings in said eller case, may be made a part of the 
record in this proceeding and considered together with the complaint 
and answer thereto, and (3) that the ‘iaks and oral arguments of 
counsel in the aforesaid Heller case should be considered as the briefs 
and arguments in this proceeding. 

Thereafter, the proceeding regularly came on for final hearing before 
the Commission upon the complaint of the Commission, the respond- 
ents’ answer thereto, the stipulations between counsel (said stipula- 
tions having been approved by the Commission), the testimony and 
other evidence taken in the matter of LZ. Heller & Son, Inc., et al., 
docket No. 5358, the recommended decision of the trial examiner and 
exceptions thereto (which exceptions have been separately disposed 
of), and the briefs and oral arguments of counsel in the aforesaid 
Heller case; and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
‘facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondents David Genser, Max Genser, Ida Gen- 
ser, Ada Genser, Wallace Genser, and Shirley R. Cohen are co-partners 
trading as Genser Manufacturing Co., with their office and principal 
place of business located at 45 Waldo Street, in the city of Providence, 
State of Rhode Island. 

Par. 2. Respondents are now, and for several years last past they 
have been, engaged in the wholesale distribution and sale of domestic 
and imported merchandise of various kinds, including imitation pear! 
necklaces and other articles of jewelry, in commerce among and 


1 See, for findings and order in said case, ante, at p. 34. 


919675—53——_8 


64 FEDERAL TRADE COMMISSION DECISIONS 
Findings 47 ER IEsC! 


between the various States of the United States and in the District 
of Columbia. 

Respondents cause and have caused their said merchandise, when 
sold, to be shipped from their place of business in the State of Rhode 
Island to purchasers thereof located in various other States of the 
United States and in the District of Columbia. Respondents main- 
tain, and at all times mentioned herein they have maintained, a regular 
course of trade in their merchandise in commerce among and between 
the various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business 
respondents have imported from Japan, Spain, and other foreign 
countries quantities of imitation pearls. Such imported imitation 
pearls are received in the United States either on strings, graduated 
or ungraduated as to size, or in bulk. When imported-and when 
received by the respondents said imitation pearls are marked with 
tags or labels, either on the strings or on the containers, so as to disclose 
the name of the country in which they originated. After being 
received in the United States a minor portion of such imported imita- 
tion pearls are processed by the application of additional coats of 
pearling solution. Respondents ordinarily, however, do nothing more 
than grade and sort such pearls and, using only incidental domestic 
materials, string them into graduated or ungraduated necklaces to 
which clasps of domestic manufacture are attached, or use them in 
other articles of jewelry. The necklaces of such imported imitation 
pearls and other articles of jewelry composed in substantial part of 
said imported imitation pearls are, therefore, substantially of foreign 
origin. Imitation pearls produced in the United States are not gen- 
erally distinguishable in quality or appearance from imported imita- 
tion pearls, and both are used for the same purposes in the production 
of jewelry. 

Par. 4. During the handling and processing of imported imitation 
pearls as described in paragraph 8 respondents cause to be removed 
all tags, labels, or other means of identification which indicate the 
foreign origin of such imitation pearls. Respondents then offer for 
sale, sell, and distribute necklaces of imported imitation pearls and 
other articles of jewelry composed in substantial part of imported imi- 
tation pearls without disclosing by any mark or label, or otherwise, 
that such imitation pearls are of foreign origin. 

Par. 5. A substantial portion of the purchasing public has a gen- 
cral preference for products produced in the United States by Ameri- 
can labor and containing domestic materials where other considera- 
tion, such as style, quality, et cetera, are equal, and has a prejudice 
against some imported products, particularly those originating in 
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Japan and Spain. A substantial portion of the purchasing public 
also'understands and believes that imitation pearl necklaces and other 
articles of jewelry composed in substantial part of imitation pearls 
offiered for sale and sold in the United States are products of domestic 
manufacture in the absence of a tag, mark, or other identification 
thereon by which foreign origin is indicated. 

Par. 6. The complaint herein also alleges that the practice of offer- 
ing for sale, selling, and distributing necklaces or other articles of 
jewelry composed of imitation pearls manufactured in the United 
States from imported base beads without any label or marking to 
indicate to purchasers the foreign origin of the base beads constitutes 
unfair and deceptive acts and practices. For the reasons stated in 
its opinion! accompanying its findings as to the facts and order to 
cease and desist in the matter of L. Heller & Son, Inc., et al., docket 
No. 53858, the Commission is of the opinion, and finds, that such charge 
has not been adequately sustained. 

Par. 7. Respondents’ aforesaid acts and practices of offering for 
sale, selling, and distributing jewelry products composed in whole 
or in substantial part of imported imitation pearls without any label- 
ing or other mark to indicate the foreign source or origin of such 
imitation pearls have had, and now have, the capacity and tendency 
to mislead and deceive purchasers and prospective purchasers into 
the false and erroneous belief that such jewelry products are wholly 
of domestic manufacture and origin and into the purchase thereof in 
reliance upon such erroneous belief. Respondents’ said acts and 
practices also place in the hands of retailers of such jewelry products 
a means and instrumentality by which members of the consuming 
and purchasing public may be misled and deceived into the false 
and erroneous belief that such jewelry products are wholly of domes- 
tic origin and thus into the purchase thereof in reliance upon such 
erroneous belief. 

CONCLUSION 


The acts and practices of respondents as herein found are all to 
the injury and prejudice of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondents’ answer 


1See ante, p. 43. 
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thereto, certain stipulations entered into by and between counsel, the, 
testimony and other evidence introduced before a trial examiner of . 
the Commission in the matter of Z. Heller & Son, Ine., et al., docket 
No. 5358, the recommended decision of the trial examiner herein and 
exceptions thereto, and briefs and oral arguments of counsel in the 
aforesaid Heller case, and the Commission having disposed of the 
exceptions to the trial examiner’s recommended decision and having 
made its findings as to the facts and its conclusion that the respondents 
have violated the provisions of the Federal Trade Commission. Act: 

It is ordered, That the respondents, David Genser, Max Genser, Ida 
Genser, Ada Genser, Wallace Genser, and Shirley R. Cohen, indi- 
vidually and as copartners trading as Genser Manufacturing Co., or 
trading under any other name or trade designation, and said respond- 
ents’ agents, representatives, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale or distribution in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of necklaces of imported imitation 
pearls or other articles of jewelry composed in substantial part of 
imported imitation pearls do forthwith cease and desist from: 

Offering for sale or selling said products without affirmatively and 
clearly disclosing hereon, or in immediate connection therewith, the 
country of origin of such imported imitation pearls. 

lt is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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COMPLAINT, FINDINGS, AND ORDER.IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5349. Complaint, June 80, 1945—Decision, Aug. 25, 1950 


-A substantial portion of the purchasing public has a general preference for 
products produced in the United States by American labor and containing 
domestic materials, where other considerations, such as style, quality, ete., 
are equal, and has a prejudice against some imported products, particularly 
those originating in Japan and Spain, and also understands and believes 
that imitation pearl necklaces and other jewelry, composed in substantial 
part of imitation pearls and offered and sold in the United States, are 
products of domestic manufacture, in the absence of some identification 
indicating foreign origin. 


Where a corporation engaged in the interstate sale and distribution in commerce 
of domestic and imported merchandise, including necklaces and other jewelry 
of imitation pearls, which, imported by it in large quantities from Japan, 
were, when received by it, on strings or in bulk, so marked with tags or 
labels, either on the strings or on the containers, as to disclose the name of 
the country of origin; and were ordinarily thereafter, with only incidental 
use of domestic materials, graded, sorted, and strung into graduated or un- 
graduated necklaces, to which clasps of domestic manufacture were attached, 
or used in other articles of jewelry; 

Without disclosing by any mark, label, or otherwise the foreign origin of said 
imported imitation pearls, which are not generally distinguishable from the 
domestic product, and from which, during the handling and processing as 
above set out, they caused to be removed all tags, labels, or other means of 
identification indicative of said origin, offered, sold, and distributed said 
jewelry products which, composed in whole or in substantial part of said 
imported imitation pearls, were substantially of foreign origin ; 

With capacity and tendency to mislead and deceive purchasers into the erroneous 
belief that said products were wholly of domestic manufacture and origin, 
and into the purchase thereof in reliance upon such belief; and with the 
result of placing in the hands of retailers a means by which members of the 
public might be misled and deceived into such false belief, and thereby into 
their purchase: 

Held, That said acts and practices, under the circumstances set forth, were to 
the injury and prejudice of the public, and constituted unfair and deceptive 
acts and practices in commerce, 


As respects the charge in the complaint that the practice of offering, selling, and 
distributing necklaces or other articles of jewelry composed of imitation 
pearls manufactured in the United States from imported base beads, without 
any label or marking to indicate to purchasers the foreign origin of such 
base beads, constituted an unfair and deceptive act and practice: the Com- 
mission was of the opinion and found, for the reasons stated in its opinion 
accompanying its findings and desist order in L. Heller & Son, Inc., et al., 
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docket 5358, hereinbefore reported at page 34 et seq., that such charge was 
inadequately sustained. 


Before Mr. John W. Addison, trial examiner. 
Mr. B. G. Wilson and Mr. Joseph Callaway for the Commission. 
Davies, Richberg, Beebe, Busick & Richardson, of Washington, 
D. C., for respondent. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal _ 
Trade Commission having reason to believe that D. Lisner & Co., a 
corporation, hereinafter referred to as respondent, has violated the 
provisions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest hereby 
issues its complaint stating its charges in that respect as follows: 

ParacraPH 1. Respondent D. Lisner & Co., a corporation organized 
and existing under and by virtue of the laws of the State of New 
York with its office and principal place of business located at 303. 
Fifth Avenue, city of New York, State of New York. 

Par. 2. Respondent D. Lisner & Co., now and for several years 
last past has been engaged in the wholesale distribution and sale of 
domestic and imported merchandise of various kinds, including imi- 
tation pearls and base beads for the manufacture of imitation pearls 
made into necklaces and other articles of jewelry in commerce among 
and between the various States of the United States and in the District 
of Columbia. 

The respondent causes and has caused its said merchandise, when 
sold, to be shipped from its said place of business located in the State 
of New York to purchasers thereof located in various other States 
of the United States and in the District of Columbia. 

The said respondent maintains and at all times mentioned herein 
has maintained a course of trade in its said merchandise in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of its business, respondent D- 
Lisner & Co., in connection with the sale and distribution of its said 
products, imports from Japan, Spain, and other foreign countries, 
large quantities of imitation pearl necklaces and base beads for the 
manufacture of imitation pearls. Respondent causes its base beads 
of foreign origin to be finished by dipping or spraying said products 
in a solution, thereby completing the said base beads into imitation 
pearls. After said processing as aforesaid, respondent sells and dis- 
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tributes its imitation pearls made into necklaces in commerce together 
with other articles of jewelry. 

Par. 4. At the time of the importation into the United States of 
the above-enumerated products, and at the time the said respondent 
receives said products of foreign origin, such products have been and 
are all labeled or marked with the word “Japan”, or the words “Made 
in Japan”, or the word “Spain”, or the words “Made in Spain”, or 
marked with other word or words indicating the country of origin. 

After said products are received in the United States, the respondent 
causes the words or marks indicating their foreign origin to be re- 
moved therefrom and thereafter sells and distributes the said products 
made into necklaces and other articles of jewelry in commerce as 
above set forth, without any words or marks thereon indicating their 
foreign origin, and causes said products to be offered for sale and sold 
to members of the purchasing and consuming public in that condition, © 
without informing the purchaser thereof that the said products are 
of foreign origin. 

Par. 5. There is a well-established practice among merchandisers 
generally to make or label products of foreign origin and their con- 
tainers with the name of the country of their origin in legible English 
words in a conspicuous place. By reason thereof, a substantial por- 
tion of the buying and consuming public has come to rely and now re- 
lies upon such labeling or marking and is influenced thereby to distin- 
guish and discriminate between competing products of foreign and 
domestic origin, including imitation pearl necklaces. When products 
composed in whole or in substantial part of imported materials, are 
offered for sale and sold in the channels of trade in commerce in the 
various States of the United States and in the District of Columbia, 
they are purchased and accepted as and for and taken to be products 
wholly of domestic manufacture and origin, unless the same are 
labeled, marked, or imprinted in a manner which informs the purchaser 
that said products or substantial parts thereof are of foreign origin. 

Par. 6. There is now and for several years last past has been among 
members of the buying and consuming public, including purchasers 
and users of imitation pearl necklaces, a substantial preference for 
products which are wholly of domestic manufacture or origin, as 
distinguished from products of foreign manufacture or origin, or from 
products made in substantial part of materials or parts of foreign 
origin. During recent years, and especially at the present time, there 
is a decided and overwhelming preference among American consumers 
for products of American manufacture and origin as distinguished 
from products wholly or partly of Japanese manufacture and origin. 


70 FEDERAL TRADE COMMISSION DECISIONS 
Findings 47 BP. Tie. 


Par. 7. The practice of the respondent, as aforesaid, of offering 
for sale, selling, and distributing its imitation pearl necklaces and 
other articles of jewelry of Japanes, Spanish, or other foreign origin 
without any labeling or marking to indicate to purchasers the Japa- 
nese, Spanish, or other foreign origin of such imitation pearl, neck- 
laces, has had and now has the capacity and tendency to, and does, 
mislead and deceive purchasers and prospective purchasers into the 
false and erroneous belief that said imitation pearl necklaces and 
other articles of jewelry, and all the parts thereof, are wholly of 
domestic manufacture and origin, and into the purchase thereof in 
reliance upon such erroneous belief. Furthermore, respondent’s said 
practice places in the hands of retailers of respondent’s imitation 
pearl necklaces and other articles of jewelry a means and instrumen- 
tality to mislead and deceive members of the buying and consuming 
public into the false and erroneous. belief that said imitation pearl 
necklaces and all the parts thereof are wholly of domestic origin, and 
thus into the purchase thereof in reliance upon such erroneous belief. 

Par. 8. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act the 
Federal Trade Commission, on June 30, 1945, issued and subsequently 
served its complaint in this proceeding upon the respondent, D. Lisner 
& Co., a corporation, charging it with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
act. After the issuance of said complaint and the filing of respondent’s 
answer thereto, a stipulation, dated March 8, 1946, was entered into 
by and between Richard P. Whiteley, Assistant Chief Counsel for the 
Commission, and counsel for the respondent, which provided, among 
other things, that subject to the approval of the Commission the entire 
transcript of all hearings in the matter of Z. Heller & Son, Inc., et al., 
docket No. 5358, shall be made a part of the record in this proceeding 
to the same extent as if the testimony taken in the Heller case were 
initially taken in this proceeding. Another stipulation, dated Octo- 
ber 6, 1947, entered into by and between Daniel J. Murphy, Assistant 
Chief ‘Trial Counsel for the Commission, and counsel for the respond- 
ent, provided, among other things, that subject to the approval of the 
Federal Trade Commission the statement of facts contained therein 
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may be made a part of the record herein and considered together with 
the transcript of all hearings held in the aforesaid Heller case, the 
complaint herein, and the answer thereto. A further stipulation be- 
tween counsel, dated June 14, 1949, provided that subject to the 
approval of the Commission the briefs and oral argument of counsel 
in the aforesaid Heller case may be considered as briefs and oral argu- 
ment in this proceeding.? 

Thereafter this proceeding regularly came on for final hearing be- 
fore the Commission upon the complaint, answer thereto, stipulations 
between counsel (said stipulations having been approved by the Com- 
mission ), testimony and other evidence taken in the matter of Z. Heller 
& Son, Inc., et al., docket No. 5858, recommended decision of the trial 
examiner and exceptions thereto, and the briefs and oral argument of 
counsel in said Heller case; and the Commission, having duly consid- 
ered the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, D. Lisner & Co., is a corporation organ- 
ized and existing under and by virtue of the laws of the State of New 
York, with its office and principal place of business located at 303 Fifth 
Avenue, New York, N. Y. 

Par. 2. Respondent, for several years last past, has been engaged in 
the wholesale distribution and sale of domestic and imported mer- 
chandise of various kinds, including imitation pearl necklaces and 
other articles of jewelry, in commerce among and between the various 
States of the United States and in the District of Columbia. The re- 
spondent causes its said merchandise, when sold, to be shipped from 
its place of business in New York to the purchasers thereof located in 
various other States of the United States and‘in the District of Colum- 
bia. The respondent has maintained a course of trade in said products 
in commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, respon- 
dent, prior to December 7, 1941, imported large quantities of imitation 
pearls from Japan. Such imported imitation pearls were received in 
the United States either on strings, graduated or ungraduated as to 
size, or in bulk. When imported and when received by the respondent 
said imitation pearls were all marked with tags or labels, either on the 


1 See, for findings and order in said case, ante, at p. 84. 
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strings or on the containers, so as to disclose the name of the country 
in which they originated. After being received in the United States 
a minor portion of such imported imitation pearls were processed by 
the application of additional coats of pearling solution. Respondent 
ordinarily, however, did nothing more than grade and sort such pearls 
and, using only incidental domestic materials, string them into grad- 
uated or ungraduated necklaces, to which clasps of domestic manufac- 
ture were attached, or used them in other articles of jewelry. The 
necklaces of such imported imitation pearls, and other articles of jewel- 
ry composed in substantial part of said imported imitation pearls, are, 
therefore, substantially of foreign origin. Imitation pearls produced 
in the United States are not generally distinguishable in quality or 
appearance from imported imitation pearls, and both are used for the 
same purposes in the production of jewelry. 

Par. 4. During the handling and processing of imported imitation 
pearls as described in paragraph 3, respondent causes to be removed all 
tags, labels, or other means of identification which indicate the foreign 
origin of such imitation pearls. Respondent then offers for sale, sells, 
and distributes necklaces of imported imitation pearls, and other 
articles of jewelry composed in substantial part of imported imitation 
pearls, without disclosing by any mark or label, or otherwise, that such 
imitation pearls are of foreign origin. 

Par.5. A substantial portion of the purchasing public has a general 
preference for products produced in the United States by American 
labor and containing domestic materials, where other considerations 
such as style, quality, et cetera, are equal, and has a prejudice against 
some imported products, particularly those originating in Japan or 
Spain. A substantial portion of the purchasing public also under- 
stands and believes that imitation pearl necklaces, and other articles 
of jewelry composed in substantial part of imitation pearls, offered 
for sale and sold in the United States are products of domestic manu- 
facture in the absence of a tag, mark, or other identification thereon by 
which foreign origin is indicated. 

Par. 6. The complaint herein also charges that the practice of offer- 
ing for sale, selling, and distributing necklaces and other articles of 
jewelry composed of imitation pearls manufactured in the United 
States from imported base beads without any label or marking to indi- 
cate to purchasers the foreign origin of the base beads constitutes 
unfair and deceptive acts and practices. For the reasons stated in its 
opinion accompanying its findings as to the facts and order to cease 
and desist in the matter of L. Heller & Son, Inc., et al., docket No. 
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5358,* the Commission is of the opinion, and finds, that such charge has 
not been adequately sustained. 

Par. 7. Respondent’s aforesaid acts and practices of offering for 
sale, selling, and distributing jewelry products composed in whole or 
in substantial part of imported imitation pearls without any labeling 
or other mark to indicate the toreign source or origin of such imitation 
pearls have had, and now have, the capacty and tendency to mislead 
and deceive purchasers and prospective purchasers into the false and 


erroneous belief that such jewelry products are wholly of domestic 


manufacture and origin and ito the purchase thereof in reliance upon 
such erroneous belief. Respondent’s said acts and practices also place 
in the hands of retailers of such jewelry products a means and instru- 
mentality by which members of the consuming and purchasing public 
may be misled and deceived into the false and erroneous belief that 
such jewelry products are wholly of domestic origin, and thus into the 
purchase thereof in reliance upon such erroneous belief. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the injury and prejudice of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commissivn Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of the respondent, 
stipulations between counsel, testimony and other evidence introduced 
before a trial examiner of the Commission in the matter of Z. Heller & 
Son, Inc., et al., docket No. £358, recommended decision of the trial 
examiner and exceptions thereto, and briefs and oral argument of 
counsel in said Heller case; and the Commission having made its 
findings as to the facts and its conclusion that the respondent has 
violated the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent, D. Lisner & Co., a corporation, 
and its officers, agents, representatives, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, or distribution in commerce, as “commerce” is defined 
in the Federal Trade Commissicn Act, of necklaces of imported imita- 
tion pearls, or other articles of jewelry composed in substantial part 
of imported imitation pearls, do forthwith cease and desist from: 


1 See ante, p. 43. 
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Offering for sale or selling said products without affirmatively and: 
clearly disclosing thereon, or in immediate connection therewith, the: 
country of origin of such imported imitation pearls. 

It is further ordered, That the respondent shall, within 60 days. 
after service upon it of this order, file with the Commission a report,. 
in writing, setting forth in detail the manner and form in which it. 
has complied with this order. 
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IN THE MATTER OF 


COLONIAL BEAD CO., INC. ET AL. 


‘COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26,1914 


Docket 5871. Complaint, Aug. 22, 1945—Decision, Aug. 25, 1950 


A substantial portion of the purchasing public has a general preference for 
products produced in the United States by American labor and contain- 
ing domestic materials, where other considerations such as style, quality, 
etc., are equal, and has a prejudice against some imported products, par- 
ticularly those originating in Japan and Spain, and also understands and 
believes that imitation pearl necklaces and other jewelry, composed in sub- 
stantial part of imitation pearls and offered and scld in the United States, 
are products of domestic manufacture, in the absence of some identification 
indicating foreign origin. 


Where a corporation and its president and secretary, who directed and con- 
trolled its acts, policies and business affairs, engaged in the interstate sale 
and distribution at wholesale of domestic and imported merchandise, in- 
cluding necklaces and other jewelry composed of imitation pearls, which, 
imported in large quantities by them from Japau, prior to December 7, 
1941, were, when received by them, on strings, or in bulk, so marked with 
tags or labels, either on the strings or on the containers, as to disclose the 
name of the country of origin; and were ordinarily thereafter, with only 
incidental use of domestic materials, graded, serted, and strung into 
graduated or ungraduated necklaces, to which clasps of domestic manu- 
facturers were attached, or used in other articles of jewelry ; 

Without disclosing by any mark, label, or otherwise the foreign origin of 
said imported imitation pearls, which are not generally distinguishable 
from the domestic product, and from which, during the handling and 
processing as above set out, they caused to be removed all tags, labels, or 
other means of identification indicative of said origin, offered, sold, and 
distributed said jewelry products which, composed in whole or in sub- 
stantial part of said imported imitation pearls, were substantially of 
foreign origin ; 

With capacity and tendency to mislead and deceive purchasers into the er- 
roneous belief that said products were wholly of domestic manufacture and 
origin, and into the purchase thereof in reliance upon such belief; and 
with the result of placing in the hands of retailers a means by which 
members of the public might be misled and deceived into such false belief, 
and thereby into their purchase: 

Held, That said acts and practices, under the circumstances set forth, were to 

‘the injury and prejudice of the public, and constituted unfair and de- 
ceptive acts and practices in commerce, 


As respects the charge in the complaint that the practice of offering, selling, 
and distributing necklaces or other articles of jewelry composed of imitation 
pearls manufactured in the United States from imported base beads, with- 
out any label or marking to indicate to purchasers the foreign origin of 
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such base beads, constituted an unfair and deceptive act and practice: 
the Commission was of the opinion and found, for the reasons stated in 
its opinion accompanying its findings and desist order in L. Heller & 
Son, Inc., et al., docket 5358, hereinbefore reported at page 34 et seq., that 
such charge was inadequately sustained. 


Before Mr. John W. Addison, trial examiner. 
Mr. B. G. Wilson and Mr. Joseph Callaway for the Commission. 
Davies, Richberg, Beebe, Busick & Richardson, of Washington, 
D. C., for respondents. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Colonial Bead Co., 
Inc., a corporation, and Abraham Abramovitz ‘and Abraham Golden- 
berg, individually and as officers of said corporation, hereinafter re- 
ferred to as respondents, have violated the provisions of said act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

ParacrapPH 1. Respondent Colonial Bead Co., Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York with its office and principal place of 
business located at 1 East Thirty-third Street, city of New York, 
State of New York. 

Individual respondents Abraham Abramovitz and Abraham Gold- 
enberg are president and secretary, respectively, of respondent cor- 
poration. Acting in their said official capacities, said individual 
respondents formulate and control, and have formulated, directed, and 
controlled, the respective acts, policies, and business affairs of said 
corporation. 

Par. 2. The respondents are now, and for several years last past 
have been, engaged in the wholesale distribution and sale of domestic 
and imported merchandise of various kinds, including imitation pearls 
and alabaster base beads for the manufacture of imitation pearls made 
into necklaces and other articles of jewelry in commerce among and 
between the various States of the United States and in the District of 
Columbia. 

Respondents cause their said products, when sold, to be transported 
from their said place of business in the State of New York to pur- 
chasers thereof located in various other States of the United States 
and in the District of Columbia. 
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Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in their said product in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of their business the respondents, 
in connection with the sale and distribution of their said products, im- 
port from Japan, Spain, and other foreign countries, large quantities 
of imitation pearl necklaces and alabaster bead bases for the manufac- 
ture of imitation pearls. Respondents cause their bead bases of for-:_ 
eign origin to be finished by dipping or spraying said bead bases in a 
solution, thereby completing the said products into imitation pearls. 
While said products are being sprayed or dipped, the tags of foreign 
origin are removed. After said processing, as aforesaid, respondents 
sell and distribute their imitation pearls made into necklaces, in com- 
merce, together with other articles of jewelry. 

Par. 4. At the time of the importation: into the United States of 
the above-enumerated products, and at the time the said respondents 
receive said products of foreign origin, such products have been and 
are all labeled or marked with the word “Japan” or the words “Made 
in Japan,” or the word “Spain” or the words “Made in Spain,” or 
marked with other word or words indicating the country of origin. 

After said products are received in the United States, the re- 
spondents cause the words or marks indicating their foreign origin 
to be removed therefrom and thereafter sell and distribute the said 
products made into necklaces and other articles of jewelry, in com- 
merce, as above set forth, without any words or marks thereon in- 
dicating their foreign origin, and cause said products to be offered for 
sale and sold to members of the purchasing and consuming public in 
that condition, without informing the purchaser thereof that the said 
products are of foreign origin. 

_Par. 5. There is a well-established practice among merchandisers 
generally to mark or label products of foreign origin and their con- 
tainers with the name of the country of their origin in legible English 
words in a conspicuous place. By reason thereof, a substantial por- 
tion of the buying and consuming public has come to rely and now 
relies upon such labeling or marking and is influenced thereby to 
distinguish and discriminate between competing products of foreign 
and domestic origin, including imitation pearl necklaces. When 
products composed in whole or in substantial part of imported mate- 
rials are offered for sale and sold in the channels of trade in commerce 
in the various States of the United States and in the District of Colum- 
bia, they are purchased and accepted as and for, and taken to be 
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products wholly of domestic manufacture and origin, unless the same 
are labeled, marked or imprinted in a manner which informs the pur- 
chaser that said products or substantial parts thereof are of foreign 
origin. 

Par. 6. There is now, and for several years last past has been 
among members of the buying and consuming public, including pur- 
chasers and users of imitation pear] necklaces, a substantial preference 
for products which are wholly of domestic manufacture or origin, as 
distinguished from products of foreign manufacture or origin, or 
from products made in substantial part of materials or parts of for- 
eign origin. During recent years, and especially at the present time, 
there is a decided and overwhelming preference among American con- 
sumers for products of American manufacture and origin as distin- 
guished from products wholly or partly of Japanese manufacture and 
origin. 

Par. 7. The practice of the respondents, as aforesaid, of offering for 
sale, selling, and distributing their imitation pear] necklaces and other 
articles of jewelry of Japanese, Spanish, or other foreign origin with- 
out any labeling or marking to indicate to purchasers the Japanese, 
Spanish, or other foreign origin of such imitation pearl necklaces, has 
had and now has the capacity and tendency to, and does, mislead and 
deceive purchasers and prospective purchasers into the false and er- 
roneous belief that said imitation pearl necklaces and other articles 
of jewelry, and all the parts thereof, are wholly of domestic manu- 
facture and origin, and into the purchase thereof in reliance upon such 
erroneous belief. Furthermore, respondents’ said practice places in 
the hands of retailers of respondents’ imitation pearl necklaces and 
other articles of jewelry a means and instrumentality to mislead and 
deceive members of the buying and consuming public into the false and 
erroneous belief that said imitation pearl necklaces and all the parts 
thereof are wholly of domestic origin, and thus into the purchase 
thereof in reliance upon such erroneous belief. 

Par. 8. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the publie and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FInprin¢s As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission, on August 22, 1945, issued and subse- 
quently served its complaint in this proceeding upon the respondents, 
Colonial Bead Co., Inc., a corporation, and Abraham Abron (desig- 
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nated as Abraham Abramovitz in the complaint) and Abraham 
Goldenberg, individuals, charging them with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
respondents’ answer thereto, a stipulation, dated March 8, 1946, was 
entered into by and between Richard P. Whiteley, Assistant Chief 
Counsel for the Commission, and counsel for the respondents, which 
provided, among other things, that subject to the approval of the 
Commission the entire transcript of all hearings in the matter of 
L. Heller & Son, Inc., et al., Docket No. 5358, shall be made a part of 
the record in this proceeding to the same extent as if the testimony 
taken in the Heller case were initially taken in this proceeding. An- 
other stipulation, dated October 6, 1947, entered into by and. between 
Daniel J. Murphy, Assistant Chief Trial Counsel for the Commission, 
and counsel for the respondents, provided, among other things, that 
subject to the approval of the Federal Trade Commission the state- 
ment of facts contained therein may be made a part of the record 
herein and considered together with the transcript of all hearings held 
in the aforesaid Heller case, the complaint herein, and the answer 
thereto. A further stipulation between counsel, dated June 2, 1949, 
provided that subject to the approval of the Commission the briefs and 
oral argument of counsel in the aforesaid Heller case may be con- 
sidered as briefs and oral argument of this proceeding.t 

Thereafter this proceeding regularly came on for final hearing 
before the Commission upon the complaint, answer thereto, stipula- 
tions between counsel (said stipulations having been approved by the 
Commission), testimony and other evidence taken in the matter of 
L. Heller & Son, Inc., et al., docket No. 5358, recommended decision of 
the trial examiner and exceptions thereto, and briefs and oral argu- 
ment of counsel in said Heller case; and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Colonial Bead Co., Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York, with its office and principal place 


of business located at 1 East Thirty-third Street, New York, N. Y. 


1 See, for findings and order in said case, ante, at p. 34. 
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Individual respondents Abraham Abron and Abraham Golden- 
berg are president and secretary, respectively, of respondent corpora- 
tion. Acting in their said official capacities, said individual respond- 
ents formulate and control, and have formulated, directed, and con- 
trolled, the acts, policies, and business affairs of said corporation. 

Par. 2. The respondents are now, and for several years last past 
have been, engaged in the wholesale distribution and sale of domestic 
and imported merchandise of various kinds, including imitation pearl 
necklaces and other articles of jewelry, in commerce among and be- 
tween the various States of the United States and in the District of 
Columbia. 

The respondents cause, and have caused, their said merchandise, 
when sold, to be transported from their said place of business in the 
State of New York to purchasers thereof located in various other 
States of the United States and in the District of Columbia. 

The respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in their said merchandise in commerce 
among and between the various States of the United States and in 
the District of Columbia. . 

Par. 3. In the course and conduct of their aforesaid business 
respondents, prior to December 7, 1941, imported large quantities of 
imitation pearls from Japan. Such imported imitation pearls were 
received in the United States either on strings, graduated or ungrad- 
uated as to size, or in bulk. When imported and when received by 
the respondents said imitation pearls were all marked with tags or 
labels, either on the strings or on the containers, so as to disclose the 
name of the country in which they originated. After being received 
in the United States a minor portion of such imported imitation 
pearls were processed by the application of additional coats of pearl- 
ing solution. Respondents ordinarily, however, did nothing more 
than grade and sort such pearls and, using only incidental domestic 
materials, string them into graduated or ungraduated necklaces to — 
which clasps of domestic manufacture were attached, or used them 
in other articles of jewelry. The necklaces of such imported imita- 
tion pearls, and other articles of jewelry composed in substantial part 
of said imported imitation pearls, are, therefore, substantially of 
foreign origin. Imitation pearls produced in the United States are 
not generally distinguishable in quality or appearance from imported 
imitation pearls, and both are used for the same purposes in the pro- 
duction of jewelry. 

Par. 4. During the handling and processing of imported imita- 
tion pearls as described in paragraph 8, respondents cause to be re- 
moved all tags, labels, or other means of identification which indicate 
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the ae origin of such imitation pearls. Respondents then offer 
for sale, sell, and distribute necklaces of imported imitation pearls, 
and other articles of jewelry composed in substantial part of imported 
imitation pearls, without disclosing by any mark or label, or other- 
wise, that such imitation pearls are of foreign origin. 

Par. 5. A substantial portion of the purchasing public has a general 
preference for products produced in the United States by American 
labor and containing domestic materials, where other considerations 
such as style, quality, et cetera, are equal, and has a prejudice against 
some imported products, particularly those originating in Japan or 
Spain. A substantial portion of the purchasing public also under- 
stands and believes that imitation pearl necklaces and other articles. 
of jewelry composed in substantial part of imitation pearls offered 
for sale and sold in the United States are products of domestic manu- 
facture in the absence of a tag, mark, or other identification thereon 
by which foreign origin is indicated. 

Par. 6. The complaint herein also alleges that the respondents’ 
practice of offering for sale, selling, and distributing necklaces or other 
articles of jewelry composed of imitation pearls made from imported 
base beads without any label or marking to indicate to purchasers 
the foreign origin of the base beads constitutes unfair and deceptive 
acts and practices. For the reasons stated in its opinion accompany- 
ing its findings as to the facts and order to cease and desist in the 
matter of Z. Heller & Son, Inc., et al., docket No. 5358,1 the Commis- 
sion is of the opinion, and finds, that such charge has not been ade- 
quately sustained. 

Par. 7. Respondents’ aforesaid acts and practices of offering for 
sale, selling, and distributing jewelry products composed in whole 
or in substantial part of imported imitation pearls without any label- 
ing or other mark to indicate the foreign source or origin of such 
imitation pearls have had, and now have, the capacity and tendency 
to mislead and deceive purchasers and prospective purchasers into the 
false and erroneous belief that such jewelry products are wholly of 
domestic manufacture and origin and into the purchase thereof in 
reliance upon such erroneous belief. Respondents’ said acts and prac- 
tices also place in the hands of retailers of such jewelry products a 
means and instrumentality by which members of the consuming and 
purchasing public may be misled and deceived into the false and er- 
roneous belief that such jewelry products are wholly of domestic 
origin, and thus into the purchase thereof in reliance upon such 


erroneous belief. 


1See ante, p. 43. 
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The acts and practices of respondents as herein found are all to the. 
injury and prejudice of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of the respondents, 
stipulations between counsel, testimony and other evidence introduced 
before a trial examiner of the Commission in the matter of Z. Heller 
& Son, Inc., et al., docket No. 5358, recommended decision of the trial 
examiner and exceptions thereto, and briefs and oral argument of 
counsel in said Heller case; and the Commission having made its find- 
ings as to the facts and its conclusion that the respondents have vio- 
lated the provisions of the Federal Trade Commission Act: 

It is ordered, That the corporate respondent, Colonial Bead Co., 
Inc., and its officers, agents, representatives, and employees, and the 
individual respondents, Abraham Abron and Abraham Goldenberg, 
and their agents, representatives, and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale, or distribution in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, of necklaces of imported imitation 
pearls, or other articles of jewelry composed in substantial part of 
imported imitation pearls, do forthwith cease and desist from: 

Offering for sale or selling said products without affirmatively and 
clearly disclosing thereon, or in immediate connection therewith, the 
country of origin of such imported imitation pearls. 

It is further ordered, 'That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5374. Complaint, Aug. 30, 1945—Decision, Aug. 25, 1950 


A substantial portion of the purchasing public has a general preference for 
products produced in the United States by American labor and containing 
domestic materials, where other considerations, such as style, quality, ete., 
are equal, and has a prejudice against some imported products, particularly 
those originating in Japan, and also understands and believes that imitation 
pearl necklaces and other jewelry, composed in substantial part of imitation 
pearls and offered and sold in the United States, are products of domestic 
manufacture, in the absence of some identification indicating foreign origin. 


Where two partners engaged in the interstate sale and distribution at wholesale 
of domestic and imported merchandise, including necklaces and other 
jewelry composed of imitation pearls, which, imported in large quantities 
by them from Japan, prior to December 1941, and thereafter also purchased 
from importers and others in the United States, were, when received by 
them on strings, or in bulk, so marked with tags or labels, either on the 
strings or on the containers, as to disclose the name of the country of origin ;, 
and were ordinarily thereafter, with only incidental use of domestic mate- 
rials, graded, sorted, and strung into graduated or ungraduated necklaces, 
to which clasps of domestic manufacture were attached, or used in other 
articles of jewelry. 

(a) Without disclosing the foreign origin of said imported imitation pearls, 
which are not generally distinguishable from the domestic product, and 
from which, during the handling and processing as above set out, they 
caused to be remoyed all tags, labels, or other means of identification 
indicative of said origin, offered, sold, and distributed said jewelry products 
which, composed in whole or in substantial part of said imported imitation 
pearls, were substantially of foreign origin ; 

With capacity and tendency to mislead and deceive purchasers into the erroneous 
belief that said products were wholly of domestic manufacture and origin, 
and into the purchase thereof in reliance upon such belief; and with the 
result of placing in the hands of retailers a means by which members of 
the public might be misled and deceived into such false belief, and thereby 
into their purchase: 

Represented and implied through the use of words “American Made’, with 

which some of their necklaces of imported imitation pearls were marked 

and labeled when offered and sold as aforesaid, that such products were 
composed entirely of domestic materials, when in fact they were composed 
in substantial part of imported imitation pearls; and 

Represented, through use of the words “La Royal Pearl Indestructible,” 

with which some of their said necklaces were marked or labeled when 

offered and sold, without any tag or label informing purchasers that they 
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were made of imitation pearls, that said products were genuine pearls; 
when in fact they were only imitation pearls made from alabaster or glass 
beads treated with coatings of a preparation to simulate genuine pearls; 

With tendency and capacity to mislead and deceive purchasers into the false 
belief that their said necklaces of imported imitation pearls were composed 
entirely of domestic materials, and that the imitation pearls were genuine 
pearls, and into the purchase thereof in reliance upon such erroneous 
belief : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the injury and prejudice of the public, and constituted unfair and de- 
ceptive acts and practices in commerce. 


As respects the charge in the complaint that the practice of offering selling, 
and distributing necklaces or other articles of jewelry composed of imita- 
tion pearls manufactured in the United States from imported base beads, 
without any label or marking to indicate to purchasers the foreign origin 
of such base beads, constituted an unfair and deceptive act and practice: 
the Commission was of the opinion and found, for the reasons stated in its 
opinion accompanying its findings and desist order in LZ. Heller & Son, 
Inc., et al., docket 5358, hereinbefore reported at page 34 et seq., that such 
charge was inadequately sustained. 


Before U7. John W. Addison, trial examiner. 

Mr. B. G. Wilson and Mr. Joseph Callaway for the Commission. 

Davies, Richberg, Beebe, Busick & Richardson, of Washington, 
D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Louis Detkin and 
Lillian Detkin, individually and as co-partners, trading as Royal Bead 
Novelty Co., hereinafter referred to as respondents, have violated the 
provisions of said act and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacrarH 1, Respondents Louis Detkin and Lillian Detkin, are 
individuals and co-partners, trading as Royal Bead Novelty Co., with 
their office and principal place of business located at 34-36 West 
Thirty-second Street, New York, N. Y. 

Par 2. Respondents are now, and for several years last past have 
been, engaged in the wholesale distribution and sale of domestic and 
imported merchandise of various kinds, including imitation pearl 
necklaces and alabaster bead bases for the manufacture of imitation 
pearl necklaces and other articles of jewelry in commerce among and 
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between the various States of the United States and in the District 
of Columbia. 

Respondents cause and have caused their said merchandise when 
sold to be shipped from their said place of business located in the 
State of New York to purchasers thereof located in various other 
States of the United States and in the District of Columbia. 

The said respondents maintain, and at all times mentioned herein 
have maintained, a course of trade in their said merchandise in com- 
merce, among and between the various States of the United States 
and in the District of Columbia. 

Par. 3. In connection with the sale and distribution of their said 
products, respondents have imported from Japan, Spain, and other 
foreign countries large quantities of imitation pearl necklaces and 
alabaster bead bases for the manufacture of imitation pearl necklaces. 
During the last several years respondents have also purchased large 
quantities of imitation pearl necklaces of foreign origin from import- 
ers and others engaged in the sale and distribution of said products 
in the United States. Respondents ship their alabaster bead bases 
from their place of business aforesaid to manufacturers who thereupon 
dip or spray said alabaster bead bases in a solution, which process 
completes their manufacture into imitation pearls. The finished imi- 
tation pearls are then returned to the respondents, who thereafter 
sell and distribute said imitation pearls made into necklaces in 
commerce, together with other merchandise. 

Par. 4. Respondents’ imitation pearl necklaces when offered for 
sale and sold in commerce, as aforesaid, are all marked or labeled with — 
the words and letters “American Made.” Respondents thereby repre- 
sent and imply, and the purchasing public is led to believe that said 
products so marked or labeled are composed entirely of domestic ma- 


‘terials. In truth and in fact said products are made in whole or in 


part from imported materials as aforesaid. As a result thereof many 
members of the public have purchased respondents’ said products in 
commerce as aforesaid. 

Par. 5. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of their said products, 
respondents have marked or labeled their products with the words or 
letters “La Royal Pearls Indestructible” and thereby represent to 
purchasers and prospective purchasers that their products so desig- 
nated are genuine pearls and indestructible, when in truth and in fact 
said products are not genuine pearls, but are nothing more than glass 
beads treated with several coatings of a preparation or solution to 
simulate genuine pearls. Said products are not indestructible. 
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Par. 6. At the time of the importation into the United States of 
the above-enumerated products, and at the time the said respondents 
receive said products of foreign origin, such products have been and 
are all labeled or marked with the word “Japan” or the words “Made 
in Japan,” or the word “Spain” or the words “Made in Spain,” or 
marked with other word or words indicating the country of origin. 

After said products are received in the United States, the respond- 
ents cause the words or marks indicating their foreign origin to be 
removed therefrom, and thereafter sell and distribute the said products 
in commerce as above set forth without any words or marks thereon 
indicating their foreign origin and cause the said products to be offered 
for sale and sold to members of the purchasing and consuming public 
in that condition without informing the purchasers thereof that the 
said products are of foreign origin. 

Par. 7. There is a well-established practice among merchandisers 
generally to mark or label products of foreign origin and their con- 
tainers with the name of the country of their origin in legible English 
words in a conspicuous place. By reason thereof, a substantial por- 
tion of the buying and consuming public has come to rely and now 
relies upon such labeling or marking and is influenced thereby to dis- 
tinguish and discriminate between competing products of foreign and 
domestic origin, including imitation pearls. When products com- 
posed in whole or in substantial part of imported materials are offered 
for sale and sold in the channels of trade in commerce in the various 
States of the United States and in the District of Columbia, they are 
purchased and accepted as and for and taken to be, products wholly of 
domestic manufacture and origin unless the same are labeled, marked 
or imprinted in a manner which informs the purchaser that said prod- 
ucts or substantial parts thereof are of foreign origin. 

Par. 8. There is now, and for several years last past has been, 
among members of the buying and consuming public, including pur- 
chasers and users of imitation pearls, a substantial preference for 
products which are wholly of domestic manufacture or origin, as dis- 
tinguished from products of foreign manufacture or origin, or from 
products made in substantial parts of materials or parts of foreign 
origin. During recent years, and especially at the present time, there 
is a decided and overwhelming preference among American consumers 
for products of American manufacture and origin, as distinguished 
from products wholly or partly of Japanese manufacture and origin. 

Par. 9. The practice of the respondents as aforesaid of offering for 
sale, selling, and distributing their imitation pearl necklaces of J ap- 
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anese, Spanish, or other foreign origin, without any labeling or mark- 
ing to indicate to purchasers the Japanese, Spanish, or other foreign 
origin of such imitation pearl necklaces and the use of the trade 
name “La Royal Pearls Indestructible”, has had and now has the ca- 
pacity and tendency to, and does mislead and deceive purchasers and 
prospective purchasers into the false and erroneous belief that said 
imitation pearl necklaces and all the parts thereof are wholly of 
domestic manufacture and origin and that such imitation pearls are 
genuine natural pearls and indestructible, and into the purchase 
thereof in reliance upon such erroneous belief. Furthermore, re- 
spondents’ said practice places in the hands of retailers of respondents’ 
imitation pearl necklaces a means and instrumentality to mislead and 
deceive members of the buying and consuming public into the false 
and erroneous belief that said imitation pearl necklaces and all the 
parts thereof are wholly of domestic origin and thus into the purchase 
thereof in reliance upon such erroneous belief. 

Par. 10. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINprinGs 4s To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 30, 1945, issued and subse- 
quently served upon the respondents named in the caption hereof its 
complaint in this proceeding, charging said respondents with the 
use of unfair and deceptive acts and practices in commerce in Vio- 
lation of the provisions of that act. The respondents’ answer to said 
complaint was filed on October 10, 1945. On March 8, 1946, October 


6, 1947, and June 24, 1949, respectively, certain stipulations were en- 


tered into by and between counsel, and in said stipulations it was 
provided, among other things, that, subject to the approval of the 
Commission, (1) the entire transcript of all hearings in the matter of 
L. Heller & Son, Inc., et al., docket No. 5358, should be made a part 
of the record in this proceeding to the same extent as if the testimony 
taken in said Heller case were initially taken in this proceeding, 
(2) that the statement of facts contained in said stipulations, together 
with the transcript of all hearings in said Heller case, may be made 
a part of the record in this proceeding and considered together with 
the complaint and answer thereto, and (3) that the briefs and oral 
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arguments of counsel in the aforesaid Heller case should be consid- 
ered as the briefs and arguments in this proceeding.’ 

Thereafter, the proceeding regularly came on for final hearing 
before the Commission upon the complaint of the Commission, the re- 
spondents’ answer thereto, the stipulations between counsel (said 
stipulations having been approved by the Commission), the testimony 
and other evidence taken in the matter of Z. Heller & Son, Inc., et. al., 
docket No. 5358, the recommended decision of the trial examiner and 
exceptions thereto (which exceptions have been separately disposed 
of), and the briefs and oral arguments of counsel in the aforesaid 
Heller case; and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondents Louis Detkin and Lillian Detkin are 
copartners trading as Royal Bead Novelty Co., with their office and 
principal place of business located at 34-36 West Thirty-second Street, 
in the city of New York, State of New York. 

Par. 2. Respondents are now, and for several years last past they 
have been, engaged in the wholesale distribution and sale of domestic 
and imported merchandise of various kinds, including imitation pearl 
necklaces and other articles of jewelry, in commerce among and be- 
tween the various States of the United States and in the District of 
Columbia. 

Respondents cause and have caused their said merchandise, when 
sold, to be shipped from their place of business in the State of New 
York to purchasers thereof located in various other States of the 
United States and in the District of Columbia. Respondents maintain, 
and at all times mentioned herein they have maintained, a regular 
course of trade in their merchandise in commerce among and between 
the various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business re- 
spondents, prior to December 1941, imported large quantities of imita- 
tion pearls from Japan. Since December 1941 respondents have also 
purchased imitation pearls from importers and others engaged in the 
sale and distribution of said products in the United States. Such 
imported imitation pearls were received in the United States either 
on strings, graduated or ungraduated as to size, or in bulk. When 


1See,; for findings and order in sald case, ante, at p. 34. 
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imported and when received by respondents said imitation pearls are 
marked with tags or labels either on the strings or on the containers 
so as to disclose the name of the country in which they originated. 
After being received in the United States a minor portion of such 
imported imitation pearls are processed by the application of addi- 
tional coats of pearling solution. Respondents ordinarily, however, 
do nothing more than grade and sort such imitation pearls and, using 
only incidental domestic materials, string them into graduated or 
ungraduated necklaces to which clasps of domestic manufacture are 
attached, or use them in other articles of jewelry. The necklaces of 
such imported imitation pearls and other articles of jewelry composed 
in substantial part of said imported imitation pearls are, therefore, 
substantially of foreign origin. Imitation pearls produced in the 
United States are not generally distinguishable in quality or appear- 
ance from imported imitation pearls, and both are used for the same 
purposes in the production of jewelry. 

Par. 4. During the handling and processing of imported imitation 
pearls as described in paragraph 3 respondents cause to be removed 
all tags, labels, or other means of identification which indicate the 
foreign origin of such imitation pearls. Respondents then offer for 
sale, sell, and distribute necklaces of imported imitation pearls and 
other articles of jewelry composed in substantial part of imported 
imitation pearls without disclosing by any mark or label, or otherwise, 
that such imitation pearls are of foreign origin. 

Par. 5. A substantial portion of the purchasing public has a gen- 
eral preference for products produced in the United States by Ameri- 
can labor and containing domestic materials where other considera- 
tions such as style, quality, etc., are equal, and has a prejudice against 
some imported products, particularly those originating in Japan. A 
substantial portion of the purchasing public also understands and be- 
lieves that imitation pearl necklaces and other articles of jewelry 
composed in substantial part of imitation pearls offered for sale and 
sold in the United States are products of domestic manufacture in the 
absence of a tag, mark, or other identification thereon by which foreign 
origin is indicated. 

Par. 6. Respondents’ aforesaid acts and practices of offering for 
sale, selling and distributing jewelry products composed in whole or 
in substantial part of imported imitation pearls without any labeling 
or other mark to indicate the foreign source or origin of such imita- 
tion pearls have had, and now have, the capacity and tendency to 
mislead and deceive purchasers and prospective purchasers into the 
false and erroneous belief that such jewelry products are wholly of 
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domestic manufacture and origin and into the purchase thereof in 
reliance upon such erroneous belief. Respondents’ said acts and prac- 
tices also place in the hands of retailers of such jewelry products a 
means and instrumentality by which members of the consuming and 
purchasing public may be mislead and deceived into the false and 
erroneous belief that such jewelry products are wholly of domestic 
origin and thus into the purchase thereof in reliance upon such 
erroneous belief. 

Par. 7. Some of respondents’ necklaces of imported imitation pearls, 
when offered for sale and sold in commerce as aforesaid, have been 
marked and labeled with the words “American Made.” Some of such 
necklaces of imported imitation pearls have also been marked or 
labeled with the words “La Royal Pearl Indestructible” and after 
being so marked or labeled have been offered for sale and sold in 
commerce without any tag or label informing the purchasers thereof 
that the necklaces were made of imitation pearls. 

Par. 8. Through the use of the words “American Made” the re- 
spondents represented and implied to purchasers and prospective pur- 
chasers that the products so marked or labeled were composed entirely 
of domestic materials. In truth and in fact said products were com- 
posed in substantial part of imported imitation pearls. 

Through the use of the words “La Royal Pearl Indestructible,” as 
aforesaid, respondents represented and implied to purchasers and 
prospective purchasers that the products so marked or labeled were 
genuine pearls. In truth and in fact these products were not genuine 
pearls but were only imitation pearls made from alabaster or glass 
beads treated with several coats of a preparation or solution to simu- 
late genuine pearls. 

Par. 9. The use by respondents of the aforesaid marks or labels 
has had the tendency and capacity to mislead and deceive purchasers 
and prospective purchasers into the false and erroneous beliefs that 
respondents’ necklaces of imported imitation pearls were composed 
entirely of domestic materials, and that imitation pearls were genuine 
pearls, and into the purchase of such products in reliance upon such 
erroneous beliefs. 

Par. 10. The complaint herein also alleges that the practice of 
offering for sale, selling, and distributing necklaces or other articles 
of jewelry composed of imitation pearls manufactured in the United 
States from imported base beads without any label or marking to 
indicate to purchasers the foreign origin of the base beads constitutes 
unfair and deceptive acts and practices. For the reasons stated in its 
opinion accompanying its findings as to the facts and order to cease 
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and desist in the matter of Z. Heller & Son, Inc.,-et al., docket No. 
5358,! the Commission is of the opinion, and mats ae Ait charge 
has not been adequately sustained. 


CONCLUSION 


- The acts and practices of respondents as herein found are all to the 
injury and prejudice of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondents’ answer 
thereto, certain stipulations entered into by and between counsel, the 
testimony and other evidence introduced before a trial examiner of 
the Commission in the matter of Z. Heller & Son, Ine., et al., docket No. 
5358, the recommended decision of the trial examiner herein and 
exceptions thereto, and briefs and oral arguments of counsel in the 
aforesaid Heller case, and the Commission having disposed of the 
exceptions to the trial examiner’s recommended decision and having 
made its findings as to the facts and its conclusion that the respondents 
have violated the provisions of the Federal Trade Commission Act: 

It is ordered, That respondents Louis Detkin and Lillian Detkin, 
individually and as co-partners trading as Royal Bead Novelty Co., or 
trading under any other name or trade designation, and said respond- 
ents’ agents, representatives, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale, 
or distribution in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, of imitation pearls, whether offered for sale 
or sold as necklaces or in other articles of jewelry, do forthwith cease 
and desist from: 

(1) Representing by the use of the word “pear|s” or any other word 
or words of similar import or meaning, or in any other manner, that 
said imitation pearls are genuine pene Provided, however, That the 
foregoing shall not be construed to prohibit the use of the word 
“pearls” to describe the appearance of said imitation pearls if, wher- 
ever used, the word “pearls” is immediately preceded, in equally con- 
spicuous type, by the word “imitation” or the worc “simulated,” or 
other word of similar import or meaning, so as to clearly indicate that 
said imitation pearls are not genuine pearls but imitations thereof. 


1See ante, p. 43. 
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_ Itis further ordered, That said respondents and their agents, repre- 
sentatives and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale or distribution in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, of necklaces of imported imitation pearls or other articles of 
jewelry composed in substantial part of imported imitation pearls, 
do forthwith cease and desist from: 

(1) Representing by the use of the words “American Made,” or 
otherwise, that said products are composed entirely of domestic 
materials. 

(2) Offering for sale or selling said products without affirmatively 
and clearly disclosing thereon, or in immediate connection therewith, 
the country of origin of such imported imitation pearls. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
jhave complied with this order. 
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In THe Matrer or 
CORO, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5395. Complaint, Dev. 21, 1945’—Decision, Aug. 25, 1950 


A substantial portion of the purchasing public has a general preference for prod- 
ucts produced in the United States by American labor and containing do- 
mestic materials, where other considerations, such as style, quality, etc., are’ 
equal, and has a prejudice against some imported products, particularly 
those originating in Japan and Spain, and also understands and believes that 
imitation pearl necklaces and other jewelry, composed in substantial part 
of imitation pearls and offered and sold in the United States, are products 
of domestic manufacture, in the absence of some identification indicating 
foreign origin. 


Where a corporation and its subsidiary, and three individuals who were officers 
or directors of one or both and formulated, directed and controlled their 
acts, policies, and business affairs, engaged at wholesale in the interstate 
sale and distribution of domestic and imported merchandise, including neck- 
laces and other articles of jewelry composed of imitation pearls made from 
alabaster or glass beads treated with coatings of a preparation to simulate 
genuine pearls; in advertising in newspapers, magazines, and other adver- 
tising matter of general circulation— 

(a) Falsely represented and implied that its said imitation pearls were genuine 
through designating them as ‘Coro Pearls” and did not in any way indicate 
that they were made of imitation pearls up to a certain period, and there- 
after displayed said words in large and conspicuous type and set forth at 
some other place and not in close proximity thereto, the word “simulated” 
in smaller type; 

With tendency and capacity through use of said words “Coro Pearls” as above 
set out to mislead and deceive purchasers and prospective purchasers into 
the false belief that its imitation pearls were genuine, and thereby into the 
purchase thereof; and 

Where said corporations and individuals, engaged in importing from Japan and 
other foreign countries quantities of imitation pearls, which, when received 
by them, on strings or in bulk, were so marked with tags or labels, either 
on the strings or on the containers, as to disclose the name of the country of 
origin; and were ordinarily thereafter, with only incidental use of domestic 
materials, graded, sorted, and strung into graduated or ungraduated neck- 
laces, to which clasps of domestic manufacture were attached, or used in 
other articles of jewelry ; 

Without disclosing by any mark, label, or otherwise the foreign origin of said 
imported imitation pearls, which are not generally distinguishable from the 
domestic product, and from which, during the handling and processing as 
above set out, they caused to be removed all tags, labels, or other means of 
identification indicative of said origin, offered, sold, and distributed said 


1 Amended. 
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jewelry products which, composed in whole or in substantial part of said 
imported imitation pearls. were substantially of foreign origin ; 

With capacity and tendency to mislead and deceive purchasers into the erroneous 
belief that said products were wholly of domestic manufacture and origin, 
and into the purchase thereof in reliance upon such belief; and with the re- 
sult of placing in the hands of retailers a means by which members of the 
public might be misled and deceived into such false belief, and thereby into 
their purchase: 

Held, That said acts and practices, under the circumstances set forth, were to 
the injury and prejudice of the public, and constituted unfair and deceptive 
acts and practices in commerce. 


As respects the charge in the complaint that the practice of offering, selling, and 
distributing necklaces or other articles of jewelry composed of imitation 
pearls manufactured in the United States from imported base beads, without 
any label or marking to indicate to purchasers the foreign origin of such 
base beads, constituted an unfair and deceptive act and practice; the Com- 
mission was of the opinion and found, for the reasons stated in its opinion 
accompanying its findings and desist order in LZ. Heller ¢ Son, Inc., et al., 
docket 5358, hereinbefore reported at page 34 et seqg., that such charge was 
inadequately sustained. 


Before Ur. John W. Addison, trial examiner. 

Mr. B. G. Wilson and Mr. Joseph Callaway for the Commission. 

Davies, Richberg, Beebe, Busick & Richardson, of Washington, 
D. C., for respondents. 


AMENDED CoMPLAINT ! 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Coro, Inc., a cor- 
poration, Coro, Inc., of Rhode Island, a corporation, and Gerald E. 
Rosenberger, Carl Rosenberger, and Henry Rosenblatt, individually 
and as officers of said corporations, hereinafter referred to as re- 
spondents have violated the provisions of said act and it appear- 


1The Commission on July 3, 1947, issued an order substituting a party respondent, as 
follows: 

This matter coming on to be heard upon stipulation of counsel, which stipulation among 
other things, contained the agreement of all parties that the Commission might by its order 
make Coro, Inc., of Rhode Island, a corporation, a party respondent herein, without the 
issuance and service of formal amended complaint, or notice with respect thereto; that the 
name of Coro, Inc., of Rhode Island should be substituted for the name of Coro, Inc., of 
Providence wherever the latter appears in the amended complaint herein and the answer 
thereto ; and the Commission haying duly considered said stipulation and the record herein 
and being now fully advised in the premises ; 

It is ordered, That Coro, Inc., of Rhode Island, a corporation, be made a party respondent 
herein without the issuance and service of formal amended complaint, or notice with 
respect thereto: that the name of Coro, Inc., of Rhode Island, shall be substituted for the 


name of Coro, Inc., of Providence wherever the latter appears in the amended complaint 
herein and the answer thereto. 
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ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest hereby issues its amended complaint 
stating its charges in that respect as follows: 

ParacraPH 1. Respondent Coro, Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of New York, with its office and principal place of business 
located at 47 West Thirty-fourth Street, New York, N. Y. Respond- 
ent Coro, Inc., was incorporated under the laws of the State of New 
York in 1913 as Cohn and Rosenberger, Inc. The name of the cor- 
poration was changed to Coro, Inc., in 1942. 

Par. 2.-Respondent Coro, Inc., of Rhode Island is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Rhode Island with its office and principal place 
of business located at 167 Point Street, Providence, R. I. 

Respondent Coro, Inc., of Rhode Island was incorporated under the 
laws of the State of Rhode Island in the year 1910 as Cohn and Rosen- 
berger, Inc., of Providence. The name of the corporation was changed 
to Coro, Inc., of Rhode Island in 1942. The respondent Coro, Inc., of 
Rhode Island is a subsidiary of the respondent Coro, Inc. and the 
said respondents have acted in conjunction and cooperation with each 
other in carrying out the acts and practices hereinafter alleged. Re- 
spondent Gerald E. Rosenberger is president of the corporate respond- 
ent Coro, Inc., and treasurer of corporate respondent Coro, Inc., of 
Rhode Island. Respondent Carl Rosenberger is chairman of the board 
of directors of corporate respondent Coro, Inc., and is also president 
of the corporate respondent Coro, Inc., of Rhode Island. Respondent 
Henry Rosenblatt is a member of the board of directors of the 
corporate respondent Coro, Inc. 

Acting in their official capacities, said individual respondents formu- 
late and control and have formulated, directed, and controlled the 
respective acts, policies, and business affairs of said corporations. 

Par. 3. Respondents are now and for several years last past and 
while doing business under the corporate names Cohn and Rosen- 
berger, Inc. and Cohn and Rosenberger, Inc. of Providence have been 
engaged in the wholesale distribution and sale of domestic and im- 
ported merchandise of various kinds, including imitation pearl neck- 
laces and base beads for the manufacture of imitation pearls made 
into necklaces and other articles of jewelry in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

The respondents cause and have caused their said merchandise when 
sold to be shipped from their said places of business located in the 
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State of New York and in the State of Rhode Island, to purchasers 
-thereof located in various other States of the United States and in 
the District of Columbia. 

The said respondents maintain and at all times mentioned herein 
have maintained a course of trade in their said merchandise in com- 
merce among and between the various States of the United States and 
in the District of Columbia. 

Par. 4. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of their said products re- 
spondents represent and have represented to purchasers and prospec- 
tive purchasers in newspapers, magazines, and other advertising 
matter having a general circulation in various States of the United 
States and in the District of Columbia that their products designated 
“Coro Pearls” are genuine pearls when in truth and in fact said prod- 
ucts are nothing more than base beads treated with several coatings 
of a preparation or solution to simulate genuine pearls. Said products 
are not genuine pearls but only imitation pearls which are strung, a 
clasp attached, and made into completed imitation pearl necklaces. 
In some advertisements respondents display the words “Coro Pearls” 
in very large and conspicuous type and the word “Simulated” appears 
in much smaller type at some other place in the advertisement and in 
no wise connected or in close proximity to the words “Coro Pearls.” 
Through the use of the words “Coro Pearls” respondents represent and 
imply and the purchasing public is led to believe that said products 
so designated are in fact genuine pearls and as a result thereof many 
members of the public have purchased respondents’ said products as 
aforesaid. 

Par. 5. In connection with the sale and distribution of their said 
products respondents have imported from Japan, Spain, and other 
foreign countries large quantities of imitation pearl necklaces and 
base beads for the manufacture of imitation pearl necklaces. 

Respondents operate and control the output of the factory located 
at 167 Point Street, Providence, R. I., where they cause domestic bead 
bases as well as bead bases of foreign origin to be finished by dipping 
or spraying said products in a solution, thereby completing the said 
bead bases into imitation pearls. After said processing, as aforesaid, 
respondents cause said products to be strung and made into imitation 
pearl necklaces and sold in commerce, together with other articles of 
merchandise. 

Par. 6. At the time of the importation into the United States of the 
above-enumerated products, and at the time the said respondents re- 
ceive said products of foreign origin, such products have been and are 
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all labeled or marked with the word “Japan” or the words “Made in 
Japan,” or the word “Spain” or the words “Made in Spain,” or marked 
with other word or words indicating the country of origin. 

After said products are received in the United States, the respond-. 
ents cause the words or marks indicating their foreign origin to be 
removed therefrom and thereafter sell and distribute the said products 
in commerce as above set forth without any words or marks thereon 
indicating their foreign origin and cause the said products to be 
offered for sale and sold to members of the purchasing and consuming 
public in that condition without informing the purchasers thereof 
that the said products are of foreign origin. 

Par. 7. There is a well-established practice among merchandisers 
generally to mark or label products of foreign origin and their con- 
tainers with the name of the country of their origin in legible English 
words in a conspicuous place. By reason thereof, a substantial portion 
of the buying and consuming public has come to rely and now relies 
upon such labeling or marking and is influenced thereby to distin- 
guish and discriminate between competing products of foreign and 
domestic origin, including imitation pearl necklaces. When products 
composed in whole or in substantial part of imported materials are 
offered for sale and sold in the channels of trade in commerce in the 
various States of the United States and in the District of Columbia, 
they are purchased and accepted as and for and taken to be, products 
wholly of domestic manufacture and origin unless the same are labeled, 
marked, or imprinted in a manner which informs the purchaser that 
said products or substantial parts thereof are of foreign origin. 

Par. 8. There is now, and for several years last past has been, among 
members of the buying and consuming public, including purchasers 
and users of imitation pearl necklaces a substantial preference for 
products which are wholly of domestic manufacture or origin, as dis- 
tinguished from products of foreign manufacture or orgin, or from 
products made in substantial part of materials or parts of foreign 
origin. During recent years, and especially at the present time, there 
is decided and overwhelming preference among American consumers 
for products of American manufacture and origin, as distinguished 
from products wholly or partly of Japanese manufacture and origin. 

Par. 9. The practice of the respondents as aforesaid of offering 
for sale, selling and distributing their imitation pearl necklaces of 
Japanese, Spanish or other foreign origin without any labeling or 
marking to indicate to purchasers the Japanese, Spanish or other 
foreign origin of such imitation pearl necklaces has had, and now has, 
the capacity and tendency to, and does, mislead and deceive pur- 
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chasers and prospective purchasers into the false and erroneous belief 
that said imitation pearl necklaces and all the parts thereof are wholly 
of domestic manufacture and origin and into the purchase thereof 
in reliance upon such erroneous belief. Furthermore, respondents’ 
said practice places in the hands of retailers of respondents’ imitation 
pearl necklaces a means and instrumentality to mislead and deceive 
members of the buying and consuming public into the false and er- 
roneous belief that said imitation pearl necklaces and all the parts 
thereof are wholly of domestic origin and thus into the purchase 
thereof in reliance upon such erroneous belief. 

Par. 10. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Finprines As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on December 21, 1945, issued and sub- 
sequently served its amended complaint in this proceeding upon the 
respondents, Coro, Inc., a corporation, Coro, Inc. of Providence, a 
corporation, and Gerald E. Rosenberger, Carl Rosenberger, and Henry 
Rosenblatt, individuals, charging them with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
respondents’ answer thereto, the Commission ordered, on July 3, 1947, 
pursuant to stipulation of counsel, that Coro, Inc., of Rhode Island, 
a corporation, be made a party respondent without the issuance and 
service of a formal amended complaint or notice with respect thereto 
and that the name Coro, Inc., of Rhode Island be substituted for the 
name Coro, Inc. of Providence wherever the latter appears in the 
amended complaint and answer thereto. Said stipulation, dated July 
1, 1947, entered into by and between Daniel J. Murphy, Assistant 
Chief Trial Counsel for the Commission, and counsel for the respond- 
ents, provided, among other things, that subject to the approval of 
the Federal Trade Commission the entire transcript of all hearings 
in the matter of Z. Heller & Son, Inc., et al. docket No. 5358, shall be 
made a part of the record in this proceeding to the same extent as if 
the testimony taken in the Heller case were initially taken in this pro- 
ceeding, and that the statement of facts contained in said stipulation 
may be made a part of the record herein and considered together 
with the transcript of all hearings held in the Heller case, the amended 
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complaint, and the answer thereto. A further stipulation between 
counsel, dated June 14, 1949, provided that subject to the approval 
of the Federal Trade Commission the briefs and oral argument of 
counsel in said Heller case may be considered as briefs and oral 
argument in this proceeding. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission upon the amended complaint, answer thereto, 
stipulations between counsel (said stipulations having been approved 
by the Commission), testimony and other evidence taken in the mat- 
ter of LZ. Heller & Son, Inc., et al., docket No. 5358, recommended 
decision of the trial examiner and exceptions thereto, and the briefs 
and oral argument of counsel in said Heller case; and the Commis- 
sion, having duly considered the matter and being now fully advised 
in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGRaPH 1. Respondent Coro, Inc., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New York, with its office and principal place of business 
located at 47 West Thirty-fourth Street, New York, N. Y. Respond- 
ent Coro, Inc., was incorporated under the laws of the State of New 
York in 1913 as Cohn & Rosenberger, Inc. The name of the corpo- 
ration was changed to Coro, Inc., in 1942. 

Respondent Coro, Inc., of Rhode Island, is a corporation organ- 
ized, existing, and doing business under and by virtue of the laws of 
the State of Rhode Island, with its office and principal place of 
business located at 167 Point Street, Providence, R. I. It was incor- 
porated under the laws of the State of Rhode Island in the year 
1910, as Streeter & Co., Inc. The name was changed to Cohn & 
Rosenberger, Inc., of Rhode Island, in 1915, and to Coro, Inc., of 
Rhode Island, in 1948. The respondent Coro, Inc., of Rhode Island 
is a subsidiary of the respondent Coro, Inc. 

Respondent Gerald E. Rosenberger is president of the corporate 
respondent Coro, Inc., and treasurer of the corporate respondent 
Coro, Inc., of Rhode Island. Respondent Carl Rosenberger is chair- 
man of the board of directors of corporate respondent Coro, Inc., 
and is also president of the corporate respondent Coro, Inc., of 
Rhode Island. Respondent Henry Rosenblatt is a member of the 


1 See, for findings and order in said case, ante, at p. 34. 
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board of directors of the corporate respondent Coro, Inc. Acting 
in their official capacities, said individual respondents formulate and 
control, and have formulated, directed, and controlled, the respective 

acts, policies, and business affairs of said corporations. 

Par. 2. Respondents are now, and for several years last past and 
while doing business under the corporate names of Cohn & Rosen- — 
berger, Inc., and Cohn & Rosenberger, Inc., of Rhode Island have 
been, engaged in the wholesale distribution and sale of domestic 
and imported merchandise of various kinds, including imitation 
pearl necklaces and other articles of jewelry, in commerce among 
and between the various States of the United States and in the 
District of Columbia. 

The respondents cause, and have caused, their said merchandise, 
when sold, to be shipped from their said places of business located 
in the State of New York and in the State of Rhode Island to pur- 
chasers thereof located in various other States of the United States 
and in the District of Columbia. The said respondents maintain, 
and at all times mentioned herein have maintained, a course of trade 
in their said merchandise in commerce among and between the various 
States of the United States and in the District of Columbia, 

Par. 3. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of their said products, 
respondents have designated their products composed of imitation 
pearls as “Coro Pearls” to purchasers and prospective purchasers, 
in newspapers, magazines, and other advertising matter having a 
general circulation in various States of the United States and in the 
District of Columbia. Prior to February 1944 there was nothing 
in respondents’ advertising to indicate that the products designated 
“Coro Pearls” were made of imitation pearls. In some advertisements 
beginning in February 1944, and prior to the issuance of the original 
compen this matter in October 1945, the respondents displayed 
ue words Core Pearls” in large and conspicuous type, while the word 

simulated appeared in smaller type at some other place in the 
advertising and not in close proximity to the words “Coro Pearls.” 

Par. 4. Through the use of the words “Coro Pearls” as aforesaid, 
respondents have falsely represented and implied to purchasers and 
prospective purchasers that said products are genuine pearls. In truth 
and in fact, respondents’ said products are not genuine pearls but 
are only imitation pearls made from alabaster or glass beads treated 


ae eevenal coatings of a preparation or solution to simulate genuine 
pearls, 
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The aforesaid practice of the respondents has had the tendency 
and capacity to mislead and deceive purchasers and prospective pur- 
chasers into the false and erroneous belief that respondents’ imitation 
pearls are genuine pearls and into the purchase thereof in reliance’ 
upon such erroneous belief. 

Par. 5. In the course and conduct of their aforesaid business 
respondents have imported from Japan, Spain, and other foreign 
countries quantities of imitation pearls. Such imported imitation 
pearls are received in the United States either on strings, graduated 
or ungraduated as to size, or in bulk. When imported and when 
received by the respondents said imitation pearls are marked with 
tags or labels, either on the strings or on the containers, so as to dis- 
close the name of the country in which they originated. After being 
received in the United States a minor portion of such imported imita- 
tion pearls are processed by the application of additional coats of 
pearling solution. Respondents ordinarily, however, do nothing more 
than grade and sort such pearls and, using only incidental domestic 
materials, string them into graduated or ungraduated necklaces to 
which claps of domestic manufacture are attached, or use them in 
other articles of jewelry. The necklaces of such imported imitation 
pearls and other articles of jewelry composed in substantial part of 
said imported imitation pearls are, therefore, substantially of foreign 
origin. Imitation pearls produced in the United States are not gen- 
erally distinguishable in quality or appearance from imported imita- 
tion pearls, and both are used for the same purposes in the production 
of jewelry. 

Par. 6. During the handling and processing of imported imitation 
pearls as described in paragraph 5, respondents cause to be removed 
all tags, labels, or other means of identification which indicate the for- 
eign origin of such imitation pearls. Respondents then offer for sale, 
sell, and distribute necklaces of imported imitation pearls, and other 
articles of jewelry composed in substantial part of imported imitation 
pearls, without disclosing by any mark or label, or otherwise, that 
such imitation pearls are of foreign origin. 

Par. 7. A substantial portion of the purchasing public has a general 
preference for products produced in the United States by American 
labor and containing domestic materials, where other considerations 
such as style, quality, etc., are equal, and has a prejudice against some 
imported products, particularly those originating in Japan or Spain. 
A substantial portion of the purchasing public also understands and 
believes that imitation pearl necklaces and other articles of jewelry 
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composed in substantial part cf imitation pearls offered for sale and 
sold in the United States are products of domestic manufacture in 
the absence of a tag, mark, or other identification thereon by which 
foreign origin is indicated. 

Par. 8. The complaint herein also alleges that the respondents’ 
practice of offering for sale, selling, and distributing necklaces or 
other articles of jewelry composed of imitation pearls made from 
imported base beads without any label or marking to indicate to pur- 
chasers the foreign origin of the base beads constitutes unfair and 
deceptive acts and practices. For the reasons stated in its opinion 
accompanying its findings as to the facts and order to cease and 
desist in the matter of Z. Heller & Son, Inc., et al., docket No. 5358, 
the Commission is of the opinion, and finds, that such charge has not 
been adequately sustained.t 

Par. 9. Respondents’ aforesaid acts and practices of offering for 
sale, selling, and distributing jewelry products composed in whole or 
in substantial part of imported imitation pearls without any labeling 
or other mark to indicate the foreign source or origin of such imitation 
pearls have had, and now have, the capacity and tendency to mislead 
and deceive purchasers and frospective purchasers into the false and 
erroneous belief that such jewelry products are wholly of domestic 
manufacture and origin into the purchase thereof in reliance upon 
such erroneous belief. Respondents’ said acts and practices also place 
in the hands of retailers of such jewelry products a means and instru- 
mentality by which members of the consuming and purchasing public 
may be misled and deceived into the false and erroneous belief that 
such jewelry products are wholly of domestic origin, and thus into 
the purchase thereof in reliance upon such erroneous belief. 


CONCLUSION 


The acts and practices of respondents as herein found are all to 
the injury and prejudice of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, answer of the re- 
spondents, stipulations entered into by and between Daniel J. Murphy, 
Assistant Chief Trial Counsel for the Commission, and counsel for the 
respondents, testimony and other evidence introduced before a trial 


1See ante, p. 43. 
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examiner of the Commission in the matter of Z. Heller & Son, Inc, 
et al., docket No. 5358, recommended decision of the trial examiner 
and exceptions thereto, and briefs and oral argument of counsel in 
said Heller case; and the Commission having made its findings as. 
to the facts and its conclusion that the respondents have violated 
the provisions of the Federal Trade Commission Act: 

Lt is ordered, That the corporate respondents, Coro, Inc., and Coro, 
Inc., of Rhode Island, and their officers, agents, representatives, and 
employees, and the individual respondents, Gerald E. Rosenberger, 
Carl Rosenberger, and Henry Rosenblatt, and their agents, repre- 
sentatives, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, or distribution 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, of imitation pearls, whether offered for sale and sold as 
necklaces or in other articles of jewelry, do forthwith cease and desist 
from: . 

Representing by the use of the word “pearls” or any other word or 
words of similar import or meaning, or in any other manner, that 
said imitation pearls are genuine pearls: Provided, however, That 
the foregoing shall not be construed to prohibit the use of the word 
“pearls” to describe the appearance of said imitation pearls if, wher- 
ever used, the word “pearls” is immediately preceded, in equally con- 
spicuous type, by the word “imitation” or the word “simulated” or 
other word of similar import or meaning, so as to clearly indicate 
that said imitation pearls are not genuine pearls but imitations thereof. 

It ts further ordered, That the corporate respondents, Coro, Inc., 
and Coro, Inc., of Rhode Island, and their officers, agents, repre- 
sentatives, and employees, and the individual respondents, Gerald E. 
Rosenberger, Carl Rosenberger, and Henry Rosenblatt, and their 
agents, representatives, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale, 
or distribution in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, of necklaces of imported imitation pearls, 
or other articles of jewelry composed in substantial part of imported 
imitation pearls, do forthwith cease and desist from: 

Offering for sale or selling said products without affirmatively and 
clearly disclosing thereon, or in immediate connection therewith, the 
country of origin of such imported imitation pearls. 

It is further ordered, That. the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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LAWRENCE B. DOTTENHEIM ET AL. TRADING AS 
VICTOR IMPORTING CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5403. Complaint, Nov. 20, 1945—Decision, Aug. 25, 1950 


A substantial portion of the purchasing public has a general preference for 
products of domestic origin over those of foreign origin, and has a prejudice 
against some imported products, particularly those originating in Japan, and 
understands and believes that imitation pearl necklaces and other jewelry, 
composed in substantial part of imitation pearls and offered and sold in the 
United States, are products of domestic manufacture, in the absence of some 
identification indicating foreign origin. 


Where four individuals engaged in the interstate sale and distribution at whole- 
sale of domestic and imported merchandise, including necklaces and other 
articles of jewelry composed of imitation pearls which, purchased by them 
from importers engaged in the sale and distribution of such products in the 
United States, were, when received by them, all labeled or marked “Japan”, 
or “Made In Japan”, or with other indications of the country of origin, 
and were strung by them into necklaces to which clasps of domestic manu- 
facture were attached, or used in other articles of jewelry; 

Without disclosing by any mark, label, or otherwise the foreign origin of said 
imported imitation pearls, from which, during the handling and processing 
above described they caused to be removed all tags, labels, or other indica- 
tion of foreign origin, offered, sold, and distributed such necklaces and other 
articles of jewelry which, composed in substantial part of said imported 
imitation pearls, were substantially of foreign origin; 

With capacity and tendency to mislead and deceive purchasers into the erroneous 
belief that such products were wholly of domestic manufacture and origin, 
and into the purchase thereof in relience upon such belief; and with the 
result of placing in the hands of retailers a means of misleading the public 
into such false belief and thereby into their purchase: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the injury and prejudice of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


As respects the charge in the complaint that respondent’s practice of offering, 
selling, and distributing necklaces and other articles of jewelry composed 
of cultured pearls, without any label or marking to indicate to pur- 
chasers the foreign origin of such cultured pearls, constituted unfair and 
deceptive acts and practices, the Commission determined for reasons stated 
in its opinion accompanying its findings and order to desist in the matter 
of L. Heller ¢ Son, Inc., et al., D. 5358, hereinbefore reported at page 34, 
et seq., that under the circumstances it should not require that necklaces or 
jewelry composed of imported cultured pearls should be labeled or marked 
so as to disclose the foreign origin of such pearls. 
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Before Mr. John W. Addison, trial examiner. 
Mr. B. G. Wilson and Mr. Joseph Callaway for the Commission. - 
Mr. Morton B. Frederick, of New York City, for respondents. 


CoMPLAINT ! 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Lawrence B. Dotten- 
heim and Mark Dottenheim, individually and trading as Victor Im- 
porting Co., hereinafter referred to as respondents, have violated 
the provisions of said act, and it appearing to the Commission that 
a proceeding in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

ParacrarH 1. Respondents Lawrence B. Dottenheim and Mark 
Dottenheim are individuals trading as Victor Importing Co. with 
their office and principal place of business located at 302 Fifth Avenue, 
New York, N. Y. 

Par. 2. Respondents Lawrence B. Dottenheim and Mark Dotten- 
heim are now, and for several years last past have been, engaged in 
the wholesale distribution and sale of domestic and imported mer- 
chandise of various kinds, including imitation pearls made into neck- 
laces, cultured pearls made into necklaces and other articles of jewelry 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Respondents cause and have caused their said merchandise when 
sold to be shipped from their said place of business located in the 


1The Commission on October 20, 1947, issued an order making Beatrice Dottenheim and 
May Dottenheim respondents, and providing that the evidence heretofore taken shall be 
applicable to them, as follows: 

This matter coming on to be heard on stipulation of all parties to the effect that the Com- 
mission may, by its order, make Beatrice Dottenheim, wife of the respondent Mark Hotten- 
heim, and May Dottenheim, sister of the respondent Lawrence B. Dottenheim, and Mark 
Dottenheim, parties respondent herein, designating them as copartners with respondents 
Lawrence B. Dottenheim and Mark Dottenheim, doing business as the Victor Importing Co. 
without the issuance and service of formal amended complaint or notice with respect 
thereto, and that the Commission may order further that the evidence heretofore taken 
in this proceeding shall apply to the said Beatrice Dottenheim and the said May Dottenheim 
and have the same force and effect as if they had been named respondents in the first 
instance, duly served with copy of complaint and given due notice of all hearings and all 
other proceeding in the matter and the Commission having duly considered said stipulation 
and the record herein, and being now fully advised in the premises: 

It is ordered, That Beatrice Dottenheim, wife of the respondent Mark Dottenheim, and 
May Dottenheim, sister of the respondent Lawrence B. Dottenheim, and Mark Dottenheim, 
are hereby made parties respondent herein, and designated as copartners with respondents 
Lawrence B. Dottenheim and Mark Dottenheim, doing business as the Victor Importing Co. 
It is further ordered that the evidence heretofore taken in this proceeding shall apply to 
said Beatrice Dottenheim and the said May Dottenheim, and have the same force and 
effect as if they had been named respondents in the first instance, duly served with copy of 
complaint and given due notice of all hearings and all other proceedings in the matter. 
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State of New York to purchasers thereof located in various other 
States of the United States and in the District of Columbia. 

The said respondents maintain and at all times mentioned herein 
have maintained a course of trade in their said merchandise in com- 
merce among and between the various States of the United States and 
in the District of Columbia. 

Par. 3. In the course and conduct of their said business in connec- 
tion with the sale and distribution of said necklaces and other articles. 
of jewelry respondents have purchased large quantities of imitation 
pearls for the manufacture of imitation pearl necklaces and cultured 
pearls made into necklaces of foreign origin from importers engaged 
in the sale and distribution of said products in the United States. 
Respondents manufacture necklaces and other articles of jewelry from 
said imported imitation pear]s and cultured pearls and sell and dis- 
tribute said products in said commerce as aforesaid. 

Par. 4. At the time of the importation into the United States: of 
said imitation pearls and cultured pearls and at the time the said 
respondents receive said products of foreign origin from importers: 
such products have been and are all labeled or marked with the word 
“Japan” or the words “Made in Japan,” or the “Spanish” or the words 
“Made in Spain,” or marked with other word or words indicating 
the country of origin. 

After said products are received by them the respondents caused the 
words or marks indicating their foreign origin to be removed there- 
from and thereafter sell and distribute said products made into neck- 
laces and other articles of jewelry in commerce as above set forth with- 
out any words or marks thereon indicating their foreign origin and 
cause said products to be offered for sale and sold to members of the 
purchasing and consuming public in that condition without informing 
the purchasers thereof that the said products are of foreign origin. 

Par. 5. There is a well-established practice among merchandisers: 
generally to mark or label products of foreign origin and their con- 
tainers with the name of the country of their origin in legible English 
words in a conspicuous place. By reason thereof, a substantial por- 
tion of the buying and consuming public has come to rely and now re- 
lies upon such labeling or marking and is influenced thereby to dis- 
tinguish and discriminate between competing products of foreign and 
domestic origin, including imitation pearl necklaces and cultured pearl 
necklaces. When products composed in whole or in substantial part 
of imported materials are offered for sale and sold in the channels of 
trade in commerce in the various States of the United States and in 
the District of Columbia, they are purchased and accepted as and for, 
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and taken to be, produets wholly of domestic manufacture and origin 
unless the same are labeled, marked, or imprinted in a manner which 
informs the purchaser that said products or substantial parts thereof 
are of foreign origin. 

Par. 6. There is now and for several years last past has been among 
members of the buying and consuming public, including purchasers 
and users of imitation pearl necklaces and cultured pearl necklaces, a 
substantial preference for products which are wholly of domestic 
manufacture or origin, as distinguished from products of foreign 
manufacture or origin, or from products made in substantial part of 
materials or parts of foreign origin. During recent years, and espe- 
cially at the present time, there is a decided and overwhelming pref- 
erence among American consumers for products of American manu- 
facture and origin as distinguished from products wholly or partly of 
Japanese manufacture and origin. 

Par. 7. The practice of the respondents, as aforesaid, of offering 
for sale, selling, and distributing their imitation pearl necklaces and 
cultured pearl necklaces, and other articles of jewelry of Japanese, 
Spanish, or other foreign origin without any labeling or marking to 
indicate to purchasers the Japanese, Spanish, or other foreign origin 
‘of such imitation pear! necklaces and cultured pear! necklaces, has had 
and now has the capacity and tendency to, and does, mislead and de- 
ceive purchasers and prospective purchasers into the false and er- 
roneous belief that said imitation pearl necklaces and cultured pearl 
necklaces and other articles of jewelry, and all the parts thereof, are 
wholly of domestic manufacture and origin, and into the purchase 
thereof in reliance upon such erroneous belief. Furthermore, re- 
spondents’ said practice places in the hands of uniformed retailers of 
respondents’ imitation pearl necklaces and cultured pear] necklaces and 
other articles of jewelry a means and instrumentality to mislead and 
deceive members of the buying and consuming public into the false 
and erroneous belief that said imitation pearl necklaces and cultured 
pearl necklaces and all the parts thereof are wholly of domestic origin, 
and thus into the purchase thereof in reliance upon such erroneous 
belief. 

Par. 8. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission, on November 20, 1945, issued and 
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subsequently served its complaint in this proceeding upon the respond- 
ents Lawrence B. Dottenheim and Mark Dottenheim, individually 
and trading as Victor Importing Co., charging them with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said act. After the issuance of the complaint and the 
filing of respondents’ answer thereto, the Commission ordered, on 
October 20, 1947, pursuant to a stipulation of all parties concerned, 
that Beatrice Dottenheim and May Dottenheim be made parties 
respondent herein, and designated as copartners with respondents 
Lawrence B. Dottenheim and Mark Dottenheim, doing business as 
the Victor Importing Co., and that the evidence theretofore taken 
shall apply to said Beatrice Dottenheim and said May Dottenheim, 
and have the same force and effect, as if they had been named respond- 
ents in the first instance, duly served with copy of complaint, and 
given due notice of all hearings and all other proceedings in the mat- 
ter. Testimony and other evidence in support of and in opposition 
to the allegations of the complaint were introduced before a trial 
examiner of the Commission theretofore duly designated by it, and 
such testimony and other evidence were duly recorded and filed in 
the office of the Commission. Thereafter this proceeding regularly 
came on for final hearing before the Commission upon the complaint, 
answer thereto, testimony and other evidence, recommended decision 
of the trial examiner, to which no exceptions were filed, and briefs 
in support of the allegations of the complaint (no brief having been 
filed on behalf of the respondents and oral argument not having been 
requested) ; and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondents, Lawrence B. Dottenheim, Mark Dot- 
tenheim, Beatrice Dottenheim, and May Dottenheim, are individuals 
trading as Victor Importing Co., with their office and principal place 
of business located at 302 Fifth Avenue, New York, N. Y. 

Par. 2. Respondents are now, and for several years last past have 
been, engaged in the wholesale distribution and sale of domestic and 
imported merchandise of various kinds, including imitation pearl 
necklaces and other articles of jewelry, among and between the various 
States of the United States. 
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Respondents cause, and have caused, their said merchandise, when 
sold, to be shipped from their place of business located in the State 
of New York to purchasers thereof located in various other States of 
the United States. Respondents maintain, and at all times mentioned 
herein have maintained, a course of trade in their said merchandise 
in commerce among and between the various States of the United 
States. 

Par. 38. In the course and conduct of their aforesaid business 
respondents have purchased imitation pearls from importers engaged 
in the sale and distribution of said products in the United States. 
When received by the respondents said imported imitation pearls have 
been, and are, all labeled or marked with the word “Japan” or the 
words “Made in Japan,” or other word or words indicating the coun- 
try of origin. The respondents string such imported imitation pearls 
into necklaces, to which clasps of domestic manufacture are attached, 
or use them in other articles of jewelry. The necklaces of imported 
imitation pearls, and other articles of jewelry composed in substan- 
tial part of imported imitation pearls, are substantially of foreign 
origin. ; 

Par. 4. During the handling and processing of imported imitation 
pearls as described in paragraph 3, respondents cause to be removed 
all tags, labels, or other means of identification which indicate the 
foreign origin of such imitation pearls. Respondents then offer for 
sale, sell, and distribute necklaces of imported imitation pearls, and 
other articles of jewelry composed in substantial part of imported 
imitation pearls, without disclosing by any mark or label, or otherwise, 
that such imitation pearls are of foreign origin. 

Par. 5. A substantial portion of the purchasing public has a general 
preference for products of domestic origin over those of foreign origin, 
and has a prejudice against some imported products, particularly 
those originating in Japan. A substantial portion of the purchasing 
public also understands and believes that imitation pearl necklaces 
and other articles of jewelry composed in substantial part of imitation 
pearls offered for sale and sold in the United States are products of 
domestic manufacture in the absence of a tag, mark, or other 
identification thereon by which foreign origin is indicated. 

Par. 6. The complaint herein also alleges that the respondents’ 
practice of offering for sale, selling, and distributing necklaces and 
other articles of jewelry composed of cultured pearls without any 
label or marking to indicate to purchasers the foreign origin of such 
cultured pearls constitutes unfair and deceptive acts and practices. 
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The Commission has determined, for the reasons stated in its opinion 
accompanying its findings as to the facts and order to cease and desist 
in the matter of Z. Heller & Son, Inc. et al., docket No. 5358,1 that 
under the circumstances it should not require that necklaces or other 
articles of jewelry composed of imported cultured pearls be labeled 
or marked so as to disclose the foreign origin of the cultured pearls. 

Par. 7. Respondents’ aforesaid acts and practices of offering for 
sale, selling, and distributing jewelry products composed in whole 
or in substantial part of imported imitation pearls without any label- 
ing or other mark to indicate the foreign source or origin of such 
imitation pearls have had, and now have, the capacity and tendency 
to mislead and deceive purchasers and prospective purchasers into 
the false and erroneous belief that such jewelry products are wholly 
of domestic manufacture and origin and into the purchase thereof in 
reliance upon such erroneous belief. Respondents’ said acts and prac- 
tices also place in the hands of retailers of such jewelry products a 
means and instrumentality by which members of the consuming and 
purchasing public may. be misled and deceived into the false and er- 
roneous belief that such jewelry products are wholly of domestic 
origin, and thus into the purchase thereof in reliance upon such er- 
roneous belief. 

CONCLUSION 


The acts and practices of respondents as herein found are all to 
the injury and prejudice of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of the respond- 
ents, testimony and other evidence introduced before a trial examiner 
of the Commission theretofore duly designated by it, recommended 
decision of the trial examiner, to which no exceptions were filed, brief 
in support of the allegations of the complaint (no brief having been 
filed on behalf of the respondents and oral argument not having been 
requested) ; and the Commission having made its findings as to the 
facts and its conclusion that the respondents have violated the pro- 
visions of the Federal Trade Commission Act: 


1See ante, p. 48. 
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It is ordered, That the respondents, Lawrence B. Dottenheim, Mark 
Dottenheim, Beatrice Dottenheim, and May Dottenheim, individ- 
ually and trading as Victor Importing Co., or trading under any other 
name, and their agents, representatives, and employees, directly or 
through any corporate or other device, in connection with the offer- 
ing for sale, sale, or distribution in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act, of necklaces of imported 
imitation pearls, or other articles of jewelry composed in substan- 
tial part of imported imitation pearls, do forthwith cease and desist 
from: 

Offering for sale or selling said products without affirmatively and 
clearly disclosing thereon, or in immediate connection therewith, the 
country of origin of such imported imitation pearls. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port, in writing, setting forth in detail the manner and form in which 
they have complied with this order. 


919675—53——11 
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Complaint 47 BIG: 


In THE MATTER OF 


HARRY SUSSMAN AND MICHAEL SCHNITZER TRADING 
AS ATLAS PUTTY COMPANY 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5751. Complaint, Mar. 15, 1950—Decision, Sept. 1, 1950 


Where two partners engaged in the interstate sale and distribution of putty— 

Represented through the use of the words “Pure Linseed Oil Putty” on the labels 
attached to the containers in which certain products were packaged and sold, 
that the only oil used therein was pure linseed oil, when in fact substantial 
quantities of other oils were also included ; 

With tendency and capacity to mislead a substantial portion of the purchasing 
public in such respect, and cause it to purchase substantial quantities thereof : 

Held, That such acts and practices, under the circumstances set forth, were all to 
the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 


Before Mr. William L. Pack, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Wegman, Epstein & Burke, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Harry Sussman and 
Michael Schnitzer, individually and trading as Atlas Putty Co., here- 
inafter referred to as respondents, have violated the provisions of the 
said act and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondents Harry Sussman and Michael Schnitzer 
are individuals, trading as partners under the name Atlas Putty Co., 
with an office and principal place of business located at 510 Sinith 
Street, Brooklyn, N. Y. 

Par. 2. The respondents are now, and for more than 2 years last past, 
have been engaged in the sale and distribution of putty. 

In the course and conduct of such business respondents cause their 
said product, when sold, to be transported from their place of business 
in the State of New York to purchasers thereof located in various other 
States of the United States. Respondents maintain, and at all times 
mentioned herein have maintained, a course of trade in said product in 
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commerce among and between the various States of the United States. 
Their volume of business in such commerce is substantial. 

Par. 3. In the course and conduct of their business and for the pur- 
pose of inducing the purchase of certain of their products, respondents, 
subsequent to March 21, 1938, have represented, directly and by impli- 
cation, by means of painted labels upon the containers in which the 
product is sold and by other means that the only oil used in the compo- 
sition of certain of their putty, described on the said labels as “Pure 
Linseed Oil Putty” is pure linseed oil. 

Par. 4. The said representation is false and misleading. In truth 
and in fact the oil content of respondents’ said putty does not consist 
solely of linseed oil, but includes substantial quantities of other oils. 

Par. 5. The use by the respondents of the foregoing false and mis- 
leading representation has a tendency and capacity to, and does, mis- 
lead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that such representation is true and 
induces and has induced members of the public to purchase sub- 
stantial quantities of respondents’ product as a result of such belief. 

Par. 6. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule X XII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated September 1, 1950, the 
initial decison in the instant matter of trial examiner William L. Pack, 
as set out as follows, became on that date the decision of the Com- 


‘mission. 


Intr1au Decision 
By Wiiu1am L. Pack, Trial Examiner 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 15, 1950 issued and subse- 
quently served its complaint in this proceeding upon the respondents, 
Harry Sussman and Michael Schnitzer, individually and trading as 
Atlas Putty Co., charging them with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of that 
act. After the issuance of the complaint and the filing of respondent’s 
answer thereto, hearings were held at which testimony and other evi- 
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dence in support of and in opposition to the allegations of the com- 
plaint were introduced before the above-named trial examiner there- 
tofore duly designated by the Commission, and such testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter the proceeding regularly came on for final con- 
sideration by the trial examiner on the complaint, the answer thereto, 
and testimony and other evidence; and the trial examiner, having duly 
considered the record herein, finds that this proceeding is in the inter- 
est of the public and makes the following findings as to the facts, 
conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondents, Harry Sussmann and Michael 
Schnitzer, are individuals trading as partners under the name Atlas 
Putty Co., with their office and principal place of business located at 
510 Smith Street, Brooklyn, N. Y. Respondents are now and for a 
number of years last past have been engaged in the sale and distribu- 
tion of putty. 

Par. 2. Respondents cause and have caused their products, when 
sold, to be transported from their place of business in the State of 
New York to purchasers thereof located in various other States of 
the United States. Respondents maintain and have maintained a 
course of trade in their products in commerce among and between the 
various States of the United States. Their volume of business in 
such commerce is substantial. 

Par. 3. In the course and conduct of their business respondents have 
used the words “Pure Linseed Oil Putty” to designate and describe 
certain of their products, these words appearing on the labels attached 
to the containers in which such products were packaged and sold. 
Through the use of these words respondents have represented that 
the only oil used in the products in question was pure linseed oil. 

Par. 4. The record establishes and the examiner therefore finds that 
this representation was erroneous and misleading. Actually, the oil 
content of the products in question did not consist solely of linseed oil 
but included substantial quantities of other oils. 

Par. 5. The record indicates that respondents have discontinued 
the use of such other oils and that the oil now used in all of their 
products is exclusively linseed oil. 

Par. 6. The use by respondents of the representation referred to 
above has the tendency and capacity to mislead and deceive a substan- 
tial portion of the purchasing public with respect to the character and 
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composition of respondents’ products, and the tendency and capacity 
to cause such portion of the public to purchase substantial quantities 
of the products as a result of the erroneous and mistaken belief so 
engendered. . ; 


CONCLUSION 


The acts and practices of the respondents as hereinabove set out are 
all to the prejudice of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, Harry Sussman and Michael 
Schnitzer, individually and trading as Atlas Putty Co., or trading 
under any other name, and their representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of putty in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Using the words “Pure Linseed Oil Putty,” or any other words 
of similar import, to designate or describe putty whose oil content is 
not linseed oil exclusively. 

2. Representing in any manner, directly or by implication, that the 
oil content of respondents’ products is linseed 011 exclusively, when 
such is not the fact. 

In the case of putty which contains both linseed oil and other oils, 
this order shall not be construed as prohibiting respondents from 
referring to such linseed oil content, provided the presence of such 
other oils is clearly disclosed in connection with the reference to the 
linseed oil content. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein, Harry Sussman and 
Michael Schnitzer shall, within sixty (60) days after service upon 
them of this order, file with the Commission a report in writing set- 
ting forth in detail the manner and form in which they have complied 
with this order [as required by said declaratory decision and order 
of September 1, 1950]. 


116 FEDERAL TRADE COMMISSION DECISIONS 


Syllabus 47 F. T.C. 


In THE MAarTrTer oF 
HAMILTON MANUFACTURING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3944. Oomplaint, Nov. 8, 1939—Decision, Sept. 7, 1950 


Where an individual engaged in the interstate sale and distribution of pushcards 
and punchboards including many which, arranged with explanatory instruc- 
tions or blank spaces therefor, were designed for use in the sale and distri- 
bution of merchandise to the public by means of a game of chance, gift 
enterprise, or lottery scheme, whereby the purchaser of a push or punch who 
by chance selected a concealed winning number, secured an article of mer- 
chandise at much less than its normal retail price, and others received nothing 
other than the privilege of a push or punch— 

Sold such devices to dealers in such merchandise as candy, cigarettes, clocks, 
razors, cosmetics, clothing, etc., by whom assortments were made up of 
various articles together with a card or board, and sold to retailers and others 
who exposed and resold the same to the purchasing public in accordance with 
the aforesaid sales plan, involving a chance to procure articles at much less 
than their normal retail price; and thereby 

Supplied to and placed in the hands of others the means of conducting lotteries, 
gift enterprises or games of chance in the sale and distribution of merchan- 
dise to the consuming public, contrary to an established public policy of the 
United States Government, and in violation of criminal laws; 

With the result that members of the purchasing public were thereby induced to 
deal with retailers using such sales devices; many retailers were thereby 
induced to trade with manufacturers, wholesalers and jobbers who thus sold 
and distributed their products ; competitors of such retailers were faced with 
the alternatives of also using such devices or suffering loss of substantial 
trade; and competitors of such suppliers who did not use such devices often 
lost sales to those who did: 

Heid, That such acts and practices, under the circumstances set forth, were all 


to the prejudice and injury of the public and constituted unfair acts and 
practices in commerce. 


Mr. J.W. Brookfield, Jr. for the Commission. 

Guesmer, Carson & MacGregor, of Minneapolis, Minn., and Mr. J. 
Bond Smith and Mr. Joseph A. Padway, of Washington, D. C., for 
respondent. 

Mr. Joseph A. Padway and Mr. Herbert 8. Thatcher, of Washing- 
ton, D. C., for Minneapolis Printing Pressmen and Assistants Union 
No. 20; Bookbinders and Bindery Women, Twin City Local No. 12, 
I. B. of B.; and Stenographers, Bookkeepers, Typists and Assistants 
Union, Minneapolis Local No. 17661; intervenors. 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Hamilton Manufac- 
turing Co., a corporation, hereinafter referred to as respondent, has 
violated the provisions of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the interest of 
the public, hereby issues its complaint stating its charges in that respect 
as follows: 

ParaGrarH 1. Respondent, Hamilton Manufacturing Co., is a corpo- 
ration organized and doing business under the laws of the State of 
Minnesota, with its principal office and place of business located at 413 
South Fifth Street, Minneapolis, Minn. Respondent is now and for 
some time last past has been engaged in the manufacture of devices 


‘commonly known as pushcards and punchboards and in the sale and 


distribution of such merchandise to manufacturers of, and dealers in, 
various other articles of merchandise in commerce between and among 
the various states of the United States, and in the District of Columbia. 

Respondent causes and has caused said devices, when sold, to be 
transported from its aforesaid place of business to purchasers thereof 
in various states of the United States other than the State of Minne- 
sota, and in the District of Columbia, at their respective points of 
location. ‘There is now, and has been for some time last past, a course 
of trade by said respondent in such pushcard and punchboard devices 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as described in par- 
agraph 1 hereof, respondent sells and distributes and has sold and 
distributed to said manufacturers and dealers pushcards and punch- 
boards so prepared and arranged as to involve games of chance, gift 
enterprises, or lottery schemes, when used in making sales of mer- 
chandise to the consuming public. Respondent sells and distributes 
and has sold and distributed many kinds of said pushcards and punch- 
boards, but all of said pushcards and punchboards involve the same 
chance or lottery features when used in connection with the sale or dis- 
tribution of merchandise, and vary only in detail. Many of such 
pushcards and punchboards have printed on the faces thereof certain 
legends or instructions that explain the manner in which said devices 
are to be used or may be used in the sale or distribution of various 
specified articles of merchandise. ‘The prices of the sales on said push- 
cards and punchboards vary in accordance with the individual device. 
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Each purchaser is entitled to one push or punch from the pushcard or 
punchboard, and when a push or punch is made, a disk or printed slip 
is separated from the pushcard or punchboard and a number is dis- 
closed. The numbers are effectively concealed from the purchasers, 
and prospective purchasers, until a selection has been made and the 
push or punch completed. Certain specified numbers entitle pur- 
chasers to designated articles of merchandise. Persons securing lucky 
or winning numbers receive articles of merchandise at prices which are 
much less than the normal retail price of said articles of merchandise. 
Persons who do not secure such lucky or winning numbers receive 
nothing for their money other than the privilege of making a push or 
punch from said card or board. The articles of merchandise are thus 
distributed to the consuming or purchasing public wholly by lot or 
chance. 

Others of said pushcard and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. On 
those pushcards and punchboards the purchasers thereof place in- 
structions or legends which have the same import and meaning as 
the instructions or legends placed by respondent on said pushcard 
and punchboard devices hereinabove described. The only use to be 
made of said pushcard and punchboard devices, and the only manner 
in which they are used, by the ultimate purchasers thereof, is in com- 
bination with other merchandise so as to enable said ultimate pur- 
chasers to sell or distribute said other merchandise by means of lot 
or chance as hereinabove alleged. 

Par. 8. Many persons, firms, and corporations who sell and dis- 
tribute candy, cigarettes, clocks, razors, cosmetics, clothing, and other 
articles of merchandise in commerce between and among the various 
States of the United States, and in the District of Columbia, have 
purchased respondent’s said pushcard and punchboard devices and 
have packed and assembled assortments comprised of various articles 
of said merchandise, together with said pushcard and punchboard de- 
viecs. Retail dealers who have purchased such assortments, either 
directly or indirectly, have exposed the same to the purchasing public 
and have sold or distributed said articles of merchandise by means of 
said pusheards and punchboards in accordance with the sales plan 
as described in paragraph 2 hereof. Because of the element of chance 
involved in connection with the sale or distribution of said merchan- 
dise by means of said pushcards and punchboards, many members of 
the purchasing public have been induced to trade or deal with retail 
dealers selling or distributing said merchandise by means thereof. 
As a result thereof, many retail dealers have been induced to deal or 
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trade with manufacturers, wholesale dealers and jobbers who sell and 
distribute said merchandise together with said devices. Said persons, 
firms or corporations have many competitors who sell or distribute 
like or similar articles of said merchandise in commerce between and — 
among the various States of the United States, and in the District of 
Columbia. Said competitors are faced with the alternative of de- 
scending to the use of said pushcard and punchboard devices or other 
similar devices which they are under a powerful moral compulsion not 
to use in connection with the sale or distribution of their merchandise 
or to suffer the loss of substantial trade. Said competitors do not sell 
or distribute their merchandise by means of pushcard or punchboard 
devices or similar devices because of the element of chance or lottery 
features involved therein, and because such practices are contrary to 
the public policy of the Government of the United States and in 
violation of criminal laws, and such competitors refrain from supply- 
ing to, or placing in the hands of, others pushcard or punchboard 
devices or any other similar devices which are to be used, or which 
may be used, in connection with the sale or distribution of the mer- 
chandise of such competitors to the general public by means of a lot- 
tery, game of chance, or gift enterprise. As a result thereof substan- 
tial trade has been unfairly diverted to said persons, firms, and 
corporations from said competitors in said commerce, who do not sell 
or use such devices. 

Par. 4. The sale of merchandise to the purchasing public throug 
the use of, or by means of, said devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles 
of said merchandise at prices much less than the normal retail price 
thereof and teaches and encourages gambling among members of the 
public, all to the injury of the public. The use of said sales plan or 
method in the sale of merchandise and the sale of merchandise by and 
through the use thereof and by the aid of said sales plan or method 
is a practice of the sort which is contrary to an established public 
policy of the Government of the United States, and in violation of 
criminal laws, and constitutes unfair methods of competition and 
unfair acts and practices in said commerce. 

The sale or distribution of said pushcards and punchboards by re- 
spondent as hereinabove alleged supplies to, and places in the hands 
of, others the means of conducting lotteries, games of chance, or gift 
enterprises in the sale or distribution of their merchandise. ‘The 
respondent thus supplies to, and places in the hands of, said persons, 
firms and corporations the means of, and instrumentalities for, en- 
gaging in unfair methods of competition and unfair acts and practices 
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within the intent and meaning of the Federal Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondent as herein- 
above alleged are all to the prejudice and injury of the public, and 
constitute unfair acts and practices in commerce, within the intent 
and meaning of the Federal Trade Commission Act. 


Reeort, Finpines As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 8, 1939, issued and subse- 
quently served upon the respondent, Hamilton Manufacturing Co., 
its complaint in this proceeding, charging said respondent with the 
use of unfair acts and practices in commerce in violation of the pro- 
visions of that act. The respondent’s original answer to said com- 
plaint was filed on December 19, 1939, but on October 7, 1940, the 
respondent filed with the Commission a motion for permission to 
withdraw said answer and to file in lieu thereof a substitute answer 
admitting, with certain exceptions, all of the allegations of fact set 
forth in the complaint, and this motion was granted and the substitute 
answer was accordingly received and filed. On July 23, 1941, the 
Commission directed that the case be held in abeyance pending dis- 
position by the Commission of certain other proceedings involving the 
same principle of law. These proceedings have now been disposed 
of and the principle of law involved has been established. The mem- 
bership of the Commission having been substantially changed in the 
interim, however, the respondent was extended an opportunity, in 
conformity with the Commission’s policy in such circumstances, to 
reargue this matter before the Commission as presently constituted, 
but the Commission was informed by letter dated July 19, 1950, from 
counsel for the respondent, that such reargument was not desired, 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission upon the complaint of the Commission, the respond- 
ent’s substitute answer thereto, and briefs and oral argument of 
counsel; and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that the proceeding is 
in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondent, Hamilton Manufacturing Co., is a 
corporation organized and doing business under and by virtue of the 
laws of the State of Minnesota, with its principal office and place of 
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business located at 413 South Fifth Street, in the city of Minneapolis, 
State of Minnesota. 

Par. 2. Said respondent is now, and for more than 25 years last past 
it has been, engaged in the sale and distribution of devices commonly 
known as pushcards and punchboards. The respondent causes and 
has caused said devices, when sold, to be transported from its place of 
business in the State of Minnesota to purchasers thereof at their re- 
spective points of location in the various States of the United States 
other than Minnesota and in the District of Columbia. There is now, 
and at all times mentioned herein there has been, a regular course of 
trade in such devices by the respondent in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 3. Among the various types of pushcards and punchboards 
sold by the respondent to dealers in other merchandise are many which 
are designed for use in the sale and distribution of merchandise to 
the public by means of a game of chance, gift enterprise or lottery 
scheme. These cards and boards vary in detail, but all of them involve 
the same general principle. Many of said devices have printed on the 
faces thereof certain legends or instructions which explain the manner 
in which they are to be used or may be used in the sale or distribution 
of specified articles of merchandise. The prices of the sales on said 
pushcards and punchboards vary in accordance with the individual 
device. Each purchaser is entitled to one push or punch from the 
device, for the amount of money paid, and when a push or punch is 
made a disk or printed slip is separated and a number is disclosed. 
The numbers are effectively concealed from purchasers and prospective 
purchasers until a selection has been made and the push or punch com- 
pleted. Certain specified numbers entitle purchasers to. articles of 
merchandise. Persons securing lucky or winning numbers receive 
articles of merchandise at prices which are much less than the normal 
retail price thereof. Persons not obtaining one of the lucky or win- 
ning numbers receive nothing for their money other than the privilege 
of making a push or punch from said card or board. The articles of 
merchandise are thus distributed to the consuming or purchasing 
public wholly by lot or chance. 

Others of said pushcard and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. 
On those pushcards and punchboards the purchasers thereof place 
instructions or legends which have the same import and meaning as 
the instructions or legends placed by respondent on said pushcard 
and punchboard devices hereinabove described. The only use to be 
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made of said pushcard and punchboard devices, and the only manner 
in which they are used, by the ultimate purchasers thereof, is in com- 
bination with other merchandise so as to enable said ultimate pur- 
chasers to sell or distribute said other merchandise by means of lot. or 
chance as hereinabove described. 

Par. 4. Many persons, firms, and corporations who sell and distribute 
various articles of merchandise in commerce, such as candy, cigarettes, 
clocks, razors, cosmetics, clothing and other articles of merchandise, 
have purchased the respondent’s pusheards and punchboards, and 
such purchasers have made up assortments consisting of various ar- 
ticles of merchandise and a card or board and have sold and distributed 
their merchandise so packed and assembled to retail dealers and others 
for resale to the public. 

Par. 5. Retail dealers who have purchased assortments of merchan- 
dise herein referred to have exposed and sold said merchandise to the 
purchasing public by the use of the pushcards and punchboards in 
accordance with the aforesaid sales plan. Thus, the respondent sup- 
plies to and places in the hands of others the means of conducting 
lotteries, gift enterprises, or games of chance in the sale and distri- 
bution of merchandise to the consuming public. 

Par. 6. Because of the element of chance involved in the purchase 
of merchandise by means of pushcards and punchboards, members of 
the purchasing public have been induced to trade or deal with retail 
dealers selling or distributing their merchandise through the use of 
such devices. As a result, many retail dealers have been induced to 
deal or trade with manufacturers, wholesale dealers, and jobbers who 
sell and distribute their products together with said pushcards and 
punchboard devices. 

Such retail dealers have competitors who sell or distribute like or 
similar articles of merchandise. Said competitors are faced with the 
alternative of also using pushcards and punchboards and other similar 
devices in connection with the sale and distribution of their merchan- 
dise- or suffering the loss of substantial trade. 

Manufacturers, wholesale dealers, and jobbers who use pushcards, 
punchboards and similar devices in connection with the sale of their 
merchandise to retailers also have competitors who do not use such 
devices. Such manufacturers, wholesalers, and jobbers who do not use 
lottery devices in promoting the sale of their merchandise often have 
their sales and potential sales diverted to those who do use these 
devices. 

Par. 7. The sale of merchandise to the purchasing public through 
the use of or by means of pushcards or punchcards in the manner 
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above described involves a game of chance or the sale or a chance to 
procure articles of merchandise at prices much less than the normal 
retail price thereof. The use of said sales plan or method in the sale 
of merchandise, and the sale of merchandise by and through the use 
thereof and by the aid of said sales plan or method, is a practice which 
is contrary to an established public policy of the Government of the 
United States and is in violation of criminal laws. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and constitute unfair acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondent’s substi- 
tute answer thereto, in which answer said respondent admitted, with 
certain exceptions, all of the allegations of fact set forth in the com- 
plaint, and briefs and oral argument of counsel, and the Commission 
having made its findings as to the facts and its conclusion that the 
respondent has violated the provisions of the Federal Trade Com- 
mission Act: 

It is ordered, That the respondent, Hamilton Manufacturing Co., 
and said respondent’s officers, agents, representatives, and employees, 
directly or through any corporate or other device, do forthwith cease 
and desist from: 

Selling or distributing in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, pushcards, punchboards, or other 
lottery devices, which are to be used or may be used in the sale or distri- 
bution of merchandise to the public by means of a game of chance, gift 
enterprise or lottery scheme. 

It is further ordered, That the respondent shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with this order. 

Commissioner Mason concurring in the findings as to the facts and 
conclusion, but not concurring in the form of order to cease and desist, 
for the reasons stated in his opinion concurring in part and dissenting 
in part in Docket 5203—Worthmore Sales Co.? 


1See 46 F. T. C. 606. March 10, 1950. 
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In THE MATTER OF 
MAX LEVIN ET AL. TRADING AS LEVIN BROS. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3954. Complaint, Nov. 20, 1939—Decision, Sept. 7, 1950 


Where the surviving partner engaged in carrying on under the partnership name 
the competitive interstate sale and distribution of pushcards and punch- 
boards, including devices which, arranged with explanatory instructions or 
blank spaces therefor, were designed for use in the sale and distribution 
of merchandise to the public by means of a game of chance, gift enterprise, 
or lottery scheme, whereby the purchaser of a push or punch who by chance 
selected a concealed winning number, secured an article of merchandise 
for much less than its normal retail price, and others received nothing for 
their money other than the push or punch— 

(a) Sold such pusheards and punchboards to dealers in candy, cigarettes and 
other articles who made up and sold assortments consisting of various ar- 
ticles and a card or board, to retailers and others, by whom they were 
exposed and sold to the purchasing public in accordance with aforesaid 
sales plan; and 

Where said individual, engaged also in the sale and distribution of assortments 
of knives, watches, candy, blankets, radios, cigarette lighters and other 
articles of merchandise packed for sale to the purchasing public, through 
use of a lottery scheme, consisting, typically of boxes of candy of varying 
size, together with a punchboard for use in their sale under a plan whereby 
the purchaser of a punch received for the 5 cents paid, more or less, de- 
pending on the number disclosed, one of the boxes of candy, the value of 
which was in excess of 5 cents, or nothing other than the privilege of making 
a punch— 

(ob) Sold such and similar assortments to wholesale dealers, jobbers and re- 
tailers, by whom they were directly or indirectly exposed and sold to the 
purchasing public in accordance with the aforesaid sales plan, involving 
a game of chance to procure articles of merchandise at. prices much less 
than their normal retail price; and 

Thereby supplied to and placed in the hands of others, through such assortments 
and through those assembled by the purchasers of his punchboards and 
pusheards, the means of conducting lotteries, etc. in the sale of merchan- 
dise to the purchasing public, contrary to an established public policy of 
the United States Government, and in violation of criminal laws; 

With the result that many members of the purchasing public, by reason of the 
element of chance involved, were attracted by said method of sale and were 
induced to deal with retailers and others who thus distributed their mer- 
chandise, and many retailers and others were induced to trade with manu- 
facturers, wholesalers and jobbers who sold their products together with 
pushcards or punchboards; and trade in commerce was unfairly diverted 
to those employing said plan or method from their competitors who did not 
use such methods, and with tendency and capacity so to do: 
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Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair methods 
of competition in commerce, and unfair acts and practices therein. 


Before Ur. W. W. Sheppard and Mr. John W. Addison, trial exam- 
iners. 

Mr. J. W. Brookfield, Jr. for the Commission. 

Dix, Dix & Patrick, of Terre Haute, Ind., for respondents, 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Max Levin, Morris 
L. Levin, and Isaac P. Levin, individuals and copartners trading as 
Levin Bros., hereinafter referred to as respondents, have violated 
the provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the interest of the 
public, hereby issues its complaint, stating its charges in that respect 
as follows: 


COUNT I 


ParacGraPH 1. Respondents, Max Levin, Morris L. Levin, and Isaac 
P. Levin, are individuals and copartners trading as Levin Bros., with 
their principal office and place of business located in Terre Haute, Ind. 
Respondents are now and for some time last past have been engaged 
in the sale and distribution of knives, watches, candy, blankets, radios, 
cigarette lighters and other articles of merchandise in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. Respondents cause and have caused said mer- 
chandise when sold to be transported from their aforesaid place of 
business in Terre Haute, Ind., to purchasers thereof, at their respective 
points of location, in the various other States of the United States and 
in the District of Columbia. There is now and has been for some time 
last past a course of trade by respondents in such merchandise in com- 
merce between and among the various States of the United States and 
in the District of Columbia. In the course and conduct of said business 
respondents are and have been in competition with other individuals 
and with partnerships and corporations engaged in the sale and distri- 
bution of like or similar merchandise in commerce between and among 
the various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business, as described in 
paragraph 1 hereof, respondents sell and have sold to wholesale dealers, 
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jobbers, and retail dealers, certain assortments of merchandise so 
packed or assembled, as to involve the use of games of chance, gift 
enterprises, or lottery schemes when sold and distributed to the con- 
sumers thereof. One of said assortments is hereinafter described for 
the purpose of showing the method used by respondents and is as 
follows: 

This assortment consists of boxes of candy of varying size, together 
with a device commonly called a punchboard. Said boxes of candy 
are sold and distributed to the consuming public by means of said 
punchboard in the following manner: Sales are 5 cents each, more or 
less, and when a punch is made from the board, a number is disclosed. 
The numbers begin with 1 and continue to the number of punches there 
are on the board but the numbers are not arranged in numerical se- 
quence. The board bears the statement or statements informing pro- 
spective purchasers that certain specified numbers entitled the pur- 
chaser thereof to receive a box of candy. A purchaser who does not 
qualify by obtaining one of the lucky numbers receives nothing for his 
money other than the privilege of punching a number from the board. 
The boxes of candy are worth more than 5 cents each and the purchaser 
who obtains one of the numbers calling for one of the boxes of candy 
receives the same for the price of 5 cents. The numbers are effectively 
concealed from purchasers and prospective purchasers until a punch 
or selection has been made and the particular punch separated from 
the board. The said boxes of candy are thus distributed to purchasers 
of punches from the board wholly by lot or chance. 

Respondents sell and distribute and have sold and distributed, 
various assortments of merchandise along with punchboards involv- 
ing a lot or chance feature but such assortments are similar to the one 
hereinabove described and vary only in detail. 

Par. 3. Retail dealers who purchase respondents’ said merchandise, 
directly or indirectly, expose and sell the same to the purchasing public 
in accordance with the sales plan aforesaid. Respondents thus supply 
to and place in the hands of others the means of conducting lotteries in 
the sale of their merchandise in accordance with the sales plan herein- 
above set forth. The use by respondents of said method in the sale of 
their merchandise and the sale of said merchandise by and through the 
use thereof and by the aid of said method, is a practice of a sort which 
is contrary to an established public policy of the Government of the 
United States and in violation of the criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged, involves a game of chance or the sale of a chance 
to procure one of the said articles of merchandise at a price much less 
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than the norma] retail price thereof. Many persons, firms, and cor- 
porations who sell or distribute merchandise in competition with the 
respondents, as above alleged, are unwilling to adopt and use said 
method or any method involving a game of chance of the sale of a 
chance to win something by chance, or any method that is contrary to 
public policy, and such competitors refrain therefrom. Many persons 
are attracted by said sales plan or method employed by respondents in 
the sale and distribution of their merchandise and the element of 
chance involved therein, and are thereby induced to buy and sell 
respondents’ merchandise in preference to merchandise offered for sale 
and sold by said competitors of respondents, who do not use the same 
or an equivalent method. The use of said method by respondents, be- 
cause of said game of chance, has a tendency and capacity to, and does 
unfairly, divert trade in commerce between and among the various 
States of the United States and in the District of Columbia, to re- 
spondents from their said competitors who do not use the same or an 
equivalent method. As a result thereof, substantial injury is being 
and has been done by respondents to competition in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 

Par. 5. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondents’ competitors and constitute unfair methods of competition 
in commerce and unfair acts and practices in commerce within the in- 
tent and meaning of the Federal Trade Commission Act. 


COUNT II 


ParacrapH 1. Respondents, Max Levin, Morris L. Levin, and Isaac 
P. Levin, are individuals and copartners trading as Levin Bros., with 


their principal office and place of business located at Terre Haute, 


Ind. Respondents are now, and for some time last past have been, 
engaged in the sale and distribution of devices commonly known as 
punchcards and punchboards, to dealers in various other articles of 
merchandise, in commerce between and among the various States of the 
United States and in the District of Columbia. 

Respondents cause and have caused said devices, when sold, to be 
transported from their aforesaid place of business in Terre Haute, 
Ind., to purchasers thereof, at their respective points of location, in 
various States of the United States other than the State of Indiana, 
and in the District of Columbia. There is now and has been for some 
time last past a course of trade by said respondents in such pushcards 
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and punchboard devices in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents sell and distribute, and have sold 
and distributed, to dealers pushcards and punchboards so prepared 
and arranged as to involve games of chance, gift enterprises, or lot- 
tery schemes when used in making sales of their merchandise to the 
consuming public. Respondents sell and distribute, and have sold 
and distributed, many kinds of said pushcards and punchboards, but 
all of said pushcards and punchboards involve the same chance or 
lottery features, when used in connection with the sale or distribu- 
tion of merchandise and vary only in detail. 

Many of said pushcards and punchboards have printed on the faces 
thereof certain legends or instructions that explain the manner in 
which said devices are to be used or may be used in the sale or dis- 
tribution of various specified articles of merchandise. ‘The prices 
of the sales on pushcards and punchboards vary in accordance with 
the individual device. Each purchaser is entitled to one punch or 
push from the device, for the amount of: money paid, and when a push 
or punch is made a disk or printed slip is separated from the push- 
card or punchboard and a number is disclosed. The numbers are 
effectively concealed from purchasers and prospective purchasers 
until a selection has been made and the push or punch completed. 
Certain specified numbers entitle purchasers to designated articles of 
merchandise. Persons securing lucky or winning numbers receive 
articles of merchandise without additional cost at prices which are 
much less than the normal retail price of said articles of merchandise. 
Persons not obtaining one of the lucky or winning numbers receive 
nothing for their money other than the privilege of making a push or 
punch from said card or board. The articles of merchandise are thus 
distributed to the consuming or purchasing public wholly by lot or 
chance. 

Others of said pushcard and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. 
On those pushcards and punchboards the purchasers thereof place 
instructions or legends which have the same import and meaning as 
the instructions or legends placed by the respondents on said push- 
card and punchboard devices first hereinabove described. The only 
use to be made of said pushcard and punchboard devices, and the only 
manner in which they are used by the ultimate purchasers thereof, is 
in combination with other merchandise so as to enable said ultimate 
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purchasers to sell or distribute said other merchandise by means of 
lot or chance, as hereinabove alleged. 

Par. 3. Many persons, firms, and corporations who sell and distrib- 
ute, and have sold and distributed, candy, cigarettes and other articles 
of merchandise in commerce between and among the various States of 
the United States and in the District of Columbia, purchase and have 
purchased respondents’ said pushcard and punchboard devices and 
pack and assemble, and have packed and assembled, assortments com- 
prised of various articles of merchandise, together with said pushcard 
and punchboard devices. Retail dealers who have purchased said 
assortments, either directly or indirectly, have exposed the same to 
the purchasing public and have sold or distributed said articles of 
merchandise by means of said pushcards and punchboards, in accord- 
ance with the sales plan as described in paragraph 2 hereof. Because 
of the element of chance involved in connection with the sale and 
distribution of said merchandise by means of said pushcards and 
punchboards, many members of the purchasing public have been 
induced to trade or deal with retail dealers selling or distributing said 
merchandise by means thereof. Asa result thereof, many retail dealers 
have been induced to deal with or trade with manufacturers, wholesale 
dealers and jobbers who sell and distribute said merchandise, together 
with said devices. Said persons, firms, and corporations have many 
competitors who sell or distribute like or similar articles of merchan- 
dise in commerce between and among the various states of the United 
States and in the District of Columbia. Said competitors are faced 
with the alternative of descending to the use of said pushcard and 
punchboard devices,.or other similar devices, which they are under a 
powerful moral compulsion not to use in connection with the sale or 
distribution of their merchandise, or to suffer the loss of substantial 
trade. Said competitors do not sell or distribute their merchandise 
by means of pushcard or punchboard devices, or similar devices, 
because of the element of chance or lottery features involved therein, 
and because such practices are contrary to the public policy of the 
Government of the United States and in violation of criminal laws, 
and such competitors refrain from supplying to or placing in the hands 
of, others pushcard or punchboard devices, or any other similar devices 
which are to be used, or which may be used in connection with the sale 
or distribution of the merchandise of such competitors to the general 
public by means of a lottery, game of chance, or gift enterprise. Asa 
result thereof, substantial trade in commerce between and among the 
various States of the United States and in the District of Columbia 
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has been unfairly diverted to said persons, firms, and corporations 
from said competitors, who do not sell or use said devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles 
of merchandise at prices much less than the normal retail price 
thereof, and teaches and encourages gambling among members of the 
public, all to the injury of the public. The use of said sales plan or 
method in the sale of merchandise, and the sale of merchandise by 
and through the use thereof and by the aid of said sales plan or 
method, is a practice of a sort which is contrary to an established 
public policy of the Government of the United States, and in violation 
of criminal laws, and constitutes unfair methods of competition in 
commerce, and unfair acts and practices in commerce within the in- 
tent and meaning of the Federal Trade Commission Act. 

The sale or distribution of said pushcard and punchboard devices 
by respondents, as hereinabove alleged, supplies to and places in the 
hands of others the means of conducting lotteries, games of chance, or 
gift enterprises in the sale of distribution of their merchandise. The 
respondents thus supply to and place in the hands of said persons, 
firms, and corporations the means of, and the instrumentalities for, 
engaging in unfair methods of competition in commerce, and unfair 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondents, as herein- 
above alleged, are all to the prejudice and injury of the public, and 
constitute unfair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FrnpInes As TO THE Facts, anpD OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 20, 1939, issued and 
subsequently served upon the respondents named in the caption hereof 
its complaint in this proceeding, charging said respondents with the 
use of unfair methods of competition in commerce and unfair acts 
and practices in commerce in violation of the provisions of that act. 
The respondents’ answer to said complaint was filed on December 9, 
1939, and on January 18, 1941, a trial examiner of the Commission 
was desteraied by it to take Re and other evidence and to per- 
form all other duties authorized by law. On March 21, 1950, after 
the introduction of certain testimony and other evidence, there was 
filed with the trial examiner on behalf of Morris L. Levin, surviving 
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partner of the former partnership composed of Max Levin, Morris 
L. Levin, and Isaac P. Levin, a motion for permission to withdraw the 
original answer to said complaint and to file in lieu thereof a substitute 
answer admitting, with certain exceptions, the material allegations of 
fact set forth in the complaint and waiving all intervening procedure 
and further hearing as to said facts, which said motion was granted, 
and the substitute answer was accordingly received and filed. There- 
after, this proceeding regularly came on for final hearing before the 
Commission upon the complaint and substitute answer thereto; and 
the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that the proceeding is in the in- 
terest of-the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, Morris L. Levin, an individual, is 
the surviving partner of a copartnership formerly composed of the 
said Morris L. Levin, Max Levin, and Isaac P. Levin who traded under 
the name of Levin Bros. Said partnership maintained its principal 
office and place of business in Terre Haute, Ind. Since the deaths of 
Max Levin and Isaac P. Levin the business of the former partnership 
has been carried on under the same name and at the same address by 
the surviving partner, Morris L. Levin, and the term respondent as 
used hereinafter, when such term is unqualified, refers to Morris L. 
Levin as such surviving partner. 

Par. 2. The respondent, Morris L. Levin, together with his copart- 
ners Max Levin and Isaac P. Levin, was formerly engaged in the sale 
and distribution of devices commonly known as pushcards and punch- 
boards. The respondent caused said devices, when sold, to be trans- 
ported from his place of business in the State of Indiana to purchasers 
thereof at their respective points of location in the various States of 
the United States other than Indiana and in the District of Columbia. 
During the time the respondent was engaged in the sale of pushcards 
and punchboards there was a regular course of trade in such devices 
by the respondent in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 3. Among the various types of pushcards and punchboards sold 
by the respondent to dealers in other merchandise were many which 
were designed for use in the sale and distribution of merchandise to 
the public by means of a game of chance, gift enterprise or lottery 
scheme. These cards and boards varied in detail, but all of them in- 
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volved the same general principle. Many of said devices had printed 
on the faces thereof certain legends or instructions which explained 
the manner in which they were to be used or might have been used in 
the sale or distribution of specified articles of merchandise. The 
prices of the sales on said pushcards and punchboards varied in ac- 
cordance with the individual device. Each purchaser was entitled to 
one push or punch from the device, for the amount of money paid, 
and when a push or punch was made a disk or printed slip was sepa-. 
rated and a number was disclosed. The numbers were effectively 
concealed from purchasers and prospective purchasers until a selection 
had been made and the push or punch completed. Certain specified 
numbers entitled purchasers to articles of merchandise. - Persons 
securing lucky or winning numbers received articles of merchandise 
at prices which were much less than the normal retail price thereof. 
Persons who did not obtain one of the lucky or winning numbers re- 
ceived nothing for their money other than the privilege of making a 
push or punch from said card or board. The articles of merchandise 
were thus distributed to the consuming or purchasing public wholly 
by lot or chance. 

Others of said pushcard and punchboard devices had no instructions 
or legends thereon but had blank spaces provided therefor. On those 
pushcards and punchboards the purchasers thereof placed instructions 
or legends which had the same import and meaning as the instructions 
or legends placed by the respondent on said pushcard and punchboard 
devices first hereinabove described. The only use to be made of said 
pushcard and punchboard devices, and the only manner in which they 
were used by the ultimate purchasers thereof, was in combination with 
other merchandise so as to enable said ultimate purchasers to sell or 
distribute said other merchandise by means of lot or chance, as herein- 
above described. 

Par. 4. Many persons, firms, and corporations who sold and dis- 
tributed various articles of merchandise in commerce, such as candy, 
cigarettes, and other articles, purchased the respondent’s pushcards 
and punchboards, and such purchasers made up assortments consisting 
of various articles of merchandise and a card or board and sold their 
merchandise so packed and assembled to retail dealers and others for 
resale to the public. 

Par. 5. In addition to selling pushcards and punchboards as sepa- 
rate items, as herein described, the respondent engaged also in the 
sale and distribution of knives, watches, candy, blankets, radios, 
cigarette lighters, and other articles of merchandise. He caused such 
articles of merchandise, when sold, to be transported from his place of 
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business in the State of Indiana to purchasers thereof at their re- 
spective points of location in various other States of the United States 
and in the District of Columbia. During the time the respondent was 
engaged in the sale of such articles of merchandise there was a regular 
course of trade in such merchandise by the respondent in commerce 
between and among the various States of the United States and in the 
District of Columbia. In the course and conduct of this business the 
respondent was in competition with other individuals and with part- 
nerships and corporations also engaged in the sale and distribution of 
like or similar merchandise in commerce between and among the 
various States of the United States and in the District of Columbia. 

In connection with this phase of the respondent’s business it was 
his practice to sell to wholesale dealers, jobbers, and retail dealers 
certain assortments of knives, watches, candy, blankets, radios, 
cigarette lighters, and other articles of merchandise so packed and 
assembled as to involve the use of a game of chance, gift enterprise, or 
lottery scheme when said merchandise was sold and distributed to the 
purchasing public. For the purpose of illustrating this practice one 
of such assortments is described as follows: 

The assortment consisted of boxes of candy of varying size, together 
with a punchboard. The boxes of candy were sold and distributed 
to the consuming public by means of said punchboard in the following 
manner: Sales were 5 cents each, more or less, and when a punch 
was made from the board, a number was disclosed. The numbers 
began with 1 and continued to the number of punches there were on 
the board, but the numbers were not arranged in numerical sequence. 
The board bore the statement or statements informing prospective 
purchasers that certain specified numbers entitled the purchaser 
thereof to receive a box of candy. A purchaser who did not qualify 


_ by obtaining one of the lucky numbers received nothing for his money 


other than the privilege of punching a number from the board. The 
boxes of candy were worth more than 5 cents each and the purchaser 
who obtained one of the numbers calling for one of the boxes of candy 
received the same for the price of 5 cents. The numbers were effec- 
tively concealed from purchasers and prospective purchasers until a 
punch or selection had been made and the particular punch separated 
from the board. The said boxes of candy were thus distributed to 
purchasers of punches from the board wholly by lot or chance. 

The respondent sold and distributed various other assortments of 
merchandise and punch boards so packed and assembled as to involve 
the same lottery feature when the merchandise was sold to the pur- 
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chasing public, but all of such assortments were similar to the one 
hereinabove described, varying only in detail. 

Par. 6. Retail dealers who purchased the assortments of merchan- 
dise herein referred to, both those packed and assembled by the 
respondent and those packed and assembled by the purchasers of the 
respondent’s pushcards and punchboards as separate items, directly 
or indirectly exposed and sold said merchandise to the purchasing 
public by means of the pushcards and punchboards in accordance 
with the aforesaid sales plan. Thus, both in the sale of his knives, 
watches, candy, blankets, radios, cigarette lighters, and other articles 
of merchandise packed and assembled by the respondent as herein- 
above described and in the sale of his pushcards and punchboards as 
separate items, the respondent supplied to and placed in the hands 
of others the means of conducting lotteries, gift enterprises, or games 
of chance in the sale and distribution of merchandise to the purchasing 
public. 

Par. 7. The sale of merchandise to the purchasing public through 
the use of or by means of pushcards or punchboards in the manner 
above described involved a game of chance or the sale of a chance to 
procure articles of merchandise at prices much less than the normal 
retail price thereof. The use of said sales plan or method in the sale 
of merchandise, and the sale of merchandise by and through the use 
thereof and by the aid of said sales plan or method, was a practice 
which was contrary to an established public policy of the Government 
of the United States and was in violation of criminal laws. 

Par. 8. Because of the element of chance involved in the purchase 
of merchandise by means of pushcards and punchboards, many mem- 
bers of the purchasing public were attracted by this method of sale 
and were induced to deal or trade with retail dealers and others who 
distributed their merchandise by means thereof. As a result, many 
retail dealers and others were induced to deal or trade with manu- 
facturers, wholesale dealers and jobbers who sold and distributed their 
products together with pushcards or punchboards. The use of said 
plan or method thus had the tendency and capacity to and did un- 
fairly divert trade in commerce to those employing it from their 
competitors who did not use the same or an equivalent method. 


CONCLUSION 


The acts and practices of the respondent as herein found were all 
to the prejudice and injury of the public and constituted unfair meth- 
ods of competition in commerce and unfair acts and practices in 


LEVIN BROS. _ 135 
124 Order 


commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substitute answer 
of the respondent, Morris L. Levin, surviving partner of the former 
copartnership composed of the said Morris L. Levin, Max Levin, and 
Isaac P. Levin, in which answer said respondent admitted, with cer- 
tain exceptions, all of the material allegations of fact set forth in the 
complaint and stated that he waived all intervening procedure and 
further hearing as to said facts, and the Commission having made its 
findings as to the facts and its conclusion that the respondent has 
violated the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent, Morris L. Levin, individually and 
trading as Levin Bros., or trading under any other name or trade 
designation, and said respondent’s agents, representatives and em- 
ployees, directly or through any corporate or other device, do forth- 
with cease and desist from: 

Selling or distributing in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, pushcards, punchboards, or other 
lottery devices, which are to be used or may be used in the sale or 
distribution of merchandise to the public by means of a game of 
chance, gift enterprise, or lottery scheme. 

It is further ordered, That said respondent and his agents, Reiter 
atives and employees, directly or through any corporate or other- 
device, in connection with the offering for sale, sale or distribution in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, of knives, watches, candy, blankets, radios, cigarette lighters, and 
other articles of merchandise, do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others pushcards, punch- 
boards, or other lottery devices, either with assortments of knives, 
watches, candy, blankets, radios, cigarette lighters, or other merchan- 
dise, or separately, which said pushcards or punchboards are to be 
used, or may be used, in selling or distributing such knives, watches, 
candy, blankets, radios, cigarette lighters, or other merchandise to the 
public. 

2. Selling or distributing knives, watches, candy, blankets, radios, 
cigarette lighters, or other merchandise so packed or assembled that 
sales of such knives, watches, candy, blankets, radios, cigarette lighters, 
or other merchandise to the public are to be made or, due to the manner 
in which such merchandise is packed and assembled at the time it is 
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sold by the respondent, may be made by means of a game of chance, 
gift enterprise, or lottery scheme. 

3. Selling or otherwise disposing of any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondent shall within sixty (60) 
days after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
he has complied with this order. 

Commissioner Mason concurring in the findings as to the facts and 
conclusion, but not concurring in the form of order to cease and desist, 
for the reasons stated in his opinion concurring in part and dissenting 
in part in Docket 5203—Worthmore Sales Co. 


1See 46 & T. C. 606. March 10, 1950. 
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Syllabus 


In THE MATTER oF 


ARTHUR WOOD TRADING AS ARTHUR WOOD AND CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4069. Complaint, Mar. 20, 1940—Decision, Sept. 7, 1959 


Where an individual engaged in the interstate sale and distribution of pushcards 


(a) 


and punchboards including many which arranged with explanatory legends 
or instruction or, in some cases, with blank spaces provided therefor, were 
designed for use in the sale and distribution of merchandise to the public 
by means of a game of chance, gift enterprise, or lottery scheme, whereby 
a lucky purchaser of a push or punch secured, by his chance selection of 
a concealed winning number, an article of merchandise at much less than 
its normal retail price and others received nothing for their money other 
than the privilege of making a push or punch— 

Sold such devices to dealers in such merchandise as candy, cigarettes, ete. 
who made up assortments of various articles together with a pushcard or 
punchboard, and sold the same to retailers by whom they were exposed and 
sold to purchasing public in accordance with the aforesaid sales plan; and 


Where said individual, engaged also in the competitive interstate sale and 


(b) 


distribution of knives and other articles, including assortments which 
were so packed and assembled as to involve the use of a lottery scheme 
in the sale and distribution thereof, typical one consisting of 12 knives to- 
gether with a punchboard, under a plan, as explained thereon, whereby 
those who secured by chance certain lucky numbers, or the last sale in the 
different sections, received for their 5 cents, a knife, the value of which 
was in excess thereof, others receiving nothing other than the privilege of 
a punch; 

Sold such assortments to wholesalers, jobbers and retailers, by whom they 
were directly or indirectly exposed and sold to the purchasing public by 
means of the pushcards and punchboards in accordance with such plans; 
and 


Thereby supplied to and placed in the hands of others the means of conducting 


games of chance in the sale and distribution of merchandise to the pur- 
chasing public, involving sale of a chance to procure articles at much less 
than their normal retail prices; contrary to an established public policy 
of the United States Government and in violation of criminal laws; 


With the result that many members of the purchasing public were attracted 


by such method of sale and were induced to trade with retailers and 
others who thus distributed their merchandise; and many retailers and 
others were induced to deal with manufacturers, wholesalers, and jobbers 
who thus sold and distributed their products; whereby trade in commerce 
was unfairly diverted to those employing such plans from their competitors 
who did not use such methods, and with tendency and capacity so to do: 


Held, That such acts and practices, under the circumstances set forth, were 


all to the prejudice and injury of the public, and constituted unfair methods 
of competition in commerce and unfair acts and practices therein. 
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Before Mr. W. W. Sheppard and Mr. John W. Addison, trial 


examiners. 


Mr.J.W. Brookfield, Jr. for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Arthur Wood, an 
individual trading as Arthur Wood & Co., hereinafter referred to as 
respondent, has violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the interest of the public, hereby issues its complaint stating 
its charges in that respect as follows: 


COUNT I 


Paracrapy 1, Respondent, Arthur Wood, is an individual trading 
as Arthur Wood & Co. with his principal office and place of business 
located at 219 Market Street, St. Louis, Mo. Respondent is now and 
for more than 1 year last past has been engaged in the sale and 
distribution of knives and other articles of merchandise in commerce 
between and among the various States of the United States and in the 
District of Columbia. Respondent causes and has caused said mer- 
chandise, when sold, to be transported from his aforesaid place of 
business in St. Louis, Mo., to purchasers thereof, at their respective 
points of location, in the various other States of the United States and 
in the District of Columbia. There is now and has been for more 
than 1 year last past a course of trade by respondent in such mer- 
chandise in commerce between and among the various States of the 
United States and in the District of Columbia. In the course and 
conduct of his said business respondent is and has been in competition 
with other individuals and with partnerships and corporations en- 
gaged in the sale and distribution of like and similar merchandise in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale dealers, 
jobbers, and retail dealers, certain assortments of merchandise so 
packed or assembled, as to involve the use of game of chance, gift 
enterprises, or lottery schemes when sold and distributed to the con- 
sumers thereof. One of said assortments is hereinafter described for 
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the purpose of showing the method used by respondent and is as 
follows: 

This assortment consists of 12 knives, together with a device com- 
monly called a punchboard. Said knives are sold and distributed 
to the consuming public by means of said punchboard in the following 
manner: Sales are 5 cents each and when a punch is made from the 
board, a number is disclosed. The numbers begin with 1 and continue 
to the number of punches there are on the board but the numbers are 
not arranged in numerical sequence. The board bears the statement or 
statements informing prospective purchasers that certain specified 
numbers entitle the purchaser thereof to receive a knife and that 
purchasers of the last sale in each section receives a knife. A pur- 
chaser who does not qualify by obtaining one of the lucky numbers, 
or by punching the last number in one of the sections receives nothing 
for his money other than the privilege of punching a number from 
the board. The said knives are worth more than 5 cents each and the 
purchaser who obtains one of the numbers calling for one of the 
knives, or the last punch on the board, receives the same for the price 
of 5 cents. The said numbers are effectively concealed from pur- 
chasers and prospective purchasers until a punch or selection has been 
made and the particular punch separated from the board. These said 
knives are thus distributed to purchasers of punches from the board 
wholly by lot or chance. 

Respondent sells and distributes, and has sold and distributed, 
various assortments of merchandise along with punchboards involving 
a lot or chance feature but such assortments are similar to the one 
hereinabove described and vary only in detail. 

Par. 3. Retail dealers who purchase respondent’s said merchandise, 
directly or indirectly, expose and sell the same to the purchasing 
public in accordance with the sales plan aforesaid. Respondent thus 
supplies to and places in the hands of others the means of conducting 
lotteries in the sale of his merchandise in accordance with the sales 
plan hereinabove set forth. The use by respondent of said method in 
the sale of his merchandise and the sale of said merchandise by and 
through the use thereof and by the aid of said method, is a practice 
of the sort which is contrary to an established public policy of the 
Government of the United States and in violation of the criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged, involves a game of chance or the sale of a 
chance to procure one of the said articles of merchandise at, a price 
much less than the normal retail price thereof. Many persons, firms, 
and corporations who sell and distribute merchandise in competition 


140 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 47 F. T. C. 


with respondent, as above alleged, are unwilling to adopt and use 
said method or any method involving a game of chance or the sale 
of a chance to win something by chance, or any method that is con- 
trary to public policy, and such competitors refrain therefrom. Many 
persons are attracted by said sales plan or method employed by re- 
spondent in the sale and distribution of his merchandise and the 
element of chance involved therein, and are thereby induced to buy 
and sell respondent’s merchandise in preference to merchandise 
offered for sale and sold by said competitors of respondent, who do 
not use the same or an equivalent method. The use of said method by 
respondent, because of said game of chance, has a tendency and 
capacity to, and does unfairly divert trade in commerce between and 
among the various States of the United States and in the District of 
Columbia, to respondent from his said competitors who do not use 
the same or an equivalent method. As a result thereof, substantial 
injury is being and has been done by respondent to competition in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 5. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


COUNT II 


ParacrarH 1. Respondent Arthur Wood is an individual trading 
as Arthur Wood & Co., with his principal office and place of business 
located at 219 Market Street, St. Louis, Mo. Respondent is now and 
for more than 1 year last past has been engaged in the sale and dis- 
tribution of devices commonly known as pushcards and punchboards 
to dealers in commerce between and among the various States of the 
United States and in the District of Columbia. 

Respondent causes and has caused said devices, when sold, to be 
transported from his aforesaid place of business in St. Louis, Mo., 
to purchasers thereof, at their respective points of location, in various 
States of the United States, other than the State of Missouri, and 
in the District of Columbia. There is now and has been for more 
than 1 year last past a course of trade by said respondent in such 
pusheards and punchboard devices in commerce between and among 


the various States of the United States and in the District of 
Columbia. 
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Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent sells and distributes, and has sold 
and distributed, to dealers pushcards and punchboards so prepared 
and arranged as to involve games of chance, gift enterprises or lottery 
schemes when used in making sales of their merchandise to the con- 
suming public. Respondent sells and distributes, and has sold and 
distributed, many kinds of said pushcards and punchboards but all 
of said pusheards and punchboards involve the same chance or lottery 
features, when used in connection with the sale or distribution of 
merchandise and vary only in detail. The majority of said pushcards 
and punchboards have printed on the faces thereof certain legends 
or instructions that explain the manner in which said devices are 
to be used or may be used in the sale or distribution of various speci- 
fied articles of merchandise. The prices of the sales on said push- 
cards and punchboards vary in accordance with the individual de- 
vice. Each purchaser is entitled to one punch or push from the device, 
for the amount of money paid, and when a push or punch is made a 
disk or printed slip is separated and a number is disclosed. The 
numbers are effectively concealed from purchasers and prospective 
purchasers until a selection has been made and the push or punch 
completed. Certain specified numbers entitle purchasers to articles 
of merchandise. Persons securing lucky or winning numbers receive 
articles of merchandise at prices which are much less than the normal 
retail price of said articles of merchandise. Persons not obtaining 
one of the lucky or winning numbers receive nothing for their money 
other than the privilege of making a push or punch from said card 
or board. The articles of merchandise are thus distributed to the 
consuming or purchasing public wholly by lot or chance. 

Dealers purchasing punchboards or pushcards without said printed 
instructions or legends thereon place printed instructions or legends 
on the faces of said pushcards or punchboards on the blank space 
provided therefor. The legends or instructions placed on the faces of 
said devices by said dealers and used in conjunction therewith involve 
the same chance or lottery features as those legends or instructions 
placed or printed on the faces of pushcard or punchboard devices by 
respondent, as hereinabove described. 

Par. 8. Many persons, firms and corporations who sell and dis- 
tribute candy, cigarettes, and other articles of merchandise in com- 
merce between and among the various States of the United States 
and in the District of Columbia have purchased respondent’s said 
pusheards and punchboard devices and have packed and assembled 
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assortments comprised of various articles of said merchandise, to- 
gether with said pushcards and punchboard devices. Retail dealers 
who have purchased such assortments, either directly or indirectly, 
or retail dealers who have purchased said devices direct from respond- 
ent and made up their own assortments, have exposed the same to the 
purchasing public and have sold or distributed said articles of mer- 
chandise by means of said pushcards or punchboards in accordance 
with the sales plan as described in paragraph 2 hereof. Many dealers 
in, and ultimate consumers of, said merchandise have been induced 
to deal with or purchase said merchandise from dealers selling or 
distributing the same by means of or together with respondent’s said 
pusheards and punchboards because of the lottery feature involved 
therein and inherent thereto. Said persons, firms, and corporations 
have many competitors who sell or distribute like or similar articles 
of merchandise in commerce between and among the various States 
of the United States and in the District of Columbia. Said competi- 
tors are faced with the alternative of descending to the use of said 
pushcard and punchboard devices or other similar devices which they 
are under a powerful moral compulsion not to use in connection with 
the sale or distribution of their merchandise or to suffer the loss of 
substantial trade. Said competitors do not sell and distribute their 
said merchandise by means of pushcard or punchboard devices or 
similar devices because of the element of chance or lottery feature 
involved therein and because such practices are contrary to the public 
policy of the Government of the United States and such competitors 
refrain from supplying to or placing in the hands of others such 
pushcard or punchboard devices or any other similar devices to be 
used in connection with the sale and distribution of the merchandise 
of such competitors to the general public by lot or chance. As a 
result thereof substantial trade has been unfairly diverted to said 
persons, firms, and corporations from said competitors in said com- 
merce, who do not sell or use such devices. 

Par. 4, The sale of said merchandise to the purchasing public in 
the manner above alleged, involves a game of chance or the sale of 
a chance to procure articles of merchandise at prices much less than 
the normal retail price thereof and teaches and encourages gambling 
among members of the public, all to the injury of the public. The 
use of said sales plan or method in the sale of merchandise and the 
sale of merchandise by and through the use thereof and by the aid 
of said sales plan or method is a practice of the sort which is con- 
trary to an established public policy of the Government of the United 
States and in violation of criminal laws, and constitutes unfair meth- 
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ods of competition and unfair and deceptive acts and practices within 
the intent and meaning of the Federal Trade Commission Act. 

The sale or distribution of said pushcards and punchboards by re- 
spondent, as hereinabove alleged, supplies to and places in the hands © 
of others the means of conducting lotteries, games of chance or gift 
enterprises in the sale and distribution of their merchandise. The 
respondent thus supplies to and places in the hands of said persons, 
firms, and corporations the means of, and instrumentalities for, en- 
gaging in unfair methods of competition and unfair and deceptive 
acts and practices within the intent and meaning of the Federal Trade 
Commission Act. 

Par. 5. The aforesaid acts and practices of respondent, as herein- 
above alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce with- 
in the intent and meaning of the Federal Trade Commission Act. 


Report, FINpDINGs As TO THE FAcTs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 20, 1940, issued and there- 
after served upon the respondent Arthur Wood, an individual trad- 
ing as Arthur Wood & Co., its complaint in this proceeding, charging 
said respondent with the use of unfair methods of competition in 
commerce and unfair acts and practices in commerce in violation of 
the provisions of that act. The respondent’s original answer to said 
complaint was filed on May 10, 1940. Ata hearing held on March 13, 
1947, before a trial examiner of the Commission theretofore desig- 
nated by it, the respondent requested of the trial examiner and was by 
him granted permission to withdraw the original answer to said com- 
plaint and to file in lieu thereof a substitute answer admitting all of the 
material allegations of fact set forth in the complaint and waiving all 
intervening procedure and further hearings as to said facts, and said 
substitute answer was accordingly received and filed. Thereafter, this 
proceeding regularly came on for final hearing before the Commission 
upon the complaint and substitute answer thereto; and the Commis- 
sion, having duly considered the matter and being now fully advised 
in the premises, finds that the proceeding is in the interest of the pub- 
lic and makes this its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, Arthur Wood, is an individual trad- 
ing and doing business as Arthur Wood & Co., with his principal of- 
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fice and place of business located 926 North Broadway, in the city of 
bt. Louis, State of Missouri. 

Par. 2. Said respondent is now, and for a number of years last past 
he has been, engaged in the sale and distribution of devices commonly 
known as pushcards and punchboards. The respondent causes and 
has caused said devices, when sold, to be transported from his place of 
business in the State of Missouri to purchasers thereof at their re- 
spective points of location in the various States of the United States 
other than Missouri and in the District of Columbia. There is now, 
and at all times mentioned herein there has been, a regular course of 
trade in such devices by the respondent in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 3. Among the various types of pushcards and punchboards sold 
by the respondent to dealers in other merchandise are many which 
are designed for use in the sale and distribution of merchandise to the 
public by means of a game of chance, gift enterprise or lottery scheme. 
These cards and boards vary in detail, but all of them involve the same 
general principle. The majority of said devices have printed on the 
faces thereof certain legends or instructions which explain the manner 
in which they are to be used or may be used in the sale or distribution 
of specified articles of merchandise. The prices of the sales on said 
punshcards and punchboards vary in accordance with the individual 
device. Each purchaser is entitled to one push or punch from the de- 
vice, for the amount of money paid, and when a push or punch is 
made a disk or printed slip is separated and a number is disclosed. 
The numbers are effectively concealed from purchasers and prospec- 
tive purchasers until a selection has been made and the push or punch 
completed. Certain specified numbers entitle purchasers to articles 
of merchandise. Persons securing lucky or winning numbers receive 
articles of merchandise at prices which are much less than the normal 
retail price thereof. Persons not obtaining one of the lucky or win- 
ning numbers receive nothing for their money other than the privi- 
lege of making a push or punch from said card or board. The articles 
of merchandise are thus distributed to the consuming or purchasing 
public wholly by lot or chance. 

Dealers purchasing pushcards or punchboards without said printed 
instructions or legends thereon place printed instructions or legends 
on the faces of said pusheards or punchboards on the blank space pro- 
vided therefor. The legends or instructions placed on the faces of said 
devices by said dealers and used in conjunction therewith involve the 
same chance or lottery features as those legends or instructions placed 
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or printed on the faces of pushcard or punchboard devices by the re- 
spondent, as hereinabove described. 

Par. 4. Many persons, firms, and corporations who sell and dis- 
tribute various articles of merchandise in commerce, such as candy, 
cigarettes, and other articles, purchase and have purchased the re- 
spondent’s pushcards and punchboards, and such purchasers make up 
and have made up assortments consisting of various articles of mer- 


_ chandise and a board or card and sell and have sold their merchandise 


so packed and assembled to retail dealers and others for resale to the 
public. 

Par. 5. In addition to selling pushcards and punchboards as sepa- 
rate items, as herein described, the respondent is now, and for a number 
of years last past he has been, engaged also in the sale and distribution 
of knives and other articles of merchandise. He causes and has 
caused such knives and other articles of merchandise, when sold, 
to be transported from his place of business in the State of Missouri 
to purchasers therof at their respective points of location in various 
other States of the United States and in the District of Columbia. 
There is now, and at all times mentioned herein there has been, a regu- 
lar course of trade in such merchandise by the respondent in com- 
merce between and among the various States of the United States 
and in the District of Columbia. In the course and conduct of this 
business, the respondent is and has been in competition with other 
individuals and with partnerships and corporations also engaged 
in the sale and distribution of like or similar merchandise in com- 
merce between and among the various States of the United States 
and in the District of Columbia. 

In connection with this phase of the respondent’s business it is 
and has been his practice to sell to wholesale dealers, jobbers, and 
retail dealers certain assortments of knives and other articles of 
merchandise so packed and assembled as to involve the use of a game 
of chance, gift enterprise or lottery scheme when said merchandise 
is sold and distributed to the purchasing public. For the purpose of 
illustrating this practice one of such assortments is described as 
follows: 

The assortment consists of 12 knives, together with a punchboard. 
The knives are sold and distributed to the consuming public by means 
of said punchboard in the following manner: Sales are 5 cents each 
and when a punch is made from the board, a number is disclosed. 
The numbers begin with 1 and continue to the number of punches 
there are on the board, but the numbers are not arranged in numerical] 
sequence. The board bears the statement or statements informing 
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prospective purchasers that certain specified numbers entitle the pur- 
chasers thereof to receive a knife and that purchasers of the last sale 
in each section receive a knife. A purchaser who does not qualify by 
obtaining one of the lucky numbers, or by punching the last number 
in one of the sections receives nothing for his money other than the 
privilege of punching a number from the board. The said knives 
are worth more than 5 cents each and the purchaser who obtains one 
of the numbers calling for one of the knives, or the last punch on 
the board, receives the same for the price of 5 cents. The said num- 
bers are effectively concealed from purchasers and prospective pur- 
chasers until a punch or selection has been made and the particular 
punch separated from the board. These knives are thus distributed 
to purchasers of punches from the board wholly by lot or chance. 

The respondent sells and distributes, and has sold and distributed, 
various other assortments of merchandise and punchboards so packed 
and assembled as to involve the same lottery feature when the mer- 
chandise is sold to the purchasing public, but all of such assortments 
are and have been similar to the one hereinabove described, varying 
only in detail. 

Par. 6. Retail dealers who purchase the assortments of merchandise 
herein referred to, both those packed and assembled by the respondent 
and those packed and assembled by the purchasers of the respondent’s 
pusheards and punchboards as separate items, directly or indirectly 
expose and sell said merchandise to the purchasing public by means 
of the pushcards and punchboards in accordance with the aforesaid 
sales plan. Thus, both in the sale of his knives and other merchandise 
packed and assembled by the respondent as hereinabove described 
and in the sale of his pushcards and punchboards as separate items, 
the respondent supplies to and places in the hands of others the means 
of conducting lotteries, gift enterprises or games of chance in the 
sale and distribution of merchandise to the purchasing public. 

Par. 7. The sale of merchandise to the purchasing public through 
the use of or by means of pushcards or punchboards in the manner 
above described involves a game of chance or the sale of a chance to 
procure articles of merchandise at prices much less than the normal 
retail price thereof. The use of said sales plan or method in the sale 
of merchandise, and the sale of merchandise by and through the use 
thereof and by the aid of said sales plan or method, is a practice which 
is contrary to an established public policy of the Government of the 
United States and is in violation of criminal laws. 

Par. 8. Because of the element of chance involved in the purchase 
of merchandise by means of pusheards and punchboards, many mem- 
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bers of the purchasing public are attracted by this method of sale 
and are induced to deal or trade with retail dealers and others dis- 
tributing their mechandise by means thereof. Asa result, many retail 
dealers and others are induced to deal or trade with manufacturers, 
wholesale dealers, and jobbers who sell and distribute their products 
together with pushcards or punchboards. The use of said plan or 
method thus has the tendency and capacity to and does unfairly divert 
trade in commerce to those employing it from their competitors who 
do not use the same or an equivalent method. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and constitute unfair methods 
of competition and unfair acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substitute answer 
of the respondent, in which answer said respondent admitted all of 
the material allegations of fact set forth in the complaint and stated 
that he waived all intervening procedure and further hearing as to 
said facts, and the Commission having made its findings as to the 
facts and its conclusion that the respondent has violated the provisions 
of the Federal Trade Commission Act : 

It is ordered, That the respondent Arthur Wood, individually and 
trading as Arthur Wood & Co., or trading under any other name or 
trade designation, and said respondent’s agents, representatives, and 
employees, directly or through any corporate or other device, do forth- 
with cease and desist from: 

Selling or distributing in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, pushcards, punchboards, or other 
lottery devices, which are to be used or may be used in the sale or dis- 
tribution of merchandise to the public by means of a game of chance, 
gift enterprise, or lottery scheme. 

It is further ordered, That said respondent and his agents, repre- 
sentatives and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale or distribution 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, of knives or any other article of merchandise, do forthwith 
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1. Supplying to or placing in the hands of others pushcards, punch- 
boards, or other lottery devices, either with assortments of knives or 
other merchandise or separately, which said pushcards or punchboards 
are to be used, or may be used, in selling or distributing such knives 
or other merchandise to the public. 

2. Selling or distributing knives or other merchandise so packed 
or assembled that sales of such knives or other merchandise to the 
public are to be made or, due to the manner in which such merchandise 
is packed and assembled at the time it is sold by the respondent, may 
be made by means of a game of chance, gift enterprise, or lottery 
scheme. 

8. Selling or otherwise disposing of any: merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

lt is further ordered, That the respondent shall, within sixty (60) 
days after service upon him of this order, file an the Commission a 
report in writing setting forth in detail ane manner and form in which 
he has complied with this order. 

Commissioner Mason concurring in the findings as to the facts and 
conclusion, but not concurring in the form of order to cease and desist, 
for the reasons stated in his opinion concurring in part and dissenting 
in part in Docket 5203—Worthmore Sales Co.? 


1See 46 F. T. C. 606. March 10, 1950. 
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MARIUS J. GLERUP, TRADING AS PACIFIC SALES BOARD 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5595. Complaint, Oct. 26, 1948—Decision, Sept. 7, 1950 


Where an individual engaged in the interstate sale and distribution in the Terri- 
tory of Alaska and elsewhere of pushcards and punchboards, which were 
designed for use in the sale and distribution of merchandise to the public by 
means of a game of chance, gift enterprise, or lottery scheme, whereby a 
lucky purchaser punching by chance a concealed winning number secured 
an article of merchandise at much less than its normal retail price, and 
others received nothing for their money other than the privilege of making 
a push or punch— 

(a) Sold said devices to dealers in such merchandise as candy, cigarettes, razors, 
cosmetics, clothing, etc., who made up assortments of various articles to- 
gether with a pusheard or punchboard, and sold them to retailers and others 
by whom they were exposed and. sold to the purchasing public in accordance 
with the aforesaid sales plan; and 

Where said individual, engaged also in the sale and distribution of dolls, novel- 
ties, sporting goods, and other articles, including assortments packed for 
lottery selling, and, as illustrative, an assortment of dolls of varying size 
and a number of packages of cigarettes together with a punchboard, for use 
under a plan, as explained thereon, whereby those who secured by chance 
certain lucky numbers or made the last punch in the board’s section or the 
last one on the board, received a doll, worth more than the 5 cents paid, or 
one or more packages of cigarettes ; 

(b) Sold such assortments to purchasers by whom they were directly or indi- 
rectly exposed and sold to the purchasing public by means of the pushcards 
and punchboards included therewith; and 

Thereby supplied to and placed in the hands of others the means of conducting 
games of chance in the sale and distribution of merchandise to the purchas- 
ing public, involving sale of a chance to procure articles at much less than 
their normal retail prices, contrary to an established public policy of the 
United States Government, and in violation of criminal laws; 

With the result that many members of the purchasing public were attracted by 
such method of sale and were induced to deal with retailers and others who 
thus distributed their merchandise, and many retailers and others were 
induced to trade with manufacturers, wholesalers, and jobbers who sold and 
distributed their products together with pusheards or punchboards: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


150 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 47 F.T.C. 


Mr. J.W. Brookfield, Jr., for the Commission. 
Mr. Nathan Lavine, of Philadelphia, Pa., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Marius J. Glerup, 
an individual, trading as Pacific Sales Board Co., hereinafter referred 
to as respondent, has violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interests, hereby issues its complaint, stating its 
charges in that respect as follows: 


COUNT I 


ParacrarH 1. Respondent Marius J. Glerup, is an individual, trad- 
ing and doing business as Pacific Sales Board Co., with his office and 
principal place of business located at 709 Madison Street in the city of 
Seattle, Wash. 

Respondent is now and for more than 3 years last past has been 
engaged in the sale and distribution of devices commonly known as 
pusheards and punchboards to dealers in various articles of mer- 
chandise, in commerce, between and among the various States of the 
United States and in the District of Columbia, and to dealers in various 
articles of merchandise located in the various States of the United 
States, in the Territory of Alaska, and in the District of Columbia. 

Respondent causes and has caused said devices when sold to be trans- 
ported from his place of business in the State of Washington to pur- 
chasers thereof at their respective points of location in the various 
States of the United States other than Washington, in the Territory 
of Alaska, and in the District of Columbia. There is now and has been 
for more than 3 years last past a course of trade in such devices by said 
respondent in commerce between and among the various States of the 
United States, in the Territory of Alaska, and in the District of 
Columbia. 

Par. 2. In the course and conduct of his said business as described 
in paragraph 1 hereof, respondent sells and distributes, and has sold 
and distributed, to said dealers in merchandise, pushcards and punch- 
boards so prepared and arranged as to involve games of chance, gift 
enterprises or lottery schemes when used in making sales of mer- 
chandise to the consuming public. Respondent sells and distributes, 
and has sold and distributed many kinds of pushcards and punch- 
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boards, but all of said devices involve the same chance or lottery fea- 
tures when used in connection with the sale or distribution of mer- 
chandise and vary only in detail. 

Many of said pushcards and punchboards have printed on the faces 
thereof certain legends or instructions that explain the manner in 
which said devices are to be used or may be used in the sale or distribu- 
tion of various specified articles of merchandise. The prices of the 
sales on said pushcards and punchboards vary in accordance with the 
individual device. Each purchaser is entitled to one punch or push 
from the pushcard or punchboard, and when a push or punch is made 
a disk or printed slip is separated from the pushcard or punchboard 
and a number is disclosed. The numbers are effectively concealed 
from the purchasers and prospective purchasers until a selection has 
been made and the push or punch completed. Certain specified num- 
bers entitle purchasers to designated articles of merchandise. Persons 
securing lucky or winning numbers receive articles of merchandise 
without additional cost at prices which are much less than the normal 
retail price of said articles of merchandise. Persons who do not secure 
such lucky or winning numbers receive nothing for their money other 
than the privilege of making a push or punch from said card or board. 
The articles of merchandise are thus distributed to the consuming 
or purchasing public wholly by lot or chance. 

Others of said pushcard and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. On 
those pushcards or punchboards the purchasers thereof place instruc- 
tions or legends which have the same import and meaning as the in- 
structions or legends placed by the respondent on said pushcard and 
punchboard devices first hereinabove described. The only use to be 
made of said pushcard and punchboard devices, and the only manner 
in which they are used, by the ultimate purchasers thereof, is in com- 
bination with other merchandise so as to enable said ultimate pur- 
chasers to sell or distribute said other merchandise by means of lot or 
chance as hereinabove alleged. 

Par. 3. Many persons, firms, and corporations who sell and distrib- 
ute, and have sold and distributed, candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles of merchandise in commerce 
between and among the various States of the United States and in 
the District of Columbia, purchase and have purchased respondent’s 
said pushcard and punchboard devices, and pack and assemble, and 
have packed and assembled, assortments comprised of various articles 
of merchandise together with said puchcards and punchboard devices. 
Retail dealers who have purchased said assortments either directly or 
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indirectly have exposed the same to the purchasing public and have 
sold or distributed said articles of merchandise by means of said push- 
cards and punchboards in accordance with the sales plan as described 
in paragraph 2 hereof. Because of the element of chance involved 
in connection with the sale and distribution of said merchandise by . 
means of said pushcards and punchboards, many members of the 
purchasing public have been induced to trade or deal with retail 
dealers selling or distributing said merchandise by means thereof. 
As a result thereof many retail dealers have been induced to deal with 
or trade with manufacturers, wholesale dealers, and jobbers who sell 
and distribute said merchandise together with said devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles 
of merchandise at prices much less than the normal retail price thereof 
and teaches and encourages gambling among members of the public, 
all to the injury of the public. The use of said sales plan or methods 
in the sale of merchandise and the sale of merchandise by and through 
the use thereof, and by the aid of said sales plan or method is a practice 
which is contrary to an established public policy of the Government 
of the United States and in violation of criminal laws, and constitutes 
unfair acts and practices in said commerce. 

The sale or distribution of said pushcards and punchboard devices 
by respondent as hereinabove alleged supplies to and places in the 
hands of others the means of conducting lotteries, games of chance or 
gift enterprises in the sale or distribution of their merchandise. The 
respondent thus supplies to, and places in the hands of, said persons, 
firms, and corporations the means of, and instrumentalities for, en- 
gaging in unfair acts and practices within the intent and meaning of 
the Federal Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondent as herein- 
above alleged are all to the prejudice and injury of the public and con- 
stitute unfair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


COUNT II 


ParacrapH 1. Respondent Marius J. Glerup, an individual as de- 
scribed in paragraph 1 of count I herein, has also been engaged in the 
sale and distribution of dolls, novelties, sporting goods, and other 
articles of merchandise to dealers. Respondent causes, and has caused, 
said articles of merchandise when sold to be shipped or transported 
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from his aforesaid place of business in the State of Washington to 
purchasers thereof at their respective points of location in various 
other States of the United States, in the Territory of Alaska, and in 
‘the District of Columbia. 

There is now and for more than 6 months last past has been a course 
of trade by said respondent in said merchandise, in commerce, between 
and among the various States of the United States, in the Territory of 
Alaska, and in the District of Columbia. 

Par. 2. In the course and conduct of his business as described in 
paragraph 1 hereof, respondent sells and has sold to dealers certain 
assortments of merchandise so packed and assembled as to involve the 
use of a game of chance, gift enterprise or lottery scheme when said 
merchandise is sold and distributed to the purchasing public. One 
of said assortments, typical of the various assortments sold by the said 
respondent, consists of a number of dolls together with a punchboard 
bearing the following legend : 


GIVE ME A HOME 


Nos. 111— 222333444555 666—777—888—925—950—975—990 each Receive 
A Cellophane Wrapped Cutie Doll 


No. 500 Receives SMALL DOLL 
No. 750 Receives MEDIUM DOLL 


No. 555 Rec’s 10 PACKS CIGARETTES 


Nos. 25—50—75—100—125—150—175—200—225 
250—800—325—400—425—450—475—525— 550 5¢ 
575—600—625—650—675—700—725— Each Receive Per Sale 


1 PACKAGE CIGARETTES 


LAST PUNCH IN FIRST THREE SECTIONS RECEIVE 
5 PACKS CIGARETTES 


LAST SALE ON BOARD RECEIVES LARGE DOLL 


Said dolls are distributed to the purchasing public in accordance 
with the above legend in the following manner. Sales are 5 cents 
each, and when a punch is made a number is disclosed. The numbers 
begin with 1 and continue to the number of punches there are on the 
board, but the numbers are not arranged in numerical sequence. The 
board bears the legend above described, informing purchasers and 
prospective purchasers that a certain specified number entitles the 
purchaser thereof to receive one of the articles listed on the board. A 
customer who does not qualify by punching one of the specified num- 
bers receives nothing for his purchase money. Each of the various 
dolls has a retail value in excess of 5 cents, and the purchaser who 
punches a number calling for one of the various articles receives the 
same for 5 cents. The numbers are effectively concealed from pur- 
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chasers and prospective purchasers until the punch or selection has 
been made and the particular punch separated from the board. The 
dolls and cigarettes are thus distributed to the purchasers of punches 
from the board wholly by lot or chance. 

The respondent sells and has sold various punchboards and assort- 
ments to be distributed by the use of said punchboards in the manner 
above described and these punchboards vary only in detail as to the 
individual items of merchandise to be sold by said boards, the plans 
of all of said boards and assortments being similar to the one herein- 
above described. 

Par. 3. Retail dealers who purchase respondent’s punchboards and 
merchandise assortments directly or indirectly expose and sell mer- 
chandise to the purchasing public in accordance with the sales plans 
above described. Respondent thus supplies to and places in the hands 
of others the means of conducting lotteries or games of chance in the 
sale of his products in accordance with the sales plans hereinabove 
set forth. The use by respondent of said sales plan or method in 
the sale of his merchandise, and the sale of said merchandise by and 
through the use thereof and by the aid of said sales plans or methods, 
is a practice which is contrary to an established public policy of the 
Government of the United States. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a chance 
to procure one of the said articles of merchandise at a price much less 
than the normal retail price thereof. Many persons are attracted 
by said sales plans or methods used by respondent and the element 
of chance involved therein and thereby are induced to buy and sell 
respondent’s merchandise. 

The use by respondent of a sales plan or method involving distribu- 
tion of merchandise by means of chance, lottery or gift enterprise is 
contrary to the public interest and constitutes unfair acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

Par. 5. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
urifair acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


Report, Finprin¢s as To THE Facts, AND OrpEr 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 26, 1948, issued and there- 
after served upon Marius J. Glerup, an inde ietaal ‘nalaiig as Pacific 
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Sales Board Co., its complaint in this proceeding, charging said 
respondent with the use of unfair acts and practices in commerce in 
violation of the provisions of that act. The respondent’s answer to 
said complaint was filed on December 17, 1948. On March 24, 1949, 
however, the respondent filed with the Commission a motion for per- 
mission to withdraw said answer and to file in lieu thereof a substitute 
answer dated February 25, 1949, admitting all of the material allega- 
tions of fact set forth in the complaint, but reserving to the respondent 
the right to file a brief and to present oral argument before the Com- 
mission (which right was waived in a letter from the respondent’s 
counsel dated June 6, 1950), and this motion was granted and the 
substitute answer was accordingly received and filed. Thereafter, this 
proceeding regularly came on for final hearing before the Commission 
upon the complaint and substitute answer thereto; and the Com- 
mission, having duly considered the matter and being now fully 
advised in the premises, finds that the proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 
FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent, Marius J. Glerup, is an individual 
trading and doing business as Pacific Sales Board Co., with his office 
and principal place of business located at 709 Madison Street, in the 
city of Seattle, State of Washington. 

Par. 2. Said respondent is now, and for more than 3 years last past 
he has been, engaged in the sale and distribution of devices com- 
monly known as pushcards and punchboards. ‘The respondent causes 
and has caused said devices, when sold, to be transported from his 
place of business in the State of Washington to purchasers thereof at 
their respective points of location in the various States of the United 
States. other than Washington, in the Territory of Alaska, and in the 
District of Columbia. There is now, and at all times mentioned here- 
in there has been, a regular course of trade in such devices by the 
respondent in commerce between and among the various States of 
the United States, in the Territory of Alaska, and in the District of 
Columbia. 

Par. 3. Among the various types of pushcards and punchboards sold 
by the respondent to dealers in other merchandise are many which are 
designed for use in the sale and distribution of merchandise to the 
public by means of a game of chance, gift enterprise or lottery scheme. 
These cards and boards vary in detail, but all of them involve the same 
general principle. Many of said devices have printed on the faces 
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thereof certain legends or instructions which explain the manner in 
which they are to be used or may be used in the sale or distribution of 
specified articles of merchandise. The prices of the sales on said push- 
cards and punchboards vary in accordance with the individual device. 
Each purchaser is entitled to one push or punch from the device, for 
the amount of money paid, and when a push or punch is made a disk 
or printed slip is separated and a number is disclosed. The numbers 
are effectively concealed from purchasers and prospective purchasers 
until a selection has been made and the push or punch completed. 
Certain specified numbers entitled purchasers to articles of merchan- 
dise. Persons securing lucky or winning numbers receive articles of 
merchandise at prices which are much less than the normal retail price 
thereof. Persons not obtaining one of the lucky or winning numbers 
receive nothing for their money other than the privilege of making a 
push or punch from said card or board. The articles of merchandise 
are thus distributed to the consuming or purchasing public wholly by 
lot or chance. 

Others of said pushcard and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. On 
those pushcards or punchboards the purchasers thereof place instruc- 
tions or legends which have the same import and meaning as the 
instructions or legends placed by the respondent on said pushcard and 
punchboard devices first hereinabove described. The only use to be 
made of said pushcard and punchboard devices, and the only manner 
in which they are used, by the ultimate purchasers thereof, is in com- 
bination with other merchandise so as to enable said ultimate pur- 
chasers to sell or distribute said other merchandise by means of lot or 
chance as hereinabove described. 

Par. 4. Many persons, firms, and corporations who sell and dis- 
tribute various articles of merchandise in commerce, such as candy, 
cigarettes, clocks, razors, cosmetics, clothing, and other articles of 
merchandise, purchase and have purchased the respondent’s push- 
cards and punchboards, and such purchasers make up and have made 
up assortments consisting of various articles of merchandise and a 
card or board and sell and have sold their merchandise so packed and 
assembled to retail dealers and others for resale to the public. 

Par. 5. In addition to selling pusheards and punchboards as sepa- 
rate 1tems, as herein described, the respondent is now, and for more 
than 6 months last past he has been, engaged also in the sale and dis- 
tribution of dolls, novelties, sporting goods, and other articles of mer- 
chandise. He causes and has caused such articles of merchandise, 
when sold, to be transported from his place of business in the State 
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ef Washington to purchasers thereof at their respective points of 
location in various other States of the United States, in the Territory 
of Alaska, and in the District of Columbia. There is now, and at all 
times mentioned herein there has been, a regular course of trade in 
such merchandise by the respondent in commerce between and among 
the various States of the United States, in the Territory of Alaska, 
and in the District of Columbia. 

In connection with this phase of the respondent’s business it is and 
has been his practice to sell to dealers certain assortments of merchan- 
dise so packed and assembled as to involve the use of a game of chance, 
gift enterprise, or lottery scheme when said merchandise is sold and 
distributed to the purchasing public. One of such assortments, typical 
of the various assortments which the respondent sells and has sold, 
consists of a number of dolls, together with a punchboard bearing the 
following legend: 

GIVE ME A HOME 
Nos. 111—222—333—444 555—666—777—888—925—950 
975—999 each Receive a Cellophane Wrapped 
Cutie Doll 
No. 500 Receives SMALL DOLL 
No. 750 Receives MEDIUM DOLL 
No. 555 Rec’s 10 PACKS CIGARETTES 
Nos. 25—50—75—100—125—150—175—200—225 
250—300—325—400—425—-450—475—525— 550 
575—600—625—650—_675—700—725 Hach Receive 
5¢ 
1 PACKAGE CIGARETTES ; Per Sale 
LAST PUNCH IN FIRST THREE SECTIONS RECEIVE 
5 PACKS CIGARETTES 


LAST SALE ON BOARD RECEIVES LARGE DOLL 


In this assortment the plan is for the dolls to be distributed to the 
purchasing public by the use of the punchboard in accordance with 
the above legend in the following manner. Sales are 5 cents each, 
and when a punch is made a number is disclosed. The numbers begin 
with 1 and continue to the number of punches there are on the board, 
but the numbers are not arranged in numerical sequence. The board 
bears the legend above described, informing purchasers and prospec- 
tive purchasers that a certain specified number entitles the purchaser 
thereof to receive one of the articles listed on the board. A customer 
who does not qualify by punching one of the specified numbers receives 
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nothing for his purchase money. Each of the various dolls has a 
retail value in excess of 5 cents, and the purchaser who punches a 
number calling for one of the various articles receives the same for 
5 cents. The numbers are effectively concealed from purchasers and 
prospéctive purchasers until the punch or selection has been made and 
the particular punch separated from the board. The dolls and ciga- 
rettes are thus distributed to the purchasers of punches from the board 
wholly by lot or chance. 

The respondent sells and distributes, and has sold and distributed, 
various other assortments of merchandise and punchboards so packed 
and assembled as to involve the same lottery feature when the mer- 
chandise is sold to the purchasing public, but all of such assortments 
are and have been similar to the one hereinabove described, varying 
only in detail. 

Par. 6. Retail dealers who purchase the assortments of merchandise 
herein referred to, both those packed and assembled by the respondent 
and those packed and assembled by the purchasers of the respondent’s 
pushcards and punchboards as separate items, directly or indirectly 
expose and sell said merchandise to the purchasing public by means of 
the pushcards and punchboards in accordance with the aforesaid sales 
plan. Thus, both in the sale of his dolls, novelties, sporting goods, 
and other articles of merchandise packed and assembled by the re- 
spondent as hereinabove described and in the sale of his pushcards 
and punchboards as separate items, the respondent supplies to and 
places in the hands of others the means of conducting lotteries, gift 
enterprises, or games of chance in the sale and distribution of mer- 
chandise to the purchasing public. 

Par. 7. The sale of merchandise to the purchasing public through 
the use of or by means of pushcards or punchboards in the manner 
above described involves a game of chance or the sale of a chance to 
procure articles of merchandise at prices much less than the normal 
retail price thereof. The use of said sales plan or method in the 
sale of merchandise, and the sale of merchandise by and through the 
use thereof and by the aid of said sales plan or method, is a practice 
which is contrary to an established public policy of the Government 
of the United States and is in violation of criminal laws. 

Par. 8. Because of the element of chance involved in the purchase 
of merchandise by means of pusheards and punchboards, many mem- 
bers of the public are attracted by this method of sale and are induced 
to deal or trade with retail dealers and others distributing their mer- 
chandise by means thereof. Asa result, many retail dealers and others 
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are induced to deal or trade with manufacturers, wholesale dealers 
and jobbers who sell and distribute their products together with push- 
cards or punchboards. 

CONCLUSION 


The acts and practices of the respondent as herein found are al] 
to the prejudice and injury of the public and constitute unfair acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substitute answer 
of the respondent, in which answer said respondent admitted all of 
the material allegations of fact set forth in the complaint, but reserved 
to himself the right to file a brief and to present oral argument before 
the Commission in defense of the proceeding, which right, however, 
the respondent has now waived, and the Commission having made its 
findings as to the facts and its conclusion that the respondent has 
violated the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent, Marius J. Glerup, individually 
and trading as Pacific Sales Board Co., or trading under any other 
name or trade designation, and said respondent’s agents, representa- 
tives, and employees, directly or through any corporate or other 
device, do forthwith cease and desist from: 

Selling or distributing in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, pushcards, punchboards, or other 
lottery devices, which are to be used or may be used in the sale or 
distribution of merchandise to the public by means of a game of 
chance, gift enterprise or lottery scheme. 

It is further ordered, That said respondent and his agents, repre- 
sentatives and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale or distribution in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, of dolls, novelties, sporting goods, and other articles of merchan- 
dise, do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others pushcards, punch- 
boards, or other lottery devices, either with assortments of dolls, 
novelties, sporting goods or other merchandise or separately, which 
said pusheards or punchboards are to be used, or may be used, in 
selling or distributing such dolls, novelties, sporting goods, or other 
merchandise to the public. 
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2. Selling or distributing dolls, novelties, sporting goods, or other 
merchandise so packed or assembled that sales of such dolls, novelties, 
sporting goods, or other merchandise to the public are to be made or, 
due to the manner in which such merchandise is packed and assembled 
at the time it is sold by the respondent, may be made by means of a 
game of chance, gift enterprise, or lottery scheme. 

3. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondent shall, within sixty (60) 
days after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
he has complied with this order. 

Commissioner Mason concurring in the findings as to the facts and 
conclusion, but not concurring in the form of order to cease and desist, 
for the reasons stated in his opinion concurring in part and dissenting 
in part in Docket 5208—Worthmore Sales Co. 


1See 46 F. T. C. 606. March 10, 1950. 
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In THE MartTer OF 


WALTER H. LIESMAN ET AL. TRADING AS BECKMAN 
AND GROHS, ETC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5699. Complaint, Sept. 16, 1949—Decision, Sept. 19, 1950 


Where three individuals engaged in the interstate sale and distribution of push- 
ecards and punchboards designed for use in the sale and distribution of 
merchandise to the public by means of a game of chance whereby the pur- 
chaser of a push or punch who by chance selected a concealed winning number 
secured an article of merchandise at much less than its normal retail price, 
and others received nothing for their money other than the privilege of a 
push or punch— 

Sold such devices to dealers in such merchandise as candy, cigarettes, clocks, 
razors, cosmetics, clothing, ete., by whom assortments were made up of 
various articles together with a card or board, and sold to retailers and 
others, who exposed and resold them to the purchasing public in accordance 
with the aforesaid sales plan, involving sale of a chance to procure articles at 
much less than their normal retail price; and thereby 

Supplied to. and placed in the hands of others the means of conducting lotteries, 
gift enterprises, or games of chance in the sale and distribution of merchan- 
dise to the consuming public, contrary to an established public policy of the 
United States Government and in violation of criminal laws; 

With the result that by reason of the element of chance involved many members 
of the purchasing public were induced to trade or deal with retailers thus 
selling or distributing their merchandise; many retailers were induced to 
trade with manufacturers, wholesalers and jobbers who thus sold and dis- 
tributed their products; and gambling among members of the public was 
taught and encouraged: 

Held, That such acts and practices, under circumstances set forth, were all to 
the prejudice and injury of the public, and constituted unfair and deceptive 
acts and practices in commerce. 


Before Mr. Abner EF. Lipscomb, trial examiner. 
Mr. J. W. Brookfield, Jr. for the Commission. 
Mr. James A. O’Callaghan, of Chicago, Ill., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Walter H. Liesman, 
Fred Grohs, and Cecil Beckman, individually and trading as 
Beckman & Grohs, hereinafter referred to as respondents, have vio- 
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lated the provisions of said act, and it appearing to the Commission 
that a proceeding by it in regard thereto would be in the public interest, 
hereby issues this complaint by stating its charges in that respect as 
follows: 

Paracraru 1. Respondents, Walter H. Liesman, Fred Grohs, and 
Cecil Beckman, are individuals and copartners trading and doing busi- 
ness as Beckman & Grohs, and formerly doing business as Beckman & 
Grohs Amusement Co. Their office and principal place of business is 
located at 1808 SW Alder Street, Portland, Oreg. All of said respond- 
ents have cooperated and acted together in the performance of the acts 
and practices hereinafter alleged. 
~ Respondents are now and for more than 3 years last past have been 
engaged in the sale and distribution of devices commonly known as 
pushcards and punchboards and in the sale and distribution of said 
devices to dealers in various articles of merchandise in commerce 
between and among the various States of the United States and in the 
District of Columbia and to dealers in various articles of merchandise 
in the various States of the United States and in the District of 
Columbia. 

Respondents cause and have caused said devices when sold to be 
transported from their place of business in the State of Oregon to pur- 
chasers thereof at their points of location in the various States of 
the United States and in the District of Columbia. There is now and 
has been for more than 8 years last past a course of trade in such 
devices by said respondents in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their said business as described 
in paragraph 1 hereof, respondents sell and distribute, and have sold 
and distributed, to said dealers in merchandise, pusheards and punch- 
boards so prepared and arranged as to involve games of chance, gift 
enterprises, or lottery schemes when used in making sales of mer- 
chandise to the consuming public. Respondents sell and distribute, 
and have sold and distributed many kinds of pusheards and punch- 
boards, but all of said devices involve the same chance or lottery fea- 
tures when used in connection with the sale or distribution of mer- 
chandise and vary only in detail. 

Many of said pushcards and punchboards have printed on the faces 
thereof certain legends or instructions that explain the manner in 
which said devices are to be used or may be used in the sale or dis- 
tribution of various specified articles of merchandise. The prices 
of the sales on said pusheards and punchboards vary in accordance 
with the individual device. Each purchaser is entitled to one punch 
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or push from the pusheard or punchboard, and when a push or punch 
is made a disk or printed slip is separated from the pushcard or punch- 
board and a number is diclosed. The numbers are effectively con- 
cealed from the purchasers and prospective purchasers until a selec- 
tion has been made and the push or punch completed. Certain specified 
numbers entitle purchasers to designated articles of merchandise. 
Persons securing lucky or winning numbers receive articles of mer- 
chandise without additional cost at prices which are much less than 
the normal retail price of said articles of merchandise. Persons who 
do not secure such lucky or winning numbers receive nothing for their 
money other than the privilege of making a push or punch from said 
card or board. The articles of merchandise are thus distributed to the 
consuming or purchasing public wholly by lot or chance. 

Others of said pushcard and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. On 
those pushcards and punchboards the purchasers thereof place in- 
structions or legends which have the same import and meaning as the 
instructions or legends placed by the respondents on said pushcard 
and punchboard devices first hereinabove described. The only use to 
be made of said pushcard and punchboard devices, and the only man- 
ner in which they are used, by the ultimate purchasers thereof is in 
combination with other merchandise so as to enable said ultimate 
purchasers to sell or distribute said other merchandise by means of 
lot or chance as hereinabove alleged. 

Par. 3. Many persons, firms, and corporations who sell and dis- 
tribute, and have sold and Aeeeunie: candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other ers of merchandise in commerce 
between and among the various States of the United States and in 
the District of Columbia, purchase and have purchased respondents’ 
said push card and punchboard devices, and pack and assemble, and 
have packed and assembled, assortments comprised of various articles 
of merchandise together with said pushcards and punchboard devices. 
Retail dealers who have purchased said assortments either directly 
or indirectly have exposed the same to the purchasing public and have 
sold or distributed said articles of merchandise by means of said 
pushcards and punchboards in accordance with the sales plan as 
described in paragraph 2 hereof. Because of the element of chance 
involved in connection with the sale and distribution of said mer- 
chandise by means of said pushcards and punchboards, many mem- 
bers of the purchasing public have been induced to trade or deal with 
retail dealers selling or distributing said merchandise by means 
thereof. As a result thereof, many retail dealers have been induced 
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to deal with or trade with manufacturers, wholesale dealers, and 
jobbers who sell and distribute said merchandise together with said 
devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles 
of merchandise at prices much less than the normal retail price thereof 
and teaches and encourages gambling among members of the ‘public, 
all to the injury of the public. The use of said sales plan or methods 
in the sale of merchandise and the sale of merchandise by and through 
the use thereof, and by the aid of said sales plan or method is a prac- 
tice which is contrary to an established public policy of the Govern- 
ment of the United States and in violation of criminal laws, and con- 
stitutes unfair acts and practices in said commerce. 

The sale or distribution of said pushcards and punchboard deviate 
by respondents as hereinabove alleged supplies to and places in the 
hands of others the means of conducting lotteries, games of chance 
of gift enterprise in the sale or distribution of their merchandise. The 
respondents thus supply to, and place in the hands of, said persons, 
firms, and corporations the means of, and instrumentalities for, en- 
gaging in unfair acts and practices within the intent and meaning of 
the Federal Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondents as herein- 
above alleged are all to the prejudice and injury of the public and 
constitute unfair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 16, 1949, issued and 
subsequently served upon the respondents named in the caption hereof 
its complaint in this proceeding, charging said respondents with 
the use of unfair acts and practices in commerce in violation of the 
provisions of that act. The respondents’ answer to said complaint 
was filed on October 19, 1949, and on the same date a trial examiner 
of the Commission was appointed by it to take testimony and receive 
evidence in this proceeding. On April 8, 1950, the respondents filed 
with the trial examiner a motion for permission to withdraw their 
original answer to the complaint and to file in lieu thereof a substitute 
answer, attached to the motion, admitting all of the material allega- 
tions of fact set forth in the ocmntnne and waiving all intervening 
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procedure and further hearing as to said facts, which was granted, 
and the substitute answer was accordingly received and filed. There- 
after, this proceeding regularly came on for final hearing before the 
Commission upon the complaint of the Commission and the respond- 
ents’ substitute answer thereto; and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondents, Walter H. Liesman, Fred Grohs, 
and Cecil Beckman, are individuals and copartners trading and doing 
business as Beckman & Grohs. They formerly did business as Beck- 
man & Grohs Amusement Co. Said respondents have their office and 
principal place of business at 1308 SW Alder Street, in the city of 
Portland, State of Oregon. All of said respondents have cooperated 
and acted together in the performance of the acts and practices here- 
inafter found. 

Par. 2. The respondents are now, and for more than 3 years last 
past they have been, engaged in the sale and distribution of devices 
commonly known as pushcards and punchboards. The respondents 
cause and have caused said devices, when sold, to be transported from 
their place of business in the State of Oregon to purchasers thereof 
at their respective points of location in the various States of the United 
States and in the District of Columbia. There is now, and at all times 
mentioned herein there has been, a regular course of trade in such 
devices by the respondents in commerce between and among the vari- 
ous States of the United States and in the District of Columbia. 

Par. 38. Among the various types of pushcards and punchboards 
sold by the respondents to dealers in other merchandise are many 
which are designed for use in the sale and distribution of merchandise 
to the public by means of a game of chance, gift enterprise, or lottery 
scheme. Such cards and boards vary in detail, but all of them in- 
volve the same general principle. Many of said pushcards and punch- 
boards have printed on the faces thereof certain legends or instruc- 
tions that explain the manner in which they are to be used or may 
be used in the sale or distribution of various specified articles of 
merchandise. The prices of the sales on said pushcards or punch- 
boards vary in accordance with the individual device. Each pur- 
chaser is entitled to one push or punch from the pushcard or punch- 
board, and when a push or punch is made a disk or printed slip 
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is separated from the pushcard or punchboard and a number is dis- 
closed. The numbers are effectively concealed from the purchasers 
and prospective purchasers until a selection has been made and the 
push or punch completed. Certain specified numbers entitle pur- 
chasers to designated articles of merchandise. Persons securing lucky 
or winning numbers receive articles of merchandise without addi- 
tional cost at prices which are much less than the normal retail price 
of said articles of merchandise. Persons who do not secure such 
lucky or winning numbers receive nothing for their money other than 
the privilege of making a push or punch from said card or board. 
The articles of merchandise are thus distributed to the consuming 
or purchasing public wholly by lot or chance. 

Others of said pushcard and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. 
On those pushcards and punchboards the purchasers thereof place 
instructions or legends which have the same import and meaning as 
the instructions or legends placed by the respondents on said push- 
card and punchboard devices first hereinabove described. The only 
use to be made of said pushcard and punchboard devices, and the 
only manner in which they are used, by the ultimate purchasers 
thereof, is in combination with other merchandise so as to enable 
said ultimate purchasers to sell or distribute said other merchandise 
by means of lot or chance as hereinabove described. 

Par. 4. Many persons, firms, and corporations who sell and distrib- 
ute various articles of merchandise in commerce, such as candy, cig- 
arettes, clocks, razors, cosmetics, clothing, and other articles of mer- 
chandise, purchase and have purchased the respondents’ pushcards 
and punchboards, and such purchasers make up and have made up as- 
sortments consisting of various articles of merchandise and a card or 
board and sell and have sold and distributed their merchandise so 
packed and assembled to retail dealers and others for resale to the 
public. 

Par. 5. Retail dealers who have purchased assortments of merchan- 
dise herein referred to have exposed and sold said merchandise to the 
purchasing public by the use of the pushcards and punchboards in 
accordance with the aforesaid sales plan. Thus, the respondents sup- 
ply to and place in the hands of others the means of conducting lot- 
teries, gift enterprises or games of chance in the sale and distribution 
of merchandise to the consuming public. 

Par. 6. Because of the element of chance involved in the purchase 
of merchandise by means of pushcards and punchboards, many mem- 
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bers of the purchasing public have been induced to trade or deal with 
retail dealers selling or distributing their merchandise through the 
use of such devices. As a result, many retail dealers have been in- 
duced to deal or trade with manufacturers, wholesale dealers, and 
jobbers who sell and distribute their products, together with pushcard 
and punchboard devices. 

Par. 7. The sale of merchandise to the purchasing public through 
the use of, or by means of, pushcards or punchboards in the manner 
above described involves a game of chance or the sale of a chance to 
procure articles of merchandise at prices much less than the normal 
retail price thereof, and teaches and encourages gambling among 
members of the public. The use of said sales plan or method in the 
sale of merchandise, and the sale of merchandise by and through the 
use’ thereof; and by the aid of said sales plan or method, is a practice 
which is contrary to an established public policy of the Government of 
the United States and is in violation of criminal laws. 


CONCLUSION 


The acts and practices of the respondents as herein found are all 
to the prejudice and injury of the public and constitute unfair acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the respondents’ 
substitute answer thereto, in which answer said respondents admitted 
all of the material allegations of fact set forth in the complaint and 
waived all intervening procedure and further hearing as to said 
facts, and the Commission having made its findings as to the facts and 
its conclusion that the respondents have violated the provisions of 
the Federal Trade Commission Act: 

It ts ordered, That the respondents, Walter H. Liesman, Fred 
Grohs, and Cecil Beckman, individually and trading as Beckman & 
Grohs, or trading under any other name or trade designation, and 
said respondents’ agents, representatives and employees, directly or 
through any corporate or other device, do forthwith cease and desist 
from: 

Selling or distributing in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, pushcards, punchboards, or other 
lottery devices, which are to be used or may be used in the sale or dis- 
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tribution of merchandise to the public by means of a game of ses 
gift enterprise, or lottery scheme. 

It ts further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 

Commissioner Mason concurring in the findings as to the facts and 
conclusion, but not concurring in form of order to cease and desist, 
for the reasons stated in his opinion concurring in part and dissenting 
in part in Docket 5203-Worthmore Sales Company. 


1See 46 F. T. C. 606. March 10, 1950. 
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Syllabus 


In THE MatTrTerR OF 
HORLICKS CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (A) OF SEC, 2, AND SEC. 3 OF AN ACT OF CONGRESS APPROVED 
OCT. 15, 1914, AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5701. Complaint, Oct. 3, 1949—Decision, Sept. 19, 1950 


Where a corporation engaged in the manufacture of malted-milk products, 
including instant cocoa and malted milk for sale at soda fountains, malted- 
milk tablets and packages of malted milk for sale to consumers through 
drug, confectionery and grocery stores, and in the interstate sale thereof to 
different purchasers, some of whom were competitively engaged in the 
resale thereof at wholesale or retail or both, and including a large corporate 
wholesaler which sold drugs, fountain supplies, including malted milk, and 
many Other items to retail drug stores throughout the United States— 

Contracted to sell and sold its said products on the condition, agreement or under- 
standing that the purchasers thereof should not use or deal in the malted- 
milk products of its competitors, and, since on or about April 1, 1948, 
contracted to sell and sold malted milk for soda fountain use to said whole- 
saler at prices which were fixed on the condition, etec., that it would supply 
said purchaser with all its requirements of said product, with the result 
that said purchaser did not deal in malted-milk products of said corporation’s 
competitors ; 

Effect of which sales and contracts for sale on said condition, agreement or 
understanding might be to substantially lessen competition or tend to create 
a monopoly in the lines of commerce in which it and said purchaser were 
respectively engaged: 

Held, That such acts and practices, under the circumstances set forth, constituted 
a violation of section 3 of the Clayton Act. 


In said proceeding in which count 1 of the complaint charged respondent with 
violation of subsection (a) of section 2 of the Clayton Act, as amended, by 
reason of haying sold, and selling malted milk products to some purchasers 
at higher prices than to others: the trial examiner found the evidence in 
the record insufficient to support said charges, and granted respondent’s 
motion to dismiss count 1, in view of a stipulation between counsel support- 
ing the complaint and the respondent, that respondent could produce evidence 
which would demonstrate that the price differentials alleged in the com- 
plaint and shown by the record made only due allowance for differences in 
the cost of sale and delivery resulting from the differing methods or quanti- 
ties or both, and that witnesses, if called, would testify that said price 
differentials made only due allowances for such differences, and that such 
testimony could not be rebutted in any material respect. 
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Before Mr. Frank Hier, trial examiner. 
Mr. Rice E. Schrimsher for the Commission. 
Bell, Boyd, Marshall & Lloyd, of Chicago, Ill., for respondent. 


CoMPLAINT 


The Federal Trade Commission having reason to believe that Hor- 
licks Corp. is violating and has violated the provisions of section 2 
of the Clayton Act, as amended by the Robinson-Patman Act, 
approved June 19, 1986 (U.S. C. Title 15, sec. 13), and section 3 of 
the Clayton Act (U.S. C. Title 15, sec. 14), hereby issues its com- 
plaint, stating its charges with respect thereto as follows: 


COUNT I 


Charging violation of subsection (a) of section 2 of the Clayton 
Act, as amended, the Commission alleges: 

ParacrarH 1. Respondent, Horlicks Corp., is a corporation, orga- 
nized, existing and doing business under and by virtue of the laws 
of the State of Delaware, with its principal office and place of busi- 
ness located in Racine, Wis. 

Par. 2. Respondent is now and, since June 19, 1936, has been en- 
gaged in the manufacture of malted-milk products, including malted- 
milk powder, in Racine, Wis., and has sold and now sells such 
products to different purchasers located in the various States of the 
United States and the District of Columbia for use, consumption, or 
resale therein. Respondent transports said products, or causes the 
same to be transported, from Racine, Wis., to said purchasers so 
located, thereby creating a continuous current of commerce in said 
products. 

Par. 3. The respondent, in the course and conduct of its business, 
has been and is in competition with other corporations, individuals, 
partnerships, and firms engaged in manufacturing, selling, and dis- 
tributing malted-milk products, including malted-milk powder, in 
commerce between and among the various States of the United States 
and the District of Columbia. 

Some of respondent’s purchasers, and some customers of such pur- 
chasers are competitively engaged in the resale of its malted-milk 
products at wholesale or at retail, or both, in the various territories 
and places where they respectively carry on their businesses. 

Par. 4. In the course and conduct of its business, as above described, 
respondent has sold and now sells its malted-milk products to some 
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purchasers at higher prices than it has sold and now sells such products 
of like grade and quality to other purchasers. 

For example, respondent, since on or about April 1, 1948, has sold 
and now sells malted-milk powder to certain favored purchasers 
such as Rexall Drug Co. and McKesson & Robbins, Inc., at lower 
prices than it has sold or offered to sell malted-milk powder of like 
grade and quality to other purchasers. The monetary differential 
between the selling price to such favored purchasers and the selling 
price to other nonfavored purchasers remains constant. In other 
words, in the event of an increase or decrease in the selling price 
per container to nonfavored purchasers, the price charged favored 
purchasers is increased or decreased by the same amount. The fol- 
lowing table illustrates prices charged said favored purchasers and 
the comparable prices charged other purchasers: 


Container size 
Prices are delivered prices (minimum 


shipment 100 Ibs. freight prepaid) in | 
effect July 1, 1948 5-pound 10-pound | 25-pound {| 100-pound | 200-pound 
jar tin tin drum drum 
Each Each Each Each Each 
Price to favored purchasers__-_-_----------- $1.15 $2. 175 $5. 25 $20. 30 $39. 80 
Price.to. other purchasers----.------------- $1.50 $2. 90 $6. 75 $26. 00 $50. 00 
Price discrimination: 
Per containes!. 21) 6.34 cco ta clet =. 024 $0. 35 $0. 725 $1. 50 $5. 70 $10. 20 
PE OL CRE ta ee ne nn ora en 23.3 25.0 22, 2 21.9 20.4 


Par. 5. The effect of such discriminations in price made by respond- 
ent, as set forth in paragraph 4 hereof, may be substantially to lessen 
competition or tend to create a monopoly in the lines of commerce 
in which respondent and its purchasers are respectively engaged; or 
to injure, destroy, or prevent competition with respondent or with 
purchasers of respondent who receive the benefit of such discrimina- 
tions, or with customers of said purchasers. 

Par. 6. Such discriminations in price by respondent between dif- 
ferent purchasers of goods of like grade and quality in interstate com- 
merce in the manner and form aforesaid, are in violation of the provi- 
sions of subsection (a) of section 2 of the above-mentioned act of 
Congress entitled “An act to supplement existing laws against unlaw- 
ful restraints and monopolies, and for other purposes,” approved 
October 15, 1914, (the Clayton Act), as amended by section 1 of the 
act of Congress entitled “An act to amend section 2 of the act entitled 
‘An act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,’ approved October 15, 1914, as 
amended (U. S. Title 15, Sec. 13, and for other purposes,” 
approved June 19, 1936 (the Robinson-Patman Act). 
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Charging violation of section 8 of the Clayton Act, the Commission 
alleges: 

Par. %. Paragraph 1 to 8, inclusive, of count I hereof are hereby 
repeated and made a part of this count as fully and with the same 
force and effect as though here again set forth in full. 

Par. 8. Respondent in the course and conduct of its business, as 
herein described, has sold and now sells or has made contracts for the 
sale of its malted-milk products on the condition, agreement or under- 
standing that the purchasers thereof shall not use or deal in the 
malted-milk products of a competitor or competitors of the respondent. 

Respondent, since on or about April 1, 1948, has sold and now sells 
or has made contracts for the sale of its malted-milk powder, to cer- 
tain purchasers, including Rexall Drug Co. and McKesson & Robbins, 
Inc., at prices which were and are fixed on the conditions, agreements, 
or understanding that respondent supply said purchasers all their 
requirements of malted-milk powder, with the result that said pur- 
chasers have not and de not now deal in malted-milk powder of a 
competitor or competitors of respondent. 

Par. 9. The effect of said sales, or contracts for sale on said condi- 
tion, agreement or understanding may be to substantially lessen com- 
petition or tend to create a monopoly in the lines of commerce in which 
respondent and said purchasers are respectively engaged. 

Par. 10. The aforesaid acts of respondent constitute a violation of 
the provisions of section 8 of the hereinabove mentioned act of Con- 
gress entitled “An act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,” approved October 
15, 1914 (Clayton Act). 


Report, Frnprn¢s as To THE Facts, AND OrpER 


Pursuant to the provisions of an act of Congress entitled “An act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by an act of Congress approved June 19, 1936 
(the Robinson-Patman Act), the Federal Trade Commission, on 
October 3, 1949, issued and subsequently served upon the respondent, 
Horlicks Corp., its complaint in this proceeding, charging said re- 
spondent, in count I thereof, with violation of subsection (a) of 
section 2 of said act as amended and, in count II thereof, with violation 
of section 8 of said act. After the issuance of the complaint and the 
filing of respondent’s answer thereto, a trial examiner of the Com- 
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mission was designated by it to take testimony and receive evidence 
in support of and in opposition to the allegations of the complaint, 
and a number of hearings were held and a substantial amount of 
evidence was introduced and duly recorded and filed. At a hearing 
held on March 15, 1950, there was read into the record a stipulation 
as to the facts which had theretofore been agreed upon between 
counsel in support of the complaint and counsel for the respondent. 
Said stipulation provides, among other things, that the facts set forth 
therein are in addition to, and not in lieu of, any and all evidence 
in the record, and that said stipulation, together with such evidence, 
shall constitute the whole record herein. 

Thereafter this proceeding came on for final consideration by the 
Commission upon the complaint, answer thereto, testimony and other 
evidence, stipulation as to the facts, recommended decision of the 
trial examiner, and memorandum of counsel supporting the complaint 
(no briefs having been filed and oral argument not having been re 
quested) ; and the Commission, having duly considered the matter 
and being now fully advised in the premises, makes this its findings 
as to the facts and its conclusion drawn therefrom. | 


FINDINGS AS TO THE FACTS 


ParacrapPH 1. The respondent Horlicks Corp. is a corporation or- 
ganized, existing, and doing business under and by virtue of the laws 
of the State of Delaware, with its principal office and place of business 
located in Racine, Wis. Respondent also maintains warehouses in 
various of the larger cities in the United States. 

Par. 2. Respondent is now, and for many years last past has been, 
engaged in the production and manufacture of malted-milk products, 
including Instant Cocoa and malted milk for sale at soda fountains, 
malted-milk tablets, and packages of malted milk for sale to consumers 
through drug, confectionery, and grocery stores. 

Respondent now sells, and for many years last past has sold, its 
malted-milk products to different purchasers located in the various 
States of the United States and in the District of Columbia for use, 
consumption, or resale therein. Respondent transports said products, 
or causes the same to be transported, from Racine, Wis., to said pur- 
chasers so located, thereby creating a continuous current of commerce 
in said products. . 

Par. 3. In the course and conduct of its business, respondent has 
been, and is, in competition with other corporations, individuals, 
partnerships, and firms engaged in manufacturing, selling, and dis- 
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tributing malted-milk products in commerce between and among the 
various States of the United States and the District of Columbia. 

Some of respondent’s purchasers, and some customers of such pur- 
chasers, are competitively engaged in the resale of its malted-milk 
products at wholesale or at retail, or both, in the various territories 
and places where they respectively carry on their businesses. 

Par. 4. Respondent, in the course and conduct of its business as 
aforesaid, has contracted to sell, has sold, and now sells its malted-milk 
products on the condition, agreement, or understanding that the pur- 
chasers thereof shall not use or deal in the malted-milk products of 
a competitor or competitors of the respondent. 

Rexall Drug Co. is a large wholesaler which sells drugs, fountain 
supplies, including malted milk, and many other items to retail drug 
stores throughout the United States. Respondent, since on or about 
April 1, 1948, has contracted to sell, has sold, and now sells, malted 
milk for soda fountain use to Rexall Drug Co. at prices which were, 
and are, fixed on the condition, agreement, or understanding that 
respondent supply said purchaser all its requirements of said malted 
milk, with the result that said purchaser has not dealt, and does not 
now deal, in said malted milk of a competitor or competitors of 
respondent. 

Par. 5. The effect of said sales and contracts for sale on said condi- 
tion, agreement, or understanding may be to substantially lessen 
competition or tend to create a monopoly in the lines of commerce in 
which respondent and said purchaser are, respectively, engaged. 

Par. 6. Count I of the complaint herein charges the respondent 
with violation of subsection (a) of section 2 of the Clayton Act, as 
amended, by reason of its having sold, and now selling, malted-milk 
products to some purchasers at higher prices than it has sold, and now 
sells, such products of like grade and quality to other purchasers. In 
a stipulation as to the facts which is a part of the record herein, it 
was stipulated and agreed between counsel supporting the complaint 
and the respondent that the respondent could produce evidence which 
would demonstrate that the price differentials alleged in the complaint 
and shown by the record are differentials which make only due al- 
lowance for differences in the cost to the respondent of sale and 
delivery resulting from the differing methods or quantities, or both, 
of such sale and delivery, and that witness, if called, would testify 
that said price differentials make only due allowances for such differ- 
ences, and that such testimony could not be rebutted in any material 
respect. The trial examiner consequently found that the evidence 
in the record is insufficient to support the charges in count I of the 
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complaint, and granted respondent’s motion to dismiss count I of the 
complaint. i 
sis CONCLUSION 


‘The acts and practices of the respondent as herein found constitute 
a violation of section 3 of the act of Congress entitled “An act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (Clayton Act). 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of the respondent, 
testimony and other evidence introduced before a trial examiner of 
the Commission theretofore duly designated by it, stipulation as to 
the facts entered into by and between counsel supporting the com- 
plaint and the respondent, recommended decision of the trial exami- 
ner, and memorandum of counsel supporting the complaint (no briefs 
having been filed and oral argument not having been requested) ; and 
the Commission having made its findings as to the facts and its con- 
clusion that the respondent has violated the provisions of the act of 
Congress entitled “An act to supplement existing laws against unlaw- 
ful restraints and monopolies, and for other purposes,” approved 
October 15, 1914 (the Clayton Act) : 

It is ordered, That the respondent, Horlicks Corp., a corporation, 
and its officers, agents, representatives, and employees, directly or 
through any corporate or other device, in connection with the sale, or 
making of any contract for the sale, of malted-milk products in com- 
merce, as “commerce” is defined in the aforesaid Clayton Act, do 
forthwith cease and desist from: 

(1) Selling or making any contract for the sale of malted-milk 
products on the condition, agreement, or understanding that the pur- 
chaser thereof shall not use or deal in the malted-milk products, or 
other goods or merchandise of, a competitor or competitors of the 
respondent. 

(2) Fixing the price charged for malted milk products, or granting 
a discount from or rebate upon the price therefor, on the condition, 
agreement, or understanding that the purchaser of such products shall 
not use or deal in the malted-milk products, or other goods or merchan- 
dise, of a competitor or competitors of the respondent. 

(3) Enforcing or continuing in operation or effect any condition, 
agreement, or understanding in or in connection with any existing sale 
or contract for the sale of malted-milk products, which condition, 


919675—b3——15 


176 FEDERAL TRADE COMMISSION DECISIONS 
Order 47 F. T. Cz 


agreement, or understanding is to the effect that the purchaser of such: 
products shall not use or deal in the malted-milk products, or other. 
goods or merchandise, of a competitor or competitors of the 
respondent. 

It is further ordered, That the respondent shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report, in writing, setting forth in detail the manner and form in 
which it has complied with this order. 
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Syllabus 


In THE Matrer oF 


CONSOLIDATED ROYAL CHEMICAL CORPORATION, 
TRADING ALSO AS CONSOLIDATED DRUG TRADE 
PRODUCTS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914: 


Docket 5302. Complaint, Apr. 3, 1945—Decision, Sept. 21, 1950 


Where a corporation engaged in the interstate sale and distribution of a me- 
dicinal preparation designated as “New Pe-Ru-Na,” and also as “New Pe- 
Ru-Na Tonic’; in advertisements thereof through radio continuities and. 
by other nveans— 

(a) Falsely represented that the use of said preparation would build resistance 
to colds, prevent them and shorten their dnration - 

(6) Represented that its use would be effective in relieving the symptoms of 
colds, and would relieve coughs, the facts being that its therapeutic value 
in relieving the symptoms or discomfort of a cold was limited to its 
expectorant qualities, which tend, in a slight degree, to increase the 
exudate from the mucous membranes, thereby making it more liquid and 
more easily removed by coughing; and 

(c) Represented that it would assist in building up the strength, energy, and 
vigor of the user because of its tonic properties; the facts being that it 
had no tonic properties which would accomplish such results, except to the 
extent that it might increase the appetite, and might, because of its iron 
and ammonium citrate content, aid slightly in correcting iron deficiency 
when taken for a corsiderable length of time; 

With capacity and tendency to mislead and deceive a substantial portion of 
the purchasing public into the erroneous belief that such representations 
were true and thereby into the purchase of substantial quantities of said 
products: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 

As respects the charge in the complaint that respondent’s advertisements con- 
cerning its “Pe-Ru-Na” constituted false advertisements for the further 
reason that they failed to reveal facts material in the light of such repre- 
sentations or material with respect to the consequences which might result 
from its use under the prescribed or usual conditions, no evidence was in- 
troduced, and consequently no findings with respect thereto were made. 


Before Mr. Abner EF. Lipscomb, trial examiner. 

Mr. Joseph Callaway for the Commission. 

Mr. Elwood H. Seal, of Washington, D. C., Nash & Donnelly, of 
Chicago, Ill., and Mr. Harlan W. Kelley, of Milwaukee, Wis., for 
respondent. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal Trade 
Commission having reason to believe that Gorccldated Royal Chemi- 
cal Corp., a corporation, trading under its own name and also under 
the name of Consolidated Drug Trade Products, hereinafter referred 
to as respondent, has violated the provisions of said act, and it appear- 
ing that a proceeding in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows:. 

Paracrapu 1. Respondent Consolidated Royal Chemical Corp. is 
a corporation organized and existing under and by virtue of the laws 
of the State of Delaware with its principal office and place of business 
at 540-544 South Wells Street, Chicago, Ill. Respondent has been 
and is now trading under its own name and also under the name of 
Consolidated Drug Trade Products. 

Par. 2. Respondent is now, and for more than 2 years last past has 
been, engaged in the sale and distribution of a certain medicinal prep- 
aration designated as New Pe-Ru-Na and also as New Pe-Ru-Na 
Tonic. ; 

In the course and conduct of its business the respondent causes said 
preparation, when sold, to be transported from its place of business 
in the State of Illinois to the purchasers thereof located in various 
other States of the United States and in the District of Columbia. 
Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said preparation in commerce among and 
between the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of its said business, respondent 
has disseminated and is now disseminating, and has caused and is now 
causing the dissemination of, false advertisements concerning its said 
preparation by the United States mails and by various other means 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act; and respondent has also disseminated and is now dis- 
‘seminating, and has caused and is now causing the dissemination of, 
false advertisements concerning said preparation by various means, 
for the purpose of inducing and which are likely to induce, rlimegtly 
or indirectly, the purchase al said preparation in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act. 

Among and typical of the false, misleading and deceptive statements 
and representations contained in said false advertisements dissemi- 
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nated and caused to be disseminated, as hereinabove set forth, by the 
United States mails, by radio continuities ot by various éiter means, 
are the following: 

Many users say it has helped them build the cold fighting resistance of their 
bodies, thereby often preventing or relieving colds and that this has often helped 
them go through whole winters without having a single bad cold. Others whose 
cold fighting resistance is strong say that when they get a cold it is so mild and 
short-lived that you could hardly call it a cold. 

Friends, if you have coughs due to colds or congested breathing passages and 
chest discomforts also due to colds, remember to follow the example set by thou- 
sands all over the country and start taking the New Peruna right away to help 
relieve these discomforts of a cold. The new Peruna, you know, encourages the 
body to bring about an increased secretion from the various membranes of the 
respiratory tract which is nature’s way of thinning congested secretions and thus 
loosening up the congestion. You know that when you have this congestion it is 
very annoying and uncomfortable. So if you have a cough due to a cold or con- 
gested breathing passages and chest discomforts due to a cold why not do as 
thousands in the same boat are doing and take the New Peruna. Remember also 
that thousands of folks who need an appetizing tonic also take the New Peruna 
to help build up their strength, energy and vigor. 

You know thousands of folks take the new Pe-Ru-Na when they have a cold to 
help the body to loosen up the congestion of heavy secretions in the breathing 
passages which is nature’s way of loosening up the cough, lessening the chest 
discomfort and relieving the congestion and discomfort of a cold. Many users 
say it has helped them as a tonic to build up their strength, energy and vigor. 


Par. 4. Through the use of the foregoing statements and representa- 
tions and others of the same import and meaning not specifically set 
out herein, respondent has represented and now represents that the use 
of said preparation will build resistance to cold ; will prevent colds and 
shorten their duration: will be effective in relieving the symptoms of 
colds; will relieve coughs due to colds and will assist in building up the 
strength, energy and vigor of the user because of its tonic properties. 

Par. 5. The foregoing statements and representations are false, mis- 
leading and deceptive. In truth, and in fact, the use of said prepara- 
tion will not build resistance to, nor will it prevent a cold, or have any 
therapeutic value in the treatment of a cold or in shortening the dura- 
tion thereof or in the treatment of the symptoms or discomforts of a 
cold, in excess of its mild expectorant qualities which tend, in a slight 
degree, to increase the exudate from the mucous membrane, thereby 
making it more liquid and more easily removed by coughing. Said 
preparation has no value in the treatment of coughs no matter how 
caused. It has only limited tonic properties and its use will assist in 
building up strength, energy and vigor only in the sense and to the 
extent that it may increase the appetite and thereby tend to increase 
the consumption of food. 
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Par. 6. Respondent’s advertisements, disseminated as aforesaid, con- 
stitute false advertisements for the further reason that they fail to re- 
veal facts material in the light of such representations or material with 
respect to the consequences which may result from the use of the prep- 
aration to which the advertisements relate, under the conditions pre- 
scribed in said advertisements or under such conditions as are cus- 
tomary and usual. Respondent’s said preparation contains potassium 
iodide. Iodine-containing preparations are potentially dangerous for 
use by persons having tuberculosis or a thyroid gland disease, and the 
continued use of this preparation by such persons may result in serious 
and irreparable injury to health. 

Par. 7. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations has had, and now has, 
the capacity and tendency to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such statements and representations are true and into the purchase of 
substantial quantities of said preparation because of such erroneous 
and mistaken belief. Further, the failure of the respondent to dis- 
close in its said advertising to those suffering from tuberculosis or a 
thyroid gland disease, has the tendency and capacity to mislead a sub- 
stantial portion of the purchasing public into the mistaken belief that 
said medicinal preparation is entirely safe and harmless and may be 
taken by all persons without ill effects. 

Par. 8. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FINpIncs as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission, on April 8, 1945, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Consolidated Royal Chemical Corp., a corporation trading under its 
own name and also under the name of Consolidated Drug Trade Prod- 
ucts, charging it with the use of unfair and deceptive acts and prac- 
tices in commerce in violation of the provisions of said act. After the 
issuance of the complaint and the filing of respondent’s answer thereto, 
testimony and other evidence in support of and in opposition to the 
allegations of the complaint were introduced before a trial examiner of 
the Commission theretofore duly designated by it, and such testimony 
and other evidence were duly recorded and filed in the office of 
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the Commission. Thereafter this proceeding regularly came on for 
final consideration by the Commission upon the complaint, answer 
thereto, testimony and other evidence, recommended decision of the 
trial examiner, to which no exceptions were filed, briefs in support of 
and in opposition to the complaint, and oral argument of counsel; and 
the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the inter- 
est of the public and makes this its findings as to the facts and it con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent, Consolidated Royal Chemical Corp. 
is a corporation organized and existing under and by virtue of the 
laws of the State of Delaware, with its principal office and place of 
business at 540-544 South Wells Street, Chicago, Ill. Respondent has 
heen and is now trading under its own name and also under the name 
of Consolidated Drug Trade Products. 

Par. 2. Respondent is now, and for more than 2 years last past has 
been engaged in the sale and distribution of a certain medicinal prepa- 
ration designated as New Pe-Ru-Na and also as New Pe-Ru-Na Tonic. 

In the course and conduct of its business, respondent causes said 
preparation, when sold, to be transported from its place of business in 

the State of Illinois to purchasers thereof located in various other 
States of the United States and in the District of Columbia. Respond- 
ent maintains, and at all times mentioned herein has maintained, a 
course of trade in said preparation in commerce among and between 
the various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its said business, respondent 
has disseminated and is now disseminating, and has caused and is now 
causing the dissemination of, false advertisements concerning its said 
preparation by the United States mails and by various other means in 
commerce as “commerce” is defined in the Federal Trade Commission 
Act, and respondent has also disseminated and is now disseminating, 
and has caused and is now causing the dissemination of, false adver- 
tisements concerning said preparation by various means for the pur- 
pose of inducing and which are likely to induce, directly or indirectly, 
the purchase of said preparation in commerce as “commerce” is defined 
in the Federal Trade Commission Act. 

Among and typical of the false, misleading, and deceptive state- 
ments and representations contained in said false advertisements dis- 
seminated and caused to be disseminated, as hereinabove set forth, by 
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the United States mails, by radio continuities, and by various other 
means, are the following: 


SENSATIONAL 
NEW PERUNA 
HELPS BUILD COLD 
FIGHTING RESISTANCE 
TO HELP PREVENT AND 
WIN FIGHTS 
WITH COLDS! 


Well, old man winter is in the air, tryin’ his very best to give a bad cold to 
everybody whose cold-chasin’ resistance isn’t as strong as it should be. You 
know, thousands of folks take the New Peruna as a tonic to help build up their 
cold-fighting resistance. So many thankful people now praise Peruna, because 
you see, its purpose is to help build cold-fighting resistance, which is often just 
the thing needed to prevent and relieve colds, before they get you all worn out. 
Many users say it has helped them to build the cold-fighting resistance of their 
bodies, thereby often preventing or relieving colds, and that this has often 
helped them go through whole winters without having a single bad cold. Others 
whose cold-fighting resistance is strong, say that when they get a cold, it is so mild 
and short-lived that you can hardly call ita cold. Sotry Peruna. * * * 

Friends, if you have coughs due to colds or congested breathing passages, and 
chest discomforts also due to colds, remember to follow the example set by 
thousands all over the country and start taking the New Peruna right away to 
help relieve these discomforts of a cold. The New Peruna, you know, en- 
courages the body to bring about an increased secretion from the various mem- 
branes of the respiratory tract, which is nature’s way of thinning congested 
secretions and thus loosening up the congestion. You know that when you 
have this congestion it is very annoying and uncomfortable. So, if you have a 
cough due to a cold or congested breathing passages and chest discomforts due to 
a cold, why not do as thousands in the same-boat are doing and take New 
Peruna? Remember also, that thousands of folks who need an appetizing 
tonic also take the New Peruna to help build up their strength, energy, and 
Vigor oot & 

Well, that old chilliness is often in the air at night and sometimes even in 
the day, tryin’ its very best to give a cold to everybody. You know, thousands 
of folks take the new Peruna when they have a cold, to help the body to loosen 
up the congestion of heavy secretions in the breathing passages which is nature’s 
way of loosening up the cough, lessening the chest discomfort, and relieving the 
congestion and discomfort of a cold. So many thankful people who needed an 
appetizing tonic now praise Peruna, because you see, its purpose as a tonic, is to 
help build up strength, energy, and vigor. Asa medicine, when they have a cold, 
they praise the new Peruna because it helps the body loosen up the congestion of 
heavy secretions in the breathing passages, which often loosens up the cough, 
and lessens the chest discomforts—often just the thing needed to relieve the 
discomfort of a cold before it gets you all worn out. Ma ny users say it has helped 
them, as a tonic, to build up their strength, energy, and vigor, and also, as a 
medicine, has helped them to loosen up the congestion of colds, and such loosen- 
ing up of the congested secretions in the breathing passages often loosens up the 
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cough, lessens the chest discomforts, and relieves discomforts of colds. Why 
don’t you try the new Peruna? * * * 

Other advertisements similar to the last two quoted above were dis- 
seminated in the same manner during 1946 and 1947. 
_ Par. 4. Through the use of the eee statements and representa- 
tions and others of the same import and meaning not specifically set 
out herein, respondent has represented and now represents that the 
use of said preparation will build resistance to colds; will prevent colds 
and shorten their duration; will be effective in relieving the symptoms 
of colds; will relieve coughs due to colds, and will assist in building up 
the strength, energy, and vigor of the user because of its tonic 
properties. 

Par. 5. The formula by which Pe-Ru-Na was made in 1944, and the 
directions for its use accompanying that preparation, are as follows: 


Peruna—1944 Formula 


F . Per 

Ingredient Per 7,863 gallons Per fluid-ounce tablespoonful 
§. Wocascara sagrada:---- 3 222-222 19 pounds 12 ounces_-_-___-- (QuileWenguhils <= See 0.07 grain. 
Bis shomesetec. 7) ccpeers cu 7is bate es 71 pounds 8 ounces________ OLbigraias & 2t 7. 0.25 grain. 
SAE. Cemiaios 2, sree $258). ke 30 pounds 6 ounces______-_- Oi 2Woraiyi sy ens ss Se 0.11 grain. 
Extract iscorice? $22 arc rt 2 ee ee 53 pounds 3 ounces-_--_-_--__- Oi” grams 0.19 grain. 
Oillcopaiha. sae te ss SEE Fe) ei eh eee OROOMIAS" So eae eos OOGerainees ss 0.03 grain. 
Potassium jodidet:o% 2427 = 282) 300poumnds!2_ 22222. ess 2:09 sraims?.__.-22 1.04 grains. 
Saccharin insoluble_--_------ Opoumdss= se - -| 0.06 grain__ -| 0.03 grain. 
Sodium bicarbonate-_------ 79 pounds 1 ounce-_ 0.55 grain -| 0.27 grain. 
Tran ANG AMON C1TAte.- =5-- oe a26 se)! 2 ahah Soe 2 ekg _| 3.0 grains__ 1.5 grains. 
Oleoresin ginger _- = _| 5 pounds 6 ounces__- 0.037 grain_ 0.018 grain. 
Malt syrup SPO, 674 pounds: se 74.3 grains__- _-| 37.15 grains. 
Alcohol Yethyl U. 8. aay UA enllonss es sy. seit 2 76.8 minims____.. 37.9 minims. 
iy SlCr ase ad sts ter ete ee ee Vi S0sn ce allOvS as. saan ead Gaise q.s. 


*Tron and ammonium citrate content given in grains per fluid ounce, p. 42 of transcript. 
DIRECTIONS 


Adults: Take one tablespoonful before each meal and at bedtime. Delicate 
persons should commence with a teaspoonful in a little water before each meal 


and at bedtime. 
Children—5 to 10 years old: Thirty drops to a teaspoonful. Do not give to 


children under 5 years of age. 
Caution: If skin rash occurs discontinue the use of the product. See that 


the bottle is kept well closed and in a cool place, when not in use. 
For coughs due to colds, adults take two tablespoonfuls every hour for six 


hours each day for two days. 
The 1939 formula for Pe-Ru-Na contains, among other ingredients: 


Per fluid ounce Per tablespoonful 


Iron and Ammonium Citrate__-__.-------- 3 grains ——_-__- 1.5 grains 
Rotassiunm “Lodidestca2 = 2 ar are iroralneee se = 0.5 grain 
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In the 1941 formula these ingredients appear as: 
Per fluid ounce Per tablespoonfut 


Tron and Ammonium Citrate___-_-------- 3.06 grains-__-- 1.53 grains 
Potassium: lodidé=s2-- ef s-- eee ee 1.01 grains_.__- 0.50 grain 


And. in the 1946 formula these amounts have been increased to: 

Per fluid ounce Per tablespoonfut 
fromand Ammonium Citrate= -- = ee ee 4.72 grains 2.36 grains 
Potassium *lodldess-—~-- ea eee eee ene 2.09 grains 1.04 grains 

Par. 6. The foregoing statements and representations are false, 
misleading, and deceptive. A cold is an acute infection of the upper 
respiratory tract, resulting in inflammation of the infected area. The 
common symptoms of a cold are the pouring out of secretions in the 
nose and upper bronchial tree, a cough, a general feeling of malaise, 
sore throat, headache, chest discomfort, and in some cases an elevation 
of temperature and diarrhea. The taking of Pe-Ru-Na in accordance 
with the directions for its use will not build resistance to a cold, prevent 
a cold, shorten the duration of a cold, or have any therapeutic value 
in the treatment ofacold. Its therapeutic value in relieving the symp- 
toms or discomforts of a cold is limited to its expectorant qualities, 
which tend, in a slight degree, to increase the exudate from the mucous 
membranes, thereby making it more liquid and more easily removed 
by coughing. Said preparation does not have any tonic properties 
which will build up strength, energy, and vigor, except to the extent 
that it may increase the appetite, thereby tending to increase the con- 
sumption of food, and to the extent that it may, because of its iron 
and ammonium citrate content, aid in a slight degree to correct iron 
deficiency in the system when taken for a considerable length of time. 

Par. 7. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations has had, and now has, 
the capacity and tendency to mislead and deceive a substantial por- 
tion of the purchasing public into the erroneous and mistaken belief 
that such statements and representations are true and into the purchase 
of substantial quantities of said preparation because of such erroneous 
and mistaken belief. 

Par. 8. The complaint charged also that respondent’s advertise- 
ments concerning its product Pe-Ru-Na constitute false advertise- 
ments for the further reason that they fail to reveal facts material 
in the light of such representations or material with respect to the 
consequences which may result from the use of the preparation under 
the conditions prescribed in said advertisements or under such con- 
ditions as are customary and usual. No evidence with respect to this 
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charge was introduced, and consequently no findings with respect 
thereto have been made. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public, and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of the respondent, 
testimony and other evidence introduced before a trial examiner of 
the Commission theretofore duly designated by it, recommended de- 
cision of the trial examiner, and briefs and oral argument of counsels; 
and the Commission having made its findings as to the facts and its 
conclusion that the respondent has violated the provisions of the Fed- 
eral Trade Commission Act: 

It is ordered, That the respondent, Consolidated Royal Chemical 
Corp., a corporation, its officers, representatives, agents, and em- 
ployees, directly or through any corporate or other device, in connec- 
tion with the offering for sale, sale, or distribution of its preparation 
designated New Pe-Ru-Na and New Pe-Ru-Na Tonic, or any other 
preparation of substantially similar composition or possessing sub- 
stantially similar properties, whether sold under the same names or 
any other name or names, do forthwith cease and desist from: 

1. Disseminating or causing to be disseminated any advertisement, 
by the United States mails or by any means in commerce as “com- 
merce” is defined in the Federal Trade Commission Act, which adver- 
tisement represents directly or by implication: 

a, that said preparation will build resistance to a cold, prevent a 
cold, shorten the duration of a cold; or have any therapeutic value in 
the treatment of a cold; 

6. that said preparation will have any therapeutic value in relieving 
the symptoms or discomforts of a cold in excess of its expectorant 
qualities, which tend in a slight degree to increase the exudate from 
the mucous membranes, thereby making it more liquid and more easily 
removed by coughing; 

c. that said preparation will assist in building up strength, energy, 
or vigor, except and to the extent that its use may (1) increase the 
appetite and thereby tend to increase the consumption of food, and 
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(2) by supplying some iron, aid in a slight degree to correct iron de- 
ficiency, if taken over a long period of time. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce as “commerce” is 
defined in the Federal Trade Commission Act, of respondent’s said 
preparation, which advertisement contains any of the representations 
prohibited in this order. 

It is further ordered, That the respondent shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which it has complied with this order. 
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In THE MATTER OF 
WALSH LABORATORIES, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26,1914 . 


Docket 5665. Complaint, June 17, 1949—Decision, Sept. 21, 1950 


Where a corporation and the two officers who controlled it, engaged in the inter- 
state sale and distribution of a product which they designated as “Rodan”— 

(a) Represented in advertisements thereof in newspapers and circulars, on 
letterheads and other advertising material, that said preparation was an 
effective killing agent for mice and all varieties of rats, and would destroy 
the rats on infested premises; the facts being that it was not such an agent 
except for brown rats, and could not be depended upon to destroy all the 
rats, or even all brown rats, on infested premises ; 

(®) Represented falsely, as aforesaid, that the use of the product was com- 
pletely safe and would not harm domestic animals or poultry ; 

(c) Falsely represented through the use of the words “manufacturing chemists” 
in connection with their corporate name, that they manufactured or com- 
pounded chemicals and employed chemists in connection with their business ; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public with respect to their said product and their business 
status, and thereby induce the purchase by it of substantial quantities of said 
product : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


Before Ur. William L. Pack, trial examiner. 
Mr. B. G. Wilson for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Walsh Laboratories, 
Inc., a corporation, John J. Walsh and Henry E. Staffel, individually 
and as officers of Walsh Laboratories, Inc., a corporation, hereinafter 
referred to as respondents, have violated the provisions of the said act 
and it appearing to the Commission that a proceeding by it in respect. 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrapu 1. Respondent Walsh Laboratories, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of Illinois. John J. Walsh is president and treasurer and Henry E. 
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Staffel is vice president and secretary of said Walsh Laboratories, Inc. 
The corporate respondent and individual officers have their office and 
principal place of business located at 525 West Seventy-sixth Street, 
Chicago 20, Il]. The individual officers control the policies and prac- 
tices of said corporate respondent. 

Par. 2. Respondents are now, and for more than 1 year last past, 
have been engaged in the sale and distribution of a product designated 
by them as “Rodan.” 

The respondents cause their said product when sold to be trans- 
ported from their place of business in the State of Illinois to the 
purchasers thereof located in various States of the United States and 
in the District of Columbia. Respondents maintain, and at all times 
mentioned herein have maintained, a course of trade in said product 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of their business and for the pur- 
pose of inducing the purchase of their said product respondents have 
made and now make certain statements and representations with re- 
spect to said product by means of advertisements inserted in news- 
papers, circulars, on letterheads and other advertising material. 


Among and typical of such statements and representations are the 
following: 


GET RID OF RATS 
With Guaranteed RODAN 


Why let rats destroy your property, spread disease when it is so easy to 
kill them with RODAN—the only rat killer that contains both DuPont ANTU 
(the dealiest rat killer available to the public) and the scientific Walsh 16 
Ingredient Rat Bait! Laboratory tests show RODAN safe around animals 
and poultry—get a package that contains enough to kill a thousand rats for only 
$1.00 from your dealer or mail coupon today. 

KILL RATS AND MICE 
* * * 

RODAN Rat Killer contains ANTU, the most effective killing agent for use 
against rats and mice available to the public. 

Walsh Laboratories, Inc. Manufacturing Chemists. 


Par. 4. Through the use of the foregoing statements and repre- 
sentations and others of the same import not specifically set out 
herein, respondents represented that their product “Rodan” is an 
effective killing agent for mice and all varieties of rats and will de- 
story all rats on infested premises; and that the use of said product is 
completely safe and will not cause harm to animals or poultry. Fur- 
ther through the use of the words “manufacturing chemists” re- 
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spondents represent that they manufacture or compound chemicals 
and employ chemists in connection with their said business. 

Par. 5. The above statements and representations are false, mis- 
leading and deceptive. In truth and in fact, respondents’ product 
“Rodan” is not an effective killing agent for mice or for rats, other 
than brown rats. The use of the product cannot be depended upon 
to destroy all the rats on infested premises, including brown rats. 
The product may be harmful to animals and poultry. The respond- 
ents do not manufacture or compound chemicals nor do they employ 
chemists in their business. 

Par. 6. The use by the respondents of the aforesaid false, mislead- 
ing and deceptive statements and representations has had, and now 
has, the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that such statements and representations are true, and to induce 
a substantial portion of the purchasing public, because of such errone- 
ous and mistaken beliefs, to purchase said product. 

Par. 7. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnprnes as tro THE Facrs, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 17, 1949, issued and subse- 
quently served its complaint in this proceeding upon the respondents, 
Walsh Laboratories, Inc., a corporation, and John J. Walsh and 
Henry E. Staffel, individually and as officers of said corporation, 
charging them with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondents’ answer 
thereto, a hearing was convened by a trial examiner of the Commis- 
sion theretofore duly designated by it for the purpose of receiving 
testimony and other evidence in support of and in opposition to the 
allegations of the complaint. At said hearing there was read into 
the record a stipulation as to the facts between counsel in support of 
the complaint and respondents in which it was agreed, among other 
things, that the facts set forth therein may be taken as the facts in 
this proceeding and in lieu of evidence in support of and in opposition 
to the charges stated in the complaint, and that the Commission may 
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proceed upon said statement of facts to make its report, stating its 
findings as to the facts and its conclusion based thereon and enter 
its order disposing of this proceeding without the presentation of 
argument or the filing of briefs. Also at the same hearing, certain 
explanatory testimony and other evidence were introduced. Such 
testimony and other evidence, including the aforesaid stipulation as 
to the facts, were duly recorded and filed in the office of the Com- 
mission. 

Thereafter this proceeding regularly came on for final hearing before 
the Commission upon the complaint, answer thereto, testimony and 
other evidence, including the stipulation as to the facts and recom- 
mended decision of the trial examiner; and the Commission, having 
duly considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


\ 


FINDINGS AS TO THE FACTS 


ParacrapruH 1. Respondent Walsh Laboratories, Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the State 
of Illinois. John J. Walsh is president and treasurer and Henry E. 
Staffel is vice president and secretary of said Walsh Laboratories, Inc. 
The corporate respondent and individual officers have their office and 
principal place of business located at 525 West Seventy-sixth Street, 
Chicago 20, Ill. The individual officers control the policies and prac- 
tices of said corporate respondent. Respondents are now, and for 
more than 1 year last past, have been engaged in the sale and distribu- 
tion of a product designated by them as “Rodan.” 

Par. 2. The respondents cause their said product when sold to be 
transported from their place of business in the State of Illinois to the 
purchasers thereof located in various States of the United States. 
Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said product between and among the various 
States of the United States. ' 

Par. 38. In the course and conduct of their business and for the 
purpose of inducing the purchase of their said product respondents 
have made certain statements and representations with respect to said 
product by means of advertisements inserted in newspapers, circulars, 
on letterheads and other advertising material. Among and typical of 
such statements and representations are the following : 
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GET RID OF RATS 
With Guaranteed RODAN 


Why let rats destroy your property, spread disease when it is so easy to kill! 
them with RODAN—the only rat killer that contains both DuPont ANTU (the 
deadliest rat killer available to the public) and the scientific Walsh 16 Ingredient 
Rat Bait! Laboratory tests show RODAN safe around animals and poultry— 
get a package that contains enough to kill a thousand rats for only $1.00 from 
your dealer or mail coupon today. 

KILLS RATS AND MICE 


* * a 


RODAN Rat Killer contains ANTU, the most effective killing agent for use 
against rats and mice available to the public. 

Walsh Laboratories, Inc. Manufacturing Chemists. 

Par. 4. Through the use of the foregoing statements and repre- 
sentations and others of the same import, respondents have repre- 
sented that their product “Rodan” is an effective killing agent for 
mice and all varieties of rats and will destroy all the rats on infested 
premises; and that the use of said product is completely safe and will 
not cause harm to domestic animals or poultry. Through the use of 
the words “manufacturing chemists” in connection with the name of 
the corporation, respondents have also represented that they manu- 
facture or compound chemicals and that they employ chemists in 
connection with their business, 

Par. 5. The above statements and representations are erroneous 
and misleading. In truth and in fact, respondent’s product “Rodan” 
is not an effective killing agent for mice or for rats, other than brown 
rats. The use of the product cannot be depended upon to destroy all 
the rats, even all brown rats, on infested premises. The product may 
be harmful to domestic animals and poultry. The respondents do not 
manufacture or compound chemicals nor do they employ chemists in 
‘their business. 

Par. 6. The use by the respondents of the aforesaid erroneous and 
misleading representations has the tendency and capacity to mislead 
and deceive a substantial portion of the purchasing public with re- 
spect to respondents’ said product and with respect to respondents’ 
business status, and to induce a substantial portion of the purchasing 
public to purchase substantial quantities of said product as a result 
of the erroneous and mistaken belief so engendered. 


CONCLUSION 
The acts and practices of the respondents as herein found are all 


to the prejudice and injury of the public and constitute unfair and 
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deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of the respond- 
ents, testimony and other evidence, including a stipulation as to the 
facts agreed upon by counsel, introduced before a trial examiner of the 
Commission theretofore duly designated by it, and the recommended 
decision of the trial examiner; and the Commission having made its - 
findings as to the facts and its conclusion that respondents have vio- 
lated the provisions of the Federal Trade Commission Act: 

It is ordered That the respondents, Walsh Laboratories, Inc., a 
corporation, its officers, agents, representatives, and employees, and 
John J. Walsh and Henry E. Staffel, individually and as officers of 
respondent corporation, their agents, representatives and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of their product 
designated “Rodan” or any other product of substantially similar 
composition or possessing substantially similar properties, whether 
sold under the same name or any other name, do forthwith cease and 
desist from: 

(1) Representing, directly or by implication, 

(a) That said product is an effective killing agent for mice; 

(6) That said product is an effective killing agent for rats other 
than brown rats; 

(c) That the use of said product will destroy all rats on infested 
premises ; 

(dz) That the use of said product will not cause harm to domestic 
animals and poultry. 

(2) Using the words “manufacturing chemists” in connection with 
the corporate name of respondent corporation; or otherwise represent- 
ing, directly or by implication, that respondents manufacture or com- 
pound chemicals or that they have chemists in their employ. 

Tt is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE MatTrer oF 


FREDERICK GODFREY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5702. Complaint, Oct. 11, 1949—Decision, Sept. 22, 1950 


Where an individual engaged in the interstate sale and distribution of its drug 
product “Terits,” made, successively, under two different formulae; in 
advertisements thereof in various newspapers published in larger cities 
in Indiana, Colorado, and Ohio, among others; directly and by implica- 
tion— : 

(a) Falsely represented that said product was an adequate, effective, and com- 
petent treatment and cure for all kinds of rheumatism, arthritis, and neu- 
ritis; would arrest the progress and correct the underlying causes; and 
would afford complete and permanent relief from, and cure, the aches and 
pains thereof; and 

(0) Falsely represented that such product was beneficial in the treatment of 
the aforesaid symptoms beyond furnishing a temporary and partial relief 
from minor aches and pains and fever associated therewith; and consti- 
tuted a new medicine: 

‘The facts being that the aches and pains incident to the various kinds of such 
diseases may be of such a nature that they would be in no way alleviated 
by the use of said product, under either formula and however taken; and 
in any event relief would be limited to temporary analgesic and antipyretic 
effect of the salicylate content ; 

With capacity and tendency to mislead and deceive a substantial portion of 
the purchasing public with respect to its product, and thereby cause it to 
purchase substantial quantities thereof: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. Joseph Callaway for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Frederick Godfrey, 
hereinafter referred to as respondent, has violated the provisions 
of said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 


194 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 4% BE LECs 


Paracrapu 1. Respondent Frederick Godfrey is an individual trad- 
ing and doing business under the name.“Canam Sales Agency,” and 
having an office and principal place of business at Rockport, Mass. 

Par. 2. Respondent is now, and has been for more than one year 
last past, engaged in tle business of selling and distributing a certain 
drug product, as “drug” is defined in the Federal Trade Commission 
Act. 

The designation used by respondent, the formula and directions 
for use thereof are as follows: 

Designation: Terits. 

Formula: Each tablet contains 5 grains potassium bicarbonate and 
5 grains sodium salicylate. 

Directions: For adults only. Take two tables after each meal with 
glass of water. Repeat dosage in 3 or 4 hours if necessary. 

Respondent causes the said product, when sold, to be transported 
from his place of business in the State of Massachusetts to purchasers. 
thereof located in other States of the United States and in the District 
of Columbia. Respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in said product in com- 
merce between and among the various States of the United States 
and in the District of Columbia. Respondent’s volume of business 
in such commerce is substantial. 

Par. 3. In the course and conduct of his business the respondent, 
subsequent to March 21, 1938, has disseminated and caused the dis- 
semination of certain advertisements concerning Terits by the United 
States mails and by various means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, for the purpose of in- 
ducing, and which were likely to induce, directly or indirectly, its 
purchase. 

Among the said advertisements are those of which copies are at- 
tached hereto, marked “Exhibits 1 to 6,” inclusive, and by this refer- 
ence incorporated herein and made a part hereof. 

The advertisement exemplified by Exhibit 1 was published in 
various newspapers, including, but not limited to, the following news- 
papers and issues thereof : Ter re Haute (Ind.) Star, issue of January 
21, 1947; Denvel (Colo.) Post, issue of February 24, 1947; Cincinnati 
(Ohio) TITRE Star, issue of et 14, 1947, 

The advertisement exemplified by Exhibit 2 was published in 
various newspapers, including, but not limited to, the following news- 
papers and issues thereof: Denver (Colo.) Post, issue of February 28, 
1947; Duluth (Minn.) News-Tribune, issue of March 1, 1947; Dayon 
(Ohio) Herald, issue of June 13, 1947. 
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The advertisement exemplified by Exhibit 3 was published in the 
following newspaper: Cincinnati (Ohio) Post, issue of October i 
1948. 

The advertisement exemplified by Exhibit 4 was published in 
various newspapers, including, but not limited to the following news- 
papers and issues thereof: Terre Haute (Ind.) Star, issue of February 
18, 1947; Cincinnati (Ohio) Times-Star, issue of October 21, 1947; 
Indianapolis (Ind.) News, issue of October 7, 1947. 

The advertisement exemplified by Exhibit 5 was published in the 
following newspaper: Denver (Colo.) Post, issue of March 3, 1947. 

The advertisement exemplified by Exhibit 6 was published in the 
following newspapers and issues thereof: Indianapolis (Ind.) News, 
issue of March 5, 1947; Peoria (Ill.) Journal-Transcript, issue of 
March 5, 1947; Detroit (Mich.) News, issue of February 13, 1948. 

Respondent has also disseminated and caused the dissemination of 
the advertisements referred to above for the purpose of inducing, and 
the said advertisements were likely to induce, directly or indirectly, 
the purchase of Terits in commerce as “commerce” is defined in the 
Federal Trade Commission Act. 

Par. 4. Through the use of the said advertisements respondent has 
made, directly and by implication, the representations shown in the 
following subparagraphs identified as (A) to (E) inclusive. The 
said advertisements, by reason of the said representations, are mis- 
Jeading in material respects and constitute “false advertisements” as 
that term is defined in the Federal Trade Commission Act, by reason 
of the true facts which are set forth in subparagraphs (1) to (5) 
inclusive. 

(A) That Terits is an adequate, effective and competent treatment 
for all kinds of arthritis, rheumatism, and neuritis. 

(1) Terits, however taken, is not an adequate, effective or compe- 
tent treatment for any kind of rheumatism, arthritis, or neuritis. 

(B) That Terits will arrest the progress of, correct the underlying 
causes of, and cure all kinds of arthritis, rheumatism, and neuritis, 

(2) Terits, however taken, will not arrest the progress of, correct 
the underlying causes of, and will not cure any kind of rheumatism, 
arthritis, or neuritis. 

(C) That Terits will afford complete and immediate and perma- 
nent relief from, and will cure, the aches and pains of all kinds of 
arthritis, rheumatism, and neuritis. 

(3) Terits, however taken, will not correct the underlying causes 
of the aches and pains incident to the various kinds of arthritis, rheu- 
matism, and neuritis, and will not cure such aches and pains. These 
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aches and pains may be of such a nature that they well be in no way 
alleviated by the use of Terits, however taken, and in other cases 
the relief afforded will be limited to such degree of temporary and 
partial analgesic and antipyretic effect as its content of sodium sali- 
cylate may afford in the individual case. 

(D) That Terits is beneficial in the treatment of arthritis, rheuma~- 
tism, and neuritis and manifestations and symptoms thereof above 
and beyond furnishing a temporary and partial relief for minor aches 
and pains, and fever, associated therewith. 

(4) The effect of Terits when used in any of the ailments men- 
tioned herein is limited to temporary and partial relief of minor 
aches and pains, and fever, associated therewith. 

(E) That Terits is a new medicine. 

(5) The ingredients of Terits are not new, and so far as arthritis,, 
rheumatism, and neuritis are concerned, it is not a new medicine. 

Par. 5. The use by respondent of said false advertisements with 
respect to Terits has had the capacity and tendency to mislead and 
deceive, and has misled and deceived, a substantial portion of the 
purchasing public into the erroneous and mistaken belief that the: 
representations and statements contained therein were true, and into 
the purchase of substantial quantities of Terits by reason of said 
erroneous and mistaken belief. 

Par. 6. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


(Exhibit 1) 
HAD ENOUGH ARTHRITIS PAIN 


Now of great interest to many sufferers is in a compound by a Canadian 
firm, now being distributed here for the agonizing pains of Arthritis, Rheuma- 
tism, Neuritis. Many can now get fast-acting relief by taking a product called 
TERITS. It is a small tablet, inexpensive and easy to take. Lick your 
Arthritis and Rheumatism pains today. Your druggist has TERITS, or can 
get them for you. Double your money back if they fail to help you. Get 
TERITS now. For sale by (name of local store) and druggists everywhere. 


(Exhibit 2) 
HAD ENOUGH ARTHRITIS PAINS? 


Considerable interest is being shown thru-out Canada in a compound called 
TERITS now being distributed here, that brings fast-acting relief from the 
agonizing pains of Arthritis, Rheumatism, Neuritis. TERITS is a small tablet, 
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inexpensive—easy to take. Your druggist has TERITS or can get them for you. 
Double your money back if they fail to help you. Get them today. For sale 
by (name of local store) and druggists everywhere. 


(Exhibit 3) 
HAD ENOUGH ARTHRITIS PAINS? 


A noted New York physician has created a new formula that brings fast-acting 
relief from agonizing pains of Arthritis, Rheumatism, Neuritis. Known as 
TERITS. It is a small tablet, inexpensive, easy to take, and a real blessing 
to sufferers. Your druggist has them, or can get them for you. Be sure to ask 
for the new TERITS. Money back if they fail. Try them today. For sale by 
(name of local store) and druggists everywhere. 


(Exhibit 4) 
CANADIAN LICKS ARTHRITIS PAINS 


Considerable interest is being shown throughout Canada in a compound now 
being distributed here which is bringing fast-acting relief from the agonizing 
pains of Arthritis, Rheumatism, Neuritis, which often cripple so many sufferers. 
Many can now get fast-acting relief by taking the product called TERITS. It 
is a small tablet, inexpensive and easy to take. Lick your-Arthritis or Rheumatic 
pains today. Your druggist has TERITS, or can get them for you. Double 
your money back if they fail to help you. Get TERITS now. For sale by (name 
of local store) and druggists everywhere. 


(Exhibit 5) 
FAST RELIEF FOR ARTHRITIS PAINS 


Considerable interest is being shown throughout Canada in a compound now 
being distributed here which is bringing fast-acting relief from the agonizing 
pains of Arthritis, Rheumatism, Neuritis, which often cripple so many sufferers. 
Many can now get fast-acting relief by taking the product called TERITS. It 
is a small tablet, inexpensive and easy to take. Relieve your Arthritis and 
Rheumatic pains today. Your druggist has TERITS or can get them for you. 
Double your money back if they fail to help you. Get TERITS now. For sale 
by (name of local store) and druggists everywhere. 


(Hxhibit 6) 
NEWS FOR ARTHRITIS SUFFERERS 


Now of great interest to many sufferers is in a compound by a Canadian firm, 
now being distributed here, for the agonizing pains of Arthritis, Rheumatism, 
Neuritis. Many can now get fast-acting relief by taking a product called 
THRITS. It’s a small tablet, inexpensive and easy to take. Your druggist has 
Terits or can get them for you. Lick your Arthritis and Rheumatism pains 
today. Double your money back if they fail to help you. For sale by (name 
of local store) and druggists everywhere. Get TERITS today. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on October 11, 1949, issued and sub- 
quently served its complaint in this proceeding upon respondent 
Frederick Godfrey, an individual trading as Canam Sales Agency, 
charging said respondent with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
After the filing of answer to such complaint, a stipulation as to the 
facts was entered into between Daniel J. Murphy, Chief of Trial Divi- 
sion, of the Federal Trade Commission, and the respondent, subject 
to the approval of the Commission, whereby it was stipulated that 
the statement of facts set out in such stipulation might be taken as the 
facts in this proceeding and in lieu of evidence in support of the 
charges stated in the complaint or in opposition thereto, and that the 
Commission might proceed upon said statement of facts to make its 
report stating its findings as to the facts (including inferences which 
might be drawn from said stipulated facts) and its conclusion based 
thereon, and enter its order disposing of this proceeding without 
other intervening procedure. Thereafter, this proceeding regularly 
came on for final hearing before the Commission upon said complaint, 
answer thereto, and stipulation, said stipulation having been approved 
and accepted and filed by the Commission; and the Commission, hay- 
ing duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarnH 1. Respondent Frederick Godfrey is an individual 
trading and doing business under the name “Canam Sales Agency,” 
and having an office and principal place of business at Rockport, 
Mass. 

Par. 2. Respondent is now, and has been for more than one year 
last past, engaged in the business of selling and distributing a certain 
drug product, as “drug” is defined in the Federal Trade Cominicton 
Act. 

Respondent’s product is designated as “Terits” and under the 
formula followed prior to July 1, 1948, each tablet contained 5 grains 
potassium bicarbonate and 5 grains socian salicylate. At such time, 
the directions for use were as follows: 
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For adults only. Take two tablets after each meal with glass of 
water. Repeat dosage in 8 or 4 hours if necessary. 

Since July i, 1948, the designation has remained the same. The 
formula and directions for use have been as follows: 

Each tablet contains 3 grains salysal, 3 grains strontium sali yiate 
and 38 grains of aspirin. 

Take two or three tablets with a glass of water. May be repeated in 
two or three hours. 

Respondent causes the said product, when sold, to be transported: 
from his place of business in the State of Massachusetts to purchasers 
thereof located in other States of the United States and in the District 
of Columbia. Respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in said product in commerce 
between and among the various States of the United States and in 
the District of Columbia. Respondent’s volume of business in such 
commerce is sudstantial. 

Par. 3. In the course and conduct of his business the respondent, 
subsequent to March 21, 1988, has disseminated and caused the dissem- 
ination of certain advertisements concerning Terits by the United 
States mails and by various means in commerce, as “commerce” is. 
defined in the Federal Trade Commission Act, for the purpose of 
inducing, and which were likely to induce, directly or indirectly, its 
purchase. 

Among the said advertisements have been those inserted by 
respondent during the years 1947 and 1948 in various newspapers. 
published in larger cities located in the States of Indiana, Colorado, 
and Ohio, among others, which advertisements are as follows: 


HAD ENOUGH ARTHRITIS PAIN 


Now of great interest to many sufferers is in a compound by a Canadian firm, 
now being distributed here for the agonizing pains of Arthritis, Rheumatism, 
Neuritis. Many can now get fast-acting relief by taking a product called TERITS. 
It is a small tablet, inexpensive and easy to take. Lick your Arthritis and Rheu- 
matism pains today. Your druggist has THRITS, or can get them for you. 
Double your money back if they fail to help you. Get THRITS now. For sale by 
(name of local store) and druggists everywhere. 


HAD ENOUGH ARTHRITIS PAINS? 


Considerable interest is being shown thru-out Canada in a compound called 
TERITS now being distributed here, that brings fast-acting relief from the 
agonizing pains of Arthritis, Rheumatism, Neuritis. 

TERITS is a small tablet, inexpensive—easy to take. Your druggist has. 
TERITS or can get them for you. Double your money back if they fail to help 
you. Get them today. For sale by (name of local store) and druggists every- 


where. 
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A noted New York physician has created a new formula that brings fast-acting 
relief from agonizing pains of Arthritis, Rheumatism, Neuritis, Known as 
Terits. It is a small tablet, inexpensive, easy to take, and a real blessing to 
sufferers. Your druggist has them, or can get them for you. Be sure to ask for 
the new TERITS. Money back if they fail. Try themtoday. For sale by (name 
of local store) and druggists everywhere. 


CANADIAN LICKS ARTHRITIS PAINS 


Considerable interest is being shown throughout Canada in a compound now 
being distributed here which is bringing fast-acting relief from the agonizing 
pains of Arthritis, Rheumatism, Neuritis, which often cripple so many sufferers. 
Many can now get fast-acting relief by taking the product called TERITS. It is 
a small tablet, inexpensive and easy to take. Lick your Arthritis or Rheumatic 
pains today. Your druggist has TERITS, or can get them for you. Double 
your money back if they fail to help you. Get TERITS now. For sale by (name 
of local store) and druggists everywhere. 


FAST RELIEF FOR ARTHRITIS PAINS 


Considerable interest is being shown throughout Canada in a compound now 
being distributed here which is bringing fast-acting relief from the agonizing 
pains of Arthritis, Rheumatism, Neuritis, which often cripple so many sufferers. 
Many can now get fast-acting relief by taking the product called TERITS. It is 
a small tablet, inexpensive and easy to take. Relieve your Arthritis and Rheu- 
matic pains today. Your druggist has TERITS or can get them for you. Double 
your money back if they fail to help you. Get TERITS now. For sale by (name 
of local store) and druggists everywhere. 


NEWS FOR ARTHRITIS SUFFERERS 


Now of great interest to many sufferers is in a compound by a Canadian firm, 
now being distributed here, for the agonizing pains of Arthritis, Rheumatism, 
Neuritis. Many can now get fast-acting relief by taking a product called TERITS. 
It’s a small tablet, inexpensive and easy to take. Your druggist has TERITS or 
ean get them for you. Lick your Arthritis and Rheumatism pains today. Double 
your money back if they fail to help you. For sale by (name of local store) and 
druggists everywhere. Get TERITS today. 

Respondent has also disseminated and caused the dissemination of 
the advertisements referred to above for the purpose of inducing, and 
the said advertisements were likely to induce, directly or indirectly, 
the purchase of Terits in commerce as “commerce” is defined in the 
Federal Trade Commission Act. 

Par. 4. Through use of the foregoing advertisements, respondent 
has represented directly and by implication that Terits is an adequate, 
effective, and competent treatment and cure for all kinds of rheu- 
matism, arthritis, and neuritis, and that it will arrest the progress of 
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and correct the underlying causes thereof, that it will be effective in 
affording complete and permanent relief from and will cure the aches 
and pains of all kinds of arthritis, rheumatism, and neuritis, that such 
product is beneficial in the treatment of the aforesaid diseases and the 
symptoms thereof above and beyond furnishing a temporary and par- 
tial relief from minor aches and pains, and fever associated therewith, 
and that Terits is a new medicine. 

Par. 5. The said advertisements by reason of the foregoing repre- 
sentations are misleading in material respects and constitute “false 
advertisements” as that term is defined in the Federal Trade Commis- 
sion Act. In truth and in fact, under either formula however taken, 
Terits is not an adequate, effective or competent treatment or cure for 
any kind of rheumatism, arthritis, or neuritis. Respondent’s said 
preparation will not arrest the progress of or correct the underlying 
causes of any kind of rheumatism, arthritis, or neuritis, or correct the 
underlying causes of such aches and pains as are incident to any kind 
of rheumatism, arthritis, or neuritis. 

Respondent’s preparation will not afford complete or permanent 
relief from nor will it cure the aches and pains incident to the various 
kinds of rheumatism, arthritis, and neuritis. ‘These aches and pains 
may be of such a nature that they will be in no way alleviated by the 
use of Terits under either formula however taken, and in other cases 
the relief afforded will be limited to such degree of temporary and 
partial analgesic and antipyretic effect as the salicylate content of 
Terits may afford in individual cases. In any event, the value of 
Terits under either formula or directions when used for the ailments 
mentioned herein is limited to temporary and partial relief of minor 
aches and pains, and fever associated therewith. The ingredients of 
Terits under either formula are not new and insofar as arthritis, rheu- 
matism, and neuritis are concerned it is not a new medicine. 

Par. 6. The use by respondent of said false advertisements has had 
the capacity and tendency to mislead and deceive a substantial portion 
of the purchasing public with respect to respondent’s product and the 
tendency and capacity to cause such portion of the public to purchase 
substantial quantities of Terits as a result of the erroneous and mis- 
taken belief so engendered. 

CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


202 FEDERAL TRADE COMMISSION DECISIONS 
Order 47 ¥F.T.C. 


ORDER TO CEASE AND DESIST 


This proceeding came on to be heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer to the 
respondent, and a stipulation as to the facts, in which stipulation 
respondent waived all intervening procedure and further hearing as 
to said facts, and the Commission having made its findings as to the 
facts and its conclusion that the said respondent has violated the 
provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent Frederick Godfrey, individually 
and trading under the name of Canam Sales Agency, or any other 
name, and his agents, representatives, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, or distribution of the preparation designated “Terits,” 
or any other preparation of substantially similar composition or 
possessing substantially similar properties, whether sold under the 
same name or any other name, do forthwith cease and desist from: 

(1) Disseminating or causing to be disseminated by means of the 
United States mails, or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents directly or by implication: 

(a) That said preparation is a competent or effective treatment 
or cure for rheumatism, arthritis, or neuritis or that it will have any 
therapeutic value in the treatment of rheumatism, arthritis, or neuritis, 
or in treating or relieving any of the symptoms thereof, in excess of 
affording temporary and partial relief of minor aches and pains, and 
fever associated therewith. 

(6) That said preparation is a new medicine. 

(2) Disseminating or causing to be disseminated by any means for 
the purpose of inducing, or which is likely to induce, directly or in- 
directly, the purchase of said product in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which contains any of the representations prohibited in Paragraph 
(1) hereof. 

tis further ordered, That the respondent, Frederick Godfrey, shall, 
within sixty (60) days after service upon him of this order, file with 
the Commission a report in writing setting forth in detail the manner 
and form in which he has complied with this order. 
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STERLING DRUG, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5441. Complaint, June 4, 1946—Decision, Sept. 25, 1950 


Where a corporation engaged in the manufacture and competitive interstate 


(a) 


(b) 


sale and distribution of its “Bayer Tablets of Aspirin,” “Bayer Aspirin 
Tablets,” “Bayer Aspirin,” “Phillips Milk of Magnesia Cleansing Cream” 
and “Phillips Milk of Magnesia Skin Cream”; in weekly broadcasts, during 
the period from the spring of 1936 until April or May of 1944 over a Nation- 
wide hookup of a certain radio musical program known as the “American 
Melody Hour,’ which promoted and advertised the sale of its Bayer 
Aspirin— 

Falsely represented to the radio listening public through opening announce- 
ments, that the druggists of America sponsored and presented said program, 
and through such representations in said connection as “presented” or 
“brought to you” by or with “the compliments or best wishes of the druggists 
of America” imported that said druggists were recommending such products ; 
with the potentiality, necessarily, of injuring manufacturers and sellers of 
competitive products and of deceiving the public; and 

Falsely represented that the retail price of its said product had only recently 
been reduced through such statements as “Get it at any drugstore * * * 
now for only 15 cents for 12 tablets” or “only 15 cents now, for 12 tablets” ; 
the facts being that while said representation was true, when first made in 
1934, it was deceptive as continued for 9 years thereafter ; and 


Where said corporation, in advertising its said creams in newspapers and periodi- 


(c) 


(d) 


(e) 


cals and by radio, directly or by implication— 

Represented that the use of its said cleansing and skin creams would keep 
the skin free of enlarged pores and prevent enlarged pore openings; the 
facts being that said creams would have no value in the reduction in size 
of pore openings except to the extent that use thereof would facilitate the 
removal of blackheads from the follicles and thus apparently reduce the 
size of the latter; and they would not under any circumstances “keep the 
skin free of enlarged pores” or “prevent enlarged pore openings” ; 
Represented falsely that said skin creams would contro] oiliness of the 
skin or oily shine or dull shine; the facts being that while application 
thereof followed by vigorous rubbing would temporarily remove the ac- 
eumulated oil from the skin, persistent use thereof would result in over 
activity of the sebaceous glands and increased oiliness ; and 

Represented falsely that its said creams would keep the skin free of dry, 
scaly roughness; the facts being that any possible improvement would be 
only temporary, the duration thereof depending largely upon the degree 
of prespiration to which the skin was subjected after application thereof ; 
said condition, when resulting from pathological causes: would not be 
appreciably affected; and in no case would they “keep the skin free of 


Leary 


dry, scaly roughness” ; 
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With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous belief that such representations 
were true and therby induce the purchase of its said products; and with 
tendency and capacity by reason thereof to unfairly direct substantial trade 
in commerce to it from its competitors: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair methods 
of competition in commerce, and unfair and deceptive acts and practices. 
therein. 

As respects charges in the complaint that respondent had falsely represented. 
that its agreements would (a) help neutralize any excess fatty acid ac- 
cumulations in the pore external openings of the skin, (0) help to retain 
moisture in the skin, (c) help to ease out blackheads, and (d) seems to 
smooth out tiny lines of the skin: the Commission was of the opinion, and 
found, that the allegations of the complaint with respect to the falsity of 
said representations had not been sustained by the greater weight of the 
evidence. 


Before Mr. Webster Ballinger, trial examiner. 
Mr. Edward L. Smith for the Commission. 
Rogers, Hoge & Hills, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Sterling Drug, Inc., 
a corporation, hereinafter referred to as respondent, has violated the 
provisions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracrary 1. The respondent, Sterling Drug, Inc., is a corpora- 
tion, organized, existing and doing business under and by virtue of 
the laws of the State of Delaware, with its principal office and place 
of business located at 170 Varick Street, in the city of New York, 
State of New York. 

Par. 2. Respondent is now, and for more than 3 years last past 
has been, engaged in the sale and distribution of various products, 
among such products being “Bayer-Tablets of Aspirin,” “Bayer 
Aspirin Tablets,” and “Bayer Aspirin,” and cosmetic preparations 
designated by it as “Phillips’ Milk of Magnesia Cleansing Cream” 
and “Phillips’ Milk of Magnesia Skin Cream,” in commerce between 
and among the various States of the United States and in the District 
of Columbia. It now causes, and for more than 3 years last past has 
caused, such products when sold by it to be shipped to the purchasers 
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thereof located in various States of the United States other than those 
in which such shipments originate and in the District of Columbia, 
and there is now, and for more than 38 years last past has been, a 
constant current of trade and commerce in such products between and 
among the various States of the United States and in the District of 
Columbia. : 

Par. 3. The respondent is now, and for more than 8 years last past 
has been, one of the largest manufacturers of tablets of aspirin, 
aspirin tablets, and aspirin and of cleansing creams and skin creams 
in the United States, and is now, and for more than 8 years last past 
has been, in substantial competition with other corporations and with 
persons, firms, and partnerships engaged in the sale of tablets of 
aspirin, aspirin tablets, and aspirin and cleansing creams and skin 
creams in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 4. In the course and conduct of its business described in para- 
graph 1 hereof, and for the purposes of aiding and promoting the 
sale by it in the commerce aforesaid of its said “Bayer-Tablets of 
Aspirin,” “Bayer Aspirin Tablets,” and “Bayer Aspirin,” respondent 
has represented, in magazines of Nation-wide circulation, in news- 
papers of interstate circulation, by local radio broadcasts and by 
Nation-wide hook-ups of broadcasts, and by other means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act. 

(a) that the druggists of America sponsor and present a radio pro- 
gram promoting and advancing the sale of “Bayer-Tablets of Aspirin,” 
“Bayer Aspirin Tablets,” and “Bayer Aspirin,” and 

(6) that the retail price of “Bayer-Tablets of Aspirin,” “Bayer 
Aspirin Tablets,” and “Bayer Aspirin” has only recently been reduced 
to 15¢ for a dozen tablets. 

Par. 5. The aforesaid statements and representations are false, mis- 
leading and deceptive. In truth and in fact, the druggist of America 
did not present or sponsor, and have never presented or sponsored, any 
radio program aiding or promoting the sale of such products; and in 
truth and in fact, the retail price of said products at the time of such 
advertisements had not been only recently reduced to 15 cents per 
dozen tablets, but such products for a number of years prior to the 
use of such representation had been continuously and regularly sold at 
the retail price of 15 cents per dozen tablets. 

Par. 6. The aforesaid representations made by the respondent have 
had, and still have, the tendency and capacity to mislead and deceive 
the purchasing public into the erroneous belief that such representa- 
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tions were true and had the capacity and tendency to induce the 
purchasing public to purchase such products in such erroneous beliefs. 
‘Thereby, substantial injury has been done and is being done by re- 
spondent to substantial competition in interstate commerce. ; 
Par. 7. In the course and conduct of its aforesaid business, the re- 
spondent has disseminated, and is now disseminating, and has caused, 
and is now causing, the dissemination of false advertisements concern- 
ing its said products, Phillips’ Milk of Magnesia Cleansing Cream and 
Phillips’ Milk of Magnesia Skin Cream, by the United States mails, 
and by various other means in commerce, as “commerce” is defined in 
the Federal Trade Commission Act; and respondent has disseminated 
and is now disseminating, and has caused, and is now causing the dis- 
semination of, false advertisements concerning its said products by 
various means for the purpose of inducing, and which are likely to. 
induce, directly or indirectly, the purchase of said preparations in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act. 
Among and typical of the false, misleading, and deceptive state- 
ments and representations, contained in said false advertisements dis- 
seminated and caused to be disseminated by the United States mails, 
by insertion in newspapers and periodicals, by radio continuities and 
also in circulars, leaflets and other advertising, are the following: 
(a) In respect to Phillips’ Milk of Magnesia Face Creams: 
Ladies, if the natural radiance of your skin is marred by enlarged pores, oily 
shine and dry scaly roughness, get Phillips’ Milk of Magnesia Cleansing Cream 
and Phillips’ Milk of Magnesia Skin Cream. See how they soften and smooth your 


skin * * * and help neutralize any excess fatty acid accumulations in the 
pore openings. Try Phillips’ Milk of Magnesia Face Creams today. . 


(6) In respect to Phillips’ Milk of Magnesia Skin Cream: 


It contains special beneficial ingredients which do special constructive work 
for your skin—(1) softening and neutralizing any acid accumulations often 
found in the external pore openings; (2) help to retain moisture in the skin and 
thus help to keep it soft, supple, free from dryness. 

What are these ingredients? First Something no other cream contains— 
genuine Phillips’ Milk of Magnesia. And there is cholesterol to hold moisture 
in the skin. And there are finest oils to soften and supple. 

A cream to Use At Night. Let these beneficial beautifying ingredients work 
at night—to soften, to neutralize any acid accumulations in the outer pore 
openings, to Supply moisture and oils. 

* * * More than a luxurious cosmetic. * * * Whata cream does for 
your skin depends upon what’s in it. * * * It skillfully combines the cos- 
metic and pharmaceutical arts by offering special ingredients. * * * Work 
special benefits on the skin—control oiliness, dull shine—help to ease out black- 
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heads and prevent large pore openings—supply needed moisture and oils to dry 
flaky skin. 

Many a woman and girl may be missing many really thrilling moments of 
life because oily shine, enlarged pores or scaly roughness are robbing her skin 
of its natural beauty. * * * You may easily make your skin lovelier to 
look at. * * * The only beauty creams made from genuine Phillips’ Milk 
of Magnesia. 

* * * A skin free of enlarged pores, oily shine, dry scaly roughness 
* * * Well, you can achieve thrilling results right in your home using the 
remarkable care. * * * A care that employs two unique creams * * *, 

If your skin shows wayward tendencies at times, don’t fret. Even the loveli- 
est, the freshest, may stray—roughen a bit with wind and weather—give way 
to minor blemishes. * * * Curb such waywardness by special daily 
eareg “if: * 

For it removes oiliness, softens scaly roughness and even seems to smooth 
out those tiny lines that so often spoil the appearance of the skin. 

Par. 8. Through the use of the aforesaid statements and representa- 
tions, and others of the same import but not specifically set out here- 
in, respondent represents, directly and by implication, that the 
milk of magnesia in its said cream acts to neutralize acid accumulations 
im pore openings, that such accumulation is an unnatural condition 
and the neutralization thereof is of special benefit to the skin; that 
the use of said creams helps to prevent enlarged pores and reduces 
their size once they have developed, prevents oily skin and dry, scaly 
roughness of the skin. Respondent further represents that the use 
of its Skin Cream helps to ease out blackheads, prevents and corrects 
minor skin blemishes and smooths out tiny lines in the skin. 

Par. 9. The aforesaid statements and representations are exag- 
gerated, false, and misleading. In truth and in fact the skin, includ- 
ing the pore openings, normally has an acid reaction and the 
neutralization of this acid condition will not benefit the skin or 
make it more attractive. The use of these preparations will not pre- 
vent enlarged pores or reduce the size of enlarged pores. While the 
application and removal of said preparations will remove excessive 
oil from the skin, their use will have no effect upon the conditions 
which cause an excessive accumulation of oil on the skin and no in- 
fluence upon the tendency of certain skins to be oily and shiny. They 
will, therefore, not control or prevent oily shine or oiliness of the 
skin except in the sense that they will remove excessive oil from the 
skin and the skin will be free of excessive oil temporarily. There are 
many conditions which cause a dry, scaly skin, some of them being 
of a systemic nature. The use of respondent’s creams will smooth or 
otherwise benefit rough, scaly skin only when caused by excessive 
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dryness of the skin and when the scaly appearance is the result of 
natural exfoliation, in which latter event the scales will appear to be 
less noticeable. The use of respondent’s Skin Cream will not help 
to ease out or otherwise facilitate the removal of blackheads. Black- 
heads are plugs of hardened sebum which extend for a considerable 
distance into the ducts of the sebaceous glands. Mere cleansing of 
the surface of the skin at the outer end of the gland, such as provided 
by respondent’s product, will have no effect upon blackheads. They 
can only be removed by mechanical means. There are many skin 
blemishes which may be considered as minor in nature which will not 
be benefited or corrected by the use of respondent’s Face Cream, such 
as freckles, moles, redness, pimples, and other eruptions. This prep- 
aration will not overcome or correct lines in the face nor will it cause 
them to be reduced in size or prominence. 

Par. 10. The aforesaid representations made by the respondent have 
had and still have the tendency and capacity to mislead and deceive the 
purchasing public into the erroneous belief that such representations 
are true, and have had and still have the capacity and tendency to 
induce the purchasing public to purchase said products because of 
such erroneous beliefs. 

Par. 11. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines as To THE Facrs, anp Orper 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 4, 1946, issued and subse- 
quently served upon the respondent, Sterling Drug, Inc., a corporation, 
its complaint in this proceeding, charging said respondent with the 
use of unfair and deceptive acts and practices in commerce in violation 
of the provisions of that act. After the filing of the respondent’s 
answer, testimony, and other evidence in support of and in opposition 
to the allegations of the complaint were introduced before a trial 
examiner of the Commission theretofore designated by it, and such 
testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, this proceeding regularly came 
on for final hearing before the Commission upon the complaint, the 
respondent’s answer thereto, the testimony and other evidence, the 
trial examiner’s recommended decision and exceptions thereto (which 
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exceptions have been separately disposed of) and briefs of counsel 

(oral argument not having been requested); and the Commission, 

having duly considered the matter and being now fully advised in the 

premises, finds that this proceeding is in the interest of the public 

and makes this its findings as to the facts and its conclusion drawn 

therefrom. 
FINDINGS AS TO THE FACTS 


ParacraPH 1, The respondent, Sterling Drug, Inc., is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of Delaware, with its principal office and place of 
business located at 170 Varick Street, in the city of New York, State 
of New York. 

Par. 2. The respondent is now, and for a number of years last past 
it has been, engaged in the manufacture and in the sale and distribu- 
tion in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, of certain products designated by it as “Bayer-Tablets 
of Aspirin,” “Bayer Aspirin Tablets,” “Bayer Aspirin,” “Phillips’ 
Milk of Magnesia Cleansing Cream,” and “Phillips’ Milk of Magnesia 
Skin Cream.” The respondent causes, and at all times mentioned 
herein it has caused such products, when sold by it, to be shipped to 
the purchasers thereof located in various States of the United States 
and in the District of Columbia. There is now, and for a number of 
years last past there has been, a constant current of trade and com- 
merce in such products between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. The respondent is now, and at all times mentioned herein 
it has been, in substantial competition with other corporations and 

_ with various persons, firms and partnerships also engaged in the sale 
and distribution of aspirin tablets and cleansing and skin creams 
in commerce between and among the several States of the United 
States and in the District of Columbia. 

Par. 4. In the course and conduct of its business and for the pur- 
pose of promoting the sale of its product designated Bayer-Tablets 
of Aspirin, Bayer Aspirin Tablets, and Bayer Aspirin, the respond- 
ent during the period from the spring of 1936 until April or May 
of 1944, caused to be broadcast weekly over Nation-wide hookups a 
certain radio musical program known as the American Melody Hour. 
In the opening announcements of said program the respondent. 
caused to be made one or the other of the following statements: 


Presented by the druggists of America who supply you with genuine Bayer 
Aspirin, or 
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Presented with the compliments of the druggists — of America who supply 
you with genuine Bayer Aspirin, or 

Brought to you by the druggists of America who supply you with genuine 
Bayer Aspirin. 

During the war years the respondent also included in its announce- 
ments respecting this program the following statement: 

The makers of genuine Bayer Aspirin join the druggists of America in spon- 
soring War Time Health Week. 

In the advertising portions of its broadcast the respondent also 
caused to be made, among others, one or the other of the following 
statements: 

Bayer Aspirin. Get it at any drug store in the United States now for only 
15¢ for 12 tablets, or 

Only 15¢ now, for 12 tablets. 

Par. 5. Through the use of the aforesaid statements the respond- 
ent represented to the radio listening public (a) that the druggists 
of America sponsored and presented the radio program known as 
the American Melody Hour promoting and advancing the sale of 
Bayer Aspirin, and (6) that the retail price of Bayer aspirin had 
only recently been reduced to 15 cents for a dozen tablets. 

Par. 6. The record in this proceeding conclusively establishes that 
the radio program known as the American Melody Hour was spon- 
sored and presented to the radio listening public solely by the respond- 
ent, and not by any organization known as the druggists of America, 
or by any other group of druggists or any individual druggist. The 
respondent’s representations that the program was “presented” or 
“brought to you” by, or with the compliments or best wishes of the 
druggists of America were untrue. Importing, as it did, that the 
druggists of America were recommending the use of Bayer aspirin, ~ 
such statements necessarily had the potentiality of injuring manu- 
facturers and sellers of competitive products and of deceiving the 
public. 

With respect to the price of Bayer aspirin, the evidence is that the 
respondent’s suggested retail price of this product has been 15 cents 
for a dozen tablets since July 1, 1934, or for 10 years before the re- 
spondent’s discontinuance of the representation that the price of such 
product had only recently been reduced. Thus, the representation 
when first made in 1984 was true, but as continued thereafter for a 
period of some 9 years was deceptive. 

Par. 7. In the course and conduct of its business as aforesaid, and 
for the purpose of inducing the purchase of its products qaerrey 
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“Phillips’ Milk of Magnesia Cleansing Cream” and “Phillips’ Milk of 
Magnesia Skin Cream,” the respondent has disseminated, and has 
caused the dissemination, by the United States mails, and by various 
means in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, of many advertisements concerning said products, 
and it has also disseminated, and has caused the dissemination, by 
various means, of many advertisements for the purpose of inducing 
and which were likely to induce, directly or indirectly, the purchase 
of said products in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. 

Among and typical of the statements and representations contained 
in said advertisements, disseminated and caused to the disseminated 
as hereinabove set forth, principally by insertions in newspapers and 
periodicals and by radio announcements, have been the following: 

SPECIAL INGREDIENTS—SPECIAL BENEFITS—make this cream more 
than a luxurious cosmetic. Whata cream does for your skin depends upon what’s 
in it. * * * Phillips’ Milk of Magnesia Skin Cream * * * gkillfully 
combines the cosmetic and pharmaceutical arts of offering special ingredi- 
ents * * *, These special ingredients work special benefits on the skin... 
control oiliness, dull shine ... help to ease out blackheads and prevent en- 
larged pore openings . . . supply needed moisture and oils to dry flaky skin. 

Many a woman and girl may be missing many really thrilling moments of life 
because oily shine, enlarged pores or scaly roughness are robbing her skin of 
its natural beauty. Yet by following the remarkable beauty care * * * 
you may easily make your skin lovelier to look at .. . more romantic to touch 
than you ever dreamed possible. * * * Phillips’ Milk of Magnesia Cleansing 
Cream and Phillips’ Milk of Magnesia Skin Cream * * * the only beauty 
creams made from genuine Phillips’ Milk of Magnesia. 

* %#* * <A skin free of enlarged pores, oily shine and dry scaly roughness? 
* * * Well, you can achieve thrilling results right in your own home, using 
the remarkable beauty care * * *. A care that employs two unique creams 


* x * 

Par. 8. Through the use of the foregoing statements and represen- 
tations, and others of similar import, the respondent has represented, 
directly or by implication, that the use of its cleansing and skin creams 
would (a) keep the skin free of enlarged pores and prevent enlarged 
pore openings, (>) control oiliness of the skin,.or oily shine or dull 
shine, and (c) keep the skin free of dry scaly roughness. 

Par. 9. (a) The use of the respondent’s face creams does temporarily 
lubricate and soften the surface of the skin, and thus assists in the 
mechanical removal of blackheads. After a blackhead has been re- 
moved, the use of the creams will assist the skin in resuming its normal 
condition, and to some minor extent in certain cases will assist in pre- 
venting the formation of blackheads. Except to the extent that the 
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use of the creams will facilitate the removal of blackheads, however, 
which in turn may apparently reduce the size of the follicles of the 
skin from which the blackheads are removed, the respondent’s creams 
will have no value in the reduction in size of pore openings in the skin, 
and such creams do not under any circumstances “keep the skin free 
of enlarged pores” or “prevent enlarged pore openings.” Thus, the 
respondent’s representations to the effect that its Milk of Magnesia 
creams will accomplish these results were false and deceptive. 

(6) The petrolatum and mineral oil in the respondent’s creams are 
not true fats, but are drying oils, and the application of either of these 
creams to the skin, followed by vigorous rubbing, will temporarily 
remove the accumulated oil on the skin. However, the sebaceous 
glands cause a more or less continuous flow of oil to the surface of the 
skin, and persistent use of the respondent’s creams will result in over- 
activity of these glands, resulting in increased oiliness of the skin. 
Therefore, while the use of the respondent’s creams will temporarily 
remove excess oiliness from the surface of the skin, their use will not 
“control oiliness” of the skin or control “oily shine” or “dull shine,” and 
the respondent’s representations to the contrary were untrue. 

(c) The respondent’s creams, being lubricants, will mask or de- 
crease the scales on excessively dry skin, and if the roughness of the 
skin is due to a condition such as chapping the creams will for a time 
improve the appearance of the skin. The improvement will be only 
temporary, however, and its duration will depend largely upon the 
degree of perspiration to which the skin is subjected after the creams 
are applied. Dry scaly roughness resulting from pathological causes 
will not be appreciably affected by the use of the respondent’s creams, 
and in no case will the products “keep the skin free of dry scaly rough- 
ness,” as the respondent represented. 

In the manner and to the extent indicated, the respondent’s adver- 
tisements concerning its products designated “Phillips’ Milk of Mag- 
nesia Cleansing Cream” and “Phillips’ Milk of Magnesia Skin Cream” 
were false and deceptive, and the advertisements wherein such repre- 
sentations were made constituted false advertisements. 

Par. 10. The complaint in this proceeding also charged that the 
respondent has falsely represented that its cleansing and skin creams 
will (a) help neutralize any excess fatty acid accumulations in the pore 
external openings of the skin, (b) help to retain moisture in the skin, 
(c) help to ease out blackheads, and (d) seem to smooth out tiny lines 
of the skin. The Commission is of the opinion, and finds, that the 
allegations of the complaint with respect to the falsity of these repre- 
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sentations have not been sustained by the greater weight of the evi- 
dence. 

Par. 11. The use by the respondent of the false, misleading and 
deceptive statements and representations referred to in Paragraphs 
Four to Nine, inclusive, disseminated as aforesaid, has had the tend- 
ency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such 
statements and representations were true and into the purchase of the 
respondent’s products as a result of such erroneous and mistaken belief. 
By reason of the erroneous and mistaken belief so engendered such 
statements and representations have also had the tendency and capacity 
to unfairly divert to the respondent from its competitors substantial 
trade in commerce between and among the various States of the United 
States and in the District of Columbia. 


CONCLUSION 


The acts and practices of the respondent as herein found (excluding 
those referred to in paragraph 10) were all to the prejudice and injury 
of the public and constituted unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondent’s answer 
thereto, testimony and other evidence in support of and in opposition 
to the allegations of the complaint introduced before a trial examiner 
of the Commission theretofore duly designated by it, the trial exam- 
iner’s recommended decision and exceptions thereto, and briefs of 
counsel (oral argument not having been requested), and the Com- 
mission having disposed of the exceptions to the trial examiner’s rec- 
ommended decision and having made its findings as to the facts and its 
conclusion that the respondent has violated the provisions of the Fed- 
eral Trade Commission Act: 

It is ordered, That the respondent, Sterling Drug, Inc., a corpora- 
tion, and its officers, agents, representatives and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale or distribution in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, of its product designated as 
“Bayer-Tablets of Aspirin,” “Bayer Aspirin Tablets,” and “Bayer 
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Aspirin,” or of any other product, do forthwith cease and desist from 
representing, directly or by implication: 

(1) That any entertainment program promoting the sale of such 
product is presented or sponsored by any individual or group of in- 
dividuals other than the respondent, unless and until such individual 
or group of individuals do in fact participate materially in the pres- 
entation or sponsorship of such program. ; 

(2) That the retail price of such product has been recently reduced 
when such is not a fact. 

It is further ordered, That the respondent, Sterling Drug, Inc., a 
corporation, and its officers, agents, representatives and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of its products des- 
ignated as “Phillips’ Milk of Magnesia Cleansing Cream” and “Phil- 
lips’ Milk of Magnesia Skin Cream” whether sold under the same 
names or under any other names, or any other products of substantially 
similar composition or properties, do forthwith cease and desist from: 

(1) Disseminating, or causing to be disseminated, any advertise- 
ment, by means of the United States mails, or by any means in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
which advertisement represents, directly or by implication: 

(a) That any of such products will keep the skin free of enlarged 
pores or prevent the formation of enlarged pore openings in the skin. 

(6) That any of such products will control the oiliness of the skin 
or the oily or dull shine of the skin, or that they will have any beneficial 
effect on an oily condition of the skin in excess of temporarily removing 
accumulated oil from the surface of the skin. 

(¢) That any of such products will keep the skin free of dry scaly 
roughness, or that they will have any beneficial effect on dry rough 
skins in excess of temporarily masking or removing the scales or soft- 
ening the skin when the dryness or roughness is due to external causes. 

(2) Disseminating, or causing to be disseminated, any advertise- 
ment, by any means, for the purpose of inducing or which is likely to 
induce, directly or indirectly, the purchase in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of such 
products, which advertisement contains any of the representations 
prohibited in the preceding paragraph 1 (a), (b) and (eo). 

It is further ordered, That the respondent, Sterling Drug, Inc., shall, 
within sixty (60) days after service upon it of this order, file with the 
Commission a report in writing setting forth in detail the manner and 
form in which it has complied with this order. 
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In THe MarTrer or 
BARCELONA SALES COMPANY, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5653. Complaint, Apr. 26, 1949—Decision, Sept. 25 1950 


Where a New York City Corporation and its two officers, who directed and 
controlled its policies and practices, engaged, among other things, in the 
sale and distribution of their “Kent Castile Soap”; and a Philadelphia con- 
eern which purchased said product from it and shipped the same to its retail 
stores in Pennsylvania, Maryland, New Jersey, and Delaware— 

Represented that the sole fatty ingredient used in the manufacture thereof was 
olive oil, and that said soap contained significant quantities thereof, through 
the use of the statement ‘Kent Made with 100 Percent Genuine Imported 
Olive Oil Castile Soap” on the wrapper of the soap, which thus enclosed, was 
offered and sold to the public at the retail stores of said Philadelphia con- 
cern; when in fact said substance constituted only a small percentage of 
the fatty ingredients used therein; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true, and thereby induce purchase thereof ; 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. B. G. Wilson for the Commission. 
Wolf, Block, Schorr & Solis-Cohen, of Philadelphia, Pa., for 
respondents. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Barcelona Sales 
Co., Inc., a corporation, and Max Goodman and Rose Goodman, 
individually and as officers of Barcelona Sales Co., Inc., and Sun Ray 
Drug Co., a corporation, and Harry S. Sylk and Albert J. Sylk, indi- 
vidually and as officers of Sun Ray Drug Co., a corporation, here- 
inafter referred to as respondents, have violated the provisions of the 
said act and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

Paracrapu 1. Respondent, Barcelona Sales Co., Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
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State of New York. Respondents Max Goodman and Rose Good- 
man, are president and treasurer-Secretary, respectively, of the cor- 
porate respondent Barcelona Sales Co., Inc. These individual re- 
spondents formulate, direct and control the policies, acts and practices 
of the corporate respondent, Barcelona Sales Co., Inc. The office and 
principal place of business of both corporate and individual respond- 
ents is located at 185 West Twenty-Fifth Street, New York, N. Y. 

Respondent, Sun Ray Drug Co., is a corporation organized and 
existing under and by virtue of the laws of the State of Delaware. 
Respondents, Harry S. Sylk and Albert J. Sylk, are president and 
vice president, respectively, of the corporate respondent Sun Ray 
Drug. Co. These individual respondents formulate, direct, and con- 
trol the policies, acts, and practices of corporate respondent Sun Ray 
Drug Co. The office and principal place of business of both corporate 
and individual respondents is located at 1227 North Broad Street, 
Philadelphia, Pa. 

Par. 2. Respondent, Barcelona Sales Co., Inc., is now and has been 
for some time last past engaged in the business of offering for sale, sale 
and distribution of a product designated as “Kent Castile Soap.” 
This respondent sells and thereafter ships said product from its place 
of business in New York, N. Y., to respondent Sun Ray Drug Co., at 
Philadelphia, Pa., after which said respondent Sun Ray Drug Co. 
ships said product to its retail stores located in Pennsylvania, Mary- 
land, New Jersey, and Delaware, for resale to the public. 

All of the respondents maintain and at all times mentioned herein 
have maintained a course of trade in said product in commerce among 
and between various States of the United States. 

Par. 3. In the course and conduct of their businesses, the respondent 
Barcelona Sales Co., Inc., causes to be printed on the wrapper enclosing 
bars of said soap, the words “Kent Made with 100% Genuine Imported 
Olive Oil Castile Soap.” Said Soap, so wrapped, is shipped as afore- 
said, by said respondent to respondent, Sun Ray Drug Co., and is 
thereafter shipped by said Sun Ray Drug Co., so wrapped, to its retail 
stores as aforesaid. 

Par. 4. By means of the aforesaid statement appearing on the label, 
all of the respondents represent that said soap is made with olive oil 
exclusively. 

Par. 5. Said statement and representation is false, misleading, and 
deceptive. In truth and in fact, the said soap is made with only a 
smal] percentage of olive oil together with other oily or fatty elements 
or is made entirely with oily or fatty elements other than olive oil. 
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Par. 6. The use by respondents of the aforesaid false, deceptive and 
misleading statements and representations have had and now has the 
tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that the 
statements and representations are true and causes a substantial por- 
tion of the public, because of such erroneous and mistaken belief to 
purchase respondents’ said product. Said acts and practices of re- 
spondents also place in the hands of retailers of said product a means 
and instrumentality whereby they may mislead and deceive the pur- 
chasing public as to the actual composition of said product. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act, 


Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act. 
the Federal Trade Commission, on April 26, 1949, issued and there- 
after served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint and the 
filing by respondents Barcelona Sales Co., Inc., Max Goodman, and 
Rose Goodman of their answer thereto (no answer having been filed 
by the other respondents), a stipulation as to the facts was entered 
into by and between Daniel J. Murphy, Chief, Division of Deceptive 
Practice Trials, of the Commission, and counsel for the respondents, 
which provides among other things that subject to the approval of the 
Federal Trade Commission the statement of facts contained therein 
may be taken as the facts in this proceeding and in lieu of evidence in 
support of and in opposition to the charges stated in the complaint, 
and that the Commission may proceed upon said statement of facts to 
‘make its report stating its findings as to the facts (including infer- 
ences which it may draw from the said stipulated facts) and its con- 
clusion based thereon, and enter its order disposing of this proceeding. 
Respondents expressly waived the filing of a recommended decision by 
the trial examiner, but reserved the right to argue the matter orally. 

Thereafter this proceeding came on to be heard by the Commission 
upon the complaint, answer of the respondents Barcelona Sales Co., 
Inc., Max Goodman, and Rose Goodman, stipulation as to the facts 
(said stipulation having been approved by the Commission), memo- 
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randum of counsel for the respondents, and oral argument of counsel ; 
and the Commission, having duly considered the same and being now 
fully advised in the premises, finds that this proceeding is in the in- 
terest of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Barcelona Sales Co., Inc., is a corpo- 
ration organized and existing under and by virtue of the laws of the 
State of New York. Respondents Max Goodman and Rose Goodman 
are president and treasurer-secretary, respectively, of the corporate 
respondent Barcelona Sales Co., Inc. These individual respondents 
formulate, direct, and control the policies, acts, and practices of the 
corporate respondent, Barcelona Sales Co., Inc., the office and prin- 
cipal place of business of both corporate and individual respondents 
is located at 185 West Twenty-fifth Street, New York, N. Y. 

Par. 2. Respondent Sun Ray Drug Co. is a corporation organized 
and existing under and by virtue of the laws of the State of Penn- 
sylvania, with its office and principal place of business located at 
1227 North Broad Street, Philadelphia, Pa. Respondents Harry S. 
Sylk and Albert J. Sylk are president and vice president, respectively, 
of the corporate respondent Sun Ray Drug Co. The policies, acts, 
and practices of Sun Ray Drug Co. are controlled by a board of 
directors and executive committee, of which the respondents Harry 8. 
Sv) and Albert J. Sylk are members as well as being officers as afore- 
said. Such participation by the individual respondents Harry S. 
Sylk and Albert J. Sylk in the conduct of the affairs of the respondent 
Sun Ray Drug Co., in the absence of further showing as to their 
responsibility for the acts and practices herein found, does not con- 
stitute sufficient grounds for including them in this proceeding as 
individuals. Consequently, as hereinafter used, the term “respond- 
ents” does not include the individual respondents Harry §. Sylk and 
Albert J. Sylk as individuals. 

Par. 3. Respondent Barcelona Sales Co., Inc., during the years 1947 
and 1948 was engaged in the business, among other things, of offering 
for sale, selling, and distributing a product designated as “Kent Castile 
Soap.” Said respondent sold and thereafter shipped said product 
from its place of business in New York, N. Y., to respondent Sun 
Ray Drug Co. at Philadelphia, Pa., after which said respondent Sun 
Ray Drug Co. shipped said product to its detail stores located in 
Pennsylvania, Maryland, New Jersey, and Delaware. 
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All of the respondents maintained a course of trade in said product 
in commerce among and between various States of the United States. 

Par. 4. In the course and conduct of its business the respondent. 
Barcelona Sales Co., Inc., caused to be printed on the wrapper en- 
closing bars of said soap the words “Kent Made with 100% Genuine 
Imported Olive Oil Castile Soap.” Said soap so wrapped was shipped 
as aforesaid by respondent Barcelona Sales Co., Inc., to respondent 
Sun Ray Drug Co. and was thereafter shipped by said Sun Ray Drug 
Co., so wrapped, to its retail stores as aforesaid, at which stores said 
soap was offered for sale and sold to the public. 

Par. 5. Through the use of the aforesaid statement the respondents 
represented that the sole fatty ingredient used in the manufacture 
cf said soap was olive oil, and that said soap contained significant. 
quantities of olive oil. 

Par. 6. The foregoing statement and representations were false, 
misleading, and deceptive. In truth and in fact only a small per- 
centage of the fatty ingredients used in the manufacture of said soap 
was olive oil. 

Par. 7. The use by the respondents of the aforesaid false, mislead- 
ing, and deceptive statement and representations has had the tendency 
and capacity to mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that the state- 
ment and representations were true and to cause a substantial portion 
of the public, because of such erroneous and mistaken belief, to pur- 
chase said product. 

CONCLUSION 


The acts and practices of the respondents, except the individual 
respondents Harry S. Sylk and Albert J. Sylix as individuals, as herein 
found, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of the respondents 
Barcelona Sales Co., Inc., Max Goodman, and Rose Goodman (no 
answer having been filed by the other respondents), stipulation as 
to the facts, memorandum of counsel for the respondents, and oral 
argument of counsel; and the Commission having made its findings 
as to the facts and its conclusion that the respondents, except the in- 
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dividual respondents Harry S. Sylk and Albert J. Sylk as individuals, 
have violated the provisions of the Federal Trade Commission Act: 

It is ordered, That the corporate respondents Barcelona Sales Co., 
Inc., and Sun Ray Drug Co., their officers, agents, representatives, 
and employees, and the individual respondents Max Goodman and 
Rose Goodman, individually and as officers of corporate respondent 
Barcelona Sales Co., Inc., their agents, representatives, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, or distribution of soap products in com- 
merce as “commerce” is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from: 

Representing, directly or by implication, that any such product 
the entire oil content of which is not olive oil is made exclusively of 
olive oil, or that any such product not containing significant quantities 
of olive oil is made with or contains olive oil. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed as to Harry S. Sylk and Albert J. Sylk as indi- 
viduals, but not in their capacity as officers of respondent Sun Ray 
Drug Co. 

It is further ordered, 'That the respondents, except the individual 
respondents Harry S. Sylk and Albert J. Sylk, shall, within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report, in writing, setting forth in detail the manner and 
form in which they have complied with this order. 
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Syllabus 


In THE MATrTer oF 


IDEAL CEMENT COMPANY, COLORADO PORTLAND 
DIVISION, ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 
1914, AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5670. Complaint, July 1, 1949—Decision, Sept. 28, 1950 


Where a corporation engaged in the interstate sale and distribution of portland 
cement produced at manufacturing plants owned and operated by it, to 
customers who purchased either for resale or for use in the manufacture 
and sale of ready mixed concrete, concrete building blocks, and other 
concrete products, and were engaged in competition with each other and 
with the customers of other cement producers within their respective trading 
areas— 

Discriminated between purchasers transporting such cement by rail and those 
using motor carrier, during a certain period, through offering and selling 
cement at its plants located at Portland and Boettcher, Colo., to purchasers 
transporting cement from those points by motor trucks or motor carriers, 
at prices 20 cents per barrel higher than it sold said product of like grade 
and quality to purchasers who transported it from the same points by 
rail freight ; 

With the result that in all instances the customer so appreciably favored in 
price was enabled to obtain greater profits from the resale of such cement 
and to either undersell its competitors who were not so favored, or to 
furnish to its consumer purchasers superior facilities and services, and 
any appreciable differential in the price of its said product had the ca- 
pacity of diverting trade from the nonfavored competing customers to 
those receiving the lower price; and effect of its said practice, therefore, 
might have been substantially to lessen competition in the lines of com- 
merce in which such purchasers were engaged and to injure, destroy, or 
prevent competition with the purchasers who received the lower price: 

Held, That said acts and practices of said corporation in selling cement for 
motor carrier transportation at a price higher than for rail transport, 
under the circumstances set forth, constituted violations of section 2 (a) 
of the Clayton Act as amended. 


In said proceeding in which the respondent in its amended answer stated, 
among other things, that on or about July 1, 1948, it abandoned the 
pricing policy herein concerned, and on or about December 10 thereafter 
established and since maintained the practice of selling cement only in 
earload lots in one delivery operation and without regard to the method of 
transporting employed by the purchaser ; that since July 1, 1948, the method 
of transportation had in no way varied the price charged; that such 
action was taken by it voluntarily prior to the institution of the instant 
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proceeding and without knowledge that the complaint would be issued; 
and by way of seeking to defend its price policy from January 1, 1947 
until about July 1, 1948, herein concerned, that it did not at any time 
believe that it was unlawfully discriminating; that it believed that the 
price differential was justified by reason of differences in costs; that 
ascertainment of the exact amount by which said differential in fact 
exceeded differences in costs, involved in the differing nature of the 
transactions, would necessitate a costly and long analysis and breakdown 
of its accounting records and procedures, and involve conflicting theories 
of cost accounting, practice and procedure, particularly with respect to 
indirect cost factors; and that in view of such circumstances and the fact 
that the practice complained of had been abandoned by it, it expressly 
waived its right to offer or adduce any testimony -or evidence relating 
to cost justification: the Commission made no finding with respect to any 
of such statements or contentions. 


In said proceeding in which it appeared as respects various individuals joined 
as respondents, that the former president had died on or about the expira- 
tion of the period concerned, that the vice president had retired thereafter 
and was no longer active in its affairs, that the secretary did not partici- 
pate in the formulation, control or direction of the practices concerned, and 
that two others, following the demise of the president, thereafter formu- 
lated or participated in the formulation, control and direction of the 
practice with respect to such sale of cement as revised and established 
after said period; the Commission was of the opinion that as to said 
individual respondents the complaint should be dismissed. 


Before Mr. Clyde M. Hadley, trial examiner. | 
Mr. James I. Rooney and Mr. James S. Kelaher for the Commission. 
Lewis, Grant, Newton, Davis & Henry, of Denver, Colo., for re- 
spondents. 
CoMPLAINT 


The Federal Trade Commission having reason to believe that the 
party respondents named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, have vio- 
lated and are now violating the provisions of subsection (a) of sec- 
tion 2 of the Clayton Act (U.S. C. Title 15, sec. 13), as amended 
by the Robinson-Patman Act approved June 19, 1936, hereby issues 
its complaint against the said respondents stating its charges as 
follows: 

Paracrapu 1. Respondent Ideal Cement Co. is a Colorado corpo- 
ration with offices and principal place of business located at Denver 
National Building, Denver, Colo., and is doing business under the 


trade name and style of Ideal Cement Co., Colorado Portland Divi- 
sion. 
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Respondents Charles Boettcher, C. K. Boettcher, Chris Dobbins, 
H. O. Warner, and G. W. Ballantyne are individuals and are presi- 
dent, vice president and treasurer, vice president, vice president, and 
secretary, respectively, of the corporate respondent. 

These individual respondents formulate, control, and direct the 
policies, practices, and methods of the corporate respondent. 

Par. 2. Respondents, through their wholly owned subsidiary, The 
Colorado Portland Cement Co., and since said subsidiary’s dissolution 
on or about December 31, 1947, through their Colorado Portland 
Division, are now and have been since June 19, 1936, engaged in the 
business of selling and distributing portland cement, hereinafter re- 
ferred to as “cement,” produced at manufacturing plants located at 
Portland and Boettcher, Colo. 

Respondents cause said cement, when sold, to be transported from 
the places of manufacture at Portland and Boettcher, Colo., to the 
purchasers thereof located in States other than the State of Colorado, 
and there is and has been at all times herein mentioned a continuous 
current of trade and commerce in said product across State lines, 
between respondents’ manufacturing plants and the purchasers of such 
product. Said product is sold and distributed for use, consumption, 
and resale within the various States of the United States. 

Par. 3. Respondents’ customers purchase cement either for resale 
or for use in the manufacture and sale of ready-mixed concrete, con- 
crete building blocks and other concrete products. 

In the course and conduct of their business, respondents’ customers 
are competitively engaged with each other and with the customers 
of other cement producers within the various trading areas in which 

‘the respondents’ said customers offer for sale and sell the said product, 
at retail or in processed form as described herein. 

Par. 4. Respondents in the course and conduct of their business, 
as hereinbefore set forth, have been since January 1, 1947, and now 
are, discriminating in price between different purchasers of their 
cement of like grade and quality by selling said product to some of 
their customers at higher prices than they sell and have sold such 
product of like grade and quality to others of their customers. Such 
discriminations arise from respondents’ pricing policy, in effect since 
January 1, 1947, whereby the respondents sell or offer for sale cement, 
at plants located at Portland and Boettcher, Colo., to purchasers 
who have the said cement transported therefrom by rail freight at 
20 cents per barrel lower than they sell or offer for sale said cement 
to purchasers who transport said cement therefrom by motortruck 
or other means of motor transportation. 
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Par. 5. The effect of such discriminations in price as set forth in 
Paragraph Four may be substantially to lessen competition in the 
lines of commerce in which those purchasers of respondents’ product 
who receive the benefits of such discriminations are engaged and to 
injure, destroy or prevent competition with the customers of respond- 
ents who receive the benefits of such discriminations. 

Par. 6. The foregoing alleged acts and practices of said respond- 
ents as set forth herein constitute violations of subsection (a) of sec- 
tion 2 of the Clayton Act (U.S. C. Title 15, sec. 13), as amended by 
the Robinson-Patman Act, approved June 19, 1936. 


Rerort, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by an act of Congress approved June 19, 1936, (the 
Robinson-Patman Act) 15 U.S. C. section 13, the Federal Trade Com- 
mission on July 1, 1949, issued and subsequently served its complaint 
in this proceeding upon the respondents named in the caption hereof 
(except Charles Boettcher, who was not served and is deceased), 
charging said respondents with having violated the provisions of 
subsection (a) of section 2 of said Clayton Act, as amended. After 
the filing of the respondents’ answer to the complaint and the designa- 
tion of a trial examiner by the Commission, all of said respondents, 
except Charles Boettcher, deceased, upon leave granted by the trial 
examiner withdrew their original answer to the complaint and in lieu 
thereof filed an amended answer in which, solely for the purpose of 
this proceeding, they admitted all of the material allegations of fact 
set forth in the complaint and waived all hearings and further pro- 
cedure, including the filing of a recommended decision by the trial 
examiner. In said answer the respondents expressly consented for 
the Commission to proceed upon the complaint and admission answer 
to make its report, stating its findings as to the facts, including inter- 
ferences which it may draw therefrom, and its conclusion based 
thereon, and enter its order requiring the corporate respondents to 
cease and desist from the discriminations charged in the complaint. 
Thereafter, this proceeding regularly came on for final hearing be- 
fore the Commission upon the complaint, the respondents’ amended 
answer thereto, and certain memoranda of counsel in support of the : 
complaint and of counsel for the respondents proposing disposition 
of the case; and the Commission, having duly considered the matter 
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and being now fully advised in the premises, makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarnH 1, The respondent, Ideal Cement Co., hereinafter re- 
ferred to as “respondent,” is a corporation organized and existing 
under the laws of the State of Colorado, with offices and its principal 
place of business located in the Denver National Building, in the city 
of Denver, State of Colorado. 

Par. 2. The aforesaid respondent, through its wholly owned sub- 
sidiary, the Colorado Portland Co., and since the dissolution of said 
subsidiary on or about December 31, 1947, through its Colorado Port- 
land Division, was, at the time of the issuance of the complaint, and 
since June 19, 1936, it has been, engaged in the business of selling, and 
transporting portland cement produced at manufacturing plants now 
owned and operated by said respondent located at Portland and 
Boettcher, Colo. Said cement, when sold, is transported either by the 
respondent or by its purchasers from the places of manufacture at 
Portland and Boettcher, Colo., to the respective locations of the pur- 
chasers thereof both in Colorado and in States other than Colorado. 
There is now, and at all times mentioned in the complaint there has 
been, a continuous current of trade and commerce in said product 
by the respondent across State lines between the respondent’s manu- 
facturing plants and purchasers of such products. Said product is 
sold and distributed for use, consumption, and resale in various States 
of the United States. 

Par. 3. The respondent’s customers purchase cement either for re- 
sale or for use in the manufacture and sale of ready-mixed concrete, 
concrete building blocks, and other concrete products. Such cus- 
tomers are competitively engaged with each other and with the 
customers of other cement producers within the various trading areas 
in which they offer for sale and sell cement purchased by them from 
the respondent either at retail or in processed form. 

Par. 4. In the course and conduct of its business, as aforesaid, the 
respondent from January 1, 1947, until approximately July 1, 1948, 
offered for sale and sold cement at its plants located at Portland and 
Boettcher, Colo., to purchasers transporting said cement from said 
points of sale by motor truck or motor carrier at a price 20 cents per 
barrel higher than it offered for sale or sold cement of like grade and 
quality to purchasers transporting the same from said points of sale 
by rail freight. In so doing, the respondent discriminated, to the 
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extent of 20 cents per barrel, in favor of purchasers transporting such 
cement by rail freight and against purchasers transporting their 
cement by motortruck or motor carrier. 

Par. 5. In all instances in which the respondent’s cement is sold 
to one of its customers at a price exceeding by any appreciable amount 
the price at which its cement of like grade and quality is sold to 
another competing customer, the customer so favored in price is 
thereby enabled to obtain greater profits from the resale of such cement 
and to either undersell its competitor who is not so favored or to fur- 
nish to its consumer purchasers superior facilities and services. For 
this reason, any appreciable differential in the price of the respondent’s 
cement as between competing customers has the capacity of diverting 
trade from the nonfavored customers to the customers favored with 
the lower price. The Commission therefore finds that the effect of the 
respondent’s practice of selling its cement to purchasers transporting 
the same from the place of manufacture by motortruck or motor car- 
rier at a price higher than it sold cement of like grade and quality to 
competing customers transporting it by rail freight may have been 
substantially to lessen competition in the lines of commerce in which 
such purchasers were engaged and to injure, destroy, or prevent com- 
petition with the purchasers of such cement who received the lower 
price. 

Par. 6. In its amended answer to the complaint, the respondent 
stated that on or about the aforesaid date of July 1, 1948, the pricing 
policy above described was abandoned and that thereafter, and on 
approximately December 10, 1948, the respondent established, and 
has since maintained, the practice of selling cement only in carload 
lots in one-delivery operations and without regard to the method of 
transportation employed by the purchaser; that, accordingly, all 
purchasers of cement from the respondent at either of its plants 
at Portland or Boettcher, Colo., are now, and since approximately 
December 10, 1948, they have been, subject to the like requirement of 
purchasing in not less than carload lots in one loading operation (but 
more than one vehicle permitted) and at the like price, and that since 
J uly 1, 1948, the method of transportation employed by the buyer has 
In no way varied the price charged; and further that such action was 
taken by the respondent voluntarily prior to the institution of this 
proceeding and without knowledge that the complaint herein would 
be issued, The respondent stated further that, under its present 
policy, if any purchaser desires delivery of cement to a carrier other 
than rail and does not have a vehicle or a series of vehicles capable 
of receiving at least a carload quantity lot in a single or connected 
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loading operation, the respondent will arrange for delivery of a rail- 
road carload lot of cement on a Public Team track within or near 
the railroad station at which the mill is located, and without any dif- 
ferential in the respondent’s price therefor; and that such purchaser 
may thereupon remove such cement therefrom in any manner and at 
any time it may desire. 

Par. 7. In seeking to defend its pricing policy admitted to have 
been followed from January 1, 1947, until approximately July 1, 
1948, the respondent states that it did not at any time believe that it 
was unlawfully discriminating in price in favor of or against any 
particular type of transportation and that while the price differen- 
tial was in effect it believed that the same was justified by reason of 
differences in costs. In support of this position, the respondent 
further states that an additional cost is involved in the sale and de- 
livery of cement to carriers by motortrucks at the two plants of 
said respondent as compared with the sale and delivery of cement 
to carriers at Portland and Boettcher, Colo., by rail; that ascertain- 
ment of the exact amount by which the 20 cents differential charge 
involved in fact exceeded differences in costs involved in the differ- 
ing nature of the transactions would necessitate a costly and lengthy 
analysis and breakdown of the accounting records and procedures of 
the respondent and would involve conflicting theories of cost ac- 
counting, practice and procedure, particularly with respect to the 
matter of indirect cost factors; and that in view of such circum- 
stances and the fact that the practice complained of has been aban- 
doned by the respondent, it expressly waived its right to offer or 
adduce any testimony or evidence relating to cost justification. 

The Commission, of course, makes no finding with respect to any 
of the foregoing statements or contentions. 

Par. 8. The complaint in this proceeding named as respondents, 
in addition to Ideal Cement Co., Charles Boettcher, C. K. Boettcher, 
Chris Dobbins, H. O. Warner, and G. W. Ballantyne, as president, 
vice president and treasurer, vice president, vice president, and secre- 
tary, respectively, of said Ideal Cement Co. The record discloses 
that the respondent Charles Boettcher died on or about July 2, 1948; 
that the respondent H. O. Warner retired as vice president of the 
respondent Ideal Cement Co. on or about August 15, 1948, and is no 
longer an officer of said respondent or active in its affairs, although 
still a member of its board of directors; that the respondent G. W. 
Ballantyne did not participate in the formulation, control or direc- 
tion of the policies of {he respondent Ideal Cement Co. with respect 
to the practices herein described; and that upon the death of Charles 
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Boettcher, the respondent C. K. Boettcher became president of the 
respondent Ideal Cement Co.; and that C. K. Boettcher and Chris. 
Dobbins thereafter formulated or participated in the formulation, 
control and direction of the practices of said respondent with respect 
to the sale of cement to persons removing the same by rail or by motor- 
truck as established from and after approximately July 1, 1948. In 
view of these circumstances, the Commission is of the opinion that as 
to all of the respondents except the respondent Ideal Cement Co. the 
complaint should be dismissed. 


CONCLUSION 


The acts and practices of the respondent Ideal Cement Co. in 
selling cement to purchasers transporting the same from the place of 
manufacture by motortruck or motor carrier at a price higher than 
it sold cement of like grade and quality to purchasers transporting 
it from such place of manufacture by rail freight, as herein found, 
constituted violations of subsection (a) of section 2 of the act of 
Congress entitled “An act to supplement existing laws against un- 
lawful restraints and monopolies, and for other purposes,” approved 
October 15, 1914 (the Clayton Act), as amended by the act of Con- 
gress approved June 19, 1936 (The Robinson-Patman Act). 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the respondents’ 
amended answer thereto, and certain memoranda of counsel in sup- 
port of the complaint and of counsel for the respondents proposing 
disposition of the case, and the Commission having made its findings 
as to the facts and its conclusion that the respondent, Ideal Cement 
Co., has violated the provisions of subsection (a) of section 2 of an 
act of Congress entitled “An act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,” approved 
October 15, 1914 (the Clayton Act), as amended by an act of Congress 
approved June 19, 1936 (the Robinson-Patman Act): 

[tis ordered, That the respondent, Ideal Cement Co., a corporation, 
and its officers, agents, representatives, and employees, directly or 
through any corporate of other device, in or in connection with the 
offering for sale, sale or distribution of portland cement in commerce, 
as “commerce” is defined in the aforesaid Clayton Act, do forthwith 
cease and desist from directly or indirectly discriminating in price 
between different purchasers of its cement of like grade and quality 
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who are competitively engaged with each other in the resale of such 
cement, either at retail or in processed form, by offering to sell or 
selling such product to purchasers who have said cement transported 
from the place of sale by motortruck or other means of motor carrier 
at any higher price than said product is offered for sale or sold to 
purchasers who have it transported from the place of sale by rail 
freight : Provided, however, That the foregoing shall not be construed 
to prevent the respondent from defending any alleged violation of this 
order by showing that any differences in price make only due allow- 
ance for differences in the cost of manufacture, sale or delivery result- 
ing from the differing methods or quantities in which said product is 
to such purchasers sold or delivered. 

It is further ordered, For reasons appearing in the Commission’s 
findings as to the facts in this proceeding, that the complaint herein 
be, and it hereby is, dismissed as to the respondents, Charles Boettcher, 
C. K. Boettcher, Chris Dobbins, H. O. Warner, and G. W. Ballantyne. 

It is further ordered, That the respondent, Ideal Cement Co., shall, 
within sixty (60) days after service upon it of this order, file with the 
Commission a report in writing, setting forth in detail the manner and 
form in which it has complied with this order. 
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In THE MATTER OF 
VALLEY STEEL PRODUCTS COMPANY ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5708. Complaint, Nov. 8, 1949—Decision, Sept. 29, 1950 


Where a corporation and two individuals who formulated, directed and controlled 
its practices, engaged in the interstate sale and distribution of steel pipe and 
tubing; in letters, circulars, price lists, telegrams, orally and by other 
means— ; 

Falsely and deceptively represented that they had on hand and offered for sale 
certain quantities of new pipe and tubing of strictly standard construction, 
of specified lengths and thicknesses and of certain specified kinds, and, in a 
number of instances, filled orders for customers who purchased pursuant to 
such representations, with pipe and tubing which was rusted and corroded, 
not of standard construction, and of different kinds, lengths, and thicknesses 
from that ordered; 

With capacity and tendency to mislead and deceive a substantial portion of the 
purchasing public into the mistaken and erroneous belief that such repre- 
sentations were true, and with effect of causing it thereby to purchase their 
said products: 

Held, That such acts and practices, as above set forth, were all to the prejudice 
and injury of the public and constituted unfair and deceptive acts and 
practices. 


Before Mr. Frank Hier, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Rosenblum & Mellitz, of St. Louis, Mo., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Valley Steel Prod- 
ucts Co., a corporation, and Joseph B. Fleischman, individually and 
as an officer of Valley Steel Products Co., hereinafter referred to as 
respondents, have violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

Paracrary 1. Respondent, Valley Steel Products Co., is a corpo- 
ration, organized, existing, and doing business under and by virtue of 
the laws of the State of Missouri, with its office and principal place of 
business located at 124 Sidney Street, St. Louis, Mo. Respondent, 
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Joseph B. Fleischman, is the president and general manager of the 
corporate respondent and acting in such capacity, formulates, directs, 
and controls the practices of corporate respondent. 

Par. 2. The respondents are now and for several years last past, 
have been engaged in the sale and distribution of steel pipe and tubing. 

Par. 3. Respondents cause and have caused, their said products 
when sold to be transported from their place of business in the State 
of Missouri, to purchasers thereof located in various other States of the 
United States. Respondents maintain, and have maintained, a course 
of trade in their said products in commerce among and between the 
various States of the United States. Their volume of business in said 
products has been, and is, substantial. 

Par. 4. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of their said products in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
respondents, during the years of 1947 and 1948, in letters, circulars, 
price lists, telegrams, orally, and by other means, represented that they 
had on hand and offered for sale certain quantities of new pipe and 
tubing of strictly standard construction, of specified lengths and thick- 
nesses and of certain specified kinds. 

Par. 5. The representations so made were false, misleading, and de- 
ceptive. In truth and in fact, respondents, at the time of their ad- 
vertisements and offers, did not have on hand, for delivery to purchas- 
ers, new pipe or tubing or pipe or tubing of standard construction, 
of the kind or of the lengths or thickness set out and specified in their 
said advertising matter. Respondents, in filling orders for their said 
pipe and tubing for customers who purchased pursuant to their ad- 
vertisements and offers and upon the basis of the statements appear- 
ing in said advertisements and offers, did not, in many instances, ship 
new pipe and tubing, but instead shipped used, rusted, and corroded 
pipe and tubing. Furthermore, in many instances, pipe and tubing 
not of standard construction, of different kinds and of different lengths 
and thicknesses from that ordered, was shipped. 

Par. 6. The use by the respondents of the foregoing false and mis- 
leading representation has had, and now has, the capacity and tend- 
ency to mislead and deceive a substantial portion of the purchasing 
public into the mistaken and erroneous belief that said representations 
were and are true and causes and has caused a substantial portion of 
the purchasing public, because of such mistaken and erroneous belief, 
to purchase respondents’ said products. 

Par. 7. The acts and practices of the respondents in making the 
false, misleading and deceptive statements in their advertisements and 
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offers and the shipping of different products than those ordered, as 
above alleged, were and are, all to the prejudice and injury of the pub- 
lic and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


DEcISION OF THE COMMISSION 


Pursuant to rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and Or- 
der to File Report of Compliance,” dated September 29, 1950, the ini- 
tial decision in the instant matter of trial examiner Frank Hier, as set 
out as follows, became on that date the decision of the Commission. 


Initia DEcIsIoN 
By Frank Hier, Trial Examiner 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 8, 1949, issued and sub- 
sequently served its complaint in this proceeding on respondents, Val- 
ley Steel Products Co., a corporation, and George B. Fleischman, er- 
roneously named as Joseph B. Fleischman, its president, charging 
them with unfair and deceptive acts or practices in commerce in viola- 
tion of the provisions of said act. After respondents filed their joint 
answer, a stipulation was entered into the record by which it was 
agreed that the facts stipulated may be taken as the facts in this pro- 
ceeding and in lieu of testimony in support of and in opposition to the 
charges stated in the complaint, and that the said statement of facts 
may serve as the basis for findings as to the facts and conclusion based 
thereon and order disposing of the proceeding, without presentation 
of proposed findings and conclusions or oral argument. It was also 
agreed that Lester A. Crancer, vice-president and general manager 
of the corporate respondent, during the time covered by the complaint, 
should be added as a party respondent. Counsel for said Lester A. 
Crancer, on his behalf and on behalf of the other respondents, ex- 
pressly waived the issuance and service of an amended complaint, the 
filing of answers thereto and all intervening procedure. Thereupon, 
the trial examiner ordered the addition of the said Lester A. Crancer 
as a party respondent, without the issuance and service of an amended 
complaint. 

Thereafter, the proceeding regularly came on for final consideration 
by the trial examiner upon the complaint, answer and stipulations of 
fact, the latter having been approved by the trial examiner, who after 
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consideration of the record herein, finds that this proceeding is in 
the interest of the public and makes the following findings as to the 
facts, conclusion drawn therefrom and order. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Valley Steel Products Co. is a corpora- 
tion, organized, existing, and doing business under and by virtue of 
the laws of the State of Missouri, with its office and principal place of 
business located at 124 Sidney Street, St. Louis, Mo. Respondent 
George B. Fleischman, erroneously named in the complaint as Joseph 
B. Fleischman, is the president of the corporate respondent, and re- 
spondent Lester A. Crancer is the vice president and general manager 
of the corporate respondent, and were such officers respectively at all 
times mentioned in the complaint, and as such jointly formulated, 
directed and controlled the practices of the corporate respondent at 
all times mentioned in the complaint in this proceeding. 

Par. 2. Respondents are now, and for several years last past have 
been, engaged in the sale and distribution of steel pipe and tubing. 

Par. 3. Respondents cause, and have caused, their said products, 
when sold, to be transported from their place of business in the State 
of Missouri to purchasers thereof located in various other States of 
the United States. Respondents maintain, and have maintained, a 
course of trade in their said products in commerce among and between 
the various States of the United States, the volume of which has been, 
and is, substantial. 

Par. 4. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of their said products in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
respondents during the years 1947 and 1948, in letters, circulars, price 
lists, telegrams, orally, and by other means, represented that they 
had on hand, and offered for sale, certain quantities of new pipe and 
tubing of strictly standard construction, of specified lengths and 
thicknesses and of certain specified kinds. 

Par. 5. The representations so made were false, misleading, and 
deceptive. Respondents, in filling orders for pipe and tubing for cus- 
tomers who purchased pursuant to such representations so made, in 
a number of instances shipped rusted and corroded pipe and tubing, 
and shipped pipe and tubing not of standard construction and of 
different kinds and of different lengths and thicknesses from that 
ordered by customers. 

Par. 6. The use by the respondents of the false, misleading, and 
deceptive representations described above has had, and does have, the 
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capacity and tendency to mislead and deceive a substantial portion 
of the purchasing public into the mistaken and erroneous belief that 
such representations were and are true, and causes and has caused a 
substantial portion of the purchasing public, because of such mistaken . 
and erroneous belief, to purchase respondents’ said products. 


CONCLUSION 


The acts and practices of respondents in making the false, mis- 
leading, and deceptive representations and statements described, to 
secure purchase orders for their products and the shipment of dif- 
ferent products than those ordered, as above described, were and are 
all to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


It is ordered, That the Valley Steel Products Co., a corporation, its 
officers, directors, employees, and representatives, George B. Fleisch- 
man, individually and as its president, and Lester A. Crancer, indi- 
vidually and as its vice president and general manager, through any 
corporate or other device, in connection with the sale, offering for sale 
and distribution in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, of steel pipe and tubing, do forthwith cease 
and desist from: 

1. Representing directly or by implication, by means of letters, 
circulars, price lists, telegrams, telephone conversations, or by other 
means, that respondents have for sale and delivery steel pipe and 
tubing of strictly standard construction, of specified lengths and 
thicknesses, of specified kinds different in any respect from steel pipe 
and tubing which respondents are then in a position to sell and deliver. 

2. Offering for sale steel pipe and tubing different in any respect 
from steel pipe and tubing which respondents are then in a position 
to sell and deliver. 

3. Selling, shipping, delivering or distributing steel pipe and tubing 
different in any respect from the steel pipe and tubing offered for sale. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with this order Las required by said 
declaratory decision and order of September 29, 1950]. 
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In THE MATrTerR OF 


HENRY MODELL ET AL., TRADING AS HENRY ere 
& COMPANY, AND MODELL’S 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 5363. Complaint, July 30, 1945—Decision, Oct. 2, 1950 


The words “Army” or “Navy”, in the opinion of the Commission, when used 
alone or in conjunction with terms of similar import to describe articles of 
merchandise, connote, in the absence of other language of disclosure to the 
contrary, that the articles so designated have been accepted for use as 
standard merchandise by the service branch to which the advertising refers. 


Where three partners engaged as jobbers, wholesalers, and retailers in the 
interstate sale and distribution of various items of merchandise such as 
clothing, sheets, and blankets, and including, in recent years, substantial 
quantities of war surplus goods purchased by the public for general utility 
and sports use; in widely advertising their merchandise, through newspaper 
advertisements to a limited extent, but principally through circulars and 
pamphlets distributed through the mails to numerous prospective purchasers 
throughout the United States, particularly small retail dealers— 

Represented directly and by implication that the articles advertised and referred 
to were regulation or standard Army or Navy goods meeting all service 
specifications, were regular Government issue, and were purchased directly 
from the Army and Navy, through such statements as “ONLY BRAND 
NEW ARMY AND NAVY GOODS OFFERED. Over 50 Years in Army 
and Navy Business. The Largest Assortment of G. I. Army & Navy Goods 
in the Country. If it is ‘Government Issue’ Merchandise—We Have It’, 
U. S. ARMY KHAKI HANDKERCHIEFS” ete, “GOV'T. ISSUE NAVY 
NECKERCHIEFS x x x”, “STAINLESS STEEL MESS KIT OUTFITS. 
BRAND NEW REGULATION G. I. x x x”, “U. 8. REGULATION WHITH 
NAVY TOGS, White Navy Blouses. ... Made of U. S. Navy specification 
white duck material x x x White Navy Pants. ... Made of U. S. Navy 
specifications”, etc; 

The facts being that many of the articles offered for sale by them in their 
advertising were not Government issue which had been accepted by the 
Army or Navy as meeting all service specifications, and were not purchased 
by them or their suppliers from the United States Government or any 
branch thereof; their merchandise was generally obtained from stocks in 
the hands of manufacturers who produced merchandise for the Government, 
and consisted as a rule of excess stocks, seconds, and articles which had 
been rejected by the armed services either because of defects in manu- 
facture or changes in specifications subsequent to the time when arrange- 
ments were made for production thereof; the handkerchiefs were sold to 
them by their suppliers as “O. D. Seconds ;” the neckerchiefs and mess kits 
were sold and invoiced to them as “rejects” ; and the “U. S. Regulation White 
Navy Togs’ were rejected by the Navy since they did not conform to 
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revised specifications made subsequent to their production, or arrangements 
therefor ; 

With tendency and capacity to mislead and deceive a substantial number of 
prospective purchasers and thereby cause them to purchase substantial 
quantities of said merchandise: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and constituted unfair and deceptive acts 
and practices in commerce. 


In said proceeding the Commission did not concur with the opinion of the trial 
examiner that those charges of the complaint which alleged that respond- 
ents represented that all of their Army and Navy goods were purchased 
directly from the Government or its branches, were not sustained by the 
record, in view of its opinion as to the connotation of the words “Army” 
or “Navy” when used to describe articles of merchandise in the absence 
of other disclosure to the contrary, and therefore required respondents as 
a condition to use of said words in designating merchandise not procured 
from a branch of the Government, to further disclose in their advertising 
the character of such merchandise, including the facts as to whether the 
articles constituted seconds, defective merchandise which had been rejected 
due to departures from contract specifications, manufacturers’ excess stocks, 
or merchandise which was not accepted for other reasons by the branch 
of the service referred to, when such was the case. 


As respects charges of the complaint relating to alleged failure by respondents 
to attach a mark or label disclosing that certain of their merchandise had 
been rejected for failure to meet service standards or specifications in those 
instances where the articles themselves bore a mark, numbers or state- 
ments showing that they had been produced under a particular contract 
with one of the service branches, it being alleged that, absent such a dis- 
closure, dealers and members of the public purchased such articles as 
accepted Army or Navy products which met all specifications of the service 
branch concerned : the Commission dismissed such additional charges without 
prejudice to its right to institute a new proceeding in respect thereto if 
future conditions warranted, since it appeared, as regards the product 
particularly concerned, advertised as “U. 8. Navy Socks”—the only instance 
as to which evidence was introduced in support of said allegation—that 
respondents denied knowledge of such rejection at the time of the adver- 
tising involved, testified that merchandise thus rejected is usually so identi- 
fied and labeled by the manufacturer and that such socks bore no such 
markings; and the Commission’s opinion, in view of the doubt which might 
be entertained as to whether respondents were informed as to all the cir- 
cumstances under which the socks became available to the civilian trade, 
that the evidence adduced in support of such additional charges was 
inadequate for an informed determination of the issues presented by said 
charges. 


Before Mr. William L. Pack, trial examiner. 
Mr. DeWitt T. Puckett for the Commission. 
Mr, Milton Solomon, of New York City, for respondents. 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Henry Modell, Rose 
Modell, and William Modell, individually and as copartners, trading 
and doing business as Henry Modell & Co., and as Modell’s, herein- 
after referred to as respondents, have violated the provisions of said 
act, and it appearing to the Commission that a proceeding by it in | 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

ParaGRaPH 1. The respondents, Henry Modell, Rose Modell, and 
William Modell, are copartners, trading and doing business as Henry 
Modell & Co., and as Modell’s. They have their principal office and 
place of business at 280 Broadway, New York, N. Y., which is the 
location of their wholesale division. They also operate retail estab- 
lishments at 198 Broadway, 204 Broadway, and 243 West Forty- 
second Street, New York, N. Y. Respondents are now, and for more 
than 1 year last past have been, engaged in the business of selling 
and distributing general merchandise, such as clothing, sheets, blan- 
kets, and other commodities. During the past 2 or 3 years they have 
sold substantial quantities of so-called Army and Navy equipment. 

Respondents cause and have caused said products, during the time 
mentioned herein, when sold by them, to be transported from the 
State of New York to various purchasers thereof at their respective 
points of location in the various States of the United States and in the 
District of Columbia. Respondents maintain, and at all times men- 
tioned herein have maintained, a course of trade in said products 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of their aforesaid business, the 
respondents advertised their so-called Army and Navy goods by 
means of circulars, pamphlets, and other types of advertising matter, 
circulated among the trade and the purchasing public throughout the 
United States. Among and typical of statements and representations 
used by respondents in the aforesaid advertising matter are the fol- 
lowing: 

ONLY BRAND NEW ARMY & NAVY GOODS OFFERED. 

U. S. REGULATION—GOVERNMENT ISSUE. 

GOVERNMENT ISSUE. ARMY REGULATION. 


Over 50 years in Army & Navy Business. 
The Largest Assortment of G. I. Army & Navy Goods in the Country. 
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If it is “Government Issue” Merchandise—We Have It. 

G.I. Army & Navy Goods Outlet—Henry Modell & Company. 

Par. 3. By means of the aforesaid statements and representations, 
and others of similar import and meaning not specifically set out 
herein, the respondents have represented and now represent, directly 
and by implication, that the articles advertised and referred to as 
aforesaid were regulation or standard Army or Navy goods, and 
that they met all Army and Navy specifications, that they were regu- 
- lar Government issue, and that all of said articles were purchased 
directly from the Army and Navy. 

Par. 4. In truth and in fact, many of respondents’ said articles 
were not standard or regulation United States Army or Navy goods 
and did not meet Army or Navy specifications but were classed as 
seconds or rejects, that is, articles that were inspected and rejected 
by the Army or Navy because of some defect in the merchandise. 
Said articles were not Government issue and were not purchased 
direct from the United States Government or any branch thereof, 
but were obtained, as a rule, from stocks in the hands of manufac- 
turers of Army and Navy goods and consisted, as a rule, of seconds, 
rejects and excess stocks. 

Par. 5. In the course and conduct of their business as aforesaid, 
the respondents have used and are now using other statements and 
representations in their aforesaid advertising matter. Typical of 
such statements and representations are the following: 


MAKE HIM HAPPY WITH A BUNDLE OF U. S. NAVY SOCKS 


(Illustration of a sock) Naval Clothing Depot 
(Illustration of a bundle Contract NXSX 21658, February 1, 1943 
of socks held together 10 Pairs Socks, Cotton, Mere. Black 
by a wrapper reading Size 11 
as follows) : $1.44 for 5 pairs 
MEN’S These are excellent quality black socks of fine 
Sizes: 101%, 11-11% combed mercerized yarn; double re-inforced heels, 


soles and toes for extra wear. We bought 3,000 
dozen from a leading Navy Contractor to bring 
them to you at this extremely low price. 


Mail Order Dept. 280 B’way, N. Y. 7, Add 10¢ 
bundle for mailing—no C, O. D.’s 


MODELL’S Cort. 7-4830 


Founded in 1889 198 and 204 Broadway 
243 W. 42nd St. 
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The aforesaid socks were not regulation U. S. Navy socks but were 
rejected by the Navy Department because they had not been dyed 
properly or according to Navy specifications. 


U. 8S. ARMY KHAKI HANDKERCHIEFS 


No. Q 1002. Closely woven cotton that’s 
soft and absorbent. Wash fast khaki. Rolled 
hems, 18X18 inches. 1.50 doz. 
The aforesaid handkerchiefs did not meet Army specifications but 
were seconds, that is, articles which did not meet all Army specifica- 
tions and were rejected because of that fact. 


GOV’T ISSUE NAVY NECKERCHIEFS_____-_-_.- 6.50 doz. 
U. 8S. REGULATION WHITE NAVY TOGS 

White Navy Blouses .... Made of U. S. Navy specification: 
WU emOueCke ta Lellal =. a es ee oe ee 15.75 doz. 

White Navy Pants ...... Made of U. S. Navy specification 
touch, white, duek2 ote. vs, eo -) a, See py eS 15.75 doz. Hi 
NAVY REGULATION—FIRST QUALITY WHITE GOB 
PATS oe EO, Ae eee 7.50 doz. 


ARMY & NAVY RAINCOATS 


STAINLESS STEEL MESS KIT OUTFITS. BRAND NEW 
REGULATION G. I. 

None of the aforesaid articles met the standard requirements of the 
Army or Navy but were rejected on inspection because of some defect 
in the merchandise. 

Par. 6. There is a demand on the part of a substantial portion of 
the purchasing public for Army and Navy goods, and the use by the 
respondents of the foregoing acts and practices has had and now has 
the tendency and capacity to mislead and deceive, and has mislead 
and deceived, a substantial portion of the purchasing public into the 
erroneous and mistaken belief that said statements and representations 
are true and that the respondents have truthfully represented the 
nature and character of their merchandise. The aforesaid acts and 
practices of respondents have the effect of placing in the hands of re- 
tail dealers who purchase said merchandise and resell same to the 
purchasing public a means and instrumentality whereby they may and 
do mislead and deceive the purchasing public in the particulars afore- 
said. As the result of such erroneous and mistaken beliefs, engen- 
dered as herein set forth, the purchasing public has been induced to 
purchase and has purchased substantial quantities of the respondents’ 


merchandise. 


919675—53——_19 
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Par. 7. Many of the articles offered for sale and sold by the respond- 
ents, as aforesaid, bear marks, numbers or statements showing that 
they have been manufactured under a contract with and for the 
United States Army or Navy. 

Said articles are sold to retail dealers and to the consuming public 
without any label, mark or designation stamped thereon or attached 
thereto showing that such articles have been rejected because they 
do not meet the standards or specifications of the particular branch 
of the service involved. 

When such articles, bearing the aforesaid marks, numbers, and 
statements are offered for sale and sold to dealers and the public, 
without any statement or notice that said articles have in fact been 
rejected by the Army or Navy, they are believed to be and are accepted 
as standard Army or Navy merchandise that meets all Army or | 
Navy specifications. 

By the aforesaid acts and practices respondents also place in the 
hands of dealers a means and instrumentality whereby they may 
mislead and deceive the purchasing public as to the true facts in 
regard to respondents’ said merchandise. 

Par. 8. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair or deceptive acts or practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 80, 1945, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof charging said respondents with the use 
of unfair and deceptive acts and practices in commerce in violation 
of the provisions of that act. After the issuance of said complaint 
and filing of respondents’ answer thereto, testimony and other evi- 
dence in support of and in opposition to the allegations of the com- 
plaint were introduced before a trial examiner of the Commission, 
theretofore duly designated by it, and said testimony and other 
evidence were duly recorded and filed in the office of the Commission. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission upon the complaint, the answer thereto, testi- 
mony and other evidence, recommended decision of the trial examiner 
and exceptions thereto filed by counsel for respondents, briefs in 
support of and in opposition to the complaint, and oral arguments 
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by opposing counsel; and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGRaPH 1. The respondents herein are Henry Modell, Rose 
Modell, and William Modell, who at the time of issuance of com- 
plaint in this proceeding were copartners trading and doing busi- 
ness under the names Henry Modell & Co., and Modell’s with their 
office and principal place of business located at 280 Broadway, New 
York, N. Y. Since that time the copartnership has been dissolved 
and the business which is now located at 700 Broadway has been 
incorporated. Respondents were engaged as jobbers, wholesalers, 
and retailers in the sale and distribution of various items of mer- 
chandise such as clothing, sheets, and blankets. During recent years, 
respondents’ merchandise has included substantial quantities of war 
surplus goods purchased by the public for general utility and sports 
use. 

Par. 2. Respondents have caused their merchandise when sold to 
be transported from their places of business in the State of New York 
to purchasers thereof located in various other States of the United 
States and in the District of Columbia. Respondents in the conduct 
of their business have maintained a course of trade in war surplus 
merchandise in commerce among and between the various States of 
the United States and in the District of Columbia. 

Par. 3. Respondents have advertised their merchandise widely 
using newspaper advertisements to a limited extent but relying prin- 
cipally upon advertising circulars and pamphlets distributed through 
the mails to numerous prospective purchases located throughout the 
United States, particularly small retail dealers. Among such adver- 
tisements were the following: 


U. S. ARMY KHAKI HANDKERCHIEFS 


No. Q 1002. Closely woven cotton that’s 
soft and absorbent. Wash fast khaki. 
Rolled hems, 18 x 18 inches. 1.50 doz. 


GOV’T ISSUE NAVY NECKERCHIBFS. * * * 


STAINLESS STEEL MESS KIT OUTFITS. 
BRAND NEW REGULATION G.I. * * * 


242 FEDERAL TRADE COMMISSION DECISIONS 
Findings 47 F.T.C. 


U. S. REGULATION WHITE NAVY TOGS 


White Navy Blouses .... Made of U. S. Navy 
specification white duck material. 15.75 doz. 
White Navy Pants... . Made of U. S. Navy 


specification tough, white duck. 15.75 doz. 


Such advertisements were headed by legends or slogans of which 
the following are typical: 


ONLY BRAND NEW ARMY & NAVY GOODS OFFERED. 
Over 50 Years in Army & Navy Business. 


The Largest Assortment of G. I. Army & 
Navy Goods in the Country. 


If it is “Government Issue” Merchandise— 
We Have It. 


G. I. Army & Navy Goods Outlet— 
Henry Modell & Company. 

Par. 4. By means of the foregoing statements and representations 
and others of similar import and meaning not specifically set out 
herein, including use of the words “Army” and “Navy” to designate 
particular articles of merchandise, the respondents have represented 
directly and by implication that the articles advertised and referred 
to were regulation or standard Army and Navy goods meeting all 
service specification, that they were regular Government issue and 
that all of said articles were purchased directly from the Army and 
Navy. =: 

Par. 5. In truth and in fact many of the articles offered for sale by 
the respondents in their advertising were not Government issue which 
had been accepted by the Army or Navy as meeting all service speci- 
fications and were not purchased by respondents or their suppliers 
from the United States Government or any branch thereof. Re- 
spondents’ merchandise was generally obtained from stocks in the 
hands of manufacturers producing merchandise for the Government 
and consisted as a rule of excess stocks, seconds, and articles rejected 
by the armed services either because of defects in the manufacture of 
the goods or because of changes in specifications subsequent to the time 
when arrangements were made for the production thereof. 

The handkerchiefs were sold to respondents by their suppliers as 
“Q. D. Seconds,” and such articles being seconds did not comply with | 
the specifications of the Army. The neckerchiefs and mess kits were 
not Government issue or purchased by respondents from the Govern- 
ment or any of its branches but, on the contrary, were sold and invoiced 
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to the respondents as “rejects,” namely, articles which had not been 
accepted by the armed services. The U. S. Regulation White Navy 
Togs were not procured from the Government or any of its branches 
but were rejected for use by the Navy for the reason that they did not 
conform to revised service specifications which revisions or modifica- 
tions, however, were made subsequent to the production or the arrange- 
ments therefor of such merchandise. 

Par. 6. The use by respondents of the erroneous and misleading 
representations referred to above has the tendency and capacity to 
mislead and deceive a substantial number of prospective purchasers 
with respect to respondents’ merchandise, and the tendency and ca- 
pacity to cause such parties to purchase substantial quantities of such 
merchandise as a result of the erroneous and mistaken belief so 
engendered. 

CONCLUSION 


The acts and practices of the respondents as herein found are all to 
the prejudice of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Fed-. 
eral Trade Commission Act. 

In the recommended decision submitted by him in this proceeding; 
the trial examiner has recommended that respondents be prohibited 
from representing as “regulation” or “standard” Army or Navy goods, 
or as “Government Issue” any merchandise which is not such in fact. 
The trial examiner is of the further opinion that those charges of the 
complaint which allege that respondents represent that all of their 
Army and Navy goods are purchased directly from the Government or 
its branches are not sustained by the record. The Commission does 
~ not concur in this conclusion. In the opinion of the Commission, the 
words “Army” or “Navy” when used alone or in conjunction with 
terms of similar import to describe articles of merchandise connote in 
the absence of other language of disclosure to the contrary that the 
articles so designated have been accepted for use as standard merchan- 
dise by the service branch to which the advertising refers. The order 
to cease and desist which is issuing herewith, therefore, requires re- 
spondents as a condition to use of the words “Army” or “Navy” in 
designating merchandise which has not been procured from a branch 
of the United States Government to further disclose in their advertis- 
ing the character of such merchandise including the facts as to whether 
the articles constitute seconds, defective merchandise which has been 
rejected due to departures from contract specifications, manufacturers’ 
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excess stocks, or merchandise not accepted for other reasons by the 
branch of the service referred to, when such is the case. 

Other charges of the complaint relate to an alleged failure by re- 
spondents to attach a mark or label disclosing that certain of their 
merchandise has been rejected for failure to meet service standards 
of specifications in those instances where the articles themselves bear a 
mark, numbers, or statements showing that they have been produced 
under a particular contract with one of the service branches. It is 
alleged in this connection that, in the absence of a tag or stamping 
which reveals that the merchandise has been rejected, dealers and 
members of the public purchase such articles under the impression 
that they have been accepted as Army or Navy products meeting all 
specifications of the service branch named. One instance in which 
merchandise was sold by respondents bearing markings which had 
been affixed by the manufacturer showing that the articles were pro- 
duced under contract with the Navy occurred in connection with the 
sale by respondents of certain socks which were advertised by them as 
“U.S. Navy Socks.” No statement in the form of a label or tag was 
affixed thereon disclosing that the hose had been rejected by the Navy. 
The record contains evidence which shows that such socks were re- 
jected as departing from standard specifications and that the reason 
assigned for such action was the color of the dye. 

Respondents deny having knowledge at the time the socks were 
offered for sale in their advertising that this lot of goods failed to con- 
form to contract specifications or had been rejected for this reason. 
The testimony of one of the respondents is to the effect that mer- 
chandise rejected by the Government as defective under contract 
specifications usually is so identified and labeled by the manufacturer 
thereof, and this witness further stated that such socks bore no mark- 
ings when received by respondents showing that they had been rejected. 
Inasmuch as the evidence introduced in support of the allegations of 
the complaint pertaining to this issue directly relates to but a single 
instance in which merchandise imprinted with a contract number and 
other indicia of service origin was resold by respondents without ap- 
propriate markings disclosing its defective character and in view of 
the doubt which may be entertained as to whether respondents were in- 
formed as to all the circumstances under which the socks became avail- 
able to the civilian trade, the Commission is of the opinion that the 
evidence adduced in support of these additional charges is inadequate 
for an informed determination of the issue presented thereby. Such 
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additional charges are accordingly dismissed without prejudice to the 
right of the Commission to institute a new proceeding in respect 
thereto if future conditions warrant. 

Commissioner Mead not participating. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer thereto filed 
by respondents, testimony, and other evidence introduced before a trial 
examiner of the Commission theretofore duly designated by it, recom- 
mended decision of the trial examiner, and exceptions thereto, briefs 
in support of and in opposition to the allegations of the complaint, and 
oral arguments of counsel; and the Commission having made its find- 
ings as to the facts and its conclusion that said respondents have vio- 
lated the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondents Henry Modell, Rose Modell, 
and William Modell, individually and as copartners trading under 
the names Henry Modell & Co., and Modell’s, or trading under any 
other name, and their representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale, or distribution of respondents’ merchandise in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from directly or indirectly: 

(1) Representing through use of the term “Government Issue” 
or “G. I.” or in any other manner that merchandise which has not 
been procured from a branch of the United States Government is 
Government issue; or representing through use of the term “Regula- 
tion” or “U. S. Regulation” or by any other means that merchandise 
which has not been procured from a branch of the United States 
Government is regulation or standard service merchandise unless 
the article so designated conforms to all specifications of the branch 
of the service for which such merchandise was produced. 

(2) Using the word “Army” or Navy” or the name of any other 
branch of the armed services either alone or in connection with the 
term “U. S.” to designate or to refer to merchandise which has not 
been procured from a branch of the United States Government un- 
less such merchandise has been produced for the service branch desig- 
nated and unless the character of the merchandise, including the 
facts as to whether such articles constitute seconds, defective mer- 


246 FEDERAL TRADE COMMISSION DECISIONS 
Order 47 F. T.C. 


chandise which has been rejected due to departures from contract 
specifications, manufacturers’ excess stocks, or merchandise not ac- 
cepted for other reasons by the branch of the service referred to, 
when such is the case, is conspicuously disclosed in immediate con- 
junction therewith. 

[tis further ordered, That the respondents shall within 60 days after 
service upon them of this order file with the Commission a report 
in writing setting forth in detail the manner and form in which 
they have complied with this order. 

Commissioner Mead not participating. 
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In THE Matter oF 


W. L. HOPPERSTEAD TRADING AS OLD MISSION pees et 
COMPANY 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 5591. Complaint, Oct. 4, 1948—Decision, Oct. 2, 1950 


Where an individual engaged in the interstate sale and distribution of its “O-M 
Tablets”; in advertising the same through certain daily newspapers and 
otherwise, directly and by implication— 

{@) Falsely represented that constipation causes impairment of the stomach, 
liver and kidneys, and soreness and weakness of the stomach and palpita- 
tion due to gas; and that its product was an adequate and competent treat- 
ment therefor, which would improve and strengthen digestion, and relieve 
digestive troubles; impart to the stomach a feeling of ease and comfort, 
and increase the rapidity of digestion ; 

(0) Falsely represented that gas in the stomach or intestines was due to slow 
digestion or constipation; and that his product was an adequate and com- 
petent eliminator of gas; and 

(c) Represented that headache, “feeling bad’ and “unnatural feelings” are 
usually caused by constipation and, when so caused, will be relieved by 
its product; 

The facts being that the value of said product in the treatment of “feeling bad” 
and “unnatural feelings” when due to constipation, is limited to the relief 
afforded by evacuation of the bowels; and that when such conditions are 
not due to constipation, they will not be benefited by the use of said product: 

Held, That such acts and practices, under the circumstances set forth, were 
to the actual and potential prejudice and injury of the public, and consti- 
tuted unfair and deceptive acts and practices in commerce. 


Other allegations in the complaint to the effect that the use of the tablets would 
improve, restore and preserve the general health; that the product was 
an adequate and competent treatment for a preventive of chronic consti- 
pation; and that when headache, diminished appetite and “unnatural feel- 
ings” exist, there is a reasonable likelihood that they are due to constipa- 
tion, were not supported by the stipulation in the proceeding, or any other 
evidence in the record. 


Before Mr. Frank Hier, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Mr. Leon W. Delbridge, of Pasadena, Calif., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
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Trade Commission, having reason to believe that W. L. Hopperstead, 
an individual trading as Old Mission Tablet Co., hereinafter referred 
to as respondent, has violated the provisions of the said act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: wee, 

Paracraru 1. The respondent, W. L. Hopperstead, is an individual 
trading as Old Mission Tablet Co. and having his office and principal 
place of business in the city of Pasadena, State of California. 

Par. 2. Respondent is now, and has been for more than 1 year last 
past, engaged in the business of selling and distributing a drug prod- 
uct, or “drug” as defined in the Federal Trade Commission Act. 

The designation used by respondent for the said product, and the 
formula and directions for use thereof, are as follows: 


Designation: O-M Tablets 


Ov aes CHSC Vitis ea ee ee % grain 
ASN OUT to i ce a ae ee % grain 
(POCO py Lin See aie ete ce De a i at eee ee es ey Y% grain 
DCCA CIPO Were oe ree ace ee oa Ye grain 
Sugar Milk or Powder Milk Coating_________________ Q. 8. 


Directions: One tablet after evening meal is the usual dose. In some 
cases one after breakfast and one or two after supper should be tried. 
One half tablet for children over six. 

Respondent causes the said product, when sold to be transported 
from his place of business in the State of California, to purchasers 
thereof located in other States of the United States and in the District 
of Columbia. Respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in said preparation in com- 
merce among and between the various States of the United States and 
in the District of Columbia. Respondent’s volume of business in such 
commerce is and has been substantial. 

Par. 3. In the course and conduct of his business respondent, subse- 
quent to March 21, 1988, has disseminated and caused the dissemination 
of certain advertisements concerning his said product by the United 
States mails and by various means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, for the purpose of 
inducing directly or indirectly, the purchase of the said product, in- 
cluding, but not limited to, advertisements in the following daily 
newspapers: 


Los Angeles (Calif.) Herald-Express, 
Los Angeles (Calif.) Times, 
Pasadena (Calif.) Independent, 
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Bakersfield (Calif.) Californian, 

San Francisco (Calif.) Examiner, 
Oakland (Calif.) Enquirer, 

Portland (Oreg.) Journal, 

Seattle (Wash.) Post Intelligencer, 
Ogden (Utah) Standard Examiner, 
Denver (Colo.) R. M. News, 

El Paso (Tex.) Times and Post Herald, 
Kansas City (Mo.) Star; 


all of said newspapers are sent through the United States mails; 
and respondent has disseminated and caused the dissemination of 
advertisements concerning said product by various means, including, 
but not limited to, the advertisements referred to above, for the pur- 
pose of inducing and which were likely to induce, directly or in- 
directly, the purchase of the said product in commerce as “commerce” 
is defined in the Federal Trade Commission Act. 

Par. 4. Among the advertisements disseminated as aforesaid are 
the following: 


READ WHAT A WEEK’S TRIAL WILL DO FOR 


Gastric Too Slow Dizzy 
Attacks Digestion Spells 
Spells of Due to 
Feeling Bad Costiveness 


Our 10¢ Week’s trial is more than enough to prove their value in spells of 
this kind. 

O-M TABLETS contain GENUINE oldtime Vegetable Herb medication. 
THEY ACT TO RELIEVE THE CAUSE OF THESE TROUBLES. 

These gastric attacks, dizziness, ill effects of too-slow digestion due to costive 
stagnation, with its slow kidney and stomach poisoning, are relieved quickly 
with O-M TABLETS. AMONG THE FIRST BENEFITS FROM THESE FINE 
OLD TABLETS IS RELIEF FROM TORMENTING GAS PRESSURE DUB 
TO TOO SLOW DIGESTION. 

THESE TABLETS also relieve intermittent lumpy or sore feeling in the 
stomach due to a costive system and act to build up a costive slowed digestion. 
This effect on the stomach is wonderful—SEH HOW QUICKLY THEY RELIEVE 
DIGESTIVE AND GAS TROUBLE AND GIVE YOUR STOMACH A FEELING 
OF EASE AND COMFORT. 

THESE OLD MISSION TABLETS also contain one of the oldest and believed 
to be one of the greatest of all herb constipation medicines. A costive or re- 
curring constipated disorder weakens the stomach, causes spells of feeling bad— 
the liver and kidneys are often affected—the blood cells and system cannot 
assimilate or make use of undigested food. FOR GENUINE RESULTS TRY 
O-M TABLETS. 
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REMEMBER—If food remains undigested longer than four to six hours, due 
to recurring costiveness or spells of constipation, it may mean sluggish liver, 
gastric. attacks, headaches, dizziness and gas pressure palpitation. MANY 
SPELLS OF FEELING BAD ARE CAUSED BY TOO SLOW DIGESTION. 

You can often relieve the cause of these many related complaints with even 
a sample of O-M TABLETS, and you are not asked to diet when you take them. 
Here is a chance to try these fine old tablets, and at small cost. Our 10¢ Week’s 
Trial is more than enough to prove their value in all of these complaints. TRY 
THEM FOR ONE WEEK. 


WEERK’S TRIAL—10¢ 


Send this notice with 10¢ to Old Mission Tablet Company, Pasadena 1, Calif., 
and they will send you a good week’s trial. This trial is often sufficient to re- 
lieve every trace of palpitation due to gas pressure caused by TOO SLOW 
DIGESTION or a costive constipated condition. This sample will prove their 
value in all of these complaints. .. TRY THEM. TWO SIZES AT DRUGGISTS. 
Just follow directions. 


READ WHAT A WEEK’S TRIAL OF O-M TABLETS WILL DO FOR 


Gastric Too Slow Dizzy 
Attacks Digestion Spells 


Spells of Due to 
Feeling Bad Constipation 


Our 10¢ Week’s Trial is more than enough to prove their value in spells of 
this kind THEY ACT TO RELIEVE THE CAUSE. 

Here is a chance to try these fine old tablets and at small cost. 

One woman writes that she received more good from the 10¢ week’s trial than 
from many dollars spent in other treatments. 

Many say that these O-M Tablets do more than they are claimed to do and 
make them feel natural again, and take a week’s course occasionally for 
protection. 

(Too Slow Digestion and Costive Spells, cause of much trouble) THE BLOOD 
CELLS AND SYSTEM CANNOT ASSIMILATE OR MAKE USE OF UNDI- 
GESTED FOOD, SOON RESULTING IN WEAKNESS, FAILING STRENGTH— 
MAY EVEN AFFECT THE LIVER AND KIDNEYS. MANY SPELLS OF 
FEELING BAD ARE CAUSED BY TOO SLOW DIGESTION. 

Illnesses brougt on by recurring constipation, or costiveness, such as gastric 
attacks, too slow digestion, stomach soreness, gas pressure palpitation, dizzy 
spells, failing appetite and an unnatural feeling, are relieved promptly by O-M 
TABLETS. TRY THEM—SEER HOW QUICKLY THEY RELIEVE THIS FORM 
OF DIGESTIVE AND GAS TROUBLE, AND GIVE YOUR STOMACH A 
FEELING OF EASE AND COMFORT. 

These OLD MISSION TABLETS also contain one of the oldest and believed to 
be one of the greatest of all herb constipation medicines. If you want something 
genuine, try O-M TABLETS. When you are feeling bad, you want a tablet 
that does something. TRY THEM FOR ONE WEEK. 
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WEEK’S TRIAL—10¢ 

Send this notice with 10¢ to Old Mission Tablet Company, Pasadena 1, Calif., 
and they will send you a good week’s trial. This trial is often sufficient to 
relieve every trace of palpitation due to gas pressure caused by TOO SLOW 
DIGESTION or a costive constipated condition. This sample will prove their 
value in all of these complaints. TRY THEM. TWO SIZES AT DRUGGISTS. 
Just follow directions. 

Par. 5. Through the use of the said advertisements and others 
similar thereto not specifically set out herein, respondent has repre- 
sented, directly and by implication, that gastric attacks or disorders, 
slow digestion, dizziness, discomforts included in the term “feeling 
bad,” poisoning or impairment of the stomach, kidneys and liver, 
soreness of the stomach, weakness of the stomach, and palpitation 
and pressure due to gas, are due to constipation, and that respondent’s 
product is an adequate and competent treatment for, and will relieve, 
these conditions; that gas in the stomach or intestines is due to slow 
digestion or constipation and that respondent’s product is an adequate 
and competent eliminator of gas; that the use of the product will 
improve and strengthen the digestive processes of the body, will relieve 
digestive troubles, and impart to the stomach a feeling of ease and 
comfort; that the use of the tablets will cause food to be digested more 
rapidly; that the use of the tablets will improve, restore and preserve 
the general health; that the product is an adequate and competent 
treatment for, and preventive of, chronic constipation; that headache, 
diminished appetite and “unnatural feelings” due to constipation will 
be relieved by the product, and that when these conditions exist there 
is reasonable likelihood that they are due to constipation. 

Par. 6. The said advertisements are misleading in material re- 
spects, and are “false advertisements” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact gastric attacks 
or disorders, slow digestion, dizziness, discomforts included in the 
term “feeling bad,” poisoning or impairment of the stomach, kidneys 
and liver, soreness of the stomach, weakness of the stomach and palpi- 
tation due to gas, are not caused by constipation, and respondent’s 
product will not relieve them, nor is it an adequate or competent treat- 
ment therefor. Gas in the stomach or intestines is not caused by slow 
digestion or constipation and respondent’s preparation will not cause 
the expulsion of gas except as an incident to a movement of the bowels. 
The use of “O-M Tablets” will not improve nor strengthen the diges- 
tive processes of the body, will not relieve digestive troubles, nor im- 
part to the stomach a feeling of ease or comfort. The product will 
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not increase the rapidity of the digestion of food. No improvement, 
restoration or preservation of the general health will be obtained by 
the use of the product. It is not an adequate or competent treatment 
for, nor a preventive of, chronic constipation. The value of the prod- 
uct in the treatment of headache, diminished appetite and “unnatural 
feelings,” due to constipation, is limited to the temporary relief 
afforded by an evacuation of the bowels; such conditions, when not 
due to constipation, will not be benefited by the use of the product. 
In the aggregate, headache, diminished appetite and “unnatural feel- 
ings” are due much less frequently to constipation then to other causes. 

Par. 7. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DecIsIoNn oF THE COMMISSION 


Pursuant to rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated October 2, 1950, the initial 
decision in the instant matter of trial examiner Frank Hier, as set 
out as follows, became on that date the decision of the Commission, 


InrtT1AL Drciston 


By Franx Hier, Trial Examiner 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 4, 1948, issued and subse- 
quently served its complaint in this proceeding upon respondent W. L. 
Hopperstead charging him with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
After respondent filed his answer in this proceeding and at an adjourn- 
ment of the initial hearing herein, a stipulation of facts was entered 
in the record which it was agreed might be taken as the facts in this 
proceeding and in lieu of testimony in support of and in opposition to 
the charges stated in the complaint, and that the said statement of 
facts may serve as the basis of findings as to the facts and conclusion 
based thereon and order disposing of the proceeding without presen- 
tation of proposed findings and conclusions or oral argument. There- 
after, this proceeding regularly came on for final consideration by 
the trial examiner upon the complaint, answer and stipulation of facts, 
the latter having been approved by the trial examiner who, after con- 
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sideration of the record herein, finds that this proceeding is in the 
interest of the public and makes the following findings as to the facts, 
conclusion drawn therefrom and order: 


FINDINGS AS TO THE FACTS 


ParaGRAPH 1. The respondent, W. L. Hopperstead, is an individual 
trading as Old Mission Tablet Co. and having his office and principal 
place of business in the city of Pasedena, State of California. 

Par. 2. Respondent is now, and has been for a number of years 
last past, engaged in the business of selling and distributing a drug 
product, or “drug” as defined in the Federal Trade Commission Act. 
The designation used by respondent for the said product and the 
formula and directions for use thereof are as follows: 


Designation: O-M Tablets 


Rae T ASP ie AS CAT Mle See a Re ee ee ee % grain 
USA so ae ped — rape geen ata nt tn nn ie perpen Badal Y% grain 
Podophyiin ies] = sale ee be Fi 20) eS _-. ¥ grain 
Tpecaes Powe 22ctew iit woth Se ON on cep barkae Ye grain 
Sugar Milk or Powder Milk Coating_____________-_ OFS; 


Directions: One tablet after evening meal is the usual dose. In some cases 
one after breakfast and one or two after supper should be tried. One half 
tablet for children over six. 

Par. 3. Respondent causes the said product, when sold, to be trans- 
ported from his place of business in the State of California to pur- 
chasers thereof located in other States of the United States and in the 
District of Columbia. Respondent maintains, and has maintained, 
a course of trade in said preparation in commerce among and between 
the various States of the United States and in the District of Columbia. 
Respondent’s total gross volume of business in such commerce is 
$50,000. 

Par. 4. In the course and conduct of his business, respondent, sub- 
sequent to March 21, 1939, has disseminated and caused the dissemina- 
tion of certain advertisements concerning his said product by the 
United States mails and by various means in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act for the pur- 
pose of inducing directly or indirectly the purchase of said product 
including, but not limited to, advertisements in the following daily 
newspapers: 

Los Angeles (Calif.) Herald-Express, 
Los Angeles (Calif.) Times, 
Pasadena (Calif.) Independent, 
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Bakersfield (Calif.) Californian, 

San Francisco (Calif.) Examiner, 
Oakland (Calif.) Enquirer, 

Portland (Oreg.) Journal, 

Seattle (Wash.) Post Intelligencer, 
Ogden (Utah) Standard Examiner, 
Denver (Colo.) R. M. News, 

El Paso (Tex.) Times and Post Herald, 
Kansas City (Mo.) Star. 


Said newspapers are regularly sent through the United States mails. 
Respondent has disseminated and caused the dissemination of adver- 
tisements concerning said product by various means, including but 
not limited to, the advertisements referred to above, for the purpose 
of inducing and which were likely to induce, directly or indirectly, 
the purchase of the said product in commerce, as “commerce” is 
defined in the Federal Trade Commission Act. 

Par. 5. Among the advertisements disseminated by respondent up 
to and including 1949 is the following: 


[Pictorial Representation of Two Women|] 


Mrs. Friend: I thought all laxative tablets were alike until you recommended 
O-M_ Such Relief! 

Mrs. Neighbor: Indigestion and Costiveness tormented me for years until I 
found O-M TABLETS. 

READ WHY THOUSANDS GET RELIEF WITH O-M TABLETS 

O-M TABLETS are intended to relieve your miserable logy feeling and other 
troubles brought on by poor digestion and a costive or constipated condition. 
these ailments may also bring on Headaches, Backaches, Stomach Soreness, Gas 
Distress and other weakness. Gastric Attacks, Dizziness and other ill effects 
of indigestion due to insufficient flow of bile and costive congestion are relieved 
quickly with O-M TABLETS. 

For over 30 years we have sincerely tried to make O-M TABLETS the finest 
and safest tablet of its kind. Much money and tireless effort have been spent 
on medical research. O-M TABLDTS are a prescription-like compound of pure 
vegetable herb medicines. They have proven to be dependable, soothing and 
thorough. No disagreeable after-effects or disturbed rest. They do not contain 
mineral or chemical laxative. 


PROOF OFFER 


HERE IS OUR GUARANTEE OF CONFIDENCE. Send this request and 10¢ 
to the OLD MISSION TABLET COMPANY, Pasadena 1, Calif., for a liberal 
trial package. If you are not completely satisfied with their relief, return the 
unused portion and we will refund immediately the cost plus postage. Just 
follow directions. DRUGGISTS have sold O-M TABLETS for over 30 years 
in two economical sizes. 


PROVE TO YOURSELF AND RECOMMEND TO OTHERS 
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Par. 6. Among the advertisements disseminated by respondent in 
1950 is the following: 


READ WHAT A WEEK’S TRIAL OF O-M TABLETS WILL DO 


FOR GASTRIC TOO SLOW DIZZY SPELLS OF 
ATTACKS DIGESTION SPELLS FEELING BAD 
DUE TO 
CONSTIPATION 


Our 10c Week’s Trial-is more than enough to prove their value in spells of 
this kind. 
THEY ACT TO RELIEVE THE CAUSE 


Here is a chance to try these fine old tablets and at small cost. 

One woman writes that she received more good from the 10c week’s trial 
than from many dollars spent in other treatments. 

Many say that these O-M Tablets do more than they are claimed to do and 
make them feel natural again, and take a week’s course occasionally for pro- 
tection. 

(Too Slow Digestion and Costive Spells, cause of much trouble) —THE 
BLOOD CELLS AND SYSTEM CANNOT ASSIMILATE OR MAKE USE OF 
UNDIGESTED FOOD, SOON RESULTING IN WEAKNESS, FAILING 
STRENGTH—MAY EVEN AFFECT THE LIVER AND KIDNEYS. MANY 
SPELLS OF FEELING BAD ARE CAUSED BY TOO SLOW DIGESTION. 

Ilinesses brought on by recurring constipation, or costiveness, such as gastric 
attacks, too slow digestion, stomach soreness, gas pressure palpitation, dizzy 
spells, failing appetite and an unnatural feeling, are relieved promptly by O—M 
TABLETS. TRY THEM—SEE HOW QUICKLY THEY RELIEVE THIS FORM 
OF DIGESTIVE AND GAS TROUBLE, AND GIVE YOUR STOMACH A FEEL- 
ING OF EASE AND COMFORT. 

These OLD MISSION TABLETS also contain one of the oldest and believed 
to be one of the greatest of all herb constipation medicines. If you want some- 
thing genuine, try O—M TABLETS. When you are feeling bad, you want a 
tablet that does something. TRY THEM FOR ONE WEEK. 


WEHRK’S TRIAL—10ce 


Send this notice with 10c to Old Mission Tablet Company, Pasadena 1, Calif., 
and they will send you a good week’s trial. This trial is often sufficient to relieve 
every trace of palpitation due to gas pressure caused by TOO SLOW DIGES- 
TION or a costive constipated condition. This sample will prove their value in 
all of these complaints. TRY THEM. TWO SIZES AT DRUGGISTS. Just 


follow directions. 

Par. 7. Through the use of said advertisements, and others similiar 
‘thereto, respondent has represented, directly and by implication, that 
constipation causes impairment of the stomach, liver and kidneys, 
soreness and weakness of of the stomach and palpitation due to gas 
and that respondent’s product is an adequate and competent treat- 
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ment therefor; that it will improve and strengthen digestion, will 
relieve digestive troubles, will impart to the stomach a feeling of ease 
and comfort and will increase the rapidity of digestion; that gas in 
the stomach or intestines is due to slow digestion or constipation and 
that respondent’s product is an adequate and competent eliminator of 
gas; that headache, “feeling bad” and “unnatural feelings” are usually 
caused by constipation and, when so caused, will be relieved by re- 
spondent’s product. 

Par. 8. Said representations are misleading in ‘material respects, 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In fact, impairment of the stomach, kidneys 
and liver, soreness of the stomach, weakness of the stomach and palpi- 
tation due to gas are not caused by constipation; gas in the stomach 
is not caused by slow digestion; the use of respondent’s product will 
not improve nor strengthen the digestive processes of the body; will 
not relieve digestive troubles nor impart to the stomach a feeling of 
ease or comfort, nor increase the rapidity of digestion of food and the 
value of respondent’s product in the treatment of “feeling bad” and 
“unnatural feelings” when due to constipation is limited to the relief 
afforded by evacuation of the bowels. Such conditions, when not due 
to constipation, will not be benefited by the use of respondent’s product. 

Par. 9. Other allegations made in the complaint are not supported 
by the stipulation or any other evidence in the record. 


CONCLUSION 


The acts and practices of respondent, as herein found, are tothe 
actual and potential prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That W. L. Hopperstead, his employees, representa- 
tives and agents, directly or indirectly, through any corporate or 
other device, under the trade name of Old Mission Tablet Co. or under 
any other trade name, in connection with the offering for sale, sale and 
distribution in commerce, as “commerce” is defined in the Federal 
Trade Commission Act of “O-M Tablets,” or any product of sub- 
stantially similar composition or possessing substantially similar 
properties, whether sold under the same or any other name, do forth- 
with cease and desist from, directly or indirectly, 
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1. Disseminating or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or through inference, 


(a) That impairment of the stomach, kidneys and liver, sore- 
ness of the stomach, weakness of the stomach and palpitation due 
to gas are caused by constipation. 

(6) That gas in the stomach is caused by slow digestion. 

(c) That respondent’s product will effectively relieve gas caused 
by constipation. 

(d) That the use of respondent’s product will improve or 
strengthen the digestive processes of the human body. 

(e) That the use of respondent’s product will increase the 
rapidity of digestion of food or impart to the stomach a feeling 
of ease or comfort. 

(7) That “feeling bad” and “unnatural feelings,” when due to 
constipation, can be effectively treated by the use of respondent’s 
product beyond the temporary relief of bowel evacuation. 

(7) That “feeling bad” and “unnatural feelings,” when not due 
to constipation, can be benefited at all by the use of respondent’s 
product. 


2. Disseminating or causing to be disseminated, by any means, for 
the purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of respondent’s O-M Tablets, any 
advertisement which contains any of the representations prohibited in 
paragraph 1 of this order. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein, W. L. Hopperstead, shall, 
within sixty (60) days after service upon him of this order, file with 
the Commission a report in writing setting forth in detail the manner 
and form in which he has complied with this order [as required by 
said declaratory decision and order of October 2, 1950]. 
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In THE MATTER OF 


JOSEPH L. MORSE ET AL., TRADING AS UNICORN PRESS 


COMPLAINT, FINDINGS, ORDER AND OPINION IN REGARD TO THH ALLEGHD 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5488. Complaint, Mar. 27, 1947—Decision, Oct. 16, 1950 


The Commission’s administrative interpretation which sets out that “the use 
of the word ‘free’, or words of similar import, in advertising to designate 
or describe merchandise sold or distributed in interstate commerce, that 
is not in truth and in facta gift or gratuity or is not. given to the recipient 
thereof without requiring the purchase of other merchandise or requiring 
the performance of some service inuring directly or indirectly to the bene- 
fit of the advertiser, seller or distributor, is considered by the Commission 
to be a violation of the Federal Trade Commission Act”, was based upon 
the experience which the Commission had had in dealing with the problem 
as it affects the public interest; does not have the force of law; and was 
intended only to serve aS a general guide for the business community and 
to outline the circumstances under which the use of the word “free” and 
words of similar import are likely to be misleading; must be applied real- © 
istically, and hypertechnical applications designed to condemn the use 
of the word “free” in advertising under all conditions must be avoided. 


Where four partners engaged in the competitive interstate sale and distribution 
of books, including books of an encyclopedic nature; in advertising their 
“Funk and Wagnalls New Standard Encyclopedia” through newspaper 
advertisements, folders, circulars and other advertising media— 

(a) Represented that the sales of their encyclopedia were many thousands 
more than the sale of all other encyclopedias put together; the facts being 
that the annual sales of each of two other encyclopedias approximated 
those of their said product ; 

(0) Represented that their encyclopedia covered over 60,000 subjects; the facts 
being that the actual count thereof was 52,571; 

(c) Represented that each volume of their encyclopedia was larger than it 
actually was; 

(@) Disparaged products of competitors through representing that certain 
encyclopedias were too expensive for the average American citizen and 
were not built for home use at all; 

The facts being that 90 to 95 percent of the total sales of the Encyclopedia 
Britanica and 90 percent of the total sale of the Encyclopedia Americana, 
identified in the record as the two encyclopedias thus referred to, were 
to individual purchasers, with the remainder going to institutions; and 

(e) Unwarrantly reflected on the quality of competitors’ products through 
representing that encyclopedias published by its competitors contained a 
mass of outworn and false and misleading information; 

The facts being that the great bulk of the text in their encyclopedia and in 
those published by their competitors is fixed matter, which requires com- 
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paratively few revisions; and revisions, it appears, are currently made by 
the publishers of other encyclopedias as well as by themselves; 

With capacity and tendency to mislead and deceive a substantial portion of 
the purchasing public into the erroneous belief that such representations 
were true and thereby into the purchase of their said product, and to 
unfairly divert trade to them from their competitors: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and of their competitors, and 
constituted unfair methods of competition and unfair and deceptive acts 
and practices in commerce. 


As respects the recommendations of the trial examiner which would require 
respondents to cease and desist from the use of most of the advertising 
representations challenged in the complaint, including, in addition to those 
hereinabove noted, representations to the effect that their volume one was 
given away free and without cost to the recipient or profit to themselves; 
that their other volumes were sold at a price so incredibly low as to be 
almost a gift; that their volumes were bound in lifetime bindings, lavishly 
gilded in gold, and in expensive leather grained material; and as to the 
comparative currency and merit of their work as compared with the products 
of competitors; the currency thereof, measures taken to maintain such 
alleged currency, and personnel employed to maintain it; and the setting 
aside of certain sets of their products for readers of the newspapers and 
magazines in which they advertised, etc.,: the Commission disagreed with 
certain of the recommendations as to certain of such charges because the 
representations involved were not shown by the evidence to be false and 
misleading, or were not challenged in the complaint, or because they were 
in the nature of “puffing” rather than misrepresentations of fact. 


As respects the trial examiner’s recommendation that respondents be required 
to cease and desist from the use of the words “free”, “outright gift’, 
“without any obligation”, or similar terms in connection with merchandise 
which was not, in fact, a gift or gratuity, it appearing that respondents 
advertised among other things, “Amazing new offer. Get this world famous 
512 page encyclopedia volume for only a 7¢ and a 3¢ stamp. No other 
charges to pay. Your gift * * * sent to you for only the cost of 
mailing the book to you, and, of course, this volume belongs to you whether 
or not you wish to own the rest of the set”; that the order form usually 
contained in respondents’ advertising required the customer, in addition 
to enclosing said amount in stamps or coins “to cover mailing cost of my 
gift book”, to also “reserve the balance of the set in my name”, followed 
by the statement, “After I examine my gift volume one, I can cancel this 
reservation. Otherwise you may send me the rest of the set at the rate’, 
ete.; and in which it further appeared that respondents derived no profit 
or benefit from the 10 cents to cover mailing costs, and that said amount 
went entirely into the process of delivering the book to the prospective 
customers: 

The Commission was of the opinion, under the circumstances, that said volume 
was in fact given without requiring the purchase of other merchandise; 
that the fact that the customer, in ordering said volume, was also required 
to order a full set at the regular price should not be construed as an act 
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inuring to the benefit of the recipients, since the order for the full set was 
subject to bona fide cancellation by the recipient of volume I without in any 
way obligating him to return the volume; that the recipient’s action of can- 
celling the order for the balance of the set after receiving the free book. 
could scarcely be construed as a service inuring to the benefit of the re- 
spondents and effectively neutralized any benefit which might have inured. 
to them from the original order; that they derived no benefit from the 
10 cents; that thus those who cancelled their orders for the full set actually 
received volume I by paying only the delivery costs, without being required 
to purchase other merchandise and without performing a service which 
inured to the benefit of respondents; and that, accordingly, all of the terms 
and conditions of the Commission’s administrative interpretation had been 
complied with by the respondents; and that volume I was, in fact, a free 
book and given without cost or other obligation to prospective customers 
who cancelled their orders for the balance of the set after receiving the 
first volume; and accordingly entered no order against respondents on said. 
charge of the complaint. 

Before Mr. Clyde M. Hadley, trial examiner. 

Mr. Jesse D. Kash for the Commission. 


Mr. Marcus Miller, of New York City, for respondents. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act,. 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Joseph L. Morse, 
Mac Gache, Gertrude Morse, and Rose Gache, individually and as 
copartners trading as Unicorn Press, hereinafter referred to as re- 
spondents, have violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacrapH 1. The respondents, Joseph L. Morse, Mac Gache, Ger- 
trude Morse, and Rose Gache, individuals, are copartners trading as 
Unicorn Press, with their principal place of business located at 80 
Willoughby Street, city of Brooklyn, New York. 

Par. 2. Respondents are now and for more than 2 years last past 
have been engaged in the sale and distribution of books including, 
among others, a 25-volume set designated “Funk & Wagnalls New 
Standard Encyclopedia.” 

In the course and conduct of their business, respondents cause and 
have caused their said books, when sold, to be transported from their 
place of business in the State of New York to purchasers thereof lo- 
cated in various other States of the United States and in the District 
of Columbia. Respondents maintain, and at all times mentioned 
herein have maintained, a course of trade in their said books in com- 
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merce among and between the various States of the United States and 
in the District of Columbia. 

Par. 3. In the course and conduct of their business as aforesaid, 
respondents are now and at all times mentioned herein have been in 
substantial competition with other corporations, partnerships, firms 
and individuals engaged in the sale and distribution of books, includ- 
ing books of an encyclopedic nature, in commerce among and between 
the various States of the United States and in the District of Columbia. 

Par. 4. Respondents, in the course and conduct of their said busi- 
ness, and for the purpose of inducing the purchase of their product, 
“Funk & Wagnalls New Standard Encyclopedia,” in preference to the 
encyclopedias sold by other publishers, have made many false repre- 
sentations and statements concerning their product, Funk & Wagnalls 
New Standard Encyclopedia, and directly and by inference, have also 
made numerous unfair and disparaging statements and representa- 
tions concerning encyclopedias sold by their competitors. Said state- 
ments and representations have been disseminated by respondents be- 
tween and among the various States of the United States and in the 
District of Columbia among prospective purchasers by the United 
States mails, by advertisements in newspapers and trade journals, and 
by means of advertising folders, pamphlets, catalogs, circulars, and 
other advertising media, all of general circulation. 

Among and typical of such false and disparaging statements and 
representations, but not all inclusive, are the following: 

Amazing new offer. Get this world-famous 512 page encyclopedia volume for 
only a 7¢ and a 3¢ stamp. No other charges to pay. 

Your gift book. It is amazing, isn’t it. This encyclopedia volume is an out- 
right gift to you, because all you pay is the actual cost of mailing it to you. 
Compare your free Volume 1. Then read the volume which is our gift to you. 
Sent to you for only the cost of mailing the book to you, and, of course, this 
volume belongs to you whether or not you wish to own the rest of the set. 

Please send me my gift Volume 1 of the 1943 Funk & Wagnalls New Standard 
Encyclopedia in the edition checked below. I enclose a 7¢ and 3¢ stamp (or 
10¢ in coin) to cover mailing cost of my gift book. Please also reserve the balance 
of the set in my name. After I examine my gift Volume 1, I can cancel this 
reservation. Otherwise you may send me the rest of the set at the rate of a 
volume a week and I will pay the postman ce. o. d. the almost incredibly low price 
of only 89¢ per volume for the regular edition (or $1.39 for the DeLuxe Hdition), 
plus small mailing cost and no more. VOLUME 1 IS mine to keep in any case. 
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Get your gift book. Seize this almost incredible opportunity which entitles you 
to receive, if you wish, the rest of the big 25 volume set at a price so incredibly 
low as to be almost a gift. 

Clip out the encyclopedia gift coupon at the left, and mail to us, enclosing a 
7¢ and a 3¢ stamp (or10¢in coin). This is to cover the cost of mailing the book 
to you. (carton, postage, packing, etc.). The book itself is free; our gift to you 
to enable you to decide whether or not you want to receive the rest of the set. 
PLEASE DO NOT FAIL TO CHECK AT BOTTOM OF COUPON THE EDITION 
YOU DESIRE. By return mail we send you your gift Volume 1 of Funk & Wag- 
nalls New Standard Encyclopedia in the edition you select. This book belongs 
to you whether or not you purchase the rest of the set. And at the same time we 
reserve in your name the remaining 24 volumes of the complete set, entitling you 
to receive the volumes as they come off the presses. You can cancel this reserva- 
tion if you wish after you receive and examine your gift book, but if you decide 
not to cancel the reservation, you receive the remainder of the set at the rate 
of one book each week, paying the postman the almost eredibly low price of 
only 89¢ for each volume in regular edition (or $1.39 in DeLuxe Edition), plus 
a small mailing charge and no more. 

Nor does the almost incredibly low price we have set on the remaining volumes 
indicate the quality of the materials and labor that went into the printing and 
binding of the set. We have used a high-grade book paper cover board and 
binding cloth. The work of binding has been done by one of the largest and best- 
known firms in the field. 

These are first quality books. A life-time binding. Your gift book is size 
shown here. Lavishly gilted and embossed. Bound in an expensive leather grain 
material. Note especially the inviting size of your volumes. Easy to handle, 
easy to hold in one hand; not so bulky that the binding will break if, by accident, 
you drop it. 

Compare your free Volume 1 with a similar volume of sets selling at even $100 
or more. Teachers, critics, scholars—everywhere—have all recognized the 
unique quality of the Funk & Wagnalls New Standard Encyclopedia. Covers over 
SIXTY THOUSAND subjects of the world’s knowledge. COMPARE THIS 
ALMOST INCREDIBLE COVERAGE WITH THAT OF ANY ENCYCLOPEDIA 
IN THE WORLD. YOU WILL FIND IT IS EQUAL TO OR SURPASSING 
THOSE FOR WHICH YOU ARE ASKED TO PAY A SMALL FORTUNE. 

Note this: The Funk & Wagnalls COVERS TWELVE THOUSAND MORE 
SUBJECTS THAN THE MOST EXPENSIVE ENCYCLOPEDIA MONEY CAN 
BUY. 

Here is the unchallenged fact. The Funk & Wagnalls New Standard Encyclo- 
pedia- COVERS MORE SUBJECTS THAN ANY OTHER ENCYCLOPEDIA IN 
THE ENGLISH LANGUAGE—with one exception! And that single excep- 
tion with not many more subjects COSTS YOU OVER FIVE TIMES AS MUCH 
PER SET. 

New 1948 edition. The most up-to-date encyclopedia in the world today; not 
because of any added supplements, but because of the context constantly brought 
up to the minute with each printing. Brought up to the minute, almost as new in 
its coverage of the latest evidence of history, science, biology and every other 
subject as your daily newspaper. Brand new. 
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Your gift book, in size shown here. You will discover that each full library- 
size volume, 114 inches thick, contains over 512 double columned pages. Books 
‘with over a quarter of a million words. 

We have set aside 750 sets for readers of this newspaper, and now invite you 
to become the owner of a set, making you this extraordinary offer to enable you 
to become acquainted with the volumes before you decide to buy. 

We want to send you Volume 1 of the set with our compliments. Merely 
Send us 10¢ to cover our mailing cost, more in evidence of your good faith than 
anything else. This volume is yours to keep without any obligation on your 
part. If, after examining Volume 1, you want the rest of the 25 volume set, 
you may receive it at a ridiculously low price, through our Book A Week Plan 
explained later in this offer, or if you want no further books, you merely drop 
us a postcard saying so, and that ends the matter. 

The work of revising the Funk & Wagnalls therefore can and does go on 
all year around. every year, keeping exact pace with each volume as it goes 
to press. That is a service to our customers absolutely unequalled in the world 
of books. No other encyclopedia on earth does it. No mere partial revisions 
only once a year, or revisions every five or ten years for us. Every volume as 
it reaches you is as up-to-date as human ingenuity can arrange. Generally 
speaking, your Funk & Wagnalls volumes are always ahead of any other en- 
cyclopedia in the world sold on the same date. 

An invitation to readers of this newspaper from the publishers of Funk & 
Wagnalls New Standard Encyclopedia. Please accept with our compliments 
Volume 1 of the new 1947 edition now on press. This latest edition newly re- 
vised. We have allocated among the newspapers and magazines carrying our 
winter advertising program. 

In accordance with this plan we have set aside 1500 sets for readers of this 
newspaper and now invite you to become the owner of a set. Making you this 
extraordinary offer to enable you to become acquainted with the volumes before 
you decide to buy. We want to send you Volume 1 of the set with our com- 
pliments. Merely send us 10¢ to cover our mailing cost, more as evidence of 
your good faith than anything else. This volume is yours to keep without any 
further obligations on your part. If after examining Volume 1, you want the 
rest of the 27 volume set, you may receive it at a ridicuously low price through 
our Book A Week plan explained later in this announcement, or if you want no 
further books, you merely drop us a postcard saying so and that ends the matter. 

The new finer 1947 edition contains 52,000 subjects covered in separate articles. 
Compare this with any other encyclopedia in the world. You will find that it has 
at least 30% more than encyclopedias costing you seven to four times as much. 
Each volume is up-to-date as human ingenuity can make it. In this edition 
the subjects have been revised to cover events of this last year and each volume 
as it goes to press is brought finally up-to-the minute. Our unique Book A Week 
Delivery plan, bringing you the volumes as they come off the press make it the 
most up-to-date of encyclopedias. Better still later volumes delivered to you 
during this Winter and Spring will contain events which have not yet occurred. 

Remember that this encyclopedia at the last actual count contained SEVERAL 
THOUSAND MORE ARTICLES THAN THE SET REPUTED TO BE THE 
LARGEST EVER PUBLISHED IN THE ENGLISH LANGUAGE, AND THAT 
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IT WILL COST YOU ONLY A FRACTION OF THE PRICE OF THE OTHER. 

Many thousand more people buy our Funk & Wagnalls each year than the 
others all put together, and there is a reason because it is incomparably the 
finest encyclopedia for home use at the lowest price. 

Funk & Wagnalls contains approximately 7 million words. 

Encyclopedia A $7.00 a Volume, approximately 35 million words. 

Encyclopedia B $4.50 a Volume, approximately 24 million words. 

Bncyclopedia ©, same volume price as Funk & Wagnalls, approximately 
3,600,000 words. 

By looking at Encyclopedia A, it has 5 times as many words as the Funk & 
Wagnalls with 12,000 less subjects and Encyclopedia B, also with about the 
same number of subjects as the Funk & Wagnalls contains 3 times as many words. 
Do you know the answer to that? Well, it is that Encyclopedia A & B are not 
only far too expensive for the average American citizen, but that they are not 
built for home use at all. If, however, you want an encyclopedia that is desig- 
nated for the American home library get the Funk & Wagnalls and only the 
Funk & Wagnalls. 

What you want is a new encyclopedia that is absolutely up to date at the 
time you buy it and in every article. There is a date printed in every en- 
eyclopedia set you buy. Get a set in which that date means something, other- 
wise you might buy a mass of outworn sometimes false and misleading 
information. 


Par. 5. By use of the statements and representations heretofore 
set forth and others similar thereto not specifically set out herein, 
respondents have represented directly and indirectly to purchasers 
and prospective purchasers of their said books that volume 1 of the 
1943 edition of said encyclopedia and volume 1 of the 1947 edition of 
said encyclopedia is given away free and without cost to the recipient 
or profit to the respondents; that the remaining volumes of the 25 
volume set of Funk & Wagnall’s new encyclopedia are sold at a price 
so incredibly low as to be almost a gift; that the product has a life- 
time binding; that the gift book volume 1 is the same size as shown 
in the pictorial representation in the sample of their advertising mat- 
ter; that the volumes of said encyclopedia are lavishly guilded in gold 
and embossed and said volumes are bound in expensive leather grained 
materials; that they are easily handled and easily held in one hand 
and are not bulky as other encyclopedias whose binding will break if 
by accident once you drop them; that their free volume 1 of their 
encyclopedia compares favorably with similar volumes of sets of 
encyclopedias published by competitors selling at $100 or more; that 
the Funk & Wagnall’s new standard encyclopedia covers over 60,000 
subjects of the world’s knowledge; that this incredible coverage is 
comparable with that of any encyclopedia in the world; that their 
product is equal to, or surpasses that for which the public pays a small 
fortune; that their product covers 12,000 more subjects than the most 
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expensive encyclopedia money can buy; that it covers 30 percent 
more subjects than the most expensive encyclopedia on the market; 
that their encyclopedia covers more subjects than any other encyclo- 
pedia in the English language with one exception, and that that excep- 
tion, containing not many more subjects than their product, costs over 
five times as much per set; that their new 1943 edition of Funk & 
Wagnall’s new encyclopedia is the most up-to-date encyclopedia in 
the world today because the context is constantly brought up to the 
minute with each printing and is almost as complete and new in its 
coverage of the latest evidence of history, science, biography and every 
other subject as a daily newspaper. : 

Respondents, by the use of the aforesaid statements and representa- 
tions, have further represented, directly and indirectly, to purchasers 
and prospective purchasers of their said books that said work is brand 
new ; that they have set aside 750 to 1,500 sets for readers of the news- 
papers in which they carry their advertisements; that volume 1 of the 
set is sent with their compliments and that all the recipients thereof 
pay is ten cents to cover mailing costs; that said volume 1 is free 
without any obligation on the recipient’s part; that the recipient of 
volume 1 may receive the rest of the 25 volume set at a ridiculously 
low price through their book-a-week plan; that if the recipient does 
not want any other book all he has to do is merely, drop a postcard 
saying so and that ends the matter; that the work of revising Funk 
& Wagnall’s encyclopedia goes on all the year around every year, 
keeping exact pace with each volume as it goes to press; that this is 
a service to respondents’ customers absolutely unequaled by any serv- 
ice furnished or rendered by publishers of other encyclopedias; that 
respondents have no mere partial revisions only once a year or re- 
visions every 5 or 10 years; that every volume of their encylclopedia 
reaching the recipient is as up-to-date as human ingenuity can ar- 
range it; that their encyclopedia is always ahead of any other encyclo- 
pedia in the world that is sold on the same date as it is sold; that 
volume 1 of their new 1947 edition is newly revised. 

By use of the aforesaid statements and representations, respondents 
have further represented, directly and indirectly, that volume 1 of 
their 1947 edition is free to the recipient to keep without any further 
obligation on his part; that their new, finer 1947 edition of said 
encyclopedia contains 52,000 subjects covered in separate articles, 
that same is comparable to any other encyclopedia in the world and 
contains 30 percent more subjects than encyclopedias costing from 
seven to four times as much as respondents’ encyclopedia; that in 
the 1947 edition of said encyclopedia the subjects have been revised 
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to cover events of the past year and that each volume as it goes to 
press is finally brought up to the minute; that their book-a-week 
delivery plan makes it the most up to date of encyclopedias; that 
the volumes of their said 1947 edition delivered during the winter 
and spring of 1947 will contain events which have not yet actually 
occurred; that their 1947 encyclopedia by actual count, contains 
several thousand more articles than the set reputed to be the largest 
ever published in the English language and that it costs only a frac- 
tion of the price of same; that the annual sale of respondents’ encyclo- 
pedia is many thousand times more than the sale of all other encyclo- 
pedia put together; that it is the finest encyclopedia for home use 
at the lowest price; that their new Funk & Wagnall’s encyclopedia 
contains approximately 7 million words as compared with approxi- 
mately 35 million words contained in Encyclopedia “A” selling at 
$7 a volume and 24 million words as contained in Encyclopedia “B” 
selling for $4.50 per volume; that Encyclopedia “C” selling at the same 
price per volume as respondents’ work has 8,600,000 words; that by 
comparison Encyclopedia “A” having approximately five times as 
many words as respondents’ product, has twelve times less subjects, 
and Encyclopedia “B” having about the same number of subjects as 
respondents’ product, contains three times as many words; that 
Encyclopedias “A” and “B” are therefore not only far too expensive 
for the average American citizen but they are not built for home 
use at all; while respondents’ product is designed for the American 
Home Library; that what the public wants is a new encyclopedia 
that is absolutely up to date at the time purchased and as to every 
article; that there is a date printed in every encyclopedia purchased 
from respondents; that the dates employed in sets sold by respondents 
mean something, and that otherwise the public might buy a mass of 
outworn and sometimes false and misleading information. 

Par. 6. In truth and in fact, neither volume 1 of the 1948 edition 
nor volume 1 of the 1947 edition of respondents’ said encyclopedia 
nor any other volume thereof, is given away free and without cost 
to the recipient or profit to the respondents. None of the volumes 
of respondents’ encyclopedia, including volumes other than volume 
1, are sold at a price so incredibly low as to be almost a gift, but on 
the contrary they are sold at the usual and customary price for such 
volumes. The respective volumes of respondents’ encyclopedia do 
not contain life time bindings. The volume 1 “gift book” is not the 
same size as indicated in the pictorial representation in respondents’ 
advertising matter. The books are not lavishly guilded in gold and 
are not bound in expensive leather grained material. Other encyclo- 
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pedias are not bulky nor will the binding on same break if someone 
drops them. Volume I of respondents’ encyclopedia is not superior 
to and does not compare favorably with similar volumes of sets of 
encyclopedias published by competitors selling at $100 or more. 
Respondents’ Funk & Wagnall’s new standard encyclopedia does not 
cover 60,000 subjects of the world’s knowledge and its coverage is not 
comparable with that of any other encyclopedia in the world. Re- 
spondents’ product does not surpass nor in fact is it equal to that 
of other encyclopedias for which the public “pays a small fortune.” 
Respondents’ encyclopedia does not cover 12,000 more subjects nor 
30 percent more subjects than the most expensive encyclopedia on 
the market. Respondents’ encyclopedia does not cover more subjects 
than any other encyclopedia in the English language with one excep- 
tion, referring to Encyclopedia “B” which does contain many more 
subjects than respondents’ encyclopedia. Respondents’ new 1948 edi- 
tion of Funk & Wagnall’s new encyclopedia is not the most up-to- 
date encyclopedia in the world. The context of same is not constantly 
brought up to the minute with each printing and is not as complete 
and new as a daily newspaper in its coverage of the latest evidence 
of history, science, biography and every other subject. Respondents’ 
encyclopedia is not brand new. Respondents do not set aside 750 
sets or any other number of their product for readers of the news- 
papers and magazines in which respondents carry their advertise- 
ments but anyone wishing to purchase their product can do so without 
limit. 

Volume 1 of respondents’ set is not given away free without any 
obligation of the recipient’s part, and the remaining volumes of said 
set are not sold at a ridiculously low price through respondents’ 
book-a-week-plan but are sold at the usual and customary prices 
obtained for a product of its kind. A coupon signed by an applicant 
for said volume 1 of respondents’ encyclopedia is deceptive in that 
it does not clearly state and fails to reveal that the one signing same 
has in fact obligated himself to purchase the remaining volumes of 
said set. 

The work of revising Funk & Wagnall’s new encyclopedia by the 
respondents does not go on all the year round every year, keeping 
exact pace with each volume as it goes to press. Respondents’ service 
to customers is not unequalled by any service furnished customers by 
publishers of competitive encyclopedias. In truth and in fact re- 
spondents do have volumes of their encyclopedia in which various 
subjects are revised only once a year, or revised every five or ten years, 
a great majority of subjects treated in encyclopedias, including that 
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of respondents, relate to events of the past and are not revised. -Re- 
spondents’ encyclopedia is not ahead of any other encyclopedia in the 
world that is sold on the same date that respondents’ encyclopedia is 
sold. Volume I of respondents’ new 1947 edition is not newly revised ; 
1,500 sets of respondents’ new 1947 edition of their encyclopedia have 
not been set aside for readers of the various newspapers or magazines 
in which respondents carry their advertising but anyone desiring to 
purchase same can do so regardless of limit. 

Volume 1 of respondents’ new 1947 edition is not free to the recip- 
ient thereof without any further obligation on his part. In truth and 
in fact, the recipient of same has signed a contract for the purchase 
of the remaining volumes of said set or edition, and it is necessary 
that he advise the respondents that he does not desire them. Re- 
spondents’ 1947 edition of their encyclopedia does not cover more 
subjects than, and is not comparable with, any other encyclopedia, and 
does not contain 30 percent more subjects than competitive encyclo- 
pedias selling from seven to four times as much as respondents’ 
encyclopedia. Every volume of the respondents’ encyclopedia is not 
up-to-date. Their 1947 edition has not been revised so as to cover 
events of the past year and each volume is not finally brought up to 
the minute as it goes to press. Respondents’ book-a-week delivery 
plan does not make their encyclopedia the most up-to-date of all 
encyclopedias. Future volumes of their 1947 edition delivered during 
the winter and spring of 1947 will not contain events which have not 
yet actually occurred. Respondents’ 1947 encyclopedia does not con- 
tain several thousand more articles than the set reputed to be the 
largest ever published in the English language and its cost is not 
merely or only a fraction of the price of larger sets. The sale of 
respondents’ encyclopedia is not many times greater each year than 
the sale of all other competitive encyclopedias put together. 

Respondents’ said encyclopedia is not the finest encyclopedia for 
home use at the lowest price. The comparison drawn by the respond- 
ents to the effect that their encyclopedia contains 7 million words as 
compared with approximately 35 million contained in Encyclopedia 
“A” and 24 million words as contained in Encyclopedia “B” is mis- 
leading and deceptive and respondents’ encyclopedia in fact does not 
contain more subjects than “A” and “B” Encyclopedias. Encyclo- 
pedias other than respondents, do not contain a mass of outworn and 
false and misleading information. Other encyclopedia publishers, 
competitors of respondents, do not make partial revisions once a year 
or revisions every five or ten years, and their works are as up-to-date 
as respondents’ Funk & Wagnall’s New Standard Encyclopedia. Funk 
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& Wagnall’s New Standard Encyclopedia is not ahead, in information, 
of other encyclopedias and is not the most up-to-date encyclopedia 
in the world. Respondents do not maintain a huge staff of experts 
revising their encyclopedias. 

Par. 7. The aforesaid false and misleading representations unfairly 
defame and disparage competitors and their products and have had 
and now have the tendency and capacity to and do mislead and deceive 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that such statements and representations are true. 
As a result of such erroneous and mistaken belief, so induced, many 
members of the purchasing public have purchased respondents’ ency- 
clopedia in preference to the encyclopedias published by competitors. 
Therefore, trade in said commerce is and has been unfairly diverted 
to respondents from sellers of other encyclopedias who do not mis- 
represent their said encyclopedias, to the injury of said competitors 
and to the injury of the public. 

Par. 8. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice and injury of the public and 
the respondents’ competitors, and constitute unfair methods of com- 
petition and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission, on March 27, 1947, issued and there- 
_ after served its complaint in this proceeding on the respondents named 
in the caption hereof, charging them with the use of unfair methods 
of competition and unfair and deceptive acts and practices in com- 
merce in violation of the provisions of said act. After the issuance 
of said complaint and the filing of the respondents’ answer thereto, 
testimony and other evidence were introduced before a trial examiner 
of the Commission theretofore duly designated by it, and such testi- 
mony and other evidence were duly recorded and filed in the office 
of the Commission. Thereafter this proceeding regularly came on 
for final consideration by the Commission on the complaint, answer, 
- testimony and other evidence, recommended decision of the trial 
examiner and exceptions thereto filed by counsel for the respondents, 
and briefs and oral argument of counsel; and the Commission, having 
duly considered the matter and having entered its order disposing of 
the exceptions to the trial examiner’s recommended decision, and being 
now fully advised in the premises, finds that this proceeding is in the 
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interest of the public and makes this its findings as to the facts and, 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondents, Joseph L. Morse, Mac Gache, 
Gertrude Morse, and Rose Gache, individuals, are copartners trading’ 
as Unicorn Press with their principal place of business located at 80 
Willoughby Street, Brooklyn, New York. 

Par. 2. The respondents are now, and for more than 2 years last 
past have been, engaged in the sale and distribution of books, includ- 
ing, among others, a 25-volume set designated “Funk & Wagnalls New 
Standard Encyclopedia.” 

In the course and conduct of their business, respondents cause, and 
have caused, their said books, when sold, to be transported from their 
place of business in the State of New York to purchasers thereof lo- 
cated in other States of the United States and in the District of 
Columbia. Respondents maintain, and at all times mentioned herein 
have maintained, a course of trade in their said books in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of their business as aforesaid, 
respondents are now, and at all times mentioned herein have been, in 
substantial competition with other corporations, partnerships, firms, 
and individuals engaged in the sale and distribution of books, includ- 
ing books of an encyclopedic nature, in commerce among and between: 
the various States of the United States and in the District of Columbia. 

Par. 4. Respondents, in the course and conduct of their business and 
for the purpose of inducing the purchase of their product, “Funk & 
Wagnalls New Standard Encyclopedia,” have made and disseminated. 
between and among the various States of the United States and in the 
District of Columbia, among prospective purchasers, by United States 
mails, by newspaper advertisments, and by folders, circulars, and other 
advertising media, all of general circulation, false statements and 
representations concerning their said product and unfair and dis- 
paraging statements and representations concerning encyclopedias 
sold by their competitors. 


Among such false and disparaging statements and representations 
are the following: 


Many thousands more people buy our Funk & Wagnalls each year than the 
others all put together! And there’s a reason—because it is incomparably the 
finest encyclopedia for home use at the lowest price. 
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* * * covers over SIXTY THOUSAND SUBJECTS of the world’s knowledge 
down to the present day. 

Your Gift Book is Size Shown Here [with picture of a volume, the depiction 
measuring approximately 9 inches long and 2 inches thick]. 

25 VOLUMES All Exactly Like This [with depiction of volume measuring 
approximately 9 inches long and 214 inches thick]. 

* +* * Encyclopedias “A” and “B” are not only far too expensive for the 
average American citizen, but that they are not built for home use at all! 
* * * Tf, however, you want an encyclopedia that is DESIGNED FOR THH 
AMERICAN HOME LIBRARY—get the Funk & Wagnalls, and only the Funk & 
Wagnalls! 

There’s a date printed in every encyclopedia set you buy. Get a set in which 
that date means something, or else you may be buying a mass of outworn, some- 
times false and misleading information. 

Par. 5. Through the use of the statement and representations here- 
inabove set forth and others similar thereto, the respondents have 
represented directly and by implication that the annual sales of their 
encyclopedia are many thousands more than the sale of all other 
encyclopedias put together; that their encyclopedia covered over 
60,000 subjects; that the size of each volume of their encyclopedia was 
larger than it actually was; that certain encyclopedias published by 
competitors of the respondents are too expensive for the average 
American citizen and are not built for home use at all; that encyclo- 
pedias published by competitors of the respondents contain a mass of 
outworn and false and misleading information. 

Par. 6. The representation by the respondents that the annual sales 
of their encyclopedia are many thousands more than the sale of all 
other encyclopedias put together is admittedly a misstatement of fact. 
The evidence shows that the annual sales of each of two other encyclo- 
pedias have approximated those of respondents. Respondents’ repre- 
sentation that their encyclopedia covered over 60,000 subjects is also 
admitted to have been erroneous, the actual count thereof being 52,571. 
The representation by the respondents as to the size of each volume of 
their encyclopedia is also admitted by the respondents to have been 
erroneous and exaggerated. The respondents claim, and there is no 
evidence to the contrary, that these three last-mentioned representa- 
tions, which they admit were misstatements of facts, were made in- 
advertently for only a short period of time and were changed or 
discontinued upon discovery of the fact that they were in error. 

Encyclopedias “A” and “B”, which the respondents have repre- 
sented as being far too expensive for the average American citizen 
and not built for home use at all, are identified in the record as Ency- 
clopaedia Britannica and Encyclopedia Americana, respectively. 


919675—53——21 


272 FEDERAL TRADE COMMISSION DECISIONS 
‘Order . 47 F.T.C. 


The evidence shows that 90 to 95 percent of the total sales of Ency- 
clopedia Britannica and 90 percent of the total sales of Encyclopedia 
Americana are to individual purchasers, with the remainder going to 
institutions. Respondents’ representation concerning such encyclo- 
pedias are more than mere expressions of opinion; they are affirmative 
representations which are not factually correct and which disparage 
competitors’ products. 

There is evidence in the record that the great bulk of the text in 
respondents’ encyclopedia and in the encyclopedias published by com- 
petitors of the respondents is fixed matter, requiring comparatively 
few revisions. The evidence shows that revisions are currently made 
by the publishers of other encyclopedias as well as by the respondents. 
The implied representation by the respondents that encyclopedias pub- 
lished by competitors contain a mass of outworn, sometimes false and 
misleading information is an unwarranted reflection on the quality 
of competitors’ products. 

Par. 7. The use by the respondents of the above-described false, 
misleading, and disparaging statements and representations has had, 
and now has, the capacity and tendency to mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that such statements and representations are true and into 
the purchase of respondents’ encyclopedia in reliance upon such 
erroneous and mistaken belief, and to unfairly divert trade to the 
respondents from their competitors. ! 

Par. 8. While the complaint contained certain charges in addition 
to those mentioned herein, the Commission is of the opinion, and finds, 
that such charges are not sustained by the evidence. 


CONCLUSION 


The acts and practices of the respondents as herein found are all to 
the prejudice and injury of the public and of respondents’ competitors 
and constitute unfair methods of competition and unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, answer of the re- 
spondents, testimony and other evidence introduced before a trial 
examiner of the Commission theretofore duly designated by it, recom- 
mended decision of the trial examiner and exceptions thereto filed 
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by counsel for the respondents, and briefs and oral argument of 
counsel; and the Commission having made its findings as to the facts 
and its conclusion that the respondents have violated the provisions 
of the Federal Trade Commission Act: 

It is ordered, That the respondents, Joseph L. Morse, Mac Gache, 
_ Gertrude Morse, and Rose Gache, individually and trading as Unicorn 
Press, or trading under any other name, and their agents, repre- 
sentatives, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, or distribution 
of their Funk & Wagnalls New Standard Encyclopedia or other 
reference books in commerce as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

(1) Representing that the number of volumes or sets of their 
said publication sold annually, or during any other period, is greater 
than it actually is. 

(2) Representing, by exaggeration as to the number of subjects 
covered, or otherwise, that the encyclopedic coverage of their said 
publication is any greater, or more extensive, than it is in fact. 

(3) Representing, by picturizations or otherwise, that the individual 
volumes of their said publication are larger than they actually are. 

(4) Making or publishing false or disparaging representations 
concerning encyclopedias published by competitors. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 


a OPINION OF THE COMMISSION 


Ayres, Commissioner: 

The respondents are charged with false and misleading advertising 
in connection with the sale of a 25-volume set of books designated 
“Funk & Wagnalls New Standard Encyclopedia.” The trial exam- 
iner recommended an order which would require respondents to cease 
and desist from the use of most of the advertising representations 
challenged in the complaint. 

The Commission has agreed with the recommendation of the trial 
examiner with respect to certain of the advertising representations 
involving exaggerations concerning their own products and disparage- 
ment of competitive products, and has entered its order in the form 
which it considers appropriate to prohibit’ representations of that 
nature. The Commission disagreed with certain of the recommenda- 
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tions of the trial examiner because the representations involved were 
not shown by the evidence to be false and misleading, or were not 
challenged in the complaint, or because they were in the nature of 
“puffing” rather than misrepresentations of fact. These several 
points are fully covered in the Commission’s rulings on the excep- 
tions to the trial examiner’s recommended decisions and in its findings 
as to the facts. One of the points on which the Commission disagreed 
with the recommendation of the trial examiner, however, is of wide- 
spread general interest, and it is believed that some further explana- 
tion of the reasons for the Commission’s decision may be helpful. 

The trial examiner recommended that respondents be required to 
cease and desist from the use of the words “free,” “outright gift,” 
“without any obligation,” or similar terms in connection with mer- 
chandise which is not, in fact, a gift or gratuity. The Commission 
disagreed with this recommendation because it is of the opinion that 
in the circumstances of this case the merchandise so advertised is not 
misrepresented. 

The complaint charges that the respondents have fasely represented 
that Volume 1 of their encyclopedia is given away free and without 
cost to the recipient or profit to the respondents. This charge is based 
on advertising representations of which the following are typical: 

Amazing new offer. Get this world-famous 512 page encyclopedia volume for 
only a 7¢ anda 38¢stamp. No other charges to pay. 

Your gift book. It is amazing, isn’t it. This encyclopedia volume is an out- 
right gift to you, because all you pay is the actual cost of mailing it to you. 
Compare your free Volume 1. Then read the volume which is our gift to you. 
Sent to you for only the cost of mailing the book to you, and, of course, this 
volume belongs to you whether or not you wish to own the rest of, the set. 
Respondents’ advertising usually contains an order form of which 
the following is typical: 

Please send me my gift Volume 1 of the 1943 Funk & Wagnalls New Standard 
Encyclopedia in the edition checked below. I enclose a 7¢ and 3¢ stamp (or 10¢ 
in coin) to cover mailing cost of my gift book. Please also reserve the balance 
of the set in my name. After I examine my gift Volume 1. I can cancel this 
reservation. Otherwise you may send me the rest of the set at the rate of a 
volume a week and I will pay the postman e. o. d. the almost incredibly low 


price of only 89¢ per volume for the regular edition (or $1.39 for the DeLuxe 
Hdition), plus small mailing cost and no more. VOLUME 1 IS mine to keep 


in any case. 

Respondents admit, in effect, that the foregoing advertising repre- 
sentations and others of a Sentiae nature were used, but contend that 
they accurately and fully disclose the conditions mG circumstances 
under which the offer is made and that those conditions have been 
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fully adhered to. They contend that volume 1 of the encyclopedia 
is in fact a gift. The record discloses that the conditions stated in 
the advertising are followed by the respondents, and fairly represent 
their method of distributing the first volume of their publication. 

It is apparent from the foregoing that a prospective customer desir- 
ing to receive volume I sends in an order for the entire set of books 
at respondents’ regular price and includes with the order the equiva- 
lent of 10 cents. After the prospective customer examines volume 1, 
he may cancel the order for the remainder of the set and keep volume 
I without further cost or obligation of any sort. If, however, after 
receiving and examining volume 1, the prospective customer fails to 
cancel the order for the remainder of the set, he thereby becomes obli- 
gated to purchase the remaining 24 volumes and to pay for them at 
the price agreed upon in his original order. 

On January 30, 1948, the Commission issued the following adminis- 
trative interpretation in regard to the use of the word “free” to 
deseribe merchandise: 

The use of the word “free,” or words of similar import, in advertising to 

designate or describe merchandise sold or distributed in interstate commerce, 
that is not in truth and in fact a gift or gratuity or is not given to he recipient 
thereof without requiring the purchase cf other merchandise or requiring the 
performance of some service inuring directly or indirectly to the benefit of the 
advertiser, seller or distributor, is considered by the Commission to be a violation 
of the Federal Trade Commission Act. 
This interpretation was based upon the experience which the Com- 
mission has had in dealing with the problem as it affects the public 
interest. It does not have the force of law, and was intended only 
to serve as a general guide for the business community and to outline 
the circumstances under which the use of the word “free” and words 
of similar import are likely to be misleading. It must be applied 
realistically, and hypertechnical applications designed to condemn 
the use of the word “free” in advertising under all conditions must 
be avoided. 

In the circumstances of this case, volume 1 of the encyclopedia 
is, in fact, given without requiring the purchase of other merchandise. 
It is true that in ordering the first volume the prospective customer 
must also order a full set at the regular price, and this may be con- 
trued as an act inuring to the benefit of the respondents. But the 
order for the full set is subject to bona fide cancellation by the recipient 
of volume I without in any way obligating him to return that volume 
or otherwise to reimburse respondents. The recipient’s action of 
cancelling the order for the balance of the set after receiving the free 
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book can scarcely be construed as a service inuring to the benefit of 
the respondents, and such action effectively neutralizes any benefit 
which may have inured to the respondents from the original order. 
The payment of ten cents is represented as being sufficient to cover 
only the mailing costs and there is no evidence to the contrary. On 
the basis of this record, it appears that respondents derive no profit 
or benefit from this ten cents and that it goes entirely to the process 
of delivering the book to the prospective customer. Thus it appears 
that those who cancel their orders for the full set actually receive 
volume 1 by paying only the delivery costs, without being required to 
purchase other merchandise and without performing a service which 
inures to the benefit of the respondents. 

The Commission is of the opinion, therefore, that all of the terms 
and conditions of its administrative interpretation have been complied 
with by the respondents here, and that volume 1 is, in fact, a free book 
and is given without cost or other obligation to prospective customers 
who cancel their orders for the balance of the set after receiving the 
first volume. Accordingly, the Commission has not entered any 
order against respondents on this charge of the complaint. 


BENTLEY STORES CORP. ET AL. 200 


Sylabus 


In THE Marrer oF 


BENTLEY STORES CORPORATION ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 5689. Complaint, Aug. 12, 1949—Decision, Oct. 16, 1950 


Where a corporation and its officers, engaged, among other things, in the opera- 
tion through said corporation, and as an integrated enterprise as respects 
purchase, shipment and resale of the clothing and shoes thus dealt in, of 
retail stores in New York City, Kansas City, St. Louis, Columbus, Mil- 
waukee, and Louisville, through which a substantial part of the sales was 
made on credit for deferred payments— 

In seeking to obtain information in order to locate delinquent debtors and facili. 
tate collection of delinquent accounts through use of certain reply post 
ecards, which called for the name and address of the customer and those of 
his employer and bank, and certain other matter— 

(a) Falsely represented through the use of the name “Rapid X Forwarding 
System” on certain of said cards, and such statements as “FINAL NOTICH. 
We have a prepaid package addressed to the party whose name appears on 
the attached card. On account of a difference in address and lack of identi- 
fication we cannot make delivery”, and “Same will be forwarded with No 
Charges to proper party if you will fill in and return the attached postal 
ecard”, ‘Distribution Division, Unclaimed Package Dept.” etc., that the per- 
sons to whom such cards were sent were owners of packages sent by others, 
which were in the hands of the senders of said cards in the usual course of 
business, with transportation charges prepaid by the consignors, and ready 
for delivery upon receipt of the reply cards filled out with the requested 
and needed information ; and 

(6) Falsely represented directly or by implication, to the recipients of said card, 
through the use of said name “Rapid X Forwarding System,” that the send- 
ers were in the business of transporting and delivering packages and main- 
taining an unclaimed package department ; 

(c) Falsely represented through similar cards which bore the name “Novelty 
Distributors Company,” together with an address, that they were engaged 
in the sale of novelty merchandise, including pens, that they desired to 
advertise said pens by furnishing one “absolutely free” to the addressee, and 
needed the information called for by the card in order so to do; 

(d) Falsely represented through other cards which named a debtor customer, 
and contained the words “Recording Service’, followed by an address, and 
such statements as “The above party has made application. Such verifica- 
tion you give us will be held in strictest confidence .. .” and called for 
the name and address of the person concerned, along with other information, 
that the subject of the card had applied for employment and that they 
maintained an employment bureau ; 

The facts being they were not engaged in any such businesses or activities as 
thus represented; in reply to those answering the post cards first above 
described, they sent to the addressee as his “unclaimed package’, a pen; 
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and the use of said cards, with their false and misleading representation, 
constituted merely a scheme and attempt to obtain information by subter- 
fuge, the principal purpose of which was to locate a delinquent debtor and 
facilitate the collection of the delinquency ; 

With effect of misleading and deceiving persons to whom said cards were sent 
into the erroneous belief that such representations and designations were 
true, and, by reason thereof, into transmitting information which they 
would otherwise not supply; and with tendency and capacity so to mislead 
and deceive: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


As respects the voluntary cessation by respondents of the practices above de- 
scribed, in 1942, it appeared that such cessation was neither permanent 
nor complete, or in good faith, as evidenced by respondents’ resumption 
of the same course of conduct in 1948 in different form or by different means, 
but with the same effect and purpose; and the public interest required that 
such continuing, though interrupted, course of conduct be stopped. 


In said proceeding in which it appeared that while respondent W, who as office 
manager and bookkeeper for respondent corporation, registered under New 
York law, in her name as fictitious names, the names hereinbefore set out, 
and permitted their use, even though, insofar as the evidence disclosed, 
she had nothing to do with the use of the cards concerned, cease and desist 
order entered in the case also required that she desist from using or per- 
mitting the use of the said names. 


Before Ur. Frank Hier, trial examiner. 
Mr. J. W. Brookfield, Jr. for the Commission. 
Mr. George Popkin, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Bentley Stores Corp., 
a corporation, and William S. Schneer, Harry H. Fisher, William S. 
Feldman, and Gus G. Fisher, individually and as officers of Bentley 
Stores Corp., and Franklin Jewelry Co., Inc., a corporation, and Gus 
G. Fisher, George Kantor and William S. Schneer, individually and 
as officers of Franklin Jewelry Co., Inc., and Florence Weinberg, indi- 
vidually and as an employee of Bentley Stores Corp., and trading 
as Rapid X Forwarding System, Novelty Distributors and Recording 
Service, hereinafter referred to as respondents, have violated the 
provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
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hereby issues its complaint, stating its charges in that respect a 
follows: . 

ParacrarH 1. Respondent, Bentley Stores Corp., is a corporation 
organized and doing business under and by virtue of the laws of the 
State of Illinois with its office and principal place of business located 
at 21 Kast Fortieth Street, New York, N. Y. Respondents William S. 
Schneer, Harry H. Fisher, William S. Feldman, and Gus G. Fisher 
are officers of Bentley Stores Corp. with their office and principal 
place of business located at 21 East Fortieth Street, New York, N. Y. 

Respondent, Franklin Jewelry Co., Inc., is a corporation organized 
and doing business under and by virtue of the laws of the State of 
Virginia with its office and principal place of business located at 21 
Kast Fortieth Street, New York, N. Y. 

Respondents, Gus G. Fisher, George Kantor, and William S. 
Schneer, are officers of Franklin Jewelry Co., Inc., with their office 
and principal place of business located at 21 East Fortieth Street, New 
York, N. Y. 

Respondent, Florence Weinberg, is an employee of the Bentley 
Stores Corp. with her office and place of business located at 21 East 
Fortieth Street, New York, N. Y. 

Par. 2. Respondent, Bentley Stores Corp., is engaged in the opera- 
tion of clothing stores located in the city of New York and other 
stores located in other cities in the various States of the United States. 
In the course of its business Bentley Stores Corp. causes its goods 
and merchandise to be moved in commerce between and among the 
various States of the United States. Respondents, William S. Schneer, 
Harry H. Fisher, William S. Feldman, and Gus G. Fisher, as officers 
of said corporate respondent, formulate and direct its sales, advertis- 
ing, credit and collection policies and respondent, Florence Weinberg, 
office manager of said corporate respondent, Bentley Stores Corp., is 
actively engaged in the collection of accounts for said corporation. 

Franklin Jewelry Co., Inc., is a corporation which owns and operates 
credit jewelry stores in several cities and States of the United States. 
In the course of its business Franklin Jewelry Co., Inc., causes its 
goods and merchandise to be moved in commerce between and among 
the various States of the United States. Respondents, Gus G. Fisher, 
George Kantor, and William S. Schneer are officers of said Franklin 
Jewelry Co., Inc., and formulate and direct the operations and business 
policies of said corporate respondent. All of said respondents have 
cooperated and acted together in the performance of the acts and 
practices hereinafter alleged and more specifically set out. 
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Par. 3. In the course and conduct of their business, Bentley Stores 
Corp. and Franklin Jewelry Co., Inc., sell their merchandise for cash 
and also on a credit basis. When sales are made on credit they each 
secure information from the purchaser as to the purchaser’s place of 
employment, resident address, and names and addresses of references. 
In the course and conduct of their businesses as aforesaid, respondents 
frequently desire to obtain information as to the current addresses 
and employments of persons to whom respondents have sold merchan- 
dise on credit and who are delinquent in their payments. In order 
to obtain such information they use the following methods. Respond- 
ent, Florence Weinberg, has caused to be registered as her trade names 
Rapid X Forwarding System, Novelty Distributors Co. and Recording 
Service and all of the respondents have caused to be mailed to the 
debtor or his reference post cards exemplified by exhibits A and B. 
The use of said letters and cards involves their transmission by United 
States mails from the places of mailing to places in other States of 
the United States and in the District of Columbia. Respondent, 
Bentley Stores Corp. and its officers and Florence Weinberg, have also 
used the card exemplified by exhibit C attached hereto in the same 
manner and for the same purposes as the exhibits A and B were used. 
When the return part of the cards (exhibits A, B, and C) are received 
by Florence Weinberg at the place of business of Bentley Stores Corp. 
in New York, they are sent to the various stores from which the pur- 
chases were made, many located in States other than the State of 
New York. 

Par. 4. Through the use of the statements appearing on exhibit A, 
respondents have represented, directly and by implication, to the 
addressee thereof, that they have a “prepaid package” for the ad- 
dressee and that the information is desired in order to send the 
package to the addressee. In truth and in fact, none of the respon- 
dents has or has had a “prepaid package” or any other kind of package 
for the addressee. 

Through the use of the name Novelty Distributors Co. and the post 
card exemplified by exhibit B, respondents have represented that they 
are engaged in the sale of novelty merchandise including pens and 
that they desire to advertise said pens by furnishing one to the ad- 
dressee of the card and need the information called for by the card 
in order to send the pen to the addressee. In truth and in fact, re- 
spondents are not engaged and have not been engaged in the distribu- 
tion of novelties nor in the sale of pens in the manner set out and 
described on said card. 
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Through the use of the name, Recording Service, and the card ex- 
emplified by exhibit C, respondents have represented directly and by 
implification to the addressee thereof that the person who is the sub- 
ject of the card has applied for employment or that respondents 
maintain an employment bureau. In truth and in fact, respondents 
have never maintained any employment bureau nor has the person 
about whom information is requested applied to respondents for a 
position. 

All of said cards are used by respondents solely for the purpose of 
obtaining information to be used by respondents in collecting their 
accounts and the whole scheme is merely an attempt to obtain infor- 
mation by subterfuge. 

Par. 5. The use of the false and misleading statements, representa- 
tions and designations as set forth above and in the attached exhibits 
A, B, and C, has and has had the tendency and capacity to and has 
misled and deceived many persons to whom the said letters and cards 
were.sent into the erroneous and mistaken belief that the statements 
and representations contained therein were true and by reason thereof 
to give and furnish respondents information which they would not 
have otherwise supplied. 

Par. 6. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce in violation of 
the Federal Trade Commission Act. 


EXHIBIT A 
Return Postcard Bearing the Following Legend 


FINAL NOTICE 


We have a prepaid package addressed to the party whose name appears on 
the attached card. On account of a difference in address and lack of identifi- 
‘cation we cannot make delivery. E 

Same will be forwarded with No Charges to proper party if you will fill in 
and return the attached postal card. 


RAPID X FORWARDING 
SYSTEM 
Distribution Division 
Unclaimed Package Dept. 
589 Highth Avenue 
New York, N. Y. 


No postage necessary on the attached 
reply card. Please answer promptly. 
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(Reverse of Card) 


Bring or mail this Read Message Inside 
Card to us promptly FINAL NOTICE 


RAPID X FORWARDING SYSTEM 
589 Highth Avenue 
New York, N. Y. 


Package Reference Date }..5_ ==! 3-5 ee ee 
Unclaimed Package 
No. Department 


NAME AND ADDRESS SHOWN ON PACKAGE 


ImporTANT: This prepaid package will be delivered ONLY to OWNER named 
above as identified below. 


FILL IN ALL SPACES BELOW 
Name 
Residence 
City 
Employer 
Address 
Bank 
Address 
_No postage or addressing necessary 
(Return address—Rapid X Forwarding System, 589 8th Avenue, NYC). 


EXHIBIT B 


Return Postcard Bearing the Following Legend 
“IT PAYS TO ADVERTISE” 


NOVELTY 
DISTRIBUTORS CoO. 


S. HB. Cor. 6th & Olive Sts. 
St. Louis, Mo. 


We are distributing a limited number of PENS absolutely FREE OF CHARGE 
providing you are now employed, and will show the PEN when you receive 
it, to your fellow employees and friends. 


This offer. applies only to the person whom this card is addressed, and is 
NOT TRANSFERABLE. 


No personal requests granted. All pens sent by MAIL ONLY. 


NO OBLIGATION 


Nothing to BUY—Nothing to SELL. Fill out attached card and drop in 
nearest mail box. 


NO POSTAGE NECESSARY. 
(Return address—Novelty Distributors Co., 6th & Olive Sts., St. Louis, Mo.) 
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Dear 

We will send you one of our PENS ABSOLUTELY FREB, providing you are 
now employed, and will show it to your fellow employees and friends. AS evi- 
dence of your good faith, and responsibility please fill out this card completely 
and drop it in the mail box. 

Write Plainly 

Name 
Address 
City State 
Employed by 
Address 
Telephone 
Pen thickness (Indicate preference). 
STUB MEDIUM FINE 

So far as possible we will comply with your preference, but we cannot guarantee 
to do so. 

As soon as this card is received completely filled out, your pen will be sent 
to you by MAIL ABSOLUTELY FREE OF CHARGE. 

Very truly yours, 
NOVELTY DISTRIBUTORS Co. 

Patron No. THIS CARD IS NOT TRANSFERABLE 


EXHIBIT C 


Return Postcard Bearing the Following Legend 


Dir epee Sire te ee ore see Fee : 

The ABOVE party has made application. 

Such verification you give us will be held in strictest confidence without any 
obligation on your part. 

The attached self addressed post card is prepared for your convenience to 
facilitate a prompt reply. 

Many thanks for your courtesy and immediate reply. 

RECORDING SERVICB 
21 Hast 40th Street, New York 16, N. Y. 


PLEASE FILL IN VERIFICATION CONCERNING: 
Name: 
Address: 
Name of Employer: 
Type of Work: . Dept. 
Previous Employer : 
Recommendation as to Reliability : 
Folio Number : 
DETACH BEFORE MAILING 


(Return address—Recording Service, 21 H, 40th Street, New York, N. Y.) 
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Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance,” dated October 16, 1950, 
the initial decision in the instant matter of Trial Examiner Frank 
Hier, as set out as follows, became on that date the decision of the 
Commission. , 

INITIAL DECISION 


By Franx Hirer, Trial Examiner 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 12, 1949, issued and sub- 
sequently served its complaint in this proceeding on Bentley Stores 
Corp., a corporation: William S. Schneer, Harry H. Fisher, William 
S. Feldman and Gus G. Fisher, individually and officers of Bentley 
Stores Corp.; Franklin Jewelry Co., Inc., a corporation; Gus G. 
Fisher, George Kantor and William S. Schneer, individually and 
officers of Franklin Jewelry Co., Inc.; and Florence Weinberg, indi- 
vidually and as an employee of Bentley Stores Corp., and trading 
as Rapid X Forwarding System, Novelty Distributors and Recording 
Service, charging them with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
After the issuance of said complaint, no answers having been filed 
by respondents, two hearings were held, at the first of which counsel 
for all respondents appeared and dictated answers for all respondents 
on the transcript of the hearing. Testimony and other evidence in 
support of and in opposition to the allegations of said complaint 
were. introduced before the above-named trial examiner, theretofore 
duly designated by the Commission, arfd said testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final consideration 
by said trial examiner on the complaint, answer thereto, testimony 
and other evidence and said trial examiner, having duly considered 
the record herein, finds that this proceeding is in the interest of the 
public and makes the following findings as to the facts, conclusion 
drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent Bentley Stores Corp. is a corporation 
organized and doing business under and by virtue of the laws of the 
State of Illinois with its office and principal place of business located 
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at 21 East Fortieth Street, New York, N. Y. Respondent William S. 
Schneer is president, respondents Harry H. Fisher and William S. 
Feldman are vice presidents, and respondent Gus G. Fisher is secre- 
tary-treasurer, respectively, of respondent Bentley Stores Corp. 

Respondent Franklin Jewelry Corp., Inc., is a corporation organ- 
ized and doing business under and by virtue of the laws of the State 
of Virginia with its office and principal place of business located at 
21 East Fortieth Street, New York, N. Y.. Respondent Gus G. Fisher 
is president, respondents George Kantor and Harry H. Fisher are 
vice presidents, and respondent William S. Schneer is secretary and 
treasurer, respectively, of respondent Frankling Jewelry Co., Ine. 

Respondent Florence Weinberg is office manager and bookkeeper 
for respondent Bentley Stores Corp. 

Par. 2. Respondent Bentley Stores Corp. is engaged in the opera- 
tion of retail stores located in New York City, N. Y.; Kansas City 
and St. Louis, Mo. ; Columbus, Ohio; Milwaukee, Wis. ; and Louisville, 
Ky., selling men’s and women’s clothing and shoes. 

Respondent Franklin Jewelry Co., Inc., is engaged in the resale at 
retail of jewelry through stores located in Atlanta, Ga., and Norfolk, 
Va. Control, direction and management of both are exercised by the. 
officers named in paragraph 1 from the headquarters of the corpora- 
tions at 21 East Fortieth Street, New York City, but separate offices 
and separate records are maintained for each corporation. All pur- 
chases are made from, all sales policies determined at, all orders issued 
from these headquarters. There is a constant movement across State 
lines of merchandise purchased from these headquarters and shipped 
by vendors directly to the various stores operated by respondents. 
There is also a consistent reshipment from store to store of some of 
such merchandise on orders from respondents’ New York headquarters. 
Respondents maintain a constant course of trade in such goods and 
property in commerce between and among the various States of the 
United States. The course and conduct of their business involves 
communication and intercourse of a commercial and business nature 
between respondents and their suppliers and their stores. Respond- 
ents’ operations in the purchase, shipment, and resale of clothing and 
shoes is thus completely integrated in respondent Bentley Stores 
Corp. and their operations in the purchase, shipment and resale of 
‘jewelry is thus completely integrated in respondent Franklin Jewelry 
Co., Inc. The stock of both of these respondent corporations is not 
AAO owned but is closely held by the officers and directors of each 
and their families. 
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Respondents William S. Schneer, Harry H. Fisher, William S. 
Feldman, and Gus G. Fisher and their relations own two-thirds of the 
stock of respondent Bentley Stores Corp. and, with the exception of 
William S. Feldman, 75 percent of the stock of Franklin Jewelry 
Co., Inc. 

Par. 3. A substantial part of the sales made by the stores of respoad- 
ents Bentley Stores Corp. and Franklin Jewelry Co., Inc., is made on 
credit for deferred payments. 'The purchaser must supply not only 
his name and address but also the place of employment, kind of em- 
ployment, and the names and addresses of references. In the course 
and conduct of their businesses as described, respondents frequently 
desire to obtain information as to the current addresses and employ- 
ment of customers who have bought on credit or are delinquent in 
their deferred payments. For this purpose respondents have used 
reply post cards substantially as follows: 


Return Postcard Bearing the Following Legend 
FINAL NOTICE 


We have a prepaid package addressed to the party whose name appears on the 
attached card. On account of a difference in address and lack of identification 
we cannot make delivery. | 

Same will be forwarded with No Charges to proper party if you will fill in and 
return the attached postal card. 


RAPID X FORWARDING 
SYSTEM 


Distribution Division 
Unclaimed Package Dept. 
589 Eighth Avenue 


New York, N. Y. 


No postage necessary on the attached 
reply card. Please answer promptly. 


Te Se ee 


(Reverse of Card) 
Read Message Inside 


Bring or mail this 
Card to us promptly FINAL NOTICE 
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RAPID X FORWARDING SYSTEM 
589 Eighth Avenue 
New York, N. Y. 


Package Reference Deiter Se eI 
Unclaimed Package 
No. Department 


NAME AND ADDRESS SHOWN ON PACKAGE 


“IMPORTANT: This prepaid package will be delivered ONLY to OWNER 
named above as identified below. 


FILL IN ALL SPACES BELOW 
Name 


Residence 
City 


Employer 
Address 
Bank 
Address 


No. postage or addressing necessary 
(Return address—Rapid X Forwarding System, 589 8th Avenue, NYC) 
Return Postcard Bearing the Following Legend 
“IT PAYS TO ADVERTISE” 


NOVELTY 
DISTRIBUTORS CoO. 
S. B. Cor. 6th & Olive Sts. 
St. Louis, Mo. 


We are distributing a limited number of PENS absolutely FREE OF CHARGH 
providing you are now employed, and will show the PEN when you receive it, to 


your fellow employees and friends. 
This offer applies only to the person whom this card is addressed, and is NOT 


TRANSFERABLE. 
No personal requests granted. All pens sent by MAIL ONLY. 


NO OBLIGATION. 


Nothing to BUY... Nothing to SELL. Fill out attached card and drop in 
nearest mail box. 
NO POSTAGE NECESSARY 


(Return address—Novelty Distributors Co., 6th & Olive Sts., St. Louis, Mo.) 


919675—53 22 
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(Reverse of Card) 


Dear 
We will send you one of our PENS ABSOLUTELY FREB, providing you are 


now employed, and will show it to your fellow employees and friends. As eVi- 
dence of your good faith, and responsibility please fill out this card completely 
and drop it in the mail box. 

Write Plainly 
Name 
Address 
City State 


Hmployed by 

Address 

Telephone 

Pen thickness (Indicate preference). 


STUB MEDIUM FINE 


So far as possible we will comply with your preference, but we cannot guar- 
antee to do so. ; ; 
As soon as this card is received completely filled out, your pen will be sent to 
you by MAIL ABSOLUTELY FREE OF CHARGE. 
Very truly yours, 
NOVELTY DISTRIBUTORS CO. 


Patron No. THIS CARD IS NOT TRANSFERABLE 
Return Postcard Bearing the Following Legend 


The ABOVE party has made application. 

Such verification you give us will be held in strictest confidence without any 
obligation on your part. 

The attached self addressed post card is prepared for your convenience to 
facilitate a prompt reply..- 

Many thanks for your courtesy and immediate reply. 

RECORDING SERVICE 
21 East 40th Street, New York 16, N. Y. 


PLEASE FILL IN VERIFICATION CONCERNING: 
Name: 


Address: 

Name of Employer: 

Type of Work: Dept. 
Previous Employer: 

Recommendation as to Reliability : 

Folio Number: 
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DETACH BEFORE MAILING 
(Return address—Recording Service, 21 B. 40th Street, New York, N. Y.) 


Five thousand each of the reply postal cards under the names 
Rapid X Forwarding System and Novelty Distributors Co. were 
purchased in 1942 by respondent Bentley Stores Corp. and, according 
to respondents, were used for about 6 months, their use then being 
voluntarily discontinued. 

One thousand of the third card, captioned Recording Service, was 
purchased and used in 1948 by respondent Bentley Stores Corp., its 
use being discontinued after an interview visit to respondents’ New 
York City offices by an investigator for the Federal Trade Commission. 

There is no positive or substantial evidence that any of these cards 
were used by or for the benefit of respondent Franklin Jewelry Co., 
Inc., or its officers, as such. 

There is no evidence that respondent Florence Weinberg has any- 
thing to do with the use of these cards. However, the names Rapid X 
Forwarding System, Novelty Distributors Co., and Recording Serv- 
ice were registered by her in her name under New York law requiring 
the registration of fictitious or trade names. 

Par. 4. Respondents Bentley Stores Corp. and its officers caused 
these cards to be addressed to the debtors, or to the references which 
the debtor gave at the time he applied for credit, and transmitted by 
United States mails from respondents’ headquarters in New York 
City, or from the stores of Bentley Stores Corp., to the addressees 
located in various States of the United States. The return postal card 
was, in turn, mailed by the addressees to Rapid X Forwarding System, 
Novelty Distributors Co., or Recording Service at addresses of Bentley 
Stores Corp. or its stores. 

Par. 5. By means of the postal card sent out under the name of 
Rapid X Forwarding System, respondents Bentley Stores Corpora- 
tion, its officers and employees, have falsely represented, directly and 
by implication, to the persons to whom they were sent, that such 
persons are owners of packages sent by persons other than the above- 
named respondents, that such packages are in the hands of the 
above-named respondents in the usual course of business, that the 
shipments involved transportation charges which have been prepaid 
by the consignors, and that delivery could not be made to the ad- 
dressees of said cards by reason of differences in address and lack of 
identification, and that upon the receipt of the reply cards, properly 
filled out with the information requested, the packages would be 
forwarded. 
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Par. 6. Through the use of the name “Rapid X Forwarding Sys- 
tem,” respondents Bentley Stores Corp., its officers and employees, 
have represented, directly and by implication, to the recipients of 
said cards that they are in the business of transporting and delivering 
packages, and maintain an unclaimed package department. 

Par. 7. Said representations are false, deceptive and misleading. 
In truth and in fact, respondents sending out this card were not and 
are not engaged in the transportation and delivery of packages or 
merchandise, the persons to whom the card was sent were not consign- 
ees of packages in the hands of respondents in the usual course of 
their business nor did respondents have on hand for delivery any pack- 
age consigned to them for delivery, nor did respondents maintain at. 
any time an unclaimed package department. Respondents did, on 
receipt of the reply card, send a pen to the addressee as his “unclaimed 
package,” but delivery thereof could have been made without receipt of 
the reply card or the information placed thereon. The entire scheme 
was merely an attempt to obtain information by subterfuge, the prin- 
cipal purpose of which was to locate a delinquent debtor and facilitate 
the collection of the delinquency. 

Par. 8. By means of the card bearing the name Novelty Distributors 
Co., respondents Bentley Stores Corp., its officers and employees, 
falsely represented, directly and by implication, that they were en- 
gaged in the sale of novelty merchandise, including pens, that they de- 
sired to advertise said pens by furnishing one “Absolutely Free” to 
the addressee of the card and needed the information called for by the 
card in order to send the pen to addressee. 

Par. 9. These representations were false, deceptive, and misleading. 
Respondents who sent out this card were not and are not engaged in the 
sale of novelties or pens nor in the promotion or advertising of the 
same by “free” gifts, nor was the information at all necessary for 
respondents to forward the pens. This practice was also an attempt 
to obtain information by subterfuge, the principal purpose of which 
was to locate a delinquent debtor and facilitate the collection of the 
delinquency. 

Par. 10. By means of the card entitled Recording Service, respond- 
ents Bentley Stores Corp., its officers and, employees, have represented 
by implication to the addressee thereof that the person who is the 
subject of the card had applied for employment and that such re- 
spondents maintain an employment bureau. 

Par. 11. Such representation is false and misleading. Respondents 
who sent out these cards do not and have not maintained an employ- 
ment bureau. The person whose name appeared on the card was a 
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customer and debtor of such respondents and was not an applicant for 
employment. The use of this card was an attempt to secure informa- 
tion by subterfuge, one of the principal purposes of which was to 
facilitate collection of delinquent accounts. 

Par. 12. The use, as hereinabove set forth, of the foregoing false, 
deceptive, and misleading statements, representations and designations 
has had the tendency and capacity to and has misled and deceived per- 
sons to whom the said cards were sent into the erroneous and mistaken 
belief that said statements, representations and designations were true 
and correct, and by reason thereof to give and transmit information 
which they would otherwise not supply. 


CONCLUSION 


The aforesaid acts and practices of respondents Bentley Stores 
Corp., its named officers and employees, as herein found, are all to 
the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 

Respondents’ voluntary cessation of the practices, hereinabove 
described, in 1942 was neither permanent nor complete and was not 
in good faith, as evidenced by their resumption of the same course 
of conduct in 1948 in different form or by different means, the effect 
and purpose thereof, however, being the same, as set forth more 
fully in ruling on respondents’ motion to dismiss, filed herewith. 
The public interest requires that this continuing though interrupted 
course of conduct be stopped. 


ORDER 


It is ordered, That respondents Bentley Stores Corp., a corpora- 
tion, its officers, employees and representatives, and William S. 
Schneer, Harry H. Fisher, William S. Feldman, and Gus T. Fisher, 
individually, and their respective agents and employees, directly or 
through any corporate or other device, in connection with the use in 
commerce, as “commerce” is defined in Federal Trade Commission 
Act, of double reply postal cards, or any other printed or written 
material of a substantially similar nature, do forthwith cease and 
desist from: 

1. Using the name “Rapid X Forwarding System,” or any other 
word or words of similar import, to designate, describe or refer to 
respondents’ business; or otherwise representing, directly or by im- 
plication, that respondents are connected with or in the business of 


? 
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transporting or delivering goods to the proper recipients thereof, or 
that they maintain an unclaimed package department. 

2. Representing, directly or by implication, that persons concerning 
whom information is sought through respondents’ post cards or other 
material are, or may be, consignees of goods or packages, prepaid 
or otherwise, in the hands of respondents, or that the information 
sought through such means is for the purpose of enabling respondents 
to make delivery of goods or packages to such persons. 

3. Using the name “Novelty Distributors Company,” or any other 
name of similar import, to designate, describe or refer to respondents’ 
business, or otherwise representing, directly or by implication, that 
respondents are engaged in the business of selling, advertising, or 
promoting pens. 

4. Using post cards or other material which represents, directly or 
by implication, that such cards or other material are for the purpose 
of introducing pens or any other merchandise to the public. 

5. Using the name “Recording Service,” or any other name. of 
similar import, to designate, describe or refer to respondents’ busi- 
ness, or otherwise representing, directly or by implication, that re- 
spondents are engaged in operating an employment service or bureau, 
or that specified or named customers or delinquent debtors of re- 
spondents have made application to respondents unless it is clearly 
stated what application has been made for and unless such application 
has, in fact, been made and has not been acted upon. 

6. Using post cards or other material which represents, directly or 
by implication, that respondents’ business is other than that of the 
retailing of clothing and shoes. 

It is further ordered, That respondent Florence Weinberg, directly 
or through any corporate or other device, in connection with the use 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, of double reply post cards, or any other printed material 
of a substantially similar nature, do forthwith cease and desist from 
using or permitting the use of the names Rapid X Forwarding System, 
Novelty Distributors Co., and Recording Service, registered in her 
name as fictitious names under New York law, in the course and con- 
duct of business by Bentley Stores Corp., its officers, directors, 
employees, or representatives. 

Lt is further ordered, That the complaint herein be, and the same 
hereby is, dismissed without prejudice as to respondent Franklin 
Jewelry Co., Inc., and as to respondent George Kantor, individually 
and as vice president thereof. 
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ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the corporate respondent Bentley Stores Corp. 
and the individual respondents William 8S. Schneer, Harry H. Fisher, 
William S. Feldman, Gus G. Fisher, and Florence Weinberg shall, 
within 60 days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner and 
form in which they have lied with the order to cease and desist 


[as required by said declaratory decision and order of October 16, 
1950]. 
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In tHe MATTER OF 


WAYNE HATCHERY ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 5715. Complaint, Dec. 2, 1949—Decision, Oct. 16, 1950 


Where a corporation and its president who formulated, directed and controlled 
its practices and policies, engaged in the operation of a hatchery and in the 
interstate sale and distribution of baby chicks and chickens, including so- 
called “started pullets” i. e., pullets four weeks old or older; in advertising 
through folders, price lists, circulars, pamphlets and other advertising 
media— 

(a) Represented that customers placing orders with them for baby chicks would 
receive “free”, without cost, a 24-piece Stainless Steel TABLEWARE SET 
Xx x XTRA BIAS 3 Xs SR $9195) VeAIC Ue 

The facts being that the customer was required to purchase baby chicks in the 
amount of $25 or more to become eligible to receive said set; it had no such 
value, and the alleged price or value thereof was included in and covered 
by the amount paid by the customer for the chicks ordered; and in many 
instances they failed to make delivery of the so-called ‘free’ tableware to 
purchasers who had ordered and paid for baby chicks in said amount or 
more; 

(b) Represented, generally without reservation, that they would replace free of 
charge any chicks that were dead or in bad condition upon arrival, and any 
chicks lost within thirty days after delivery to the purchaser; 

The facts being they failed and refused, in numerous instances, to replace chicks 
lost during shipment or those which died within thirty days after delivery ; 
and failed to make refunds of purchase money in cases where they did not 
replace lost chicks, or otherwise to adjust claims made against them; 

(c) Made said 30-day replacement guarantee without qualification in various 
conspicuous pieces of advertising material, and in other and less conspicuous 
advertising undertook to limit said guarantee to the replacement of one-half 
of the chicks dying within 30 days, or to replacement of the loss at one-half 
the price, and to except from their replacement guarantee losses “‘caused_ by 
neglect, lack of care or accidents which are not the fault of the chicks’, and 
also to except therefrom “cockerels or bargain chicks” ; 

{d) Represented that the prices quoted by them were wholesale and represented 
a-saving to purchasers of 20 to 30 percent from regular retail prices; that 
they would pay all shipping charges where payment in full was made by the 
customer 10 days before shipment; and that when a customer sent his check 
in payment for chicks to be delivered at a later date, they would protect him 
against “price raise or decline”; 

The facts being that they were not wholesalers, but sold only at retail and their 
prices were not lower than those charged by other hatcheries; they made it 
a. practice to charge and collect from customers C. O. D. and shipping charges 
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“~ on prepaid orders, and also to bill customers for increases in price occurring 
_ subsequent to placing of the order; 

(e) Falsely represented that they would ship only chicks of the sex, breed, grade, 
and number ordered, and would include extra chicks in orders shipped by 
them; and 

(7). Falsely represented that they owned, operated and had built up through 26 
years of fair dealing and integrity one of the largest, oldest and best known 
chicken hatcheries in the United States; 

The facts being that whatever success and goodwill they had achieved dated back 
to the establishment of the predecessor business more than thirty years ago 
by a well-known expert in the hatchery business, who maintained his stock 
in a high degree of excellence, whose dealings were characterized by in- 
tegrity and fairness and who earned an enviable reputation for his business 
and built up and maintained a valuable goodwill thereby ; the business herein 
concerned was not conducted upon the same high plane but by reason of the 
methods and representations employed had numerous complaints lodged 
against it by its customers and those of the original hatchery; neither said 
corporation and individual nor any of those associated with them had ever 
had any experience with said business; and they sought through their ad- 
vertising and in the operation of said hatchery to obtain, and did obtain, 
business by boldly capitalizing upon the business integrity, established repu- 

“tation and long experience enjoyed by the former owners and operators; 

With effect of misleading and deceiving a substantia] number of the purchasing 
public into the erroneous belief that such representations were true, and 
with capacity and tendency so to do, and thereby induce it to purchase 
substantial quantities of said products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the injury and prejudice of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Before Mr. Frank Hier, trial examiner. 
Mr. Jesse D. Kash for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Wayne Hatchery, a 
corporation, and Martin Beldner, individually and as an officer of 
Wayne Hatchery, hereinafter referred to as respondents, have violated 
the provisions of said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapy 1. Respondent Wayne Hatchery, is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
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Illinois with its plant and principal place of business located at Wayne 
City, Ill, and an office therefor located at 4 North Eighth Street, St. 
Louis, Mo. Respondent, Martin Beldner, with his office located at 
4 North Eighth Street, St. Louis, Mo., is president of the corporate 
respondent and acting in such capacity formulates, directs and con- 
trols the practices and policies of corporate respondent, including 
the advertising representations made and employed by said respondent 
corporation as hereinafter related. 

Par. 2. Respondents are now and for more than 2 years last past 
have been engaged in the business of operating a hatchery and in 
the sale and distribution of baby chicks and chickens, including so- 
called “started pullets,” that is, pullets four weeks old or older. Re- 
spondents cause their said baby chicks and chickens when sold by them 
to be transported from their aforesaid places of business in the State 
of Illinois and Missouri to purchasers thereof located in various other 
States of the United States. . 

Respondents maintain and at all times mentioned herein have main- 
tained a course of trade in their said baby chicks and chickens: in 
commerce among and between the various States of the United States, 

Par. 3. In the course and conduct of their aforesaid business, and 
for the purpose of inducing the purchase of their said baby chicks 
and chickens in commerce as “commerce” is defined in the Federal 
Trade Commission Act, respondents have circulated and are now 
circulating among prospective purchasers throughout the United 
States by United States mails, by folders, price lists, circulars, pam- 
phlets, and other advertising media, many statements and representa- 
tions concerning their said products. Among and typical of such 
statements and representations disseminated as aforesaid are ‘the 
following: 

FREE—BABY CHICK CATALOG 


From one of America’s largest and oldest hatcheries. No obligation—abso- 
lutely free! Just fill in the attached postage paid post card and mail today! 


Learn all about this wonderful 
FREE GIFT OFFER 
with each purchase of baby chicks 
24-Piece Stainless Steel 
TABLE WARE SET 
PLASTIC HANDLE * EXTRA HEAVY 


$9.95 Made by America’s largest cutlery manufacturer 
VALUE 
Limited OFFER LIMITED—ACT NOW! 


Quantity 
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Please send me your Free Catalog giving wholesale Price List of Chicks. 
Also your wonderful FREE GIFT OFFER. 


ACT I understand I am under 
TODAY NO OBLIGATION 
send for 

your free 

catalog 

WAYNE Name 

HATCHERY Address 

Wayne City, 

Illinois City State 


In celebration of our 25th Birthday we offer you FREE with chick orders 
if you act promptly this sensational beautiful 24-piecee TABLEWARE SET * * * 


Through the statements and representations set forth above, re- 
spondents represent and have represented that customers placing 
orders with them for baby chicks will receive “Free,” without cost 
to them, a 24-piece stainless steel tableware set of extra heavy quality, 
and that said tableware was of the reasonable value of $9.95. 

The foregoing representations are grossly exaggerated, false, and 
misleading. In truth and in fact respondents’ 24-piece stainless steel 
tableware set is not given “free” or without cost, or as a gratuity to 
any customer making a purchase of respondents’ “baby chicks,” but 
on the contrary the customer is required to purchase baby chicks in 
the amount of $25 or more, and to pay for the same in advance in 
order to become eligible to receive a set of the said stainless steel 
tableware. Said set of tableware does not have a value of $9.95 nor 
any value even approximating such an amount, and the alleged price 
or value of the said tableware set is included in and covered by the 
amount paid by the customer for baby chicks ordered by him. Fur- 
ther, in many instances, respondents do not make and have not made 
delivery of the so-called “free” tableware to some purchasers who have 
ordered and paid for baby chicks in the amount of $25 or more. 

Par. 4. Among and typical, but not all inclusive, of other statements 
and representations disseminated by respondents in the manner 
alleged in Paragraph Three hereof for the purpose of inducing the 
purchase of respondents’ said baby chicks and chickens in commerce 
are the following: 


We include extra chicks in each order * * #* 


100% live delivery. 
Free replacement of chicks that die within 30 days. 
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GET THIRTY DAYS OF FREEDOM 


That’s right—get 30 days of freedom from worry about the loss of your baby 
chicks. Our chicks are guaranteed to live for 30 days. If they die we replace 
them. 

We guarantee that all chicks will reach you 100 percent alive, and in good 
condition. If any chicks are dead, or in bad condition upon arrival, all you 
need to do is to have your Express delivery agent sign a statement of the loss 
and mail it to us. We will replace the chicks immediately or at a later date, 
free of charge. 

Wholesale prices on baby chicks now available to you * * * 

Wholesale Prices DIRECT TO YOU. Save 20 to 30% on cost of chicks. We 
can now sell you these same HIGH QUALITY CHICKS. At the same low 
wholesale prices that we sell to Feed Stores, Wholesale Chick Buyers, Broiler 
Plants and Hatcheries. This large saving is important toyou * * #* 

If payment in full is sent 10 days before shipment, we will pay all shipping 
charges. If we ship C. O. D. you pay charges. 

Order now for delivery next spring and we will protect you against any price 
increase. 

As one of our older customers we are sending you this urgent letter along with 
a sample eopy of our spring price list so that you will have an opportunity to 
send in your order before our general spring mailing goes out to our entire 
list. * * * Get your order in TODAY. You are protected against any price 
raise or decline, although we are pretty sure the price on chicks will go up. 
Send your check along with your order, and save the extra shipping charges, 
as well as the savings on special discounts. 

Chicks to be exactly as represented and described. 

We * * * will assure you of delivery on the date promised of the breed 
and grade of chicks you want. 

Par. 5. Through the statements and representations set forth in 
paragraph 4 hereof, and others similar thereto but not specifically 
set out herein, respondents represent and have represented, generally 
without reservation, that they will replace free of charge any chicks 
that are dead or in bad condition upon arrival, and will replace free 
of cost any chicks that are lost within 30 days after delivery of a 
shipment to the purchaser ; that the prices quoted are wholesale prices 
and represent a saving to purchasers of 20 to 30 percent from regular 
retail prices; that respondents will pay all shipping charges where 
payment in full is made by the customer 10 days before shipment; 
that when a customer sends his check in payment for chicks to be de- 
livered at a later date, respondents will protect the customer against 
price increases and against price decline; and that respondents will 
ship only chicks of the sex, breed, grade, and the number ordered. 

The foregoing statements and representations are likewise grossly 
exaggerated, false and misleading. In truth and in fact, the respond- 
ents, in numerous instances, have failed and refused to comply with 
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their sales guarantee to replace chicks lost during shipment or those 
dying within 30 days after delivery. Respondents have failed to make 
refunds of purchase money in cases where they have not replaced 
lost chicks and have failed otherwise to adjust claims made against 
them. Respondents herein, in order to effect the sale of their baby 
chicks, have made the 30-day replacement guarantee without quali- 
fication in various conspicuous pieces of advertising material, and in 
other and less conspicuous advertising respondents have undertaken 
to limit the 30-day guarantee to the replacement of one-half of the 
chicks dying within 30 days, or to replacement of the loss at one-half 
the price, and to except from their replacement guarantee losses 
“caused by neglect, lack of care or accidents which are not the fault 
of the chicks.” Respondents have further undertaken to except from 
their 30-day guarantee “cockerels or bargain chicks.” 

Respondents are not wholesalers but sell only at retail, and the prices 
charged by them to customers are retail prices and are not lower than 
those charged by other hatcheries. Customers do not save from 20 to 
30 percent from retail prices by buying from respondents. 

Respondents have made it a practice to charge and collect from 
customers c. 0. d. and shipping charges on orders that were prepaid. 

Respondents have further made it a practice to bill customers for 
increases in price occurring subsequent to the placing of the order. 
In various instances chicks were shipped c. 0. d. and the purchaser 
was required to pay such charges and shipping charges when payment 
in full had been made 10 days or more prior to the date of shipment. 

Respondents, on various occasions, have failed to ship the breed 
of chicks specified in the order and have substituted chicks of an in- 
ferior grade or different variety. The respondents have failed to de- 
liver chicks of the sex specified in the order and have failed to deliver 
the number specified and paid for, and do not include and have not 
included extra chicks in orders shipped by them. Respondents have 
substituted numbers of cheaper cockerels in shipments where pullets 
only have been ordered. 

Par. 6. In the dissemination of other advertising material in the 
manner and by the means alleged in paragraph 3 hereof for the pur- 
pose of inducing the purchase of their said baby chicks and chickens in 
commerce, respondents have made various false and misleading state- 
ments regarding the size and character of the business conducted by 
them, their reputation in the hatchery industry, and their experience 
in such industry. Typical of such representations, but not all inclu- 
sive, are the following: 
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25 years of service—Quality—that has stood the test of time 
* * * * * * ¢ 


To-day, as one of the leading hatcheries of Illinois, with a total hatching 
capacity of 750,000 eggs a month, with more than 500 hatching flocks consisting 
of more than 100,000 hens, we feel that we have reason to be proud of the 


progress we have made.since early days. 
* % * * * * * 


IN CELEBRATION OF OUR 25TH BIRTHDAY. We Offer You FREE with 
chick orders * * * Beautiful 24-piecee TABLEWARE SPT. 


* * F * * * t 
For 26 years we have been one of the biggest suppliers of Wholesale Chicks 


in the country... * * % 
* * % * = 2 * 


To-day we are proud of the fact that we are recognized amongst Hatcheries, 
Wholesalers, Broiler Plants and thousands upon thousands of poultry raisers. 
as one of the foremost hatcheries in the country. * * * 

* ¥* * Through the last 26 years we have spent thousands upon thousands 
‘of dollars in breeding programs * * * | 

Wayne Hatchery has spent thousands upon thousands of dollars during the 


last 26 years improving its flocks, ' 
* a a * * s s 


Twenty-five years of service to the poultry raisers of America is our record, 
a record we are very proud of. 
We have found out through 26 years of experience that its costs a lot more to 


hatch second grade chicks * * * 
* 38 %* * * * * 


To-day we are recognized as one of the largest producers of high quality 


chicks in the United States * * * 
* * * * * es e 


EXTRA WAYNE’'S BIG NEWS EXTRA 
26th Year—Wayne City, Illinois 1949—26th Year 


By means of the statements and representations set forth above 
respondents represent and. have represented that they own, operate, 
and have built up through 26 years of fair dealing and integrity one 
of the largest chicken hatcheries in the United States; that their long 
and useful experience in the hatchery business has built up for them a 
valuable asset of good will among chicken raisers all over the country 
and that to-day, by reason of their efforts and long experience and the 
time and money they have expended on the business, they now enjoy 
the distinction of being one of the largest, oldest and best known hatch- 
eries in the United States. 

The foregoing statements and representations are grossly exagge- 
rated, false, and misleading. Respondents are not experienced in the 
hatchery business, and neither they nor anyone financially interested 
in the business conducted by them, now or heretofore, has had 25 years 
of service or experience either in the poultry or hatchery business, nor 
any experience remotely approximating such length of time. Wayne 
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Hatchery, as operated by respondents, is not one of America’s largest 
and oldest hatcheries and the hatchery capacity claimed by respondents 
is greatly exaggerated and is materially exceeded by many hatcher- 
ies throughout the United States, nor do respondents even comprise one 
of the leading hatcheries in the State of Illinois. 

The facts are that whatever success and good will have been achieved 
and employed by Wayne Hatchery date back to and spring directly 
from the establishment of the business more than 30 years ago by 
a well-known expert in the hatchery business, who maintained his 
breeding and laying stock in a high degree of excellence, and who by 
reason of the integrity and fair dealing which characterized his deal- 
ings with the public, earned an enviable reputation for the business 
conducted by him and built up and maintained valuable good will 
thereby. Following the death of the former owner and operator of 
Wayne Hatchery about 1941, respondents and certain other individuals 
financially interested with them purchased Wayne Hatchery from 
the decedent’s estate about the year 1942, and thereafter organized the 
respondent corporation for the purpose of operating the property. 
Neither respondents nor any of those associated with them at the time 
of said purchase and corporate organization had ever been in the 
chicken or hatchery business or had any experience in or with such 
business, directly or indirectly. The hatchery business, as operated 
by respondents has not been conducted upon the same high plane as 
established and maintained by the former owners and operators of 
Wayne Hatchery. On the contrary, the methods and representations 
employed by respondents in the operation of the business have resulted 
in the lodging of numerous complaints against them by their custom- 
ers and the former customers of the original Wayne Hatchery. Re- 
spondents by their advertising and in their operation of Wayne Hatch- 
ery have sought to obtain and have obtained business by boldly capital- 
izing upon the business integrity and established reputation and the 
long experience in business enjoyed by former owners and operators 
from whom respondents acquired the business and good will of Wayne 
Hatchery. 

Par. 7. The use by the respondents of the foregoing false, deceptive 
and misleading statements, representations and advertisements dis- 
seminated as aforesaid with respect to their baby chicks has had and 
now has and tends to and does mislead and deceive a substantial num- 
ber of the purchasing public into the erroneous and mistaken belief 
that such false statements, representations and advertisements are true, 
and induce a substantial portion of the purchasing public because of 
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such erroneous and mistaken belief so engendered to purchase :sub- 
stantial quantities of respondents’ said. products. : 

Par. 8. The aforesaid acts.and practices of the respondents as herein 
alleged are all to the injury and prejudice of the public and con- 
stitute-unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnprnes 4s To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission, on December 2, 1949, issued and sub- 
sequently served its complaint in this proceeding upon the respond- 
ents, Wayne Hatchery, a corporation, and Martin Beldner, individu- 
ally and as an officer of said corporation, charging them with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said act. After the issuance of said complaint a 
trial examiner of the Commission was designated by it to take testi- 
mony and receive evidence in support of and in opposition to the 
allegations of the complaint, and on March 22, 1950, a hearing was 
convened in St. Louis, Mo., for this purpose. At this hearing respond- 
ents tendered an answer admitting all the material allegations of 
fact set forth in said complaint and waiving all intervening procedure 
and further hearings as to said facts, no answer having previously 
been filed by them. Said answer was accepted by the trial examiner. 
Thereafter this proceeding regularly came on for final hearing before 
the Commission upon the complaint and answer thereto, and the Com- 
mission, having duly considered the matter and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom: 

FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent Wayne Hatchery is a corporation organ- 
ized_and existing under and by virtue of the laws of the State of 
Illinois, with its plant and principal place of business located at 
Wayne City, Il., and an office therefor located at 4 North Eighth 
Street, St. Toe. Mo. Respondent Martin Beldner, with his office 
located at 4 North Eighth Street, St. Louis, Mo., is president of the 
corporate respondent and, acting in such capacity, formulates, directs 
and controls the practices and mpoTieee of corporate eAGendent. in- 
cluding the advertising representations made and employed by said 
respondent corporation as hereinafter related. 
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Par. 2. Respondents are vow and for more than 2 years last past 
have been engaged in the business of operating a hatchery and in the 
sale and distribution of baby chicks and chickens, including so-called 
“started pullets,” that is, pullets 4 weeks old or older. Respondents 
cause their said baby chicks and chickens when sold by them to be 
transported from their aforesaid places of business in the States of 
Illinois and Missouri to purchasers thereof located in various other 
States of the United States. 

Respondents maintain and at all times mentioned herein have 
maintained a course of trade in their said baby chicks and chickens 
in commerce among and between the various States of the United 
States. 

Par. 3. In the course and conduct of their aforesaid business, and 
for the purpose of inducing the purchase of their said baby chicks 
and chickens in commerce as “commerce” is defined in the Federal 
Trade Commission Act, respondents have circulated and are now cir- 
culating among prospective purchasers throughout the United States, 
by United States mails, by folders, price lists, circulars, pamphlets, 
and other advertising media, many statements and representations 
concerning their said products. Among and typical of such state- 
ments and representations disseminated as aforesaid are the following: 


FREE—BABY CHICK CATALOG 


From one of America’s largest and oldest hatcheries. No obligation— 
absolutely free! Just fill in the attached postage paid post card and mail today! 


Learn all about this wonderful 
FREE GIFT OFFER 
with each purchase of baby chicks 
24-Piece Stainless Steel 
TABLE WARE SET 
PLASTIC HANDLE * EXTRA HWAVY 


$9.95 Made by America’s largest cutlery manufacturer 
VALUE 

Limited 

Quantity OFFER LIMITED—ACT NOW! 


Please send me your Free Catalog giving wholesale Price List of Chicks. Also 
your wonderful FREE GIFT OFFER. 


ACT I understand I am under 
. TODAY NO OBLIGATION 
Send for 
your free Name 
catalog 
Address 


919675—53—— 23 
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In celebration of our 25th Birthday we offer you FREE with chick orders if 
you act promptly this senational beautiful 24-piece TABLEWARE SET * * * 

Through the statements and representations set forth above, re- 
spondents represent and have represented that customers placing 
orders with them for baby chicks will receive “Free,” without cost to 
them, a 24-piece stainless steel tableware set of extra heavy quality, 
and that said tableware is of the reasonable value of $9.95. 

The foregoing representations are grossly exaggerated, false, and 
misleading. In truth and in fact respondents’ 24-piece stainless steel 
tableware set is not given “free” or without cost, or as a gratuity to 
any customer making a purchase of respondents’ “baby chicks,” but 
on the contrary the customer is required to purchase baby chicks in 
the amount of $25 or more, and to pay for the same in advance in 
order to become eligible to receive a set of the said stainless steel 
tableware. Said set of tableware does not have a value of $9.95 
nor any value even approximating such an amount, and the alleged 
price or value of the said tableware set is included in and covered 
by the amount paid by the customer for baby chicks ordered by 
him. Further, in many instances, respondents do not make and have 
not made delivery of the so-called “free” tableware to some purchasers 
who have ordered and paid for baby chicks in the amount of $25 
or more. 7 

Par. 4. Among and typical, but not all inclusive, of other state- 
ments and representations disseminated by respondents in the manner 
set forth in Paragraph 38 hereof for the purpose of inducing the 
purchaser of respondents’ said baby chicks and chickens in com- 
merce are the following: 

We include extra chicks in each order * * * 

100% live delivery. 

Free replacement of chicks that die within 30 days. 

GET THIRTY DAYS OF FREEDOM That’s right—get 30 days of freedom 
from worry about the loss of your baby chicks. Our chicks are guaranteed 
to live for 30 days. If they die we replace them. 

We guarantee that all chicks will reach you 100 percent alive, and in good 
condition. If any chicks are dead, or in bad condition upon arrival, all you 
need to do is to have your Express delivery agent sign a statement of the 


loss and mail it to us. We will replace the chicks immediately or at a later 
date, free of charge. 


Wholesale prices on baby chicks now available to VOUT St ta 
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Wholesale Prices DIRECT TO YOU Save 20 to 30% on cost of chicks. We 
can now sell you these same HIGH QUALITY CHICKS At the same low 
wholesale prices that we sell to Feed Stores, Wholesale Chick Buyers, Broiler 
Plants and Hatcheries. This large saving is important to you * * * 

If payment in full is sent 10 days before shipment, we will pay all ahtpyine 
charges. If we ship C. O. D. you pay charges. 

Order now for delivery next spring and we will protect you against any 
price increase. 

As one of our older customers we are sending you this urgent letter along 
with a sample copy of our spring price list so that you will have an opportunity 
to send in your order before our general spring mailing goes out to our entire 
list. * * * Get your order in TODAY. You are protected against any 
price raise or decline, although we are pretty sure the price on chicks will go 
up. Send your check along with your order and saye the extra shipping 
charges, as well as the savings on special discounts. 

Chicks to be exactly as represented and described. 

We * * * will assure you of delivery on the date promised of the breed 


and grade of chicks you want. 

Par. 5. Through the statements and representations set forth in 
paragraph 4 hereof, and others similar thereto but not specifically 
set out herein, respondents represent and have represented, generally 
without reservation, that they will replace free of charge any chicks 
that are dead or in bad condition upon arrival, and will replace free 
of cost any chicks that are lost within 30 days after delivery of a 
shipment to the purchaser; that the prices quoted are wholesale prices 
and represent a saving to purchasers of 20 to 30 percent from regular 
retail prices; that respondents will pay all shipping charges where 
payment in full is made by the customer 10 days before shipment; 
that when a customer sends his check in payment for chicks to be 
delivered at a later date, respondents will protect the customer against. 
price increases and against price decline; and that respondents will 
ship only chicks of the sex, breed, grade, and the number ordered. 

The foregoing statements and representations are likewise grossly 
exaggerated, false, and misleading. In truth and in fact the re- 
spondents, in numerous instances, have failed and refused to comply 
with their sales guarantee to replace chicks lost during shipment or 
those dying within 30 days after delivery. Respondents have failed 
to make refunds of purchase money in cases where they have not 
replaced lost chicks and have failed otherwise to adjust claims made 
against them. Respondents herein, in order to effect the sale of their 
baby chicks, have made the 30-day replacement guarantee without 
qualification in various conspicuous pieces of advertising material, 
and in other and less conspicuous advertising respondents have under- 
taken to limit the 30-day guarantee to the replacement of one-half of 
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the chicks dying within 30 days, or to replacement of the loss at one- 
half the price, and to except from their replacement guarantee losses 
“caused by neglect, lack of care or accidents which are not the fault 
of the chicks.” Respondents have further undertaken to except from 
their 30-day guarantee “cockerels or bargain chicks.” 

Respondents are not wholesalers but sell only at retail, and the 
prices charged by them to customers are retail prices and are not 
lower than those charged by other hatcheries. Customers do not 
save from 20 to 30 percent from retail prices by buying from 
respondents. : 

Respondents have made it a practice to charge and collect from 
customers c. o. d. and shipping charges on orders that were prepaid. 

Respondents have further made it a practice to bill customers for 
increases in price occuring subsequently to the placing of the order. 
In various instances chicks were shipps c. o. d. and the purchaser: was 
required to pay such charges and shipping charges when payment~in 
full has been made 10 days or more prior to the date of shipment. 

Respondents, on various occasions, have failed to ship the breed of 
chicks specified in the order and have substituted chicks of an inferior 
grade or different variety. The respondents have failed to deliver 
chicks of the sex specified in the order and have failed to deliver the 
number specified and paid for, and do not include and have not in- 
cluded extra chicks in orders shipped by them. Respondents have 
substituted numbers of cheaper cockerel in shipments where pullets 
only have been ordered. 

Par. 6. In the dissemination of other advertising material in the 
manner and by the means set forth in paragraph 3 hereof, for the 
purpose of inducing the purchase of their said baby chicks and chick- 
ens In commerce, respondents have made various false and misleading 
statements regarding the size and character of the business conducted 
by them, their reputation in the hatchery industry and their experience 
in such industry. Typical of such representations, but not all in- 
clusive, are the following: 


25 years of service—Quality—that has stood the test of time 


* * % * = 2. 2 


To-day, as one of the leading hatcheries of Illinois, with a total hatching 
capacity of 750,000 eggs a month, with more than 500 hatching flocks consisting 
of more than 100,000 hens, we feel that we have reason to be proud of the progress 
we have made since early days. 

IN CELEBRATION OF OUR 25TH BIRTHDAY We Offer You Free with 
chick orders * * * Beautiful 24-piece TABLEWARE SET. 

For 26 years we have been one of the biggest suppliers of Wholesale Chicks 
in the country. * * * 
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To-day we are proud of the fact that we are recognized amongst Hatcheries, 
Wholesalers, Broiler Plants and thousands upon thousands of poultry raisers 
as one of the foremost hatcheries in the country. * * * 

* * * Through the last 26 years we have spent thousands upon thousands 


of dollars in breeding programs * * #* 
Wayne Hatchery has spent thousands upon thousands of dollars during the 


last 26 years improving its flocks. 
Twenty-five years of service to the poultry raisers of America is our record, 


a record we are very proud of. 
We have found out through 26 years of experience that it costs a lot more 


to hatch second grade chicks * * * 
To-day we are recognized as one of the largest producers of high quality chicks 


in the United States * * * 
EXTRA WAYNEH’S BIG NEWS HXTRA 


26th Year—Wayne City, Illinois 1949—26th Year 


By means of the statements and representations set forth above re- 
spondents represent and have represented that they own, operate, and 
have. built up through 26 years of fair dealing and integrity one of 
the largest chicken hatcheries in the United States; that their long 
and useful experience in the hatchery business has built up for them 
a valuable asset of good will among chicken raisers all over the country 
and that to-day, by reason of their efforts and long experience and 
the time and money they have expended on the business, they now 
enjoy the distinction of being one of the largest, oldest, and best known 
hatcheries in the United States. 

The foregoing statements and representations are grossly exag- 
gerated, false, and misleading. Respondents are not experienced in 
the hatchery business, and neither they nor anyone financially inter- 
ested in the business conducted by them, now or heretofore, has had 
25 years of service or experience either in the poultry or hatchery 
business, nor any experience remotely approximating such length of 
time. Wayne Hatchery, as operated by respondents, is not one of 
America’s largest and oldest hatcheries, and the hatchery capacity 
claimed by respondents is greatly exaggerated and is materially 
exceeded by many hatcheries throughout the United States; nor do 
respondents even comprise one of the leading hatcheries in the State 
of Illinois. 

The facts are that whatever success and good will have been achieved 
and employed by Wayne Hatchery date back to and spring directly 
from the establishment of the business more than 30 years ago by a 
well-known expert in the hatchery business, who maintained his breed- 
ing and laying stock in a high degree of excellence, and who by 
reason of the integrity and fair dealing which characterized his 
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dealings with the public, earned an enviable reputation for the busi- 
ness conducted by him and built up and maintained valuable good 
will thereby. Following the death of the former owner and operator 
of Wayne Hatchery about 1941, respondents and certain other individ- 
uals financially interested with them purchased Wayne Hatchery 
from the decedent’s estate about the year 1942, and thereafter organ- 
ized the respondent corporation for the purpose of operating the 
property. Neither respondents nor any of those associated with them 
at the time of said purchase and corporate organization had ever been 
in the chicken or hatchery business or had any experience in or with 
such business, directly or indirectly. The hatchery business, as oper- 
ated by respondents has not been conducted upon the same high plane 
as established and maintained by the former owners and operators of 
Wayne Hatchery. On the contrary, the methods and representations 
employed by respondents in the operation of the business have resulted 
in the lodging of numerous complaints against them by their customers 
and the former customers of the original Wayne Hatchery. Respond- 
ents by their advertising and in their operation of Wayne Hatchery 
have sought to obtain and have obtained business by boldly capital- 
izing upon the business integrity and established reputation and the 
long experience in business enjoyed by former owners and operators 
from whom respondents acquired the business and good will of Wayne 
Hatchery. 

Par. 7. The use by the respondents of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements dis- 
seminated as aforesaid has had and now has the capacity and tendency 
to, and does, mislead and deceive a substantial number of the pur- 
chasing public into the erroneous and mistaken belief that such false 
statements, representations, and advertisements are true, and to induce 
a substantial portion of the purchasing public because of such erro- 
neous and mistaken belief so engendered to purchase substantial 
quantities of respondents’ said products. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein found 
are all to the injury and prejudice of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
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respondents, in which answer the respondents admitted all the material 
allegations of fact set forth in said complaint and waived all interven- 
ing procedure and further hearings as to said facts, and the Com- 
mission having made its findings as to the facts and its conclusion that 
respondents have violated the provisions of the Federal Trade Com- 
mission Act: 

It is ordered, That the respcndents, Wayne Hatchery, a corporation, 
its officers, agents, representatives, and employees, and Martin Beldner, 
individually and as an officer of respondent corporation, his agents, 
representatives, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale or dis- 
tribution of baby chicks, chickens, or other poultry, in commerce as 
“commerce” is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from representing, directly or by implication: 

(1) By the use of the term “free” or “free gift offer,” or any other 
term of similar import or meaning, or otherwise, that tableware, or 
any other merchandise, is given free, or without cost, or as a gratuity 
to customers, unless such tableware, or other merchandise, is in truth 
and in fact a gift or gratuity and the recipient thereof is not required 
to purchase any other merchandise or perform any service inuring 
directly or indirectly to the benefit of the respondents. 

(2) That tableware, or any other merchandise, offered as an in- 
ducement for the purchase of baby chicks, or other poultry, has a 
value in excess of the usual or customary price thereof. 

(3) That tableware, or any other merchandise, will be delivered 
with each purchase of baby chicks, or other poultry, unless such table- 
ware, or other merchandise, will in fact be delivered upon full com- 
pliance by the purchaser with the terms and conditions of the offer. 

(4) That chicks which are dead or in bad condition upon arrival 
at purchasers’ destination, or chicks which are lost within 30 days, 
or within any other period of time, after delivery to purchasers will 
be replaced, unless such chicks will in fact be replaced by respondents 
without cost to the purchasers. 

(5) That their baby chicks are “guaranteed” to be alive on delivery, 
or to live any length of time thereafter, unless and until the nature 
and extent of the “guarantee” and the manner in which the guarantor 
will perform thereunder are clearly and conspicuously disclosed. 

(6) That the established or regular retail prices at which their baby 
chicks, or other poultry, are sold or offered for sale are wholesale 
prices, or that purchasers will save 20 to 30 percent, or any other 
amount, from retail prices by buying from respondents. 
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(7 ) That the terms or conditions of sale are other than what they 
are in fact. 

(8) That customers will be protected against price changes will 
in fact price changes occurring subsequently to the placing of orders 
are reflected in the prices charged. 

(9) That only chicks, or other poultry, of the sex, breed, grade, 
or in the number ordered will be shipped, unless and until such repre- 
sentations are in fact true. 

(10) That they have been engaged in the chicken or hatchery busi- 
ness for any period of time greater than is actually the fact. 

(11) That they owned, operated, or had any connection with, or 
that they were in any manner responsible for the reputation and good 
will of, the Wayne Hatchery prior to the time they acquired same 
from the estate of the former owner. 

(12) That their hatchery is one of America’s largest or oldest 
hatcheries. 

(13) That the hatching capacity of their eachohes is larger than 
is actually the fact. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In THe MATTER oF 


CORADIO, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 5717. Complaint, Dec. 5, 1949—Decision, Oct. 16, 1950 


There is a preference on the part of dealers and of a substantial portion of the 
purchasing public for dealing directly with and buying directly from man- 
ufacturers, by virtue of the belief that through such purchases they obtain 
advantages in price and in other respects. 


Where a corporation, its president who owned its stock and directed and con- 
trolled its practices and policies, and its general agent and corporate repre- 
sentative, engaged in the interstate sale and distribution of “Coradio” 
coin-operated radios for use in hotels, tourist cabins, motor courts, hospitals, 
boarding houses, and similar places through said general agent, under 
contracts entered into by him for the sale of said radios, to purchasers or 
“distributors” in the territory assigned them, with a view to their resale 
or operation in hotels, ete., as above set out; in advertising their said coin- 
operated radios among prospective purchasers, including prospective sales 
agents, in trade journals, and through advertising media of general circu- 
lation, directly and by implication— 

(a) Represented that any one investing money in their said radio could fully 
protect such property against loss by fire, theft, or damage through being 
able to obtain readily in most, if not all, sections of the country, insurance 
against such loss at a low rate; 

The facts being it is not easy or eyen possible in most, if not all sections of 
the country, to obtain such insurance at all; and even when such type 
policy is written, a high rate of premium is invariably charged ; 

(0) Falsely represented that they owned, operated, and controlled a plant or 
factory where they manufactured said radios and component parts thereof, 
including the “Coradio National Slug Rejector Unit” ; 

The facts being that the radios sold by them were bought, fully assembled from 
a separate and distinct corporate entity; and the slug-rejector mechanism 
was patented and manufactured by a St. Louis concern; and 

(c) Represented that they unconditionally guaranteed the entire radio set. 
including all parts, for 1 year, and guaranteed the tubes unconditionally for 
90 days; 

The facts being that in a printed statement attached to the radio, they limited 
their guarantee to repairing or replacing defective parts transmitted to 
them, charges prepaid, and returned likewise at the expense of the pur- 
chasers; undertook therein further to limit and qualify their guarantee by 
stipulating that it did not apply to any instrument which had been altered 
or repaired in any way that “in the opinion” of said corporation, affected 
its reliability or detracted from its performance, and did not apply to any 
instrument which, in their opinion, had been subjected to misuse through 
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negligence or otherwise; and failed to make said terms known to purchasers 
until the sets were bought and paid for; and |. 

Where said corporation and individuals, through their sales agents— 

(d) Falsely represented orally and otherwise to prospective salesmen, distrib- 
utors, or agents in various states that they would be allotted exclusive sales 
territories; when in fact it was their practice to allot the same territory or 
parts thereof to more than one agent at the same time, with resulting 
confusion and loss of business; and 

(€) Falsely represented as aforesaid that such salesmen, distributors or agents 
would be furnished with an ample supply of advertising folders, order: 
blanks, and lease blanks, and general sales assistance, and that they would 
be furnished with a list of prospective buyers who were anxious for someone 
to call and take their orders; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous belief that such representations were true, and 
with capacity and tendency so to do, and thereby induce a substantial 
number of the public to purchase substantial quantities of their said coin- 
operated radios: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the injury and prejudice of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Before Mr. Frank Hier, trial examiner. 
Mr. J.W. Brookfield, Jr. for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Coradio, Inc., a 
corporation, Louis Brown and Lew N. Lewis, individually, and as offi- 
cers of Coradio, Inc., and Sydney Gold, individually, and as General 
Agent for Coradio, Inc., hereinafter referred to as respondents, have 
violated the provisions of said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrapy 1. Respondent Coradio, Inc., is a corporation duly or- 
ganized, existing and doing business under and by virtue of the laws 
of the State of New York, with its principal office and place of busi- 
ness located at 212 Broadway, New York, N. Y. Respondent Coradio, 
Inc., was formerly located and did business at the respective addresses, 
60 Kast Forty-second Street, New York, N. Y., and 108 West Thirty- 
first Street, New York, N. Y. 

Individual respondents Louis Brown, residing at 420 East Forty- 
second Street, New York, N. Y., and Lew N. Lewis, residing at 15 
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Sickles Street, New York, N. Y., are, respectively, president, and secre- 
tary and treasurer of corporate respondent Coradio, Inc., and acting 
in such respective capacities said respondents formulate, direct, and 
control the practices and policies of corporate respondent, including 
the advertising and other representations used and business practices 
employed by corporate respondent, as hereinafter related. Respon- 
dents Louis Brown and-Lew N. Lewis own the entire capital stock 
of corporate respondent, Coradio, Inc. 

Individual respondent Sydney Gold is, and acts as, general agent 
and company representative for corporate respondent Coradio, Inc., 
with full authority to contract and to act for and in the name of said 
corporate respondent. 

Par. 2. Respondents are now and for more than 2 years last past 
have been engaged in the sale and distribution of coin-operated radios 
designated by them as “Coradio,” for use in hotels, tourist cabins, 
motor courts, hospitals, boarding houses, and similar places. 

Respondents cause their said coin-operated radios, when sold by 
them, to be transported from their aforesaid place of business in the 
State of New York to purchasers thereof located in various other 
States of the United States. Respondents maintain and at all times 
mentioned herein have maintained a course of trade in their said 
coin-operated radios in commerce between and among the various 
States of the United States. 

Par. 3. Respondents’ general plan of operation in effecting the sale 
of their said coin-operated radios was and is as follows: 

In magazines or other advertising media of general circulation, re- 
spondents advertise to attract and contact persons who may wish 
to purchase their said coin-operated radios with a view to reselling 
them or operating them in hotels, tourist cabins, motor courts, hos- 
pitals, boarding houses, and similar places. The purchaser, desig- 
nated as “Distributor,” contracts to pay for the radio units or sets 
received by him from respondents, designated as “Suppliers,” on 
presentation of sight draft with railroad or other bill of lading at- 
tached or cash on delivery by express or motor transport to be selected 
by the “Supplier.” Each so-called “Distributor” is allotted a par- 
ticular territory by respondents which is described in detail, and the 
“Distributor” must confine his sales activities to the precise territory 
‘allotted to him. The so-called “Distributor” when selected and ap- 
pointed has the right to resell the instrument purchased by him at 
a price fixed and defined by respondents, or he may operate the 
radios himself, as above described. 
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Failure on the part of the sub-agent or “Distributor” to purchase 
minimum quantities of radios as fixed by respondents, works as for- 
feiture of the sales agency and of its “exclusive” franchise territory. 

Respondent Sydney Gold acts as general agent for respondent with 
full authority to grant exclusive territorial franchises to distributors, 
usually on a minimum sales basis, and with full authority to make 
sale of and to distribute in commerce respondents’ said coin-operated 
radios. Prospective purchasers, upon making inquiry of corporate 
respondents, are referred by it to respondent Sydney Gold. The 
latter, acting for respondents, makes contact with said prospective 
purchasers or distributors who wish to purchase respondents’ radios 
and to obtain territorial franchises in which to resell or operate 
them. Respondent Sydney Gold in effecting the sale of radios and 
acting with. full authority from Coradio, Inc., distributes advertising 
material among purchasers and prospective purchasers of said radios, 
allots territorial franchises, makes written contracts covering the sale 
of radios and the allotment of said territorial franchises, and, in addi- 
tion, makes various verbal representations on behalf of his principal, 
Coradio, Inc., in effecting the sale of the said coin-operated radios. 

Par. 4. In the course and conduct of their said business and for the 
purpose of inducing the purchase of their said coin-operated radios, 
respondents have circulated among their prospective purchasers, in- 
cluding prospective sales agents, throughout the United States, by 
advertisements inserted in trade journals, by advertising media of 
general circulation, many statements and representations concerning 
their said coin-operated radios. Among and typical of such state- 
ments and representations, disseminated as aforesaid, but not all- 
inclusive, are the following: 


THIS IS THE BUSINESS YOU DREAM ABOUT 


Quick Steady Profits placed in hotels, tourist courts, clubs, 
CORADIO ranqe etc., on a commission basis— 
. play 1 or 2 hours for 25¢ and produce 

The coin operated Radio immediate profits. i 


It’s the new fast-growing depression- 
proof business. 


The best coin operated radio 


is CORADIO 
PICTURE 
ACT NOW 
OF 9 
RADIO Start your own lifetime business, full or 


part time 
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Send for Free Catalog and 
WRITE TODAY DEPT P. M. 
CORADIO 
COIN OPERATED RADIO 
108 W. 31st St., N. Y. 1, N. Y. 


* * * * * Py * 
Coradios can be fully insured against fire, theft or damage at a surprisingly 
low rate in any section of the country. * * * This insurance is available 
through your local broker. The advantage of your local broker is obvious. 
In case of theft or damage you can file immediate claims and receive prompt 
attention. 
> = = * * * * 
For those who prefer it, Coradios can be fully insured against fire, theft or 
damage at a surprisingly low rate in most sections of the country. This insurance 
is available through local brokers. 
2 = * * * = * 


Manufactured by CORADIO 
108 West 31st Street, New York 1, N. Y. 


= > * * * » * 


BUILT IN CORADIO-NATIONAL SLUG REJECTOR UNIT 


x *% * * * * * 
COIN -TROUBLE IS OUT WITH THE NEW CORADIO. Coradio will not 
pass bad coins—neither will it permit the coin received to be jammed. * * * 
While we were building this revolutionary new unit into the set we decided 
to incorporate other improvements and new features to make the new Coradio 


100% better. 
* * % * * x * 

GUARANTEE—Entire set is unconditionally guaranteed for 1 year. Tubes 
guaranteed for 90 days. 

* * * * * * * 

Respondents further, through their sales agents, have represented 
orally and otherwise to prospective salesmen, distributors, or agents 
in various States of the United States: 

That they will be allotted exclusive sales territories. 

That they will be furnished with an ample supply of advertising 
folders, order blanks, and lease blanks, and with general sales 
assistance. 

That they will be furnished with a list of prospective buyers who 
are anxious for someone to call on them and take their orders. 

Par. 5. Through the use of the statements and representations here- 
inabove set forth and others similar thereto, not specifically set out 
herein, respondents represent and have represented, directly and by 


implication : 
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That anyone investing money in their said coin-operated radio can 
fully protect such property against loss by fire, theft, or damage, by 
being able to obtain readily in most, if not all, sections of the country, 
insurance to indemnify himself fully against losses due to fire, theft, 
or other damage, at a low rate. 

That each distributor or sales agent purchasing the requisite number 
of coin-operated radios from respondents will be protected from com- 
petition in selling or operating said radios by having exclusive sales 
territory allotted to him. 

That the sales agent or distributor will receive the assistance and 
cooperation of respondents in selling or operating the radios pur- 
chased by him by being furnished by respondents with all customary 
and needful advertising material, such as sales leads, lease blanks, 
advertising folders, and order blanks, and similar material to be used 
to induce and effect the sale of respondents’ said coin-operated radios. 

That with a view to further cooperating with agents in selling or 
operating respondents’ said radios, respondents will furnish said 
agents with lists of proposed buyers ready and willing to buy. 

That the respondents own, operate, and control a plant or factory 
where they manufacture the said Coradio coin-operated radios and 
component parts thereof, including the “Coradio National Slug- 
Rejector Unit.” 

That respondents unconditionally guarantee the entire radio set, 
including all parts thereof, for 1 year, and guarantee tubes thereof 
unconditionally for 90 days. 

Par. 6. The foregoing claims, statements, and representations are 
grossly exaggerated, false, and misleading. 

In truth and in fact it is not easy or even possible to obtain fire, 
theft, or damage insurance on coin-operated radios in most, if not all, 
sections of the country at low rates, or otherwise. There is no stand- 
ardization of rates on this type of policy and even when such character 
of business is written, a high rate of premium is invariably charged. 

Distributors and sales agents are not allotted exclusive sales terri- 
tory as promised and represented by respondents, but, on the contrary, 
respondents have made it a practice to allot the same territory or parts 
thereof to more than one agent at the same time, such overlapping 
territory system resulting in confusion and loss of business. 

Distributors and sales agents in connection with the sales efforts 
to be made by them on behalf of respondents are not, in many in- 
stances, furnished with an ample supply of advertising folders, order 
blanks, and lease blanks, as promised by respondents and respondents 
have not furnished them with a list or lists of prospective buyers. 
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Respondents do not own, operate, or control any plant’ or factory 
where they manufacture the said coin-operated radios or any com- 
ponent parts thereof. On the contrary, the said coin-operated radios 
sold by respondents are bought by respondents, fully assembled, from 
the Hotel Radio Corporation, a separate and distinct corporate entity, 
doing business in quarters adjacent to those of respondents. The 
slug-rejector mechanism used in respondents’ coin-operated radios 
and advertised by respondents as “Coradio-National Slug Rejector 
Unit” is patented and manufactured by National Rejector, Inc., St. 
Louis, Mo. 

There is a preference on the part of dealers and of a substantial 
portion of the purchasing public for dealing directly with and buying 
directly from manufacturers, by virtue of the belief that through such 
purchases they obtain advantages in price and in other respects. 

Respondents do not unconditionally guarantee their radio sets for 
1 year. In a printed statement attached to the radios themselves 
respondents limit their guarantee to repairing or replacing defective 
parts transmitted to them, charges prepaid and returned likewise at 
the expense of the purchaser. Respondents in said separate printed 
material further undertake to limit and qualify the terms of their 
guarantee by stipulating that their guarantee does not apply to any 
instrument which has been altered or repaired in a way that “in the 
opinion of Coradio, Inc.” affects the reliability of or detracts from the 
performance of the instrument, and that their said guarantee does not 
apply to any instrument which, in the further opinion of re- 
spondents, has been subjected to misuse through negligence, or other- 
wise. ‘These terms are not made known to the purchasers until the 
sets are bought and paid for. 

Par. 7. The use by respondents of the foregong false and misleading 
advertisements and representations, employed and disseminated as 
aforesaid, has a tendency and capacity to and does mislead and de- 
ceive a substantial portion of the purchasing public into the erroneous 
and mistaken belief that such advertisements and representations are 
true, and by reason of such belief, so engendered, a substantial num- 
ber of the public is thereby induced to purchase substantial quantities 
of respondents’ said coin-operated radios. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the injury and prejudice of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 5, 1949, issued and 
subsequently served its complaint in this proceeding upon the re- 
spondents named in the caption hereof, charging them with the use 
of unfair and deceptive acts and practices in commerce in violation 
of the provisions of said act. After the issuance of said complaint, 
a trial examiner of the Commission was designated by it to take testi- 
mony and receive evidence in support of and in opposition to the 
allegations of the complaint and on April 10, 1950, a hearing was 
convened in New York, N. Y., for this purpose. At this hearing 
respondents Coradio, Inc., and Louis Brown submitted an answer 
which was received and ordered filed by the trial examiner, in which 
answer said respondents admitted all the material allegations of fact 
as to themselves and waived the taking of testimony and other pro- 
cedure. It was also averred in such answer that respondent Lew N. 
Lewis had sold his interest in and. severed all connection with re- 
spondent corporation prior to the issuance of the complaint. Sub- 
sequently, on May 17, 1950, respondent Sydney Gold moved that he 
be permitted to file an answer admitting all the material allegations of 
fact as to himself and waiving the taking of testimony and other 
procedure. Said motion was granted by the trial examiner and said 
answer was accepted and filed. 

Thereafter this proceeding regularly came on for final hearing 
before the Commission upon the complaint, answers thereto, and the 
record herein ; and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Coradio, Inc., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New York, with its principal office and place of business 
located at 212 Broadway, New York, N. Y. Respondent Coradio, 
Inc., was formerly located and did business at the respective addresses, 
60 East Forty-Second Street, New York, N. Y., and 108 West Thirty- 
Virst Street, New York, N. Y. 

Individual respondent Louis Brown, residing at 420 East Forty- 
second Street, New York, N. Y., is president of corporate respondent 
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Coradio, Inc., and acting in such capacity formulates, directs, and 
controls the practices and policies of corporate respondent, including 
the advertising and other representations used and business practices 
employed by corporate respondent, as hereinafter related. Respond- 
ent Louis Brown owns the entire capital stock of corporate respondent 
Coradio, Inc. 

Individual respondent Sydney Gold is, arti acts as, general agent 
and company representative for corporate respondent Coradio, Inc., 
with full authority to contract and to act for and in the name of said 
corporate respondent. 

Individual respondent Lew N. Lewis sold his interest in respondent 
Coradio, Inc., prior to the issuance of the complaint herein and has 
had no connection with it or its activities since such sale. The trial 
examiner dismissed the complaint as to said individual respondent 
without prejudice to the right of the Commission to institute proceed- 
ings should future facts warrant. As hereinafter used, the term “re- 
spondents” does not include individual respondent Lew N. Lewis. 

Par. 2. Respondents are now and for more than 2 years last past 
have been engaged in the sale and distribution of coin-operated radios 
designated by them as “Coradio,” for use in hotels, tourist cabins, 
motor courts, hospitals, boarding houses, and similar places. 

Respondents cause their said coin-operated radios, when sold by 
them, to be transported from their aforesaid place of business in the 
State of New York to purchasers thereof located in various other 
States of the United States. Respondents maintain, and at all times 
mentioned herein have maintained, a course of trade in their said coin- 
operated radios in commerce between and among the various States 
of the United States. 

Par. 3. Respondents’ general plan of operation in effecting the sale 
of their said coin-operated radios was and is as follows: 

In magazines or other advertising media of general circulation, re- 
spondents advertise to attract and contact persons who may wish to 
purchase their said coin-operated radios with a view to reselling them 
or operating them in hotels, tourist cabins, motor courts, hospitals, 
boarding houses, and similar places. The purchaser, designated as 
“Distributor,” contracts to pay for the radio units or sets received by 
him from respondents, designated as “Suppliers,” on presentation of 
sight draft with railroad or other bill of lading attached or cash on 
delivery by express or motor transport to be selected by the “Supplier.” 
Each so-called “Distributor” is allotted a particular territory by re- 
spondents which is described in detail, and the “Distributor” must 
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confine his sales activities to the precise territory allotted to him. 
The so-called “Distributor” when selected and appointed has the right 
to resell the instrument purchased by him at a price fixed and defined 
by respondents, or he may operate the radios himself, as above 
described. ‘Eeuea 

Failure on the part of the sub-agent or “Distributor” to purchase 
minimum quantities of radios as fixed by respondents, works as for- 
feiture of the sales agency and of its “exclusive” franchise territory... 

Respondent Sydney Gold acts as general agent for respondents with 
full authority to grant exclusive territorial franchises to distributors, 
usually on a minimum sales basis, and with full authority to make 
sale of and to distribute in commerce respondents’ said coin-operated 
radios. Prospective purchasers, upon making inquiry of corporate 
respondent, are referred by it to respondent Sydney Gold. The latter, 
acting for respondents, makes contact with said prospective purchasers 
or distributors who wish to purchase respondents’ radios and to obtain 
territorial franchises in which to resell or operate them. Respondent 
Sydney Gold in effecting the sale of radios and acting with full au- 
thority from Coradio, Inc., distributes advertising material among 
purchasers and prospective purchasers of said radios, allots territorial 
franchises, makes written contracts covering the sale of radios, and 
the allotment of said territorial franchises, and, in addition, makes 
various verbal representations on behalf of his principal, Coradio, 
Inc., in effecting the sale of the said coin-operated radios. 

Par. 4. In the course and conduct of their said business and for 
the purpose of inducing the purchase of their said coin-operated 
radios, respondents have circulated among their prospective pur- 
chasers, including prospective sales agents, throughout the United 
States, by advertisements inserted in trade journals, by advertising 
media of general circulation, many statements and representations 
concerning their said coin-operated radios. Among and typical of 
such statements and representations, disseminated as aforesaid, but 
not-all-inclusive, are the following: 
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THIS IS THE BUSINESS YOU DRHAM ABOUT 


Quick Steady Profits placed in hotels, tourist courts, clubs, 
hospitals, ete., on a commission basis— 
CORADIO play 1 or 2 hours for 25¢ and produce 


The coin operated Radio immediate profits. 


The best coin operated 


It’s the new fast-growing, depres- 
radio is CORADIO 


sion-proof business. 


ACT NOW. 
PICTURE Start your own lifetime 
OF business, full or part time 


RADIO | 


Send for Free Catalog and 
WRITE TODAY DEPT P. M. 


CORADIO 
COIN OPERATED RADIO 
108 W. 31st St., N. Y., 1, N. Y. 
* * * * * * * 


Coradios can be fully insured against fire, theft or damage at a surprising low 
rate in any section of the country. * * * This insurance is available through 
your local broker. The advantage of your local broker is obvious. In case of 
theft or damage you can file immediate claims and receive prompt attention. 

2 s * * s * s 


For those who prefer it, Coradios can be fully insured against fire, theft or dam- 
age at a surprisingly low rate in most sections of the country. This insurance is 
available through local brokers. 

s * * + 2 2 * 


Manufactured by CORADIO 
108 West 31st Street, New York 1, N. Y. 


* * * * * * ® 
BUILT IN CORADIO-NATIONAL SLUG REJECTOR UNIT 
* * * * * * * 


COIN TROUBLE IS OUT WITH THE NEW CORADIO. Coradio will not 
pass bad coins—neither will it permit the coin received to be jammed. * * * 
While we were building this revolutionary new unit into the set we decided 
to incorporate other improvements and new feautres to make the new Cardio 
100% better. 

2 * * * * * s 

GUARANTEE—Entire set is unconditionally guaranteed for one year. Tubes 
guaranteed for 90 days. 

2 * * * * Py e 
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Respondents further, through their sales agents, have represented 
orally and otherwise to prospective salesmen, distributors, or agents 
in various States of the United States: 

That they will be allotted exclusive sales territories. 

That they will be furnished with an ample supply of advertising 
folders, order blanks, and lease blanks, and with general sales 
assistance. 

That they will be furnished with a list of prospective buyers who 
are anxious for someone to call on them and take their orders. 

Par. 5. Through the use of the statements and representations here- 
inabove set forth and others similar thereto, not specifically set out 
herein, respondents represent and have. represented, directly and by 
implication : 

That anyone investing money in their said coin-operated radio can 
fully protect such property against loss by fire, theft, or damage, by 
being able to obtain readily in most, if not all, sections of the country, 
insurance to indemnify himself ally against losses due to fire, theft, 
or other damage, at a low rate. 

That each cae or sales agent purchasing the requisite number 
of coin-operated radios from the respondents will be. protected from 
competition in selling or operating said radios by having exclusive 
sales territory allotted to him. 

That the sales agent or distributor will receive the assistance and 
cooperation of respondents in selling or operating the radios pur- 
chased by him by being furnished by respondents with all customary 
and needful advertising material, such as sales leads, lease blanks, 
advertising folders, and order blanks, and similar material to be used 
to induce and effect the sale of respondents’ said coin-operated radios. 

That with a view to further cooperating with agents in selling or 
operating respondents’ said radios, respondents will furnish said 
agents with lists of proposed buyers ready and willing to buy. 

That the respondents own, operate, and control a plant or factory 
where they manufacture the said Coradio coin-operated radios and 
component parts thereof, including the “Coradio National Slug- 
Rejector Unit.” 

That respondents unconditionally guarantee the entire radio set, 
including all parts thereof, for 1 year, and guarantee tubes thereof 
unconditionally for 90 sks 

Par. 6. The foregoing claims, statements, and representations are 
grossly exaggerated, false, and aida 

In truth aid in the it is not easy or even possible to obtain fire, 
theft, or damage insurance on coin-operated radios in most, if. not 
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all, sections of the country at low rates, or otherwise. There is no 
standardization of rates on this type of policy and even when such 
character of business is written, a high rate of premium is invariably 
charged. 

Distributors and sales agents are not allotted exclusive sales terri- 
tory as promised and represented by respondents, but, on the contrary, 
respondents have made it a practice to allot the same territory or 
parts thereof to more than one agent at the same time, such overlap- 
ping territory system resulting in confusion and loss of business. 

Distributors and sales agents in connection with the sales efforts to 
be made by them on behalf of respondents are not, in many instances, 
furnished with an ample supply of advertising folders, order blanks, 
and lease blanks, as promised by respondents and respondents have 
not furnished them with a list or lists of prospective buyers. 

Respondents do not own, operate or control any plant or factory 
where they manufacture the said coin-operated radios or any com- 
ponent parts thereof. On the contrary, the said coin-operated radios 
sold by respondents are bought by respondents, fully assembled, from 
the Hotel Radio Corp., a separate and distinct corporate entity, doing 
business in quarters adjacent to those of respondents. The slug-re- 
jector mechanism used in respondents’ coin-operated radios and ad- 
vertised by respondents as “Coradio-National Slug Rejector Unit” 
is patented and manufactured by National Rejector, Inc., St. Louis, 
Mo. 

There is a preference on the part of dealers and of a substantial 
portion of the purchasing public for dealing directly with and buying 
directly from manufacturers, by virtue of the belief that through 
such purchases they obtain advantages in price and in other respects. 

Respondents do not unconditionally guarantee their radio sets for 
1 year. In a printed statement attached to the radios themselves 
respondents limit their guarantee to repairing or replacing defective 
parts transmitted to them, charges prepaid and returned likewise 
at the expense of the purchaser. Respondents in said separate printed 
material further undertake to limit and qualify the terms of their 
guarantee by stipulating that their guarantee does not apply to any 
instrument which has been altered or repaired in a way that “in the 
opinion of Coradio, Inc.,” affects the reliability of or detracts from 
the performance of the instrument, and that their said guarantee does 
not apply to any instrument which, in the further opinion of respond- 
ents, has been subjected to misuse through negligence, or otherwise. 
These terms are not made known to the purchasers until the sets are 


bought and paid for. 
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Par. 7. The use by respondents of the foregoing false and mis- 
leading advertisements and representations, employed and dissemi- 
nated as aforesaid, has a tendency and capacity to and does mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that such advertisements and repre- 
sentations are true, and by reason of such belief, so engendered, a 
substantial number of the public is thereby induced to purchase sub- 
stantial quantities of respondents’ said coin-operated radios. 


CONCLUSION 


The aforesaid acts and practices of respondents as herein found 
are all to the injury and prejudice of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answers of the respond- 
ents, except individual respondent Lew N. Lewis, the complaint having 
been dismissed as to him without prejudice, in which answers the 
respondents admitted all the material allegations of fact set forth in 
said complaint and waived the taking of testimony and other proce- 
dure; and the Commission having made its findings as to the facts 
and its conclusion that respondents have violated the provisions of 
the Federal Trade Commission Act: 

It is ordered, That the respondents, Coradio, Inc., a corporation, 
and its officers, Louis Brown, individually and as an officer of respond- 
ent corporation, and Sydney Gold, individually and as general agent 
for respondent corporation, and respondents’ agents, represetatives, 
and employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale, or distribution of coin- 
operated radios or any component part thereof in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from representing, directly or by implication: 

(1) That insurance on coin-operated radios against loss by fire, 
theft, or damage is readily obtainable generally or that the rates on 
such insurance are low; 

(2) That exclusive sales territories are allotted to distributors, 
sales agents, or others purchasing their radios, when such is not a fact: 

(3) That they will assist distributors, sales agents, or others + 
selling or operating the radios purchased by furnishing advertising 
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material, lists of prospective buyers, lease and order blanks, and 
similar material, or otherwise, unless such assistance will in fact 
be furnished ; i ! 

(4) Through the use of the words “manufactured by,” or any other 
word or words of similar import or meaning, that they are the manu- 
facturers of said coin-operated radios, or any component part thereof, 
unless and until such products are actually manufactured in a plant 
or factory owned and operated, or directly and absolutely controlled, 
by them; 

- (5) That their radio sets, or the tubes thereof, are “guaranteed,” 
unless and until the nature and extent of the “garantee” and manner 
in which the guarantor will perform are clearly and conspicuously 
disclosed. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In true Marrer or 
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~ COMPLAINT AS RAY BELL FILMS, INC.) 


COMPLAINT, FINDINGS, ORDER, AND SUPPORTING AND DISSENTING OPINIONS 
IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS 
APPROVED SEPT. 26, 1914 


Docket 5495. Oomplaint, May 26, 1947—Decision, Oct. 17, 1950 


Maintenance of free and open competition is in the public interest, and public 
interest exists in the elimination of practices which have the capacity and 
effect of unreasonably restraining trade or which tend to monopoly; and 
the fact that certain exclusive dealing agreements, challenged as restrictive 
and in unreasonable restraint of trade, might be beneficial to respondent 
as instrumental in building up its business, or might be preferred by motion 
picture theaters concerned, is not controlling where the effects of such 
agreements have been and are to unduly hinder, lessen and injure 
competition. r 


Where a corporation which was engaged in the production, and in the com- 
petitive interstate sale, leasing and distribution to or for advertisers, and 
to other distributors of commercial advertising films, including so-called 
library films of playlet type with name trailers identifying the advertisers; 
doing a business which embraced local advertising, manufacturer-dealer 
or cooperative advertising, and national advertising; and, in conaection 
therewith, entering into agreements with such theaters as accepted film 
advertising, for the limited space available for such advertisements, and 
into contracts, usually for a year, but no longer, with advertisers for the 
display of commercial film advertising their businesses or commodities in 
the space thus made available; and constituting one of the four largest 
producers and distributors of advertising films in the United States, which 
together entered into such exclusive arrangements as below described with 
about three-fourths of the theaters in the United States displaying adver- 
tising films for compensation— 

Entered into agreements with motion picture theaters or exhibitors for a 
maximum term of 2 years through contracts, a substantial number of 
which contained the provision that the exhibitor display no other paid local 
advertising films during the term of the agreement, and had such ex- 
clusive contracts, as of August 1, 1947, with 458 theaters out of the 1,450 
with which it had screening agreements, with 37 percent thereof for 2 years, 
and the remainder for less; 

With the result that it was thereby materially assisted in holding for its 
own use the screens of the theaters with which such contracts were made; 
competitors were prevented from showing their films in such theaters, 
thereby eliminating their outlets in a limited field and, in some instances, 
forcing them out of business; and the injurious effect of such agreements 
upon competition, together with the tendency to monopoly inherent therein, 
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was materially increased by the cumulative effects of similar agreements 
entered into by the three aforesaid other similarly engaged concerns: 

Held, That the use of such contracts as extended for terms greater than 1 
year, constituted an unreasonable restraint and restriction of competition; 
that prohibition of such use was required in the public interest; and that 
said acts and practices, under the circumstances set forth, constituted unfair 
methods of competition in commerce. 


As respects respondent’s contention in the aforesaid proceeding that it did in 
fact make screen space available to competitors in theaters in which it had 
exclusive agreements, if such films were of standard length, of the quality 
distributed by the respondent, satisfactory to the theater, and screening 
space was available: it appeared that respondent required the payment to 
it of the same rate it charged its advertising customers, less 15 percent 
commission, out of which the competitor had to pay the costs of the film, 
overhead, and sales expense, and thereby so limited the latter’s profit as 
to make such arrangement unprofitable in local advertising. 


With regard to respondent’s contention that because of the beneficial value of 
the exclusive agreements to the distributor and theater, to wit, that such 
agreements are instrumental in building up the film advertising business; 
that they are of assistance in negotiating more satisfactory contracts with 
both theaters and advertisers; that in many instances’ theaters prefer them 
because they give better control of the screen advertising, eliminate uncer- 
tainty and extra bookkeeping, and prevent misunderstandings with local 
advertisers; and that the advertiser, by means of such exclusive agreements, 
can readily be assured of exclusive use of the screen during the term of his 
contract; the fact that the agreements in question might be beneficial to 
respondent or to theaters as above suggested, is not controlling where the 
effects of such agreements have been and are, as in the instant case, to unduly 
lessen and injure competition. 


In considering the effect upon competition of the use of respondent’s screening 
agreements containing the exclusive provision in the light of the charges of 
the complaint, namely, that the capacity, tendency and effect thereof were 
to unduly restrain and injure competition in the interstate conduct of the 
business concerned, and to unduly hinder and prevent competitors from 
carrying on such business, as therein more particularly set out: 

The Commission was of the opinion that the reasonableness of the restraints 
imposed was dependent upon the relationship between the terms of respond- 
ent’s screening agreements with theaters and the terms of its contracts with 
the advertisers, and that an exclusive screening for a period of 1 year was 
not an undue restraint upon competition; it appearing in said connection 
that an advertising contract for 1 year has become standard practice in the 
trade, that it is the practice to first contact the theater in order that respond- 
ent’s representatives may determine if space is available for such advertising, 
make arrangements with respect thereto, and thus be able to show pros- 
pective advertisers where space is available, and that it is not unreasonable 
for respondent—since film advertising space in theaters is limited to four, 
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five, or six advertisements—to contract for all space available, particularly 
in territories canvassed by its salesmen at regular and frequent intervals. 


With regard to the fact that under the practice herein concerned, the beginning 
of the performance of a contract with the advertiser will not coincide with 
the beginning of the screening agreement with the theater, so that very 
often distributors have unexpired contracts with advertisers when their 
contract with the theater expires, and respondent’s contention that due to 
delays in starting advertising contracts after screening agreements are exe- 
cuted, a contract for 2 years or for a period longer than 1 year, is necessary 
to the performance of its contracts with advertisers: 

The Commission rejected said contention, since by the usual custom and by the 
terms of respondent’s contracts, the theater completes the screening of 
advertisements, even though the expiration date of the contract extends 
beyond the expiration date of the screening agreement between the respondent 
and the theater. 


In said proceeding, in which it appeared that the total number of long-term, 
exclusive agreements of the kind here involved, made by the respondent and 
the other three concerns hereinbefore referred to, aggregated about three- 
fourths of the theaters in the United States which screen film advertising 
for compensation, and the Commission agreed with the conclusion of the 
trial examiner that the reasonableness of the restraints imposed under 
respondent’s exclusive screening agreements was dependent upon the rela- 
tionship between the term of the screening agreement with the theater and 
the terms of the contracts with the advertisers, that respondent’s long-term 
exclusive screening agreements constituted an unreasonable restraint and 
restriction of competition, but that such agreements as did not extend for 
more than a year did not unduly or unreasonably restrain trade: 

The action of the Commission in such cases manifestly did not impinge on the 
right of respondent to contract for extended terms on a nonexclusive basis 
with theater owners under circumstances which do not unduly hinder com- 
petition, and the Commission’s corrective action was directed only to such 
exclusive agreements as are designed to exclude unreasonably for prolonged 
periods of advertising films of competitors from the screens of theaters. 


In said proceeding, in which the Commission was of the view that under the 
circumstances of the case, including the nature of the business, which 
rendered it desirable that respondents have an outlet through which they 
could screen advertising film in order that prospective advertisers could be 
assured that screening space was available for such film advertising as they 
might like to purchase; the general practice, on the part of respondent’s 
representatives, of contacting theaters in the first instance to determine if 
space was available for screen advertising, and make such arrangements as 
conditions warranted with respect thereto, and of thereafter, in normal 
course, proceeding with efforts to obtain the commitments of merchants with 
respect to display of respondents’ advertising films; and the fact that it was 
the standard practice to make such contracts with advertisers for periods 
of 1 year: 

The Commission, in concluding that such exclusive agreements as were limited 
to 1 year or less did not unreasonably restrain trade, was not unmindful of 
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the decision in United States v. American Can Oo., Nov. 19, 1949, 87 F. Supp. 
18, in which it was demonstrated that the period specified in a restrictive 
agreement might be important in determining the lawfulness of some types 
of exclusive provisions, in that the court, while condemning the longer terms 
agreements there involved as instruments by which competition was sup- 
pressed and eliminated and monopoly promoted, concluded, nevertheless, 
that agreements extending for 1 year should, under the circumstances of the 
case, be absolved of adverse competitive effects. 


Before Mr. Frank Hier and Mr. Earl J. Kolb, trial examiners. 
Mr. Floyd O. Collins and Mr, Lewis F. Depro for the Commission. 
Oppenheimer, Hodgson, Brown, Baer & Wolff, of St. Paul, Minn., 
‘for respondent. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Ray-Bell Films, Inc., 
a corporation, hereinafter referred to as respondent, has violated the 
provisions of section 5 of the Federal Trade Commission Act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issued its complaint, stating its 
charges in that respect as follows: 

ParaGrarH 1. Respondent is a corporation organized under the 
laws of the State of Minnesota, with its office and principal place of 
business located at 2267 Ford Parkway, St. Paul, Minn. 

Par. 2. Said respondent for more than 10 years last past has been, 
and is now, engaged in the business of producing, selling leasing, 
renting, and distributing commercial or advertising films to or for 
advertisers of various commodities and to other distributors of adver- 
tising films. Said respondent furnishes display services to adver- 
tisers through the exhibiting of such films upon the screens of various 
motion picture theaters throughout the United States, with whom it 
has screening agreements. 

Said respondent is one of the largest producers and distributors of 
commercial or advertising films in the United States and causes said 
films when produced, sold, leased or rented, to be transported from its 
place of business to motion picture theaters located throughout the 
several States of the United States, where said films are displayed on 
the screens of such theaters for a specified period of time, usually 1 
week. Upon the conclusion of the display period such films are 
returned by the theater or exhibitor to said respondent. 
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There has been, and is now, a constant recurring course and flow of 
said commercial or advertising films in interstate commerce through- 
out the several States of the United States. 

Par. 3. Said respondent has been from time to time, and is now, 
in active and substantial competition with other film distributors in 
the sale, rental and distribution in said commerce of commercial or 
advertising films. 

Par. 4. In or about the year 1937, and from time to time thereafter, 
said respondent has entered into long term screening agreements with 
various motion picture exhibitors for the exclusive privilege of exhib- 
iting commercial or advertising films, produced or distributed by- 
it, on the screens of the theater or theaters owned or controlled by said 
exhibitors, and said respondent pays the exhibitor at a stipulated rate 
for the privilege of displaying its advertising films. Such agreements 
are referred to as “Theater Screening Agreements,” in which there is 
included the following provision : 


° 


The exhibitor agrees no other paid advertising slides or films will be displayed 
during the term of this agreement, except that contracts with advertisers made 
previous to the date of this agreement shall be continued only to the earliest 
expiration date of said contract, or contracts. 

The foregoing provision has been enforced by respondent and ad- 
hered to by a substantial number of exhibitors located throughout the 
United States. 

Par. 5. The capacity, tendency and effect of the aforesaid agree- 
ments and the acts of said respondent in the performance thereof are 
and have been, to unduly restrain, lessen, suppress, and injure com- 
petition in the interstate sale, lease, rental and distribution of com- 
mercial or advertising films and to unduly hinder and_ prevent 
competing producers, sellers and distributors of commercial or ad- 
vertising films from selling, leasing, renting, and distributing such 
films from the various States of the United States, where said pro- 
ducers, sellers, and distributors are located, to and into various other 
States where the exhibitors of said films are located, and to monopolize 
in said respondent the sale, lease, rental and distribution of commercial 
or advertising films in commerce as herein stated. 

As a further effect of the aforesaid agreements, advertisers or 
prospective advertisers, who, in their respective marketing areas, have 
sought to obtain motion picture film advertising through said other 
film distributors, have been compelled, as a result. of the restrictive 
provisions of said agreements, either to place their business with 
respondent or to forego this type of advertising. 
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Par. 6. The acts and practices of respondent, as herein alleged, are 
all to the prejudice of competitors of respondent and of the public; 
have a dangerous tendency to hinder and prevent and have actually 
hindered and prevented competition in the sale, leasing, rental and 
distribution of commercial or advertising films in commerce within 
the intent and meaning of the Federal Trade Commission Act; have 
unreasonably restrained such commerce in commercial or advertising 
films, and have a dangerous tendency to create in respondent a monop- 
oly in certain areas of the United States in the sale, leasing, rental and 
distribution of such films, and constitute unfair methods of competi- 
tion in commerce within the intent and meaning of section 5 of the 
Federal Trade Commission Act. 


Report, FrInpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 26, 1947, issued and subse- 
quently served its complaint in this proceeding upon the respondent 
named in the caption hereof, charging it with the use of unfair methods 
of competition in commerce in violation of the provisions of said act. 
After the respondent filed its answer, testimony and other evidence 
in support of and in opposition to the allegations of the complaint 
were introduced before a trial examiner of the Commission theretofore 
duly designated by it and such testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, this 
proceding regularly came on for final hearing before the Commission 
upon the complaint, the answer thereto, testimony and other evidence, 
and the recommended decision of the trial examiner (all other inter- 
vening procedure, including the filing of briefs and presentation be- 
fore the Commission of oral argument, having been waived) ; and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this findings as to the facts and its conclusion 


drawn therefrom. 
FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Reid H. Ray Film Industries, Inc., is a 
corporation organized under the laws of the State of Minnesota with 
its principal office and place of business located at 226 Ford Parkway, 
St. Paul, Minn. At the time the complaint issued in this proceeding, 
respondent was known as Ray-Bell Films, Inc., which name was 
changed to Reid H. Ray Film Industries, Inc., on July 1, 1947. 
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Par. 2. Since 1936 the respondent has been engaged in the business. 
of producing, selling, leasing and distributing commercial or adver- 
tising films to or for advertisers and to other distributors of advertising 
films. : 

In the course and conduct of its business the respondent enters into 
agreements with various advertisers to display, in designated theaters, 
motion picture films advertising the business of the advertiser or the. 
commodities sold by him. In connection with such contracts with 
advertisers the respondent purchases screening space from various 
theater owners, both independent and chain, who are hereinafter re- 
ferred to as exhibitors, by entering into agreements with them to dis- 
play advertising films supplied by the respondent in their various 
theaters. These advertising films are returned to the respondent by 
such exhibitors at the end of the screening period. 

In performance of its contracts with advertisers to display motion 
picture films advertising their businesses or commodities on the 
screens of various motion picture theaters, respondent ships such ad- 
vertising films from its place of business in the State of Minnesota 
to the various exhibitors located in other States of the United States. 

In most instances where agreements to display respondent’s adver- 
tising films are entered into with other distributors such advertising 
films are shipped from respondent’s place of business in the State of 
Minnesota, either directly to such distributor or to the theaters 
designated by them, located in States other than the State of Minne- 
sota. When the screening of such films is completed they are returned 
to the respondent at its place of business in the State of Minnesota by 
such exhibitor or distributor. : 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said commercial or advertising films in 
commerce among and between the various States of the United States. 

Par. 3. In the course and conduct of its business as herein described, 
the respondent has been engaged in substantial competition with other 
corporations, individuals and business concerns, in the sale, leasing 
and distribution of commercial or advertising films in commerce 
among and between the various States of the United States. 

Par. 4. The motion picture advertising film business conducted by 
the respondent falls into three divisions: local advertising, manu- 
facturer-dealer or cooperative advertising, and national advertising. 

The motion picture advertising films used by the respondent are 
of the playlet type and are about 40 feet in length, with a 20-foot 
trailer attached identifying the advertiser. These films may be either 
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black and white or color, with live action or cartoon animation with 
sound accompaniment. 

As the price of producing a special series of films for a local adver- 
tiser would be prohibitive, the so-called library film has been developed 
which is adaptable to various lines of business. In this manner the 
local advertiser is provided with ready-made motion pictures for the 
advertising of his particular business which are personalized by the 
addition of a name trailer which identifies the advertiser with the 
line of business advertised by the playlets. 

In the manufacturer-dealer or cooperative program specific playlets 
are produced advertising the product of the manfacturer. The cost 
of production of the playlets is usually paid by the manufacturer, 
while the dealer pays all or part of the theater charge. This plan is 
much the same as the use of library film for local advertising, and is 
used when a manufacturer has exclusive dealers or a limited number 
of dealers in various localities. Such dealers are identified by trailers 
attached to the playlets. 

National advertising is national or regional in scope and consists 
of playlets produced to the manufacturer’s specifications and the costs 
of production and exhibition are borne exclusively by the manufac- 
turer. This plan is generally used for product advertising where the 
manufacturer sells a large number of dealers on a nonexclusive basis. 

Par. 5. In the conduct of its business, the respondent enters into 
written screening agreements with exhibitors for the maximum period 
of 2 years. These agreements provide that the exhibitors shall prop- 
erly display the advertising films, supplied by the respondent, on the 
screens of their theaters as designated, at each and every performance 
and at a time when the theater is dark and the audience is seated but 
not at the beginning or close of any performance or during intermis- 
sions. The respondent also agrees that it will solicit contracts for 
film advertising to be displayed on the exhibitor’s screen and to pay 
the exhibitor each month for screening as designated in the contract. 

Par. 6. In connection with the sale or distribution of respondent’s 
screen advertising service, the respondent enters into contracts with 
advertisers, usually for a period of 1 year, for the display of commer- 
cial films, advertising their businesses or commodities, which con- 
tracts provide for the display of such advertising films in designated 
theaters weekly or every other week for a period of usually 1 year. 
The shortest term contract which the respondent will accept from an 
advertiser is 13 weeks, but this is very rare, and contracts for 1 year 
have become the standard practice. The films are changed so that. 
there is a different playlet for each week that a film is shown. 


334 FEDERAL TRADE COMMISSION DECISIONS 
Findings 47 F.T.C. 


Par. 7. The usual practice, particularly in local advertising, is to 
make an agreement with the theater first so that the salesman may 
know what space he has available for advertising and where located. 
In the greater majority of instances the beginning of performance of 
the contract with the advertiser will not coincide with the beginning 
of the screening agreement with the theater. This may be due to 
unexpired contracts of a previous distributor which are still in force 
or to necessary delays in negotiating contracts with advertisers. This 
very often results in distributors having unexpired contracts with 
advertisers when their contract with the theater expires. 

It is the customary procedure in such cases for the theater to 
recognize the distributor’s contract with the advertiser and permit 
performance after the expiration date of screening agreement. 

In practice, the period of time specified in the contracts between 
the theater and distributor means a period of time in which the dis- 
tributor is at liberty to solicit contracts with advertisers instead of 
a period of time in which such advertisements will be shown on the 
screen. 

Par. 8. A substantial number of the contracts executed by the re- 
spondent with exhibitors contain the provision that the exhibitor 
agrees that no other paid local advertising films will be displayed 
during the term of the agreement. These exclusive agreements run 
for a maximum period of 2 years. The percentage of exclusive agree- 
ments which are for the maximum period is 87 percent, the remainder 
of 63 percent being for less than the maximum term. 

Par. 9. As of August 1, 1947, there were approximately 20,306 
theaters in the United States and of these about 12,676 exhibited film 
advertising. The respondent as of that date had screening agreements 
with 1,450 theaters of which 458 contained the exclusive clause that 
the exhibitor will not screen or display any advertising or commercial 
films other than those furnished by the respondent. In six of the 
States where the bulk of the theaters having screening agreements 
with respondent are located, respondent, as of such date, held agree- 
ments containing the exclusive clause with approximately 20 percent 
of the total number of theaters exhibiting film advertising in such 
States. 

Among others engaged in the sale and distribution of advertising 
films are Alexander Film Co., United Film Service, Inc., and Motion 
Picture Advertising Service Co., Inc., which companies are respond- 
ents in dockets 5496, 5497, and 5498, respectively. As of August 1947 
Alexander Film Co. had agreements with exhibitors operating 8,498 
theaters and of this number the agreements relating to 4,913 theaters 
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contained the provision that no advertising or commercial films other 
than those furnished by Alexander Film Co. would be displayed for 
remuneration during the terms of such agreements. Many of such 
agreements were for a term of 3 years. United Film Service, Inc., 
had screening agreements containing an exclusive feature on its be- 
half, some for a maximum term of 5 years, with 1,562 theaters, and 
Motion Picture Advertising Service Co., Inc., had similar contracts 
with 2,493 theaters. The total number of exclusive arrangements 
held by the aforesaid three companies and the respondent in this 
proceeding approximated three-fourths of the total number of thea- 
ters in the United States which displayed advertising films for 
compensation. 

Par. 10. The available space for screening advertisements is lim- 
ited and only approximately 60 percent of the theaters accept film 
advertising. In addition, theater patrons resent the showing of too 
much film advertising and thus impose natural limitations on the 
number of advertisements which may be run by theaters, the number 
varying from three to six advertisements or an overall of 2 to 4 
minutes or 2 to 4 percent of the time consumed by each show. 

Par. 11. The use by the respondent of the exclusive screening agree- 
ments, hereinbefore described, has been of material assistance in per- 
mitting the respondent to hold for its own use the screens of the 
theaters with which such contracts were made and has deprived com- 
petitors of the respondent from showing their advertising films in such 
theaters thereby limiting the outlets for their films in a more or less 
limited field and in some instances resulted in such competitors being 
forced to go out of the screen advertising business because of inability 
to obtain outlets for their screen advertising. 

The injurious effects of the respondent’s aforesaid agreements upon 
the competition of others engaged in the interstate sale, leasing, rental 
and distribution of advertising films, together with the tendency to 
monopoly which is inherent therein, have been materially increased by 
the cumulative effects of similar agreements with other exhibitors 
which have been entered into by Alexander Film Co., United Film 
Service, Inc., and Motion Picture Advertising Service Co., Inc. 

Par. 12. In the course of this proceeding the respondent has ad- 
vanced the following contentions in support of its position that no 
public interest is involved in this proceeding: (1) That respondent 
does in fact make screen space available to competitors in theaters 
with which it has exclusive agreements if such competitors’ films are 
of standard length, of the quality distributed by the respondent, satis- 
factory to the theater and screening space is available, and (2) that 
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because of the beneficial value of exclusive agreements to the distribu- 
tor and theater, public interest is not involved. 

In making screening space available to competitors the respondent 
requires the payment to it of the same rate respondent charges its 
advertising customers, less 15 percent commission. Out of this com- 
mission, the competitor must pay the costs of the film, overhead and 
sales expense, which so limits his profit as to make such arrangements 
unprofitable in local advertising. 

The beneficial value of exclusive screening agreements to the re- 
spondent is that they are instrumental in building up the film adver- 
tising business. Such contracts are of assistance in negotiating more 
satisfactory contracts with both theaters and advertisers. Theaters 
in many instances prefer such exclusive agreements because they give 
better control of the screen advertising, eliminate uncertainty and 
extra bookkeeping and prevent misunderstandings with local adver- 
tisers. The advertiser, by means of such exclusive agreements, can 
readily be assured of exclusive use of the screen during the term of 
his contract. 

CONCLUSION 


The Commission has given careful consideration to the contentions 
raised by the respondent. The complaint in this proceeding charges 
the respondent with the use of long-term screening agreements which 
contain the provision that the exhibitor will not screen or display any 
advertising or commercial films other than those furnished by the 
respondent. ‘The respondent admits the use of the exclusive clause — 
in its screening agreements, but in essence denies that its screening 
agreements were for any longer period of time than was necessary 
to service its contracts with advertisers. It is further contended by 
the respondent that because of the beneficial effect of the exclusive 
clause to the distributor, exhibitor and advertiser, there is no unlawful 
restraint of competition and no public interest involved in this 
proceeding. 

The maintenance of free and open competition is in the public in- 
terest and public interest exists in the elimination of practices which 
have the capacity and effect of unreasonably restraining trade or which 
tend to monopoly. The fact that the agreements in question may be 
beneficial or instrumental to respondent in building up its business, or 
that they may be preferred by theaters, is not controlling where the 
effects of such agreements have been and are, as in the circumstances 
here, to unduly hinder, lessen and injure competition. 
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In considering the effect upon competition of the use of respondent’s 
screening agreements containing the exclusive provision in the light of 
the charges of the complaint, the Commission is of the opinion that the 
reasonableness of the restraints imposed thereunder is dependent upon 
the relationship between the term of respondent’s screening agree- 
ments with theaters and the term of its contracts with the advertiser. 

The evidence in this proceeding definitely establishes that an adver- 
tising contract for a period of 1 year has become a standard practice 
in the trade. In some local advertising the term may be less than a 
year, but in no case has such contract extended beyond a year except. 
in the case of renewal. 

Under the general practice the representative of the respondent first 
contacts the theater to determine if space is available for screen adver- 
tising and makes such arrangements as conditions warrant with respect. 
to such space. In this way respondent’s representative is able to show 
prospective advertisers where space is available. In contacting the 
theater it is necessary for the respondent to estimate the amount of 
space it will be able to sell to advertisers. Since film advertising space 
in theaters is limited to four, five, or six advertisements, it is not un- 
reasonable for respondent to contract for all space available for local 
advertising in such theaters, particularly in territories canvassed by 
its salesmen at regular and frequent intervals. 

It is therefore the conclusion of the Commission in the circumstances 
here that an exclusive screening agreement for a period of 1 year is not 
an undue restraint upon competition. 

The Commission, however, rejects the contention of the respondent 
that, due to delays in starting advertising contracts after screening 
agreements were executed, a contract for 2 years or for a period longer 
than 1 year, is necessary to the performance of its contracts with adver- 
tisers. This contention is rejected because by the usual custom and by 
the terms of respondent’s contracts, the theater completes the screen- 
ing of advertisements as required by contract between respondent and 
the advertiser even though the expiration date of the contract extends 
beyond the expiration date of the screening agreement between the 
respondent and theater. 

It is concluded in the circumstances here that the use by respondent 
of its exclusive screening agreements which extend for terms greater 
than 1 year constitutes an unreasonable restraint and restriction of 
competition and that prohibition of respondent’s use thereof is required. 
in the public interest. 
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The aforesaid acts and practices of the respondent as herein found 
constitute unfair methods of competition in commerce within the 
meaning of the Federal Trade Commission Act. 

Commissioner Mason dissenting. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, testimony and other evidence taken before a trial ex- 
aminer of the Commission theretofore duly designated by it, and 
the recommended decision of the trial examiner (all other intervening 
procedure, including the filing of briefs and presentation before the 
Commission of oral argument having been waived) ; and the Com- 
mission, having made its findings as to the facts and its conclusion 
that the respondent has violated the provisions of the Federal Trade 
Commission Act: 

It is ordered, That the respondent, Reid H. Ray Film Industries, 
Inc., a corporation, and its officers, representatives, agents and em- 
ployees, directly or through any corporate or other device, in con- 
nection with the sale, leasing or distribution of commercial or 
advertising films in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act, do forthwith cease and desist from— 

Entering into contracts with motion picture exhibitors for the ex- 
clusive privilege of exhibiting commercial or advertising films in 
theaters owned, controlled or operated by such exhibitors when the 
term of such contracts extends for a period in excess of 1 year, or 
continuing in operation or effect any exclusive screening provision 
in existing contracts when the unexpired term of such provision 
extends for a period of more than a year from the date of the service 
of this order. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 


in writing setting forth in detail the manner and form in which 
it has complied with this order. 


Commissioner Mason dissenting. 


OPINION OF THE COMMISSION 


Mean, Commissioner: 

The Commission issued complaints in the four different cases de- 
scribed in the heading of this opinion, charging that the respective 
respondents were engaged in unfair practices in violation of section 
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5 of the Federal Trade Commission Act. These cases involve similar 
questions of fact and law. The statements and conclusions in this 
opinion refer to the cases collectively and individually. 

The respondents are the largest producers and distributors of 
advertising films in the United States. Respondents have entered 
into contracts with owners of various theaters located throughout 
the United States and have obtained the exclusive use of such theater 
screens for long periods of time. These periods vary in length from 
1 year or less up to 5 years, during which time the exhibitors agree 
to display no advertising films for compensation other than those 
furnished by the respondent with whom the contract is made. Re- 
spondents’ films may be prepared pursuant to agreements with mer- 
chants who are prospective advertisers, but there is a substantial 
volume of ready made or so-called library films of the playette type 
distributed by respondents. Such films are personalized by the addi- 
tion of a name trailer identifying the advertiser with the line of 
business advertised by a particular playette. The agreements be- 
tween the respondents and the merchants who are recipients of the 
advertising expire within a period of 1 year or less. 

The principal question involved in these cases is whether or not 
the restrictive covenants contained in the various screening agree- 
ments between the respondent advertising film companies as distribu- 
tors and certain theater operators or exhibitors constitute an unrea- 
sonable restraint upon commerce and are therefore in violation of 
section 5 of the Federal Trade Commission Act. 

It appears that the use by the respondents of their exclusive screen- 
ing agreements has been of material assistance in permitting each of 
the respondents to hold for his use the screens of the theaters with 
which such contracts have been made. Competing distributors have 
been deprived from showing their advertising film in such theaters 
thereby limiting the outlets for competitive films in a more or less 
limited field. In some instances, competitors have been forced to go 
out of the screen advertising business because of inability to obtain 
outlets for their film advertising. The injurious effects of the agree- 
ments of each of the respondents have been materially increased by 
the cumulative effects of similar agreements with other exhibitors 
which have been entered into by each of the other respondents. Al- 
though competitors of respondents are sometimes permitted to show 
their films on screens under exclusive contracts to one of the respond- 
ents, the cost of the film, overhead and sales expense so limits the profit 
of such competitor as to make this arrangement unprofitable, espe- 
cially in local advertising. 


340 FEDERAL TRADE COMMISSION DECISIONS 


Opinion ' 47 F. T. C. 


The respondents have waived the filing of exceptions to the recom- 
mended decision of the trial examiner and have waived also the filing 
of briefs and the presentation of oral argument before the Commis- 
sion. The trial examiner in effect has found that respondents’ long- 
term exclusive screening arrangements constitute an unreasonable 
restraint and restriction of competition. He has further concluded 
that such exclusive screening arrangements as extend for 1 year or 
less do not unduly or unreasonably restrain trade. In this connection, 
the trial examiner has given weight to the fact that contracts with 
advertisers normally run for a period of 1 year, although in some 
instances they are for a lesser term and he concludes that the reason- 
ableness of the restraints imposed under respondents’ exclusive screen- 
ing arrangements are dependent upon the relationship between the 
term of such screening agreement with the theater and the terms of 
the contracts with the advertisers. 

It is apparent that the nature of the business of these respondents 
renders it desirable that they have an outlet through which they can 
screen their advertising film in order that prospective advertisers can 
be assured that screening space is available for such film advertising 
as they may like to purchase. The general practice of respondents’ 
representative is to contact theaters in the first instance to determine 
if space is available for screen advertising and to make such arrange- 
ments as conditions warrant with respect to such space. It is only 
then in normal course that respondents proceed with their efforts to 
obtain the commitments of merchants with respect to certain of re- 
spondents’ advertising films. 

In the opinion of the Commission, the conclusions of the trial ex- 
aminer that such exclusive screening contracts are unduly restrictive 
of competition and hence unlawful when they extend for periods in 
excess of 1 year are supported by the greater weight of the evidence. 
The Commission moreover is of the view that in the circumstances 
here, such exclusive agreements as are limited to 1 year or less do not 
appear to unreasonably restrain trade. 

That the period specified in a restrictive agreement may be impor- 
tant in determining the lawfulness of some types of exclusive provi- 
sions is demonstrated by the decision of the court in United States 
v. American Can Company, 87 F. Supp. 18 (November 19, 1949), 
Under consideration in that case were contracts requiring customers 
to purchase their total requirements of specified merchandise from a 
particular source for periods up to 5 years. Although the court 
concluded that the longer term agreements there involved constituted 
instruments by which competition was suppressed and eliminated 
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and monopoly promoted, in applying the remedy therefor it was 
further concluded that agreements extending for 1 year should be 
absolved of adverse competitive effects in the circumstances of that 
case. The court in such connection stated: 


Mindful that requirements contracts are not per se unlawful, and that one 
of the elements which should be considered is the length thereof, it is only 
fair to conclude after a careful review of the evidence, that a contract for a 
period of 1 year would permit competitive influences to operate at the expira- 
tion of said period of time, and the vice which is now present in the 5-year 
requirements contracts, would be removed. Under a contract limited to 1 year, 
the user-consumer would be guaranteed an assured supply and protected by a 
definite obligation on the part of American to meet the totality of needs of the 
canner, while he, in turn, would have a fixed obligation to purchase his seasonal 
needs from American, thus making for mutuality of contract and obligation. 

To strike down the requirements contracts and to declare them totally void 
as violative of the Sherman Act, without at the same time affording to the user- 
consumer a supply over a limited period of time, would be destructive, illogical, 
unsound and not inconsonance with the acute and particular problems confront- 
ing the canning industry. 


It is noted, however, that at the time this opinion is being written, 
the judgment of the trial court in that case has not yet become final 
since hearings pertaining to the type of relief to be granted are in 
progress.’ 

As of August 1947, the total number of exclusive agreements held 
by respondents in the aggregate approximated three-fourths of the 
total number of theaters in the United States which screen film ad- 
vertising for compensation. Although the Commission has deter- 
mined in these cases that the effects of the exclusive contracts for a 
period in excess of 1 year have been to unduly restrain competition, 
the action of the Commission in these cases manifestly does not im- 
pinge on the rights of respondents to contract for extended terms 
on a nonexclusive basis with theater owners under circumstances which 
do not unduly hinder competition. The corrective action of the Com- 
mission is directed only to such exclusive agreements as are designed 
to exclude unreasonably for prolonged periods the advertising films 


1 Judge Harris entered final decree in said matter at San Francisco on June 22, 1950, 
and thereafter, on November 24, 1950, entered “Order and Instructions,’ in which the 
court denied defendant’s application for modification of paragraph 8 of section II of the 
judgment so as to permit defendant American Can, subject to certain conditions, to make 
certain payments for office space, to customers, as well as for storage or manufacturing, 
and to make payments for leases, easements and licenses obtained from railrcads, States 
or cities; and, in response to the Government’s request, entered the court’s interpretation 
and construction with respect to certain matters having to do with section III of the decree 
relating to “Machines and Equipment,” deferring the court’s finding as to the ‘‘Compen- 
satory Rentals,’’ which defendant was to establish for each type and model of leased 
container closing machine, pending a factual report on the practical and accounting aspects 


of the question from the special master. 
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' of competitiors of respondents from the screens of theaters. It is 
the view of the majority of the Commission that the orders to cease 
and desist which are issuing herewith are appropriate in the circum- 
stances here. 


DissENTING OPINION oF ComMISSIONER LowELuL B. Mason 


To understand the subject of this litigation one must know what 
trailer ads are because we are here concerned with the leasing of screen 
time in theaters for the exhibition of respondent’s trailer ads. 

When you look at a picture extolling the virtues of a specific com- 
mercial product, you are looking at a trailer ad. 

People mostly go to the movies to forget their cares. In the words 
of the industry, “This is the privilege of motion pictures, that they 
bring great joy and relaxation to humankind.” 

Trailer ads do not bring audiences much of either. Generally, peo- 
ple believe any form of advertising in a place of amusement is a bore 
and ought to be done away with. 

On the other hand, the small theater owner benefits satis trailer 
ads. Heis paid to sor them. 

Features, news reels and shorts cost him money. However, trailer 
ads actually reverse the flow of film money back into his own till. He 
pays for a film of somebody’s love life, but he gets paid for showing the 
cold facts about somebody’s breakfast food or shaving mugs. 

The order in this case prohibits the trailer ad maker from leasing 
screen time from a theater owner for a greater period than 1 year. If 
we could do this, it might be a great favor to audiences. Unfortu- 
nately, the privilege of boring the public for pay is a theater owner’s 
inalienable right, provided he doesn’t carry the thing too far. 

People know trailer ads help eke out an existence for the small ex- 
hibitor. It’s sort of a subsidy to keep the marginal operator alive. 
This is why audiences in small towns and communities sit quietly every 
night whilst the community theater parades a variety of commercial 
plugs across the screen. 

I do not believe we should prohibit a theater owner from leasing 
exclusive space in his lobby, his basement, his roof or even on his screen 
for as long as he wants provided the shape matter of the ad is legal. 
Yet that is in actual effect what the order here does. It restricts one 
class of persons (trailer ad distributors) from buying what another 


class (theater owner) may want to sell, namely a lease for more than 
1 year. 
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It must be borne in mind that the gravamen of the charge is not 
aimed at the exclusiveness of the contract for as the Findings of 
Facts concede: 

Since film advertising space in theaters is limited to four, five or six ad- 
vertisements, it is not unreasonable for respondent to contract for all space 
available for local advertising in such theaters, particularly in territories can- 
vassed by its salesmen at regular and frequent intervals. 

The prohibition runs to the length of the lease rather than its 
terms. The order says “yes” to 1 year but “no” to anything longer. 

As I pointed out at the beginning, trailer ads are a source of income 
to small theaters. The large and powerful movie house disdains to 
use such films. As a consequence, any restriction on the right to lease 
screen time affects only small businessmen. For them, it may be that 
portion of income which represents the difference between profit and 
loss. I think the question as to whether a long or short lease is the 
better should be left to the judgment of the small businessman. At 
least I would like him to have the privilege of choice. Nowhere in 
our 43 volumes of decisions can I find where we have held a 1-year 
lease was legal but that the same lease for a longer period was an 
unfair act or practice in commerce. 

Leaving for the moment the unsalutory but indirect effect of this 
order on smal] exhibitors let us consider the direct problems of re- 
spondent in this case. 

I believe we should approach this not as a legal abstraction but 
realistically. 

When a man sells something he does not have on his shelf he is a 
speculator. When the respondent (as here) is prohibited from as- 
suring himself screen space for more than 1 year the time lag between 
the act of purchasing that space for 1 year and reselling it to adver- 
tisers for 1 year will always place him in the speculator’s seat. 

We are reassured the order won’t hurt the respondent because, in 
the words of the trial examiner : 

The theater completes the screening of advertisements as required by contract 
between respondent and the advertiser even though the expiration date of the 
contract extends beyond the expiration date of the screening agreement between 
the respondent and theatre. 

I like to think of all businessmen as generous but an order against 
a respondent which relies on the implied generosity of others to go 
easy on the hapless defendant stretches governmental optimism 


too far. 
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Perhaps the case is of scant moment. Certainly a decision one 
way or another will not greatly affect our economy, but I dissent 
rather than let the matter go by because it illustrates the inequality 
and error that creep in to the Procrustean fitting of the law enunciated 
in such ponderous cases as U. S. v. American Can (relied upon by the 
majority) when seeking to regulate the many and infinitesimal prob- 
lems as are illustrated by Ray-Bell’s alleged monopolistic practices 
here. 

On the one hand, we have litigation against a can company doing a 
fifth of a billion dollars’ worth of business a year (the biggest in the 
world), and controlling over 46 percent of the “competition” (if such 
it be) in the sale of cans. 

On the other hand, we have a tiny enterprise whose share of the 
limited market for film trailer ads is represented by the figure of 458 
leases out of a probable 12,676 and a possible 20,306 or less than 4 
percent of the competition.’ 

To apply the reasoning of the court in the American Can case here is 
like killing butterflies with a pile driver. 

Nor can I put much stock in the plea that this order is needed to 
nip monopoly in the bud. If we nipped every bud with 4 percent of 
a market the fields of American industry would look like Egypt’s 
after the locusts. Ray-Bell has a long way to grow before its com- 
petitors need fear it will grow into a monopoly. 

When the Federal Trade Commission gets into determining how 
long an ad taker’s lease shall run, we open up an astonishing new field 
of activity for us and one that we might well wish ourselves out of 
before we hear the end of it. 

I am against it. 


1The majority opinicn written to apply to the four companies sued states: 

“The total number of exclusive agreements held by respondents in the aggregate approxi- 
mated 75 percent of total number.” 

To carry this reasoning a step further, if the F. T. C. had sued all the film and com- 
panies we could justify antimonopoly orders against a tyro with 2 dollars’ worth of 
annual business on the grounds that he with all the others approximated 100 percent 
of the total industry. 
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ALEXANDER FILM COMPANY 


COMPLAINT, FINDINGS, ORDER, AND SUPPORTING AND DISSENTING OPINIONS 
IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS 
APPROVED SEPT. 26, 1914 


Docket 5496. Complaint, May 26, 1947—Decision, Oct. 17, 1950 


Maintenance of free and open competition is in the public interest, and public 
interest exists in the elimination of practices which have the capacity and 
effect of unreasonably restraining trade or which tend to monopoly-; and 
the fact that certain exclusive dealing agreements, challenged as restrictive 
and in unreasonable restraint of trade, might be beneficial to respondent 
as instrumental in building up its business, or might be preferred by mo- 
tion picture theaters concerned, is not controlling where the effects of such 
agreements have been and are to unduly hinder, lessen, and injure compe- 
tition. 


Where a corporation which was engaged in the production, and in the competi- 
tive interstate sale, leasing, and distribution to or for advertisers, and to 
other distributors, of commercial or advertising films, including so-called 
library films of the playlet type, with name trailers identifying the adver- 
tisers; doing a business which embraced local advertising, manufacturer- 
dealer or cooperative advertising, and national advertising; and in con- 
nection therewith, entering into agreements with such theaters as accepted 
film advertising, for the limited space available for such advertisements, 
and into contracts, usually for a year, but no longer, with advertisers for 
the display of commercial film advertising their businesses or commodities 
in the space thus made available; and constituting one of the four largest 
producers and distributors of advertising films in the United States, which 
together entered into such exclusive arrangements as below described with 
about three-fourths of the theaters in the United States displaying adver- 
tising films for compensation— 

Entered into agreements with motion picture theaters or exhibitors for terms 
of 3 years, 2 years, or 1 year, through contracts, many of which provided 
that “the exhibitor agrees not to screen or display any advertising or 
commercial films other than those furnished by the distributors, excepting 
films or slides exhibited for charitable organizations or for present and 
future attractions’, and, as of August 1, 1947, had such exclusive contracts 
with 4,913 of the 8,495 theaters with which it had screening agreements ; 

With the result that it was thereby materially assisted in holding for its own 
use the sereens of the theaters with which such contracts were made; com- 
petitors were prevented from showing their films in such theaters, thereby 
eliminating their outlets in a limited field, and, in some instances, forcing 
them out of business; and the injurious effect of such agreements upon 
competition, together with the tendency to monopoly inherent therein, was 
materially increased by the cumulative effects of similar agreements entered 
into by the three aforesaid other similarly engaged concerns: 
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Held, That the use of such contracts, as extended for terms greater than 1 year, 
constituted an unreasonable restraint and restriction of competition; that 
prohibition of such use was required in the public interest; and that said 
acts and practices, under the circumstances set forth, constituted unfair 
methods of competition in commerce. 


As respects respondent’s contention in the aforesaid proceeding that it did in 
fact make screen space available to competitors in theaters in which it 
had exclusive agreements, if such films were of standard length, of the 
quality distributed by the respondent, satisfactory to the theater, and 
screening space was available: it appeared that respondent required the 
payment to it of the same rate it charged its advertising customers, less 
15 percent commission, out of which the competitor had to pay the costs 
of the film, overhead, and sales expense, and thereby so limited the latter’s 
profit as to make such arrangement unprofitable in local advertising. 


With regard to respondent’s contention that because of the beneficial value of 
the exclusive agreements to the distributor and theater, to-wit, that such 
agreements are instrumental in building up the film advertising business; 
that they are of assistance in negotiating more satisfactory contracts with 
both theaters and advertisers; that in many instances theaters prefer them 
because they give better control of the screen advertising, eliminate un- 
certainty and extra bookkeeping, and prevent misunderstandings with local 
advertisers; and that the advertiser, by means of such exclusive agree- 
ments, can readily be assured of exclusive use of the screen during the term 
of his contract: the fact that the agreements in question might be beneficial 
to respondent or to theaters as above suggested, is not controlling where the 
effects of such agreements have been and are, as in the instant case, to 
unduly lessen and injure competition. 


In considering the effect upon competition of the use of respondent’s screening 
agreements containing the exclusive provision in the light of the charges of 
the complaint, namely, that the capacity, tendency, and effect thereof were 
to unduly restrain and injure competition in the interstate conduct of the 
business concerned, and to unduly hinder and prevent competitors from 
carrying on such business, as therein more particularly set out: 

The Commission was of the opinion that the reasonableness of the restraints 
imposed was dependent upon the relationship between the terms of re- 
spondent’s screening agreements with theaters and the terms of its contracts 
with the adver PISers; and that an exclusive screening agreement for a period 
of one year was not an undue restraint upon competition ; it appearing in 
said connection that an advertising contract for 1 year has become standard 
practice in the trade, that it is the practice to first contact the theater in 
order that respondent’s representatives may determine if space is available 
for such advyerising, make arrangements with respect thereto, and thus be 
able to show prospective advertisers where space is available, and that it 
is not unreasonable for respondent—since film advertising space in theaters 
is limited to four, five, or six advertisements—to contract for all space 
available, particularly in territories canvassed by its salesmen at regular 
and frequent intervals. 
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With regard to the fact that under the practice herein concerned, the beginning 
of the performance of a contract with the advertiser will not coincide with 
the beginning of the screening agreement with the theater, so that very 
often distributors have unexpired contracts with advertisers when their 
contract with the theater expires, and respondent’s contention that due to 
delays in starting advertising contracts after screening agreements are 
executed, a contract for 2 years or for a period longer than 1 year, is 
necessary to the performance of its contracts with advertisers: 

The Commission rejected said contention, since by the usual custom and by the 
terms of respondent’s contracts, the theater completes the screening of ad- 
vertisements, even though the expiration date of the contract extends beyond: 
the expiration date of the screening agreement between the respondent and 
the theater. 


In said proceeding, in which it appeared that the total number of long-term, 
exclusive agreements of the kind here involved, made by the respondent and 
the other three concerns hereinbefore referred to, aggregated about three- 
fourths of the theaters in the United States which screen film advertising 
for compensation, and the Commission agreed with the conclusion of the 
trial examiner that the reasonableness of the restraints imposed under 
respondent’s exclusive screening agreements was dependent upon the rela- 
tionship between the term of the screening agreement with the theater and 
the terms of the contracts with the advertisers, that respondent’s long-term 
exclusive screening agreements constituted an unreasonable restraint and 
restriction of competition, but that such agreements as did not extend for 
more than a year did not unduly or unreasonably restrain trade: 

The action of the Commission in such cases manifestly did not impinge on the 
right of respondent to contract for extended terms on a nonexclusive basis. 
with theater owners under circumstances which do not unduly hinder com- 
petition, and the Commission’s corrective action was directed only to such 
exclusive agreements as are designed to exclude unreasonably for prolonged 
periods the advertising films of competitors from the screens of theaters. 


In said proceeding, in which the Commission was of the view that, under the 
circumstances of the case, including the nature of the business, which ren- 
dered it desirable that respondents have an outlet through which they could 
screen advertising film in order that prospective advertisers could be as- 
sured that screening space was available for such film advertising as they 
might like to purchase; the general practice, on the part of respondents’ 
representatives, of contacting theaters in the first instance to determine if 
space was available for screen advertising, and make such arrangements as. 
conditions warranted with respect thereto, and thereafter, in normal course, 
proceeding with efforts to obtain the commitments of merchants with respect 
to display of respondents’ advertising films; and the fact that it was the 
standard practice to make such contracts with advertisers for a period of. 
1 year: 

The Commission, in concluding that such exclusive agreements as were limited 
to 1 year or less did not unreasonably restrain trade, was not unmindful of, 
the decision in United States v. American Can Co., Nov. 19, 1949, 87 F. Supp. 
18, in which it was demonstrated that the period specified in a restrictive 
agreement might be important in determining the lawfulness of some types, 
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of exclusive provisions, in that the court, while condemning the longer terms 
agreements there involved as instruments by which competition was sup- 
pressed and eliminated and monopoly promoted, concluded, nevertheless, 
that agreements extending for 1 year should, under the circumstances of the 
case, be absolved of adverse competitive effects. 


Before Mr. Frank Hier and Mr. Earl J. K old, trial examiners. 
Mr. Floyd O. Collins and Mr. Lewis F. Depro for the Commission. 
Mr. Thomas M. Burgess, of Colorado Springs, Colo., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the Alexander Film 
Co., a corporation, hereinafter referred to as respondent, has violated 
the provisions of section 5 of the Federal Trade Commission Act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParacrarH 1. Respondent is a corporation organized under the laws 
of the State of Delaware, with its office and principal place of busi- 
ness located at Colorado Springs, Colo. 

Par. 2. Said respondent for more than 10 years last past has been, 
and is now, engaged in the business of producing, selling, leasing, 
renting, a distributing commercial or advertising films to or for 
advertisers of various commodities and to other distributors of ad- 
vertising films. Said respondent furnishes display services to adver- 
tisers through the exhibiting of such films upon the screens of various 
motion picture theaters throughout the United States, with whom 
it has screening agreements. 

Said respondent is the largest producer and distributor of com- 
mercial or advertising films in the United States and causes said films 
when produced, sold, leased, or rented to be transported from its 
studios and place of business to motion-picture theaters located 
throughout the several States of the United States, and in the District 
of Columbia, where said films are displayed on the screens of such 
theaters for a specified period of time, usually 1 week. Upon the con- 
clusion of the display period such films are returned by the theater 
or exhibitor to said respondent. 

There has been, and now is, a constant recurring course and flow of 
said commercial or ativer tet films in interstate commerce, through- 
out the several States of the United States and in the District of 
Columbia. 
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Par. 3. Said respondent has been from time to time, and is now, in 
active and substantial competition with other film distributors in the 
sale, rental, and distribution in said commerce of commercal or adver- 
tising films. 

Par. 4. In or about the year 1937, and from time to time there- 
after, said respondent has entered into long term screening agreements 
with various motion picture exhibitors for the exclusive privilege of 
exhibiting commercial or advertsing films, produced or distributed by 
it, on the screens of the theater or theaters owned or controlled by 
said exhibitors, and said respondent pays the exhibitor at a stipulated 
rate for the privilege of displaying its advertising films. Such agree- 
ments are referred to as “Theater Screening Agreements,” in which 
there is included the following provision: 

The Exhibitor agrees not to screen or display any advertising or commercial 
films other than those furnished by the Distributor, excepting films or slides ex- 
hibited for charitable organizations, or for present and future producticns. 

The foregoing provision has been enforced by respondent and ad- 
hered to by a substantial number of exhibitors located throughout the 
United States, and in the District of Columbia. 

Par. 5. The capacity, tendency, and effect of the aforesaid agree- 
ments and the acts of said respondent in the performance thereof are, 
and have been, to unduly restrain, lessen, injure, and suppress com- 
petition in the interstate sale, lease, rental, and distribution of com- 
mercial or advertising films and to unduly hinder and prevent com- 
peting producers, sellers, and distributors of commercial or advertising 
films from selling, leasing, renting, and distributing such films from 
the various States of the United States, where said producers, sellers, 
and distributors are located, to and into various other States where the 
exhibitors of said films are located, and to monopolize in said respond- 
ent the sale, lease, rental, and distribution of commercial or advertising 
films in commerce as herein set out. 

As a further effect of the aforesaid agreements, advertisers or pro- 
spective advertisers, who, in their respective marketing areas, have 
sought to obtain motion picture film advertising through said other 
film distributors, have been compelled as a result of the restrictive 
provisions of said agreements, either to place their business with re- 
spondent or to forego this type of advertising. 

Par. 6. The acts and practices of respondent, as herein alleged, are 
ail to the prejudice of competitors of respondent and of the public; 
have a dangerous tendency to hinder and prevent, and have actually 
hindered and prevented competition in the sale, leasing, rental, and 
distribution of commercial or advertising films in commerce within 
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the intent and meaning of the Federal Trade Commission Act; have 
unreasonably restrained such commerce in commercial or advertising 
films, and have a dangerous tendency to create in respondent a monop- 
oly in the sale, leasing, rental, and distribution of such films, and con- 
stitute unfair methods of competition in commerce within the intent 
and meaning of section 5 of the Federal Trade Commission Act. 


Report, Frnpines as To THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 26, 1947, issued and subse- 
quently served its complaint in this proceeding upon the respondent 
named in the caption hereof, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the respondent filed its answer, testimony and 
other evidence in support of and in opposition to the allegations of 
the complaint were introduced before a trial examiner of the Commis- 
sion theretofore duly designated by it and such testimony and other 
evidence were duly recorded and filed in the office of the Commission. » 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission upon the complaint, the answer thereto, testimony 
and other evidence, and the recommended decision of the trial exam- 
iner (all other intervening procedure, including the filing of briefs 
and presentation before the Commission of oral argument having 
been waived) ; and the Commission, having duly considered the mat- 
ter and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public and makes this its findings as 
to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Alexander Film Co. is a corporation 
organized and existing under the laws of the State of Delaware, with 
its principal office and place of business located near Colorado Springs 
in E] Paso County, in the State of Colorado. 

Par. 2. Since 1919 the respondent has been engaged in the business 
of producing, selling, leasing, and distributing commercial or adver- 
tising films to or for advertisers and to other distributors of adver- 
tising films. 

In the course and conduct of its business the respondent enters into 
agreements with various advertisers to display, in designated theaters, 
motion-picture films advertising the business of the advertiser or the 
commodities sold by him. In connection with such contracts with 
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advertisers the respondent purchases screening space from various 
theater owners, both independent and chain, who are hereinafter re- 
ferred to as exhibitors, by entering into agreements with them to dis- 
play advertising films supplied by the respondent designated as Alex- 
ander Screen Advertising Service in their various theaters and to 
return all films promptly to the respondent at the end of the screening 
period. 

In performance of its contracts with advertisers to display motion 
picture films advertising their businesses or commodities on the 
screens of various motion picture theaters, respondent ships such ad- 
vertising films from its place of business in the State of Colorado 
to the various exhibitors located in other States of the United States. 

In most instances where agreements to display respondent’s Screen 
Advertising Service are entered into with other distributors such ad- 
vertising films are shipped from respondent’s place of business in the 
State of Colorado, either directly to such distributors or to the theaters 
designated by them, located in States other than the State of Colo- 
rado. When the screening of such films is completed they are re- 
turned to the respondent at its place of business in the State of 
Colorado by such exhibitor or distributor. 

Respondent maintains and at all times mentioned herein has main- 
tained a course of trade in said commercial or advertising films in 
commerce among and between the various States of the United States. 

Par. 3. In the course and conduct of its business as herein described, 
the respondent has been engaged in substantial competition with other 
corporations, individuals, and business concerns, in the sale, leasing, 
and distribution of commercial or advertising films in commerce 
among and between the various States of the United States. 

Par. 4. The motion picture advertising film business conducted by 
the respondent falls into three divisions: local advertising, manufac- 
turer-dealer or cooperative advertising, and national advertising. 

The motion picture advertising films used by the respondent are of 
the playlet type and are about 40 feet in length with a 20-foot trailer 
attached identifying the advertiser. These films may be either black 
and white or color, with live action or cartoon animation with sound 
accompaniment. 

As the price of producing a special series of films for a local ad- 
vertiser would be prehibitive, the so-called library film has been de- 
veloped which is adaptable to various lines of business. In this 
manner the local advertiser is provided with ready-made motion 
pictures for the advertising of his particular business which are per- 


919875—53——26 


aoe FEDERAL TRADE COMMISSION DECISIONS 
Findings 47¥F.T.C. 


sonalized by the addition of a name trailer which identifies the 
advertiser with the line of business advertised by the playlets. 

In the manufacturer-dealer or cooperative program specific playlets 
are produced advertising the product of the manufacturer. The cost 
of production of the playlets is usually paid by the manufacturer, 
while the dealer pays all or part of the theater charge. This plan is 
much the same as the use of library film for local advertising, and is 
used when a manufacturer has exclusive dealers or a limited number 
of dealers in various localities. Such dealers are identified by trailers 
attached to the playlets. 

National advertising is national or regional in scope and consists 
of playlets produced to the manufacturer’s specifications and the costs 
of production and exhibition are borne exclusively by the manu- 
facturer. This plan is generally used for product advertising where 
the manufacturer sells to a large number of dealers on a nonexclusive 
basis. 

Par. 5. In the conduct of its business the respondent enters into 
written screening agreements with exhibitors for the maximum period 
of 3 years with many being written for 2-year and 1-year terms. 

These agreements provide that the exhibitors shall properly dis- 
play Alexander Screen Advertising Service on the screens of their 
theaters as designated, at each and every performance, and at a time 
when the theater is dark and the audience is seated. The respondent 
also agrees that it will solicit contracts for Alexander Service to be 
displayed on the exhibitors’ screens and to pay the exhibitors each 
month for screening as designated in the contracts. 

Par. 6. In connection with the sale or distribution of respondent’s 
Screen Advertising Service, the respondent enters into contracts with 
advertisers, usually for a period of 1 year, for the display of com- 
mercial films, advertising their businesses or commodities, which con- 
tracts provide for the display of such advertising films in designated 
theaters weekly or every other week for a period of usually 1 year. 
The shortest term contract which the respondent will accept from an 
advertiser is 13 weeks, but this is very rare, and contracts for 1 year 
have become the standard practice in the trade. The films are changed 
so that there is a different playlet for each week that a film is shown. 

Par. 7. The usual practice, particularly in local advertising, is to 
make an agreement with the theater first so that the salesman may 
know what space he has available for advertising and where located. 
In the greater majority of instances the beginning of performance 
of the contract with the advertiser will not coincide with the begin- 
ning of the screening agreement with the theater. This may be due 
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to unexpired contracts of a previous distributor which are still in 
force or to necessary delays in negotiating contract with advertisers. 
This very often results in distributors having unexpired contracts 
with advertisers when their contract with the theater expires. 

It is the customary procedure in such cases for the theater to recog- 
nize the distributor’s contract with the advertiser and permit per- 
formance after the expiration date of screening agreement. 

In practice, the period of time specified in the contracts between 
the theater and distributor means a period of time in which the 
distributor is at liberty to solicit contracts with advertisers instead 
of a period of time in which such advertisements will be shown on the 
screen. 

Par. 8. The contracts entered into by the respondent with exhibi- 
tors, for screening of its advertising films, fall into four general types: 
the partial guarantee plan which is used in about 89 percent of the 
deals; the minimum guarantee plan which is used in about nine 
percent of the deals; the flat guarantee plan which is used in approxi- 
mately 1 percent of the deals; and the theater collect plan which is used 
in less than 1 percent of the deals. All of these contracts contain the 
following clause: 

The Exhibitor agrees not to screen or display any advertising or commercial 
films other than those furnished by the distributor, excepting films or slides 
exhibited for charitable organizations or for present and future attractions. 

In those instances where an exclusive is not given by the theater, 
this clause is either stricken or changed at the time of execution, in 
accordance with the agreement between the parties. The partial 
guarantee contract, which is the principal contract used by respondent, 
is not a guarantee that any number of spaces on the screen will be 
used or purchased, but only that respondent guarantees payment for 
any and all advertising space sold by it to advertisers. 

Par. 9. As of August 1, 1947, there were approximately 20,306 
theaters in the United States and of these about 12,676 exhibited 
film advertising. The respondent as of that date had screening 
agreements with 8,498 theaters of which 4,913 contained the exclusive 
clause that the exhibitor will not screen or display any advertising 
or commercial films other than those furnished by the respondent. 

Among others engaged in the sale and distribution of advertising 
films are Reid H. Ray Film Industries, Inc., United Film Service, 
Inc., and Motion Picture Advertising Service Co., Inc., which com- 
panies are respondent in dockets 5495, 5497, and 5498, respectively. 
As of August 1947 Reid H. Ray Film Industries, Inc., had agree- 
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ments with exhibitors operating 1,450 theaters and of this number 
the agreements relating to 458 contained the provision that no local 
advertising other than commercial films furnished by Reid H. Ray 
Film Industries, Inc., would be displayed for remuneration during 
the terms of such agreements. Many of such agreements were for a 
term of 2 years. United Film Service, Inc., had screening agreements 
containing an exclusive feature on its behalf, some for a maximum 
term of 5 years, with 1,562 theaters, and Motion Picture Advertising 
Service Co., Inc., had similar contracts with 2,493 theaters. The total 
number of exclusive arrangements held by the aforesaid three com- 
panies and the respondent in this proceeding approximated three- 
fourths of the total number of theaters in the United States which 
displayed advertising films for compensation. 

Par. 10. The available space for screening advertisements is limited 
and only approximately 60 percent of the theaters accept film adver- 
tising. In addition, theater patrons resent the showing of too much. 
film advertising and thus impose natural limitations on the number 
of advertisements which may be run by theaters, the number varying 
from three to six advertisements or an over-all of 2 to 4 minutes or 
2 to 4 percent of the time consumed by each show. 

Par. 11. The use by the respondent of the exclusive screening agree- 
ments, hereinbefore described, has been of material assistance in per- 
mitting the respondent to hold for its own use the screens of the 
theaters with which such contracts were made and has deprived com- 
petitors of the respondent from showing their advertising films in 
such theaters thereby limiting the outlets for their films in a more or 
less limited field and in some instances resulting in such competitors 
being forced to go out of the screen advertising business because of 
inability to obtain outlets for their screen advertising. 

The injurious effects of the respondent’s aforesaid agreements upon 
the competition of others engaged in the interstate sale, leasing, 
rental, and distribution of advertising films, together with the ten- 
dency-to monopoly which is inherent therein, have been materially 
increased by the cumulative effects of similar agreements with other 
exhibitors which have been entered into by Reid H. Ray Film Indus- 
tries, Inc., United Film Service, Inc., and Motion Picture Advertising 
Service Co., Inc. 

Exhibitors with whom exclusive agreements were made by re- 
spondent cooperated in carrying out such agreements by notifying dis- 
tributors of the execntion of such exclusive agreements and directing 
that they sell no more advertising for their screens and deal with the 
respondent in all details concerning pending contracts. 
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_ Par. 12. In the course of this proceeding the respondent has ad- 
vanced the following contentions in support of its position that no 
public interest is involved in this proceeding: (1) That respondent 
does in fact make screen space available to competitors in theaters 
with which it has exclusive agreements if such competitors’ films are 
of standard length, of the quality distributed by the respondent, satis- 
factory to the theater and screening space is available, and (2) that 
because of the beneficial value of exclusive agreements to the dis- 
tributor and theater, public interest is not involved. 

In making screening space available to competitors the respondent 
requires the payment to it of the same rate respondent charges its 
advertising customers, less 15 percent commission. Out of this com- 
mission, the competitor must pay the costs of the film, overhead, and 
sales expense which so limits his profit as to make such arrangement 
unprofitable in local advertising. 

The beneficial value of exclusive screening agreements to the re- 
spondent is that they are instrumental in building up the film adver- 
tising business. Such contracts are of assistance in negotiating more 
satisfactory contracts with both theaters and advertisers. Theaters 
in many instances prefer such exclusive agreements because they give 
better control of the screen advertising, eliminate uncertainty and 
extra bookkeeping, and prevent misunderstandings with local adver- 
tisers. The advertiser, by means of such exclusive agreements, can 
readily be assured of exclusive use of the screen during the term of 
his contract. 

CONCLUSION 


The Commission has given careful consideration to the contentions 
raised by the respondent. The complaint in this proceeding charges 
the respondent with the use of long term screening agreements which 
contain the provision that the exhibitor will not screen or display 
any advertising or commercial films other than those furnished by 
the respondent. The respondent admits the use of the exclusive clause 
in its screening agreements, but in essence denies that its screening 
agreement were for any longer period of time than was necessary to 
service its contracts with advertisers. It is further contended by the 
respondent that because of the beneficial effect of the exclusive clause 
to the distributor, exhibitor, and advertiser, there is no unlawful 
restraint of competition and no public interest involved in this 
proceeding. 

The maintenance of free and open competition is in the public 
interest and public interest exists in the elimination of practices 


356 FEDERAL TRADE COMMISSION DECISIONS 
Conclusion 47F. T.C. 


which have the capacity and effect of unreasonably restraining trade 
or which tend to monopoly. The fact that the agreements in question 
may be beneficial or instrumental to respondent in building up its 
business, or that they may be preferred by theaters, is not controlling 
where the effects of such agreements have been and are, as in the 
circumstances here, to unduly hinder, lessen, and injure competition. 

In considering the effect upon competition of the use of respond- 
ent’s screening agreements containing the exclusive provision in the 
light of the charges of the complaint, the Commission is of the opinion 
that the reasonableness of the restraints imposed thereunder is de- 
pendent upon the relationship between the term of respondent’s screen- 
ing agreements with theaters and the term of its contracts with the 
advertiser. 

The evidence in this proceeding definitely establishes that an adver- 
tising contract for a period of 1 year has become a standard prac- 
tice in the trade. In some local advertising the term may be less 
than a year, but in no case has such contract extended beyond a year 
except in the case of renewal. 

Under the general practice the representative of the respondent 
first contacts the theater to determine if space is available for screen 
advertising and makes such arrangements as conditions warrant with 
respect to such space. In this way respondent’s representative is 
able to show prospective advertisers where space is available. In 
contacting the theater it is necessary for the respondent to estimate 
the amount of space it will be able to sell to advertisers. Since film 
advertising space in theaters is limited to four, five, or six advertise- 
ments, it is not unreasonable for respondent to contract for all space 
available in such theaters, particularly in territories canvassed by its 
salesmen at regular and frequent intervals. 

It is therefore the conclusion of the Commission in the circum- 
stances here than an exclusive screening agreement for a period of 
1 year is not an undue restraint upon competition. 

The Commission, however, rejects the contention of the respondent 
that, due to delays in starting advertising contracts after screening 
agreements were executed, a contract for 2 years or for a period longer 
than 1 year, is necessary to the performance of its contracts with ad- 
vertisers. This contention is rejected because by the usual custom 
and by the terms of respondent’s contracts, the theater completes the 
screening of advertisements as required by contract between respond- 
ent and the advertiser even though the expiration date of the contract 
extends beyond the expiration date of the screening agreement between 
the respondent and theater. 
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It is concluded in the circumstances here that the use by respondent 
of exclusive screening agreements which extend for terms greater 
than 1 year constitutes an unreasonable restraint and restriction of 
competition and that prohibition of the respondent’s use thereof is 
required in the public interest. 

The aforesaid acts and practices of the respondent as herein found 
constitute unfair methods of competition in commerce within the 
meaning of the Federal Trade Commission Act. 

Commissioner Mason dissenting. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ent, testimony and other evidence taken before a trial examiner of 
the Commission theretofore duly designated by it, and the recom- 
mended decision of the trial examiner (all other intervening proced- 
ure, including the filing of briefs and presentation before the Com- 
mission of oral argument having been waived) ; and the Commission, 
having made its findings as to the facts and its conclusion that the 
respondent has violated the provisions of the Federal Trade Commis- 
sion Act: 

It is ordered, That the respondent, Alexander Film Co., a corpora- 
tion, and its officers, representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the sale, 
leasing, or distribution of commercial or advertising films in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from— 

Entering into contracts with motion picture exhibitors for the ex- 
clusive privilege of exhibiting commercial or advertising films in 
theaters owned, controlled, or operated by such exhibitors when the 
term of such contracts extends for a period in excess of 1 year, or 
continuing in operation or effect any exclusive screening provision 
in existing contracts when the unexpired term of such provision ex- 
tends for a period of more than a year from the date of the service 
of this order. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 

Commissioner Mason dissenting. 
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Mean, Commissioner: 


The Commission issued complaints in the four different cases de- 
scribed in the heading of this opinion, charging that the respective 
respondents were engaged in unfair practices in violation of section 
5 of the Federal Trade Commission Act. These cases involve similar 
questions of fact and law. The statements and conclusions in this 
opinion refer to the cases collectively and individually. 

The respondents are the largest producers and distributors of adver- 
tising films in the United States. -Respondents have entered into con- 
tracts with owners of various theaters located throughout the United 
States and have obtained the exclusive use of such theater screens for 
Jong periods of time. These periods vary in length from 1 year or 
Jess up to 5 years, during which time the exhibitors agree to display 
no advertising films for compensation other than those furnished by 
the respondent with whom the contract is made. Respondents’ films 
may be prepared pursuant to agreements with merchants who are 
prospective advertisers, but there is a substantial volume of ready 
made or so-called library films of the playette type distributed by 
respondents. Such films are personalized by the addition of a name 
trailer identifying the advertiser with the line of business advertised 
by a particular playette. The agreements between the respondents 
and the merchants who are recipients of the advertising expire within 
a period of 1 year or less. 

The principal question involved in these cases is whether or not 
the restrictive covenants contained in the various screening agreements 
between the respondent advertising film companies as distributors 
and certain theater operators or exhibitors constitute an unreasonable 
restraint upon commerce and are therefore in violation of section 5 
of the Federal Trade Commission Act. 

It appears that the use by the respondents of their exclusive screen- 
ing agreements has been of material assistance in permitting each of 
the respondents to hold for his use the screens of the theaters with 
which such contracts have been made. Competing distributors have 
been deprived from showing their advertising film in such theatres 
thereby limiting the outlets for competitive films in a more or less 
limited field. In some instances, competitors have been forced to go 
out of the screen advertising business because of inability to obtain 
outlets for their film advertising. The injurious effects of the agree- 
ments of each of the respondents have been materially increased by 
the cumulative effects of similar agreements with other exhibitors 
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which have been entered into by each of the other respondents. 
Although competitors of respondents are sometimes permitted to 
show their films on screens under exclusive contracts to one of the 
respondents, the cost of the film, overhead and sales expense so limits 
the profit of such competitor as to make this arrangement unprofitable, 
especially in local advertising. 

The respondents have waived the filing of exceptions to the recom- 
mended decision of the trial examiner and have waived also the filing 
of briefs and the presentation of oral argument before the Commis- 
sion. The trial examiner in effect has found that respondents’ long- 
term exclusive screening arrangements constitute an unreasonable 
restraint and restriction of competition. He has further concluded 
that such exclusive screening arrangements as extend for 1 year or 
less do not unduly or unreasonably restrain trade. In this connec- 
tion, the trial examiner has given weight to the fact that contracts 
with advertisers normally run for a period of 1 year, although in some 
instances they are for a lesser term and he concludes that the reason- 
ableness of the restraints imposed under respondents’ exclusive screen- 
ing arrangements are dependent upon the relationship between the 
term of such screening agreement with the theater and the terms of 
the contracts with the advertisers. 

It is apparent that the nature of the business of these respondents 
renders it desirable that they have an outlet through which they can 
screen their advertising film in order that prospective advertisers can 
be assured that screening space is available for such film advertising 
as they may like to purchase. The general practice of respondents’ 
representative is to contact theaters in the first instance to determine 
if space is available for screen advertising and to make such arrange- 
ments as conditions warrant with respect to such space. It is only 
then in normal course that respondents proceed with their efforts to 
obtain the commitments of merchants with respect to certain of 
respondents’ advertising films. 

In the opinion of the Commission, the conclusions of the trial ex- 
aminer that such exclusive screening contracts are unduly restrictive 
of competition and hence unlawful when they extend for periods in 
excess of 1 year are supported by the greater weight of the evidence. 
The Commissioner moreover is of the view that in the circumstances 
here, such exclusive agreements as are limited to 1 year or less do not 
appear to unreasonably restrain trade. 

That the period specified in a restrictive agreement may be im- 
portant in determining the lawfulness of some types of exclusive 
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provisions is demonstrated by the decision of the court in United 
States v. American Oan Company, 87 F. Supp. 18 (Nov. 19, 1949). 
Under consideration in that case were contracts requiring customers 
to purchase their total requirements of specified merchandise from a 
particular source for periods up to 5 years. Although the court 
concluded that the longer term agreements there involved constituted 
instruments by which competition was suppressed and eliminated 
and monopoly promoted, in applying the remedy therefor it was 
further concluded that agreements extending for 1 year should be 
absolved of adverse competitive effects in the circumstances of. that 
case. The court in such connection stated: 


Mindful that requirements contracts are not per se unlawful, and that one 
of the elements which should be considered is the length thereof, it is only 
fair to conclude after a careful review of the evidence, that a contract for a 
period of 1 year would permit competitive influences to operate at the expira- 
tion of said period of time, and the vice which is now present in the 5-year re- 
quirements contracts, would be removed. Under a contract limited to 1 year, 
the user-consumer would be guaranteed an assured supply and protected by a 
definite obligation on the part of American to meet the totality of needs of 
the canner, while he, in turn, would have a fixed obligation to purchase his 
seasonal needs from American, thus making for mutuality of contract and 
obligation. 

To strike down the requirements contracts and to declare them totally void 
as violative of the Sherman Act, without at the same time affording to the user- 
consumer a supply over a limited period of time, would be destructive, illogical, 
unsound, and not inconsonance with the acute and particular problems con- 
fronting the canning industry. 


It is noted, however, that at the time this opinion is being written, 
the judgment of the trial court in that case has not yet become final 
since hearings pertaining to the type of relief to be granted are in 
progress.* 

As of August 1947, the total number of exclusive agreements held 
by respondents in the aggregate approximated three-fourths of the 
total number of theaters in the United States which screen film ad- 
vertising for compensation. Although the Commission has deter- 


* Judge Harris entered final decree in said matter at San Francisco on June 22, 1950, 
and thereafter, on Noy. 24, 1950, entered “Order and Instructions”, in which the court 
denied defendant’s application for modification of par. 8 of sec. II of the judgment so as to 
permit denfendant American Can, subject to certain conditions, to make certain payments 
for office space, to customers, as well as for storage or manufacturing, and to make payments 
for leases, easements, and licenses obtained from railroads, states or cities ; and, in re- 
sponse to the Government’s request entered the court’s interpretation and construction with 
respect to certain matters having to do with sec. III of the decree relating to ‘Machines 
and Equipment”, deferring the court’s finding as to the “Compensatory Rentals’, which 
defendant was to establish for each type and model of leased container closing machine, 


pending a factual report on the practical and accounting aspects of the question from the 
Special Master. 
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mined in these cases that the effects of the exclusive contracts for a 
period in excess of 1 year have been to unduly restrain competition, 
the action of the Commission in these cases manifestly does not im- 
pinge on the rights of respondents to contract for extended terms 
on a nonexclusive basis with theater owners under circumstances 
which do not unduly hinder competition. The corrective action of 
the Commission is directed only to such exclusive agreements as are 
designed to exclude unreasonably for prolonged periods the adver- 
tising films of competitors of respondents from the screens of theaters. 
It is the view of the majority of the Commission that the orders to 
cease and desist which are issuing herewith are appropriate in the 
circumstances here. 


DissENTING Opinion oF ComMIssIONER Loweuu B. Mason 


Commissioner Mason dissents to the order herein for the reasons 
he has set forth in Docket No. 5495, Ray-Bell Films, Inc.? 


2 See ante, p. 342. 
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UNITED FILM AD SERVICE, INC. 


COMPLAINT, FINDINGS, ORDER, AND SUPPORTING AND DISSENTING OPINIONS 
IN REGARD TO THH ALLEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS 
APPROVED SEPT. 26, 1914 


Docket 5497. Complaint, May 26, 1947—Decision, Oct. 17, 1950 


Maintenance of free and open competition is in the public interest, and public 
interest exists in the elimination of practices which have the capacity 
and effect of unreasonably restraining trade or which tend to monopoly ; 
and the fact that certain exclusive dealing agreements, challenged as re- 
strictive and in unreasonable restraint of trade, might be beneficial to: 
respondent as instrumental in building up its business, or might be pre- 
ferred by motion picture theaters concerned, is not controlling where the 
effects of such agreements have been and are to unduly hinder, lessen, and 
injure competition. 


Where a corporation which was engaged in the production, and in the competi- 
tive interstate sale, leasing and distribution to or for advertisers, and to 
other distributors, of commercial or advertising films, including so-called 
library films of the playlet type, with name trailers identifying the adver- 
tisers; doing a business which embraced local advertising, manufacturer- 
dealer or cooperative advertising, and national advertising; and, in connec- 
tion therewith, entering into agreements with such theaters as accepted film. 
advertising, for the limited space available for such advertisements, and 
into contracts, usually for a year, but no longer, with advertisers for the 
display of commercial film advertising their businesses or commodities in 
the space thus made available; and constituting one of the four largest pro- 
ducers and distributors of advertising films in the United States, which 
together entered into such exclusive arrangements as below described with 
about three-fourths of the theaters in the United States displaying adver- 
tising films for compensation— 

Entered into agreements with motion picture theaters or exhibitors for terms 
of 5, 2, or 3 years, through contracts, a substantial number of which con- 
tained the provision that the exhibitor would not screen or display any 
advertising other than that furnished by said corporation during the term 
of the agreement; and, as of August 1, 1947, had such exclusive agreements 
with 1,562 of the 3,886 threaters with which it had screening agreements ; 

With the result that it was thereby materially assisted in holding for its own 
use the screens of the theaters with which such contracts were made; 
competitors were prevented from showing their films in such theaters, 
thereby eliminating their outlets in a limited field and, in some instances, 
forcing them out of business; and the injurious effect of such agreements 
upon competition, together with the tendency to monopoly inherent therein, 
was materially increased by the cumulative effects of similar agreements 
entered into by the three aforesaid other similarly engaged concerns: 
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Held, That the use of such contracts as extended for terms greater than 1 year, 
constituted an unreasonable restraint and restriction of competition; that 
prohibition of such use was required in the public interest; and that said 
acts and practices, under the circumstances set forth, constituted unfair 
methods of competition in commerce. 


As respects respondent’s contention in the aforesaid proceeding that it did in 
fact make screen space available to competitors in theaters in which it had 
exclusive agreements, if such films were of standard length, of the quality 
distributed by the respondent, satisfactory to the theater, and screening 
space was available; it appeared that respondent required the payment 
to it of the same rate it charged its advertising customers, less 15 percent 
commission, out of which the competitor had to pay the costs of the film, 
overhead, and sales expense, and thereby so limited the latter’s profit as 
to make such arrangements unprofitable in local advertising. 


With regard to respondent’s contention that because of the beneficial value 
of the exclusive agreements to the distributor and theater, to wit, that 
such agreements are instrumental in building up the film advertising busi- 
ness; that they are of assistance in negotiating more satisfactory con- 
tracts with both theaters and advertisers; that in many instances theaters 
prefer them because they give better control of the screen advertising, 
eliminate uncertainty and exra bookkeeping, and prevent misunderstandings 
with local advertisers; and that the advertiser, by means of such exclusive 
agreements, can readily be assured of exclusive use of the screen during 
the term of his contract; the fact that the agreements in question might be 
beneficial to respondent or to theaters as above suggested, is not controlling 
where the effects of such agreements have been and are, as in the instant 
case, to unduly lessen and injure competition. 


In considering the effect upon competition of the use of respondent’s screening 
agreements containing the exclusive provision in the light of the charges 
of the complaint, namely, that the capacity, tendency, and effect thereof 
were to unduly restrain and injure competition in the interstate conduct 
of the business concerned, and to unduly hinder and prevent competitors 
from carrying on such business, as therein more particularly set out— 

The Commission was of the opinion that the reasonableness of the restraints 
imposed was dependent upon the relationship between the terms of re- 
spondent’s screening agreements with theaters and the terms of its con- 
tracts with the advertisers, and that an exclusive screening agreement for 
a period of 1 year was not an undue restraint upon competition ; it appear- 
ing in said connection that an advertising contract for 1 year has become 
standard practice in the trade, that it is the practice to first contact the 
theater in order that respondent’s representatives may determine if space 
is available for such advertising, make arrangements with respect thereto, 
and thus be able to show prospective advertisers where space is available, 
and that it is not unreasonable for respondent—since film advertising space 
in theaters is limited to four, five, or six advertisements—to contract for 
all space available, particularly in territories canvassed by its salesmen 
at regular and frequent intervals. 


With regard to the fact that under the practice herein concerned, the begin- 
ning of the performance of a contract with the advertiser will not coincide 


364 FEDERAL TRADE COMMISSION DECISIONS 


Syllabus 47 BIG: 


with the beginning of the screening agreement with the theater, so that 
very often distributors have unexpired contracts with advertisers when 
their contract with the theater expires, and respondent’s contention that 
due to delays in starting advertising contracts after screening agreements 
are executed, a contract for 2 years or for a period longer than 1 year, is 
necessary to the performance of its contracts with advertisers— 

The Commission rejected said contention, since by the usual custom and by the 
terms of respondent’s contracts, the theater completes the screening of 
advertisements, even though the expiration date of the contract extends 
beyond the expiration date of the screening agreement between the re- 
spondent and the theater. 


In said proceeding, in which it nppeared that the total number of long-term, 
exclusive agreements of the kind here involved, made by the respondent and 
the other three concerns hereinbefore referred to, aggregated about three- 
fourths of the theaters in the United States which screen film advertising for 
compensation, and the Commission agreed with the conclusion of the trial 
examiner that the reasonableness of the restraints imposed upon respond- 
ent’s exclusive screening agreements was dependent upon the relationship 
between the term of the screening agreement with the theater and the terms 
of the contracts with the advertisers, that respondent’s long-term exclusive 
sereening agreements constituted an unreasonable restraint and restriction 
of competition, but that such agreements as did not extend for more than 
a year did not unduly or unreasonably restrain trade— 

The action of the Commission in such eases manifestly did not impinge on the 
right of respondent to contract for extended terms on a nonexclusive basis 
with theater owners under circumstances which do not unduly hinder com- 
petition, and the Commission’s corrective action was directed only to such 
exclusive agreements as are designed to exclude unreasonably for prolonged 
periods the advertising films of competitors from the screens of theaters. 


In said proceeding, in which the Commission was of the view that under the 
circumstances of the case, including the nature of the business, which 
rendered it desirable that respondents have an outlet through which they 
could screen advertising film in order that prospective advertisers could 
be assured that screening space was available for such film advertising as 
they might like to purchase; the general practice, on the part of respondent’s 
representatives, of contacting theaters in the first instance to determine if 
space was available for screen advertising, and make such arrangements 
as conditions warranted with respect thereto, and of thereafter, in normal 
course, proceeding with efforts to obtain the commitments of merchants 
with respect to display of respondent’s advertising films; and the fact that 
it was the standard practice to make such contracts with advertisers for 
periods of 1 year— 

The Commission, in concluding that such exclusive agreements as were limited 
to 1 year or less did not unreasonably restrain trade, was not unmindful of 
the decision in United States y. American Can Co., Noy. 19, 1949, 87 F. Supp. 
18, in which it was demonstrated that the period specified in a restrictive 
agreement might be important in determining the lawfulness of some types 
of exclusive provisions, in that the court, while condemning the longer 
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terlus agreements there invloved as instruments by which competition was 
suppressed and eliminated and monopoly promoted, concluded,- neverthe- 
less, that agreements extending for 1 year should, under the circumstances 
of the case, be absolved of udverse competitive effects. 


Before Mr. Frank Hier and Mr. Earl J. Kolb, trial examiners. 
Mr. Floyd O. Collins and Mr. Lewis F. Depro for the Commission. 
Morrison, Nugent, Berger, flecker & Buch, of Kansas City, Mo., for 
respondent. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that United Film Ad 
Service, Inc., a corporation, hereinafter referred to as respondent, 
has violated the provisions of section 5 of the Federal Trade Commis- 
sion Act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondent is a corporation organized under the 
laws of the State of Missouri, with its office and principal place 
of business located at 2449 Charlotte Street, Kansas City, Mo. 

Par. 2. Said respondent for more than 10 years last past has 
been, and is now, engaged in the business of producing, selling, leas- 
ing, renting, and distributing commercial or advertising films to or 
for advertisers of various commodities and to other distributors of 
such film. Said respondent furnishes display services to advertisers 
through the exhibiting of such films upon the screens of various mo- 
tion picture theaters throughout the United States, with whom it 
has screening agreements. 

Said respondent is one of the largest producers and distributors 
of commercial or advertising films in the United States and causes 
said films when produced, sold, leased or rented, to be transported 
from its place of business to motion picture theaters located through- 
out the several States of the United States, where said films are 
displayed on the screens of such theaters for a specified period of 
time, usually 1 week. Upon the conclusion of the display period 
such films are returned by the theaters or exhibitors to said respondent. 

There has been, and is now, a constant recurring course and flow 
of said commercial or advertising films in interstate commerce, 
throughout the several States of the United States. 

Par. 3. Said respondent has been from time to time, and is now, 
in active and substantial competition with other film distributors in 
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the sale, rental, and distribution in said commerce of commercial or 
advertising films. 

Par. 4. In or about the year 1937, and from time to time thereafter, 
said respondent has entered into long term screening agreements with 
various motion picture exhibitors for the exclusive privilege of ex- 
hibiting commercial or advertising films, produced or distributed by 
it, on the screens of the theater or theaters owned or controlled by 
said exhibitors, whereby said respondent pays the exhibitor at a stip- 
ulated rate for the privilege of displaying its advertising films. Such 
agreements are known and designated as “Theater Screening Agree- 
ments,” in which there is included the following provision: 

The exhibitor agrees not to screen or display any advertising on the screens 
of the above theaters other than that furnished by the distributor, excepting 


films or slides exhibited for charitable or political organizations, or for the 
exhibitor’s present or future film attractions. 


The foregoing provision has been enforced by respondent and 
adhered to by a substantial number of exhibitors located throughout 
the United States. 

Par. 5. The capacity, tendency, and effect of the aforesaid agree- 
ments and the acts of said respondent in the performance thereof are, 
and have been, to unduly restrain, lessen, suppress, and injure com- 
petition in the interstate sale, lease, rental, and distribution of com- 
mercial or advertising films and to unduly hinder and prevent 
competing producers, sellers, and distributors of commercial or 
advertising films from selling, leasing, renting, and distributing such 
films from the various States of the United States, where said pro- 
ducers, sellers, and distributors are located, to and into various other 
States where the exhibitors of said films are located, and to monopolize 
in said respondent the sale, lease, rental, and distribution of com- 
mercial or advertising films in commerce as herein stated. 

As a further effect of the aforesaid agreements, advertisers or pro- 
spective advertisers, who, in their respective marketing areas, have 
sought to obtain motion picture film advertising through said other 
film distributors, have been compelled as a result of the restrictive 
provisions of said agreements, either to place their business with re- 
spondent or to forego this type of advertising. 

Par. 6. The acts and practices of respondent, as herein alleged, 
are all to the prejudice of competitors of respondent and of the public; 
have a dangerous tendency to hinder and prevent, and have actually 
hindered and prevented competition in the sale, leasing, rental, and 
distribution of commercial or advertising films in commerce within 
the intent and meaning of the Federal Trade Commission Act; have 
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unreasonably restrained such commerce in commercial or advertis- 
ing films, and have a dangerous tendency to create in respondent a 
monopoly in certain sections of the United States in the sale, leasing, 
rental, and distribution of such films, and constitute unfair methods 
of competition in commerce within the intent and meaning of section 
5 of the Federal Trade Commission Act. 


Report, FINDINGS AS To THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 26, 1947, issued and subse- 
quently served its complaint in this proceeding upon the respondent. 
named in the caption hereof, charging it with the use of unfair methods 
of competition in commerce in violation of the provisions of said act. 
After the respondent filed its answer, testimony and other evidence 
in support of and in opposition to the allegations of the complaint were 
introduced before a trial examiner of the Commission theretofore duly 
designated by it and such testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, this 
proceeding regularly came on for final hearing before the Commission 
upon the complaint, the answer thereto, testimony and other evidence, 
and the recommended decision of the trial examiner (all other inter- 
vening procedure, including the filing of briefs and presentation 
before the Commission of oral argument having been waived) ; and 
the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the in- 
terest of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, United Film Service, Inc. (errone- 
ously named in the complaint as United Film Ad Service, Inc.) is a 
corporation organized and existing under the laws of the State of 
Missouri, with its principal office and place of business at 2449 Char- 
lotte Street, Kansas City, Mo. 

Par. 2. Since 1924 the respondent has been engaged in the business 
of producing, selling, leasing, and distributing commercial or adver- 
tising films to or for advertisers and to other distributors of advertis- 
ing films. 

In the course and conduct of its business the respondent enters 
into agreements with various advertisers to display, in designated 
theaters, motion picture films advertising the business of the adver- 
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tiser or the commodities sold by him. In connection with such con- 
tracts with advertisers the respondent purchases screening space from 
various exhibitors or theater owners, both independent and chain, 
who are hereinafter referred to as exhibitors, by entering into agree- 
ments with them to display advertising films supplied by the respond- 
ent in their various theaters and to return all films promptly to the 
respondent at the end of the screening period. 

In performance of its contracts with advertisers to display motion 
picture films advertising their businesses or commodities on the 
screens of various motion picture theaters, respondent ships such 
advertising films from its place of business in the State of Missouri 
to the various theaters and exhibitors located in other States of the 
United States. 

In most instances where agreements to display respondent’s adver- 
tising films are entered into with other distributors such advertising 
films are shipped from respondent’s place of business in the State of 
Missouri, either directly to such distributor or to the theaters de- 
signated by them, located in States other than the State of Missouri. 
When the screening of such films is completed they are returned to 
the respondent at its place of business in the State of Missouri by such 
exhibitor or distributor. 

Respondent maintains and at all times mentioned herein has main- 
tained a course of trade in said commercial or advertising films in 
commerce among and between the various States of the United States. 

Par. 3. In the course and conduct of its business as herein described, 
the respondent has been engaged in substantial competition with other 
corporations, individuals, and business concerns, in the sale, leasing 
and distribution of commercial or advertising films in commerce 
among and between the various States of the United States. 

Par. 4. The motion picture advertising film business conducted by 
the respondent falls into three divisions: Local advertising, manu- 
facture-dealer or cooperative advertising, and national advertising. 

The motion picture advertising films used by the respondent are 
of the playlet type and are about 40 feet in length with a 20-foot trailer 
attached identifying the advertiser. ‘These films may be either black 
and white or color, with live action or cartoon animation with sound 
accompaniment. 

As the price of producing a special series of films for a local adver- 
tiser would be prohibitive, the so-called library film has been devel- 
oped which is adaptable to various lines of business. In this manner 
the local advertiser is provided with ready-made motion pictures for 
the advertising of his particular business which are personalized by 
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the addition of a name trailer which identifies the advertiser with the 
line of business advertised by the playlets. 

In the manufacturer-dealer or cooperative program specific play- 
lets are produced advertising the product of the manufacturer. The 
cost of production of the playlets is usually paid by the manufacturer, 
while the dealer pays all or part of the theater charge. This plan is 
much the same as the use of library film for local advertising, and is 
used when a manufacturer has exclusive dealers or a limited number 
of dealers in various localities. Such dealers are identified by trailers 
attached to the playlets. 

National advertising is national or regional in scope and consists of 
playlets produced to the manufacturer’s specifications and the costs 
of production and exhibition are borne exclusively by the manufac- 
turer. This plan is generally used for product advertising where the 
manufacturer sells to a large number of dealers on a nonexclusive 
basis. 

Par. 5. In the conduct of its business the respondent enters into 
written screening agreements with exhibitors for a miximum period 
of 5 years with the majority being written for 2 or 3 years. 

These agreements provide that the exhibitors shall properly display 
advertising films furnished by the respondent on the screens of their 
theaters as designated, as part of the exhibitors’ regular program, wut 
not immediately opening or closing the program, and that the respond- 
ent will solicit contracts for film advertising to be displayed on the 
exhibitors’ screens and to pay the exhibitors each month for screening 
as designated in the contract. 

Par. 6. In connection with the sale or distribution of respondent’s 
screen advertising service, the respondent enters into contracts with 
advertisers, usually for a period of 1 year, for the display of com- 
mercial films, advertising their businesses or commodities, which con- 
tracts provide for the display of such advertising films in designated 
theaters weekly or every other week for a period of usually 1 year. 
The shortest term contract which the respondent will accept from an 
advertiser is 13 weeks, but this is very rare, and contracts for 1 year 
have become the standard practice. The films are changed so that 
there is a different playlet for each week that a film is shown. 

Par. 7. The usual practice, particularly in local advertising, is to 
make an arrangement with the theater first, so that the salesman may 
know what space he has available for advertising and where located. 
In the greater majority of instances, the beginning of performance 
of the contract with the advertiser will not coincide with the beginning 
of the screening agreement with the theater. This may be due to 
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unexpired contracts of a previous distributor which are still in force 
or to necessary delays in negotiating contracts with advertisers. This 
very often results in distributors having unexpired contracts with 
advertisers when their contract with the theater expires. 

It is the customary procedure in such cases for the theater to recog- 
nize the distributor’s contract with the advertiser and permit per- 
formance after the expiration date of screening agreement. 

In practice, the period of time specified in the contracts between 
the theater and distributor means a period of time in which the 
distributor is at liberty to solicit contracts with advertisers instead 
of a period of time in which such advertisements will be shown on 
the screen. 

Par. 8. A substantial number of the contracts executed with ex- 
hibitors contain the provision that the exhibitor agrees that it will 
not screen or display any advertising other than that furnished by 
the respondent during the term of the agreement. 

Par. 9. As of August 30, 1947, there were approximately 14,439 
theaters in the 27 States in which respondent operates and of these 
about 8,722 exhibited film advertising. The respondent as of that 
date had screening agreements with 3,886 theaters of which 1,562 
contained the exclusive clause that the exhibitor will not screen or 
display any advertising cr commercial films other than those furnished 
by the respondent. 

There were approximately 20,306 theaters in the United States as 
of August 1, 1947, and of these about 12,676 exhibited advertising 
films. Among others engaged in the sale and distribution of adver- 
tising films are Reid H. Ray Film Industries, Inc., Alexander Film 
Co., and Motion Picture Advertising Service Co., Inc., which com- 
panies are respondents in dockets 5495, 5496, and 5498, respectively. 
As of August 1947, Reid H. Ray Film Industries, Inc., had agreements 
with exhibitors operating 1,450 theaters and of this number the 
agreements relating to 458 contained the provision that no local ad- 
vertising other than commercial films furnished by Reid H. Ray 
Industries, Inc., would be displayed for remuneration during the terms 
of such agreements. Many of such agreements were for a term of 
2 years. Alexander Film Co. had screening agreements containing 
an exclusive feature on its behalf, some for a maximum term of 3 years, 
with 4,913 theaters, and Motion Picture Advertising Service Co., Inc., 
had similar contracts running up to 5 years with 2,493 theaters. The 
total number of exclusive arrangements held by the aforesaid three 
companies and the respondent in this proceeding approximated three- 
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fourths of the total number of theaters in the United States which 
displayed advertising films for compensation. 

Par. 10. The available space for screening advertisements is limited 
and only approximately 60 percent of the theaters accept film ad- 
vertising. In addition, theater patrons resent the showing of too 
much film advertising and thus impose natural limitations on the 
number of advertisements which may be run by theaters, the number 
varying from three to six advertisements or an over-all of 2 to 4 
minutes or 2 to 4 percent of the time consumed by each show.. 

Par. 11. The use by the respondent of the exclusive screening agree- — 
ments, hereinbefore described, has been of material assistance in 
permitting the respondent to hold for its own use the screens of the 
theaters with whom such contracts were made and has deprived 
competitors of the respondent from showing their advertising films 
in such theaters thereby limiting the outlets for their films in a more 
or less limited field and in some instances resulted in such competitors 
being forced to go out of the screen advertising business because of 
inability to obtain outlets for their screen advertising.. 

The injurious effects of the respondent’s aforesaid agreements upon 
the competition of others engaged in the interstate sale, leasing, rental, 
and distribution of advertising films, together with the tendency to 
monopoly which is inherent therein, have been materially increased by 
the cumulative effects of similar agreements with other exhibitors 
which have been entered into by Reid H. Ray Film Industries, Inc., 
Alexander Film Co., and Motion Picture Advertising Service Co., Inc. 

Par. 12. In the course of this proceeding the respondent has ad- 
vanced the following contentions in support of its position that no 
public interest is involved in this proceeding: (1) That respondent 
does in fact make screen space available to competitors in theaters 
with which it has exclusive agreements if such competitors’ films are 
of standard length, of the quality distributed by the respondent, satis- 
factory to the theater and screening space is available, and (2) that 
because of the beneficial value of exclusive agreements to the dis- 
tributor and theater, public interest is not involved. 

In making screening space available to competitors the respondent 
requires the payment to it of the same rate respondent charges its 
advertising customers, less 15 percent commission. Out of this com- 
mission, the competitor must pay the costs of the film, overhead, and 
sales expense which so limits his profit as to make such arrangement 
unprofitable in local advertising. 
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The beneficial value of exclusive screening agreements to the re- 
spondent is that they are instrumental in building up the film adver- 
tising business. Such contracts are of assistance in negotiating more 
satisfactory contracts with both theaters and advertisers. Theaters 
in many instances prefer such exclusive agreements because they give 
better control of the screen advertising, eliminate uncertainty and 
extra bookkeeping, and prevent misunderstandings with local adver- 
tisers. The advertiser, by means of such exclusive agreements, can 
readily be assured of exclusive use of the screen during the term of his 
contract. 


CONCLUSION 


The Commission has given careful consideration to the contentions 
raised by the respondent. The complaint in this proceeding charges 
the respondent with the use of long-term screening agreements which 
contain the provision that the exhibitor will not screen or display any 
advertising or commercial films other than those furnished by the 
respondent. The respondent admits the use of the exclusive clause in 
its screening agreements, but in essence denies that its screening agree- 
ments were for any longer period of time than was necessary to service 
its contracts with advertisers. It is further contended by the respond- 
ent that because of the beneficial effect of the exclusive clause to the 
distributor, exhibitor, and advertiser, there is no unlawful restraint 
of competition and no public interest involved in this proceeding. 

The maintenance of free and open competition is in the public in- 
terest and public interest exists in the elimination of practices which 
have the capacity and effect of unreasonably restraining trade or 
which tend to monopoly. The fact that the agreements in question 
may be beneficial or instrumental to respondent in building up its 
business, or that they may be preferred by theaters, is not controlling 
where the effects of such agreements have been and are, as in the 
circumstances here, to unduly hinder, lessen, and injure competition. 

In considering the effect upon competition of the use of respondent’s 
screening agreements containing the exclusive provision in the light 
of the charges of the complaint, the Commission is of the opinion that 
the reasonableness of the restraints imposed thereunder is dependent 
upon the relationship between the term of respondent’s screening 
agreements with theaters and the term of its contracts with the 
advertiser. 

The evidence in this proceeding definitely establishes that an ad- 
vertising contract for a period of 1 year has become a standard prac- 
tice in the trade. In some local advertising the term may be less than 
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a year, but in no case has such contract extended beyond a year except 
in the case of renewal. 

Under the general practice the representative of the respondent first 
contacts the theater to determine if space is available for screen ad- 
vertising and makes such arrangements as conditions warrant with 
respect to such space. In this way respendent’s representative is able 
to show prospective advertisers where space is available. In contact- 
ing the theater it is necessary for the respondent to estimate the 
amount of space it will be able to sell to advertisers. Since film ad- 
vertising space in theaters is limited to four, five, or six advertisements, 
it is not unreasonable for respondent to contract for all space available 
in such theaters, particularly in territories canvassed by its salesmen 
at regular and frequent intervals. 

It is therefore the conclusion of the Commission in the circum- 
stances here that an exclusive screening agreement for a period of 1 
year is not an undue restraint upon competition. 

The Commission, however, rejects the contention of the respondent 
that, due to delays in starting advertising contracts after screening 
agreements were executed, a contract for 2 years or for a period longer 
than 1 year, is necessary to the performance of its contracts with ad- 
vertisers. This contention is rejected because by the usual custom 
and by the terms of respondent’s contracts, the theater completes the 
screening of advertisements as required by contract between respon- 
dent and the advertiser even though the expiration date of the con- 
tract extends beyond the expiration date of the screening agreement 
between the respondent and theater. 

It is concluded in the circumstances here that the use by respondent 
of exclusive screening agreements which extend for terms greater 
than 1 year constitutes an unreasonable restraint and restriction of 
competition and that prohibition of respondent’s use thereof is re- 
quired in the public interest. 

The aforesaid acts and practices of the respondent as herein found 
constitute unfair methods of competition in commerce within the 
meaning of the Federal Trade Commission Act. 

Commissioner Mason dissenting. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, testimony, and other evidence taken before a trial exam- 
iner of the Commission theretofore duly designated by it, and the 
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recommended decision of the trial examiner (all other intervening 
procedure, including the filing of briefs and presentation before the 
Commission of oral argument having been waived) ; and the Com- 
mission, having made its findings as to the facts and its conclusion 
that the respondent has violated the provisions of the Federal Trade 
Commission Act: 

It is ordered, That the respondent, United Film Service, Inc., a 
corporation, and its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the sale, leasing, or distribution of commercial or advertising films 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, do forthwith cease and desist from— 

Entering into contracts with motion picture exhibitors for the ex- 
clusive privilege of exhibiting commercial or advertising films in 
theaters owned, controlled, or operated by such exhibitors when the 
term of such contracts extends for a period in excess of 1 year, or 
continuing in operation or effect any exclusive screening provision in 
existing contracts when the unexpired term of such provision extends 
for a period of more than a year from the date of the service of this 
order. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 

Commissioner Mason dissenting. 


OPINION oF THE CoMMISSION 


Mean, Commissioner: 


The Commission issued complaints in the four different cases de- 
scribed in the heading of this opinion, charging that the respective 
respondents were engaged in unfair practices in violation of section 
5 of the Federal Trade Commission Act. These cases involve similar 
questions of fact and law. The statements and conclusions in this 
opinion refer to the cases collectively and individually. 

The respondents are the largest producers and distributors of ad- 
vertising films in the United States. Respondents have entered into 
contracts with owners of various theaters located throughout the 
United States and have obtained the exclusive use of such theater 
screens for long periods of time. These periods vary in length from 
1 year or less up to 5 years, during which time the exhibitors agree 
to display no advertising films for compensation other than those 
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furnished by the respondent with whom the contract is made. Re- 
spondents’ films may be prepared pursuant to agreements with mer- 
chants who are prospective advertisers, but there is a substantial 
volume of ready-made or so-called library films of the playette type 
distributed by respondents. Such films are personalized by the addi- 
tion of a name trailer identifying the advertiser with the line of 
business advertised by a particular playette. The agreements be- 
tween the respondents and the merchants who are recipients of the 
advertising expire within a period of 1 year or less. 

The principal question involved in these cases is whether or not 
the restrictive covenants contained in the various screening agree- 
ments between the respondent advertising film companies as distrib- 
utors and certain theater operators or exhibitors constitute an un- 
reasonable restraint upon commerce and are therefore in violation of 
section 5 of the Federal Trade Commission Act. 

It appears that the use by the respondents of their exclusive screen- 
ing agreements has been of material assistance in permitting each 
of the respondents to hold for his use the screens of the theaters with 
which such contracts have been made. Competing distributors have 
been deprived from showing their advertising film in such theaters 
thereby limiting the outlets for competitive films in a more or less 
limited field. In some instances, competitors have been forced to go 
out of the screen advertising business because of inability to obtain 
outlets for their film advertising. The injurious effects of the agree- 
ments of each of the respondents have been materially increased by 
the cumulative effects of similar agreements with other exhibitors 
which have been entered into by each of the other respondents. 
Although competitors of respondents are sometimes permitted to 
show their films on screens under exclusive contracts to one of the 
respondents, the cost of the film, overhead, and sales expense so limits 
the profit of such competitor as to make this arrangement unprofitable, 
especially in local advertising. 

The respondents have waived the filing of exceptions to the rec- 
ommended decision of the trial examiner and have waived also the 
filing of briefs and the presentation of oral argument before the 
Commission. The trial examiner in effect has found that respondents’ 
long-term exclusive screening arrangements constitute an unreason- 
able restraint and restriction of competition. He has further con- 
cluded that such exclusive screening arrangements as extend for 1 
year or less do not unduly or unreasonably restrain trade. In this 
connection, the trial examiner has given weight to the fact that con- 
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tracts with advertisers normally run for a period of 1 year, although 
in some instances they are for a lesser term and he concludes that 
the reasonableness of the restraints imposed under respondents’ ex- 
clusive screening arrangements are dependent upon the relationship 
between the term of such screening agreement with the theater and 
the terms of the contracts with the advertisers. 

It is apparent that the nature of the business of these respondents 
renders.it desirable that they have an outlet through which they can 
screen their advertising film in order that prospective advertisers 
can be assured that screening space is available for such film adver- 
tising as they may like to purchase. The general practice of respond- 
ents’ representative is to contact theaters in the first instance to deter- 
mine if space is available for screen advertising and to make such 
arrangements as conditions warrant with respect to such space. It is 
only then in normal course that respondents proceed with their efforts 
to obtain the commitments of merchants with respect to certain of 
respondents’ advertising films. 

In the opinion of the Commission, the conclusions of the trial 
examiner that such exclusive screening contracts are unduly restric- 
tive of competition and hence unlawful when they extend for periods 
in excess of 1 year are supported by the greater weight of the evi- 
dence. The Commission moreover is of the view that in the circum- 
stances here, such exclusive agreements as are limited to 1 year or 
less do not appear to unreasonably restrain trade. 

That the period specified in a restrictive agreement may be im- 
portant in determining the lawfulness of some types of exclusive pro- 
visions is demonstrated by the decision of the court in United States v. 
American Can Company, 87 F. Supp. 18 (November 19, 1949). Under 
consideration in that case were contracts requiring customers to pur- 
chase their total requirements of specified merchandise from a par- 
ticular source for periods up to 5 years. Although the court concluded 
that the longer term agreements there involved constituted instru- 
ments by which competition was suppressed and eliminated and 
monopoly promoted, in applying the remedy therefor it was further 
concluded that agreements extending for 1 year should be absolved of 
adverse competitive effects in the circumstances of that case. The 
court in such connection stated: 

Mindful that requirements contracts are not per se unlawful, and that one of 
the elements which should be considered is the length thereof, it is only fair to 
conclude after a careful review of the evidence, that a contract for a period of 1 


year would permit competitive influences to operate at the expiration of said 
period of time, and the vice which is now present in the 5-year requirements con- 
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tracts, would be removed. Under a contract limited to 1 year, the user-consumer 
would be guaranteed an assured supply and protected by a definite obligation on 
the part of American to meet the totality of needs of the canner, while he, in 
turn, would have a fixed obligation to purchase his seasonal needs from 
American, thus making for mutuality of contract and obligation. 

To strike down the requirements contracts and to declare them totally void as . 
violative of the Sherman Act, without at the same time affording to the user- 
consumer a supply over a limited period of time, would be destructive, illogical, 
unsound, and not inconsonance with the acute and particular problems 
confronting the canning industry. 

It is noted, however, that at the time this opinion is being written, 
the judgment of the trial court in that case has not yet become final 
since hearings pertaining to the type of relief to be granted are in 
progress.* 

As of August 1947, the total number of exclusive agreements held by 
respondents in the aggregate approximated three-fourths of the total 
number of theaters in the United States which screen film advertis- 
ing for compensation. Although the Commission has determined in 
these cases that the effects of the exclusive contracts for a period in 
excess of 1 year have been to unduly restrain competition, the action 
of the Commission in these cases manifestly does not impinge on the 
rights of respondents to contract for extended terms on a nonexclusive 
basis with theater owners under circumstances which do not unduly 
hinder competition. The corrective action of the Commission is di- 
rected only to such exclusive agreements as are designed to exclude 
unreasonably for prolonged periods the advertising films of competi- 
tors of respondents from the screens of theaters. It is the view of the 
majority of the Commission that the orders to cease and desist which 
are issuing herewith are appropriate in the circumstances here. 


DiIssENTING OPINION oF COMMISSIONER LOWELL B. Mason 


Commissioner Mason dissents to the order herein for the reasons 
he has set forth in docket No. 5495, Ray-Bell Films, Inc.? 


1 Judge Harris entered final decree in said matter at San Francisco on June 22, 1950, 
and thereafter, on November 24, 1950, entered “Order and Instructions,” in which the 
court denied defendant’s application for modification of par. 8 of sec. II of the judg- 
ment so as to permit defendant American Can, subject to certain conditions, to make 
certain payments for office space, to customers, as well as for storage or manufacturing, 
and to make payments for leases, easements and licenses obtained from railroads, States 
or cities; and, in response to the Government’s request, entered the court’s interpretation 
and construction with respect to certain matters having to do with sec. III of the decree 
relating to ‘Machines and Equipment,” deferring the court’s finding as to the ‘‘Compen- 
satory Rentals,’ which defendant was to establish for each type and model of leased 
eontainer closing machine, pending a factual report on the practical and accounting aspects 
of the question from the special master, 

2 See ante. p. 342. 


378 FEDERAL TRADE COMMISSION DECISIONS 


Syllabus. 47 F.T.C. 


In THE MATTreR oF 


MOTION PICTURE ADVERTISING SERVICE 
COMPANY, INC. 


COMPLAINT, FINDINGS, ORDER, AND SUPPORTING AND DISSENTING OPINIONS 
IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS 
APPROVED SEPT. 26, 1914 


Docket 5498. Complaint, May 26, 1947—Decision, Oct. 17, 1950 


Maintenance of free and open competition is in the public interest, and public 
interest exists in the elimination of practices which have the capacity and 
effect of unreasonably restraining trade or which tend to monopoly; and 
the fact that certain exclusive dealing agreements, challenged as restrictive 
and in unreasonable restraint of trade, might be beneficial to respondent 
as instrumental in building up its business, or might be preferred by motion- 
picture theaters concerned, is not controlling where the effects of such 
agreements have been and are to unduly hinder, lessen and injure 
competition. 


Where a corporation which was engaged in the production, and in the competi- 
tive interstate sale, leasing and distribution of commercial or advertising 
films, including so-called library films of the playlet type with a name trailer 
identifying the advertiser, to or for advertisers and to other distributors 
of such film; doing a business which embraced local advertising, manufac- 
turer-dealer or cooperative advertising, and national advertising ; and enter- 
ing, into agreements with such theaters as accepted film advertising, for 
space for such advertisements, and into contracts, usually for a year, but 
no longer, with advertisers for the space thus made available; and constitut- 
ing one of the four largest producers and distributors of advertising films 
in the United States, which, in the aggregate, made such exclusive agree- 
ments as below described, with about three-fourths of the theaters in the 
United States which displayed advertising film for compensation— 

Entered into screening contracts with motion-picture theaters or exhibitors 
for terms ranging from 1 year to 2 years and 5 years, which provided in 
the case of a substantial number that the exhibitor would display only 
advertising films furnished by said corporation, excepting films or slides 
for charitable or governmental organizations or announcements of attrac- 
tions of the theater; and, as of August 1, 1947 had such exclusive contracts 
with 2,493 of the 4,096 theaters with which it had screening agreements; 

With the result that it was thereby materially assisted in holding for its own 
use the screens of the theaters with which such contracts were made; com- 
petitors were prevented from showing their films in such theaters, thereby 
eliminating their outlets in a limited field and, in some instances, forcing 
them out of business; and the injurious effect of such agreements upon 
competition together with the tendency to monopoly inherent therein, was 
materially increased by the cumulative effects of similar agreements entered 
into by the three aforesaid other similarly engaged concerns: 

Held, 'That the use of such contracts as extended for terms greater than 1 year, 
constituted an unreasonable restraint and restriction of competition; that 
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prohibition of such use was required in the public interest; and that said 
acts and practices, under the circumstances set forth, constituted unfair 
methods of competition in commerce. 


As respects respondent’s contention in the aforesaid proceeding that it did in 
fact make screen space available to competitors in theaters in which it had 
exclusive agreements, if such films were of standard length, of the quality 
distributed by the respondent, satisfactory to the theater, and screening’ 
space was available: it appeared that respondent required the payment to 
it of the same rate it charged its advertising customers, less 15 percent 
commission, out of which the competitor had to pay the costs of the film, 
overhead, and sales expense, and thereby so limited the latter’s profit as 
to make such arrangement unprofitable in local advertising. 


With regard to respondent’s contention that because of the beneficial value of 
the exclusive agreements to the distributor and theater, to wit, that such 
agreements are instrumental in building up the film-advertising business; 
that they are of assistance in negotiating more satisfactory contracts with 
both theaters and advertisers; that in many instances theaters prefer them 
because they give better control of the screen advertising, eliminate uncer- 
tainty and extra bookkeeping, and prevent misunderstandings with local 
advertisers; and that the advertiser, by means of such exclusive agreements, 
can readily be assured of exclusive use of the screen during the term of 
his contract: the fact that the agreements in question might be beneficial 
to respondent or to theaters as above suggested, is not controlling where 
the effects of such agreements have been and are, as in the instant case, 
to unduly lessen and injure competition. 


In considering the effect upon competition of the use of respondent’s screening 
agreements containing the exclusive provision in the light of the charges 
of the complaint, namely, that the capacity, tendency and effect thereof 
were to unduly restrain and injure competition in the interstate conduct 
of the business concerned, and to unduly hinder and prevent competitors 
from carrying on such business, as therein more particularly set out: 

The Commission was of the opinion that the reasonableness of the restraints 
imposed was dependent upon the relationship between the terms of respond- 
ent’s screening agreements with theaters and the terms of its contracts 
with the advertisers, and that an exclusive screening agreement for a period 
of 1 year was not an undue restraint upon competition; it appearing in 
said connection that an advertising contract for 1 year has become standard 
practice in the trade, that it is the practice to first contact the theater 
in order that respondent’s representatives may determine if space is avail- 
able for such advertising, make arrangements with respect thereto, and 
thus be able to show prospective advertisers where space is available, and 
that it is not unreasonable for respondent—since film advertising space in 
theaters is limited to four, five, or six advertisements—to contract for all 
space available, particularly in territories canvassed by its salesmen at 
regular and frequent intervals. 

With regard to the fact that under the practice herein concerned, the begin- 
ning of the performance of a contract with the advertiser will not coincide 
with the beginning of the screening agreement with the theater, so that 
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very often distributors have unexpired contracts with advertisers when 
their contract with the theater expires, and respondent’s contention that 
due to delays in starting advertising contracts after screening agree- 
ments are executed, a contract for 2 years or for a period longer than 1 
year, is necessary to the performance of its contracts with advertisers: 

The Commission rejected said contention, since by the usual custom and by 
the terms of respondent’s contracts, the theater completes the screening 
of advertisements, even though the expiration date of the contract extends 
beyond the expiration date of the screening agreement between the respond- 
ent and the theater. 


In said proceeding, in which it appeared that the total number of long-term, ex- 
clusive agreements of the kind here involved, made by the respondent, and 
the other three concerns hereinbefore referred to, aggregated about three- 
fourths of the theaters in the United States which screen film advertising 
for compensation, and the Commission agreed with the conclusion of the 
trial examiner that the reasonableness of the restraints imposed under 
respondent’s exclusive screening agreements was dependent upon the re- 
lationship between the terms of the screening agreements with the theater 
and the terms of the contracts with the advertisers, and that respondent’s 
long-term exclusive screening agreements constituted an unreasonable re- 
straint and restriction of competition, but that such agreements as did not 
extend for more than a year did not unduly or unreasonably restrain trade: 

The action of the Commission in such cases manifestly did not impinge on the 
right of respondent to contract for extended terms on a nonexclusive basis 
with theater owners, under circumstances which do not unduly hinder com- 
petition, and the Commission’s corrective action was directed only to such 
exclusive agreements as are designed to exclude unreasonably for pro- 
longed periods the advertising films of competitors from the screens of 
theaters. 


In said proceeding, in which the Commission was of the view that under the 
circumstances of the case, including the nature of the business, which ren- 
dered it desirable that respondents have an outlet through which they could 
screen advertising film in order that prospective advertisers could be as- 
sured that screening space was available for such film advertising as they 
might like to purchase; the general practice on the part of respondents’ 
representatives of contacting theaters in the first instance to determine if 
space was available for screen advertising, and make such arrangements 
as conditions warranted with respect thereto, and of thereafter, in normal 
course, proceeding with efforts to obtain the commitments of merchants 
with respect to display of respondents’ advertising films; and the fact that 
it was the standard practice to make such contracts with advertisers for 
periods of 1 year: 

The Commission, in concluding that such exclusive agreements as were limited 
to 1 year or less did not unreasonably restrain trade, was not unmindful 
of the decision in United States v. American Can Co., Nov. 19, 1949, 87 F. 
Supp. 18, in which it was demonstrated that the period specified in a re- 
strictive agreement might be important in determining the lawfulness of 
some types of exclusive provisions, in that the court, while condemning 
the longer term agreements there involved as instruments by which com- 
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petition was suppressed and eliminated and monopoly promoted, concluded, 
nevertheless, that agreements extending for 1 year should under the cir- 
cumstances of the case be absolved of adverse competitive effects. © 


Before Ur. Frank Hier and Mr. Earl J. Kolb, trial examiners. 
‘Mr. Floyd O. Collins and Mr. Lewis F. Depro for the Commission. 
Rosen, Kammer, Wolf, Hopkins & Burke, of New Orleans, La., 
for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Motion Picture 
Advertising Service, Co., Inc., a corporation, hereinafter referred to 
as respondent, has violated the provisions of section 5 of the Federal 
Trade Commission Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

PARAGRAPH 1. Respondent is a corporation organized under the laws 
of the State of Louisiana, with its office and principal place of busi- 
ness located at 1032 Carondelet Street, New Orleans, La. 

Par. 2. Said respondent for more than 10 years last past has been, 
and is now, engaged in the business of producing, selling, leasing, 
renting, and distributing commercial or advertising films to or for 
advertisers of various commodities and to other distributors of such 
films. Said respondent furnishes display services to advertisers 
through the exhibiting of such films upon the screens of motion-picture 
theaters throughout the United States, with whom respondent has 
screening agreements. 

Said respondent is one of the largest producers and distributors of 
commercial or advertising films in the United States and causes said 
films when produced, sold, leased, or rented, to be transported from 
its place of business to motion-picture theaters located throughout 
the several States of the United States and in the District of Columbia, 
where said films are displayed on the screens of such theaters for a 
specified period of time, usually one week. Upon the conclusion of 
the display period such films are returned by the theater or exhibitor 
to said respondent. 

There has been, and now is, a constant recurring course and flow of 
said films in interstate commerce, throughout the several States of 
the United States and in the District of Columbia. 
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Par. 3. Said respondent has been from time to time, and is now, 
in active and substantial competition with other distributors of com- 
mercial or advertising films in the sale, rental, and distribution thereof 
in said commerce. 

Par. 4. In or about the year 1937, and from time to time thereafter, 
said respondent has entered into long-term screening agreements with 
various motion-picture exhibitors for the exclusive privilege of ex- 
hibiting commercial or advertising films, produced or distributed by 
it, on the screens of the theater or theaters owned or controlled by 
said exhibitors, whereby said respondent pays the exhibitor at a 
stipulated rate for the privilege of displaying its advertising films. 
Such agreements are known and designated as “Theater Screening 
Agreements” and provide, in part, that said respondent is granted 
the exclusive privilege of exhibiting commercial or advertising film 
or slide advertising on the screen of the exhibitor and that the said 
exhibitor will not display commercial or advertising films, other than 
that furnished by said respondent, except announcements of ex- 
hibitor’s coming attractions and charitable, civic and governmental 
announcements, for which no compensation is to be received by the 
exhibitor. The foregoing provision has been enforced by said re- 
spondent and adhered to by a substantial number of exhibitors lo- 
cated in various States of the United States, and the District of 
Columbia. 

Par. 5. The capacity, tendency and effect of the aforesaid agree- 
ments and of the acts of said respondent in the performance thereof 
are, and have been, to unduly restrain, lessen, suppress, and injure 
competition in the interstate sale, lease, rental, and distribution of 
commercial or advertising films, and to unduly hinder and prevent 
competing producers, sellers, and distributors of commercial or ad- 
vertising films from selling, leasing, renting, and distributing such 
films from the various States of the United States, where said pro- 
ducers, sellers and distributors are located, to and into various other 
States where motion-picture exhibitors are located, and to monopolize 
in said respondent the sale, lease, rental, and distribution of com- 
mercial or advertising films in commerce as herein set out. 

As a further effect of the aforesaid agreements, advertisers or 
prospective advertisers, who, in their respective marketing areas, 
have sought to obtain motion-picture film advertising through said 
other film distributors, have been compelled, as a result of the re- 
strictive provisions of said agreements, either to place their business 
with respondent or to forego this type of advertising. 
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Par. 6. The acts and practices of respondent, as herein alleged, 
are all to the prejudice of competitors of said respondent and of the 
public; have a dangerous tendency to hinder and prevent, and have 
actually hindered and prevented competition in the selling, leasing, 
renting, and distributing of commercial or advertising films in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act; have unreasonably restrained such commerce in commercial 
or advertising films, and have a dangerous tendency to create in 
respondent a monopoly in certain areas of the United States in the 
selling, leasing, renting and distributing of such films, and constitute 
unfair methods of competition in commerce within the intent and 
meaning of section 5 of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 26, 1947, issued and subse- 
quently served its complaint in this proceeding upon the respondent 
named in the caption hereof, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the respondent filed its answer, testimony and other 
evidence in support of and in opposition to the allegations of the com- 
plaint were introduced before a trial examiner of the Commission 
theretofore duly designated by it and such testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission upon the complaint, the answer thereto, testimony and 
other evidence, and the recommended decision of the trial examiner 
(all other intervening procedure, including the filing of briefs and 
presentation before the Commission or oral argument having been 
waived) ; and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent Motion Picture Advertising Service Com- 
pany, Inc., is a corporation organized and existing under the laws of 
the State of Louisiana, with its principal office and place of business 
located at 1032 Carondelet Street, New Orleans, in the State of 
Louisiana. 
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Par. 2. Since 1925 the respondent has been engaged in the business 
of producing, selling, leasing, and distributing commercial or adver- 
tising films to or for advertisers and to other distributors of adver- 
tising films. 

In the course and eebalrich of its business the respondent enters into 
agreements with various advertisers to display, in designated theaters, 
motion-picture films advertising the business of the advertiser or 
the commodities sold by him. In connection with such contracts with 
advertisers the respondent purchases screening space from various 
exhibitors or theater owners, both independent and chain, who are 
hereinafter referred to as exhibitors, by entering into agreements 
with them to display advertising films supplied by the respondent 
in their various theaters and to return all films promptly to the re- 
spondent at the end of the screening period. 

In performance of its contracts with advertisers to display motion- 
picture films advertising their businesses or commodities on the screens 
of various motion-picture theaters, respondent ships such advertising 
films from its place of business in the State of Louisiana to the various 
theaters and exhibitors located in other States of the United States. 

In most instances where agreements to display respondent’s adver- 
tising films are entered into with other distributors such advertising 
films are shipped from respondent’s place of business in the State of 
Louisiana, either directly to such distributor or to the theaters desig- 
nated by them, located in States other than the State of Louisiana. 
When the screening of such films is completed they are returned to 
the respondent at its place of business in the State of Louisiana by 
such exhibitor or distributor. 

Respondent maintains and at all times mentioned herein has main- 
tained a course of trade in said commercial or advertising films in 
commerce among and between the various States of the United States. 

Par. 3. In the course and conduct of its business as herein de- 
scribed, the respondent has been engaged in substantial competition 
with other corporations, individuals and business concerns, in the 
sale, leasing and distribution of commercial or advertising films in 
commerce among and between the various States of the United States. 

Par. 4. The motion-picture advertising film business conducted by 
the respondent falls into three divisions: local advertising, manufac- 
turer-dealer or cooperative advertising, and national adverciaing. 

The motion-picture advertising films used by the respondent are of 
the playlet type and are about 40 feet in length with a 20-foot trailer 
attached identifying the advertiser. These films may be either black 
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and white or color, with live action or cartoon animation with sound 
accompaniment. 

As the price of producing a special series of films for a local 
advertiser would be prohibitive, the so-called library film has been 
developed which is adaptable to various lines of business. In this 
maaner the local advertiser is provided with ready-made motion 
pictures for the advertising of his particular business which are 
personalized by the addition of a name trailer which identifies the 
advertiser with the line of business advertised by the playlets. 

In the manufacture-dealer or cooperative program specific playlets 
are produced advertising the product of the manufacturer. The cost 
of production of the playlets is usually paid by the manufacturer, 
while the dealer pays all or part of the theater charge. This plan 
is much the same as the use of library film for local advertising, and 
is used when a manufacturer has exclusive dealers or a limited number 
of dealers in various localities. Such dealers are identified by trailers 
attached to the playlets. 

National advertising is national or regional in scope and consists 
of playlets produced to the manufacturer’s specifications and the 
costs of production and exhibition are borne exclusively by the manu- 
facturer. This plan is generally used for product advertising when 
the manufacturer sells to a large number of dealers on a nonexclusive 
basis. 

Par. 5. In the conduct of its business the respondent enters into 
written screening agreements with exhibitors and theaters for a maxi- 
mum period of five years with the majority being written for 2-year 
and 1-year terms. It was estimated that about 25 percent of respond- 
ent’s screening agreements were for a period of 5 years. These agree- 
ments provide that the exhibitor shall properly display advertising 
films supplied by the respondent on the screens of their theaters as 
designated, return such films to the respondent at the end of the 
screening period, and that the respondent will pay the exhibitor each 
month for screening as designated in the contract. 

Par. 6. In connection with the sale or distribution of respondent’s 
screen advertising service, the respondent enters into contracts with 
advertisers usually for a period of 1 year, for the display of com- 
mercial films, advertising their businesses or commodities, which con- 
tracts provide for the display of such advertising films in designated 
theaters weekly or every other week for a period of usually 1 year. 
The shortest term contract which the respondent will accept from an 
advertiser is 13 weeks, but this is very rare, and contracts for 1 year 
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have become the standard practice. The films are changed so tha: 
there is a different playlet for each week that a film is shown. 

Par. 7. The usual practice, particularly in local advertising, 1s 
to make an arrangement with the theater first, so that the salesman 
may know what space he has available for advertising and where 
located. In the greater majority of instances, the beginning of per- 
formance of the contract with the advertiser will not coincide with 
the beginning of the screening agreement with the theater. This. 
may be due to unexpired contracts of a previous distributor which are 
still in force or to necessary delays in negotiating contracts with 
advertisers. This very often results in distributors having unexpired. 
contracts with advertisers when their contract with the theater expires. 

It is the customary procedure in such cases for the theater to 
recognize the distributor’s contract with the advertiser and permit 
performance after the expiration date of the screening agreement. 

In practice, the period of time specified in the contracts between 
the theater and distributor means a period of time in which the dis- 
tributor is at liberty to solicit contracts with advertisers instead of 
a period of time in which such advertisements will be shown on the 
screen. 

Par. 8. A substantial number of the contracts executed with exhib- 
itors contain the provision that the exhibitor agrees that it will screen 
or display only advertising films furnished by the respondent, ex- 
cepting films or slides for charitable or governmental organizations 
or announcements of attractions of the theaters. 

Par. 9. As of August 1, 1947, there were approximately 20,306. 
theaters in the United States and of these about 12,676 exhibited film 
advertising. In the District of Columbia and the 27 States where 
theaters having contracts with respondent were located, there were: 
approximately 6,260 theaters regularly exhibiting screen advertising 
for compensation. The respondent as of this period had screening 
agreements with 4,096 theaters of which 2,493 contained the exclusive 
clause that the exhibitor will not screen or display any advertising 
or commercial films other than those furnished by respondent. 

Among others engaged in the sale and distribution of advertising” 
films are Reid H. Ray Film Industries, Inc., Alexander Film Co., and 
United Film Service, Inc., which companies are respondents in Dockets 
0495, 5496, and 5497, respectively. As of August 1947, Reid H. Ray 
Film Industries, Inc., had agreements with exhibitors operating 1,450 
theaters and of this number the agreements relating to 458 contained 
the provision that no local advertising other than commercial film ad- 
vertising furnished by Reid H. Ray Film Industries, Inc., would be: 
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displayed for remuneration during the terms of such agreements. 
Many of such agreements were for a term of 2 years. Alexander 
Film Co., had screening agreements containing an exclusive feature 
on its behalf, some for a maximum term of 3 years, with 4,918 theaters, 
and United Film Service, Inc., had similar contracts with 1,562, many 
for a maximum term of 5 years. The total number of exclusive ar- 
rangements held by the aforesaid three companies and the respondent 
in this proceeding approximated three-fourths of the total number of 
theaters in the United States which displayed advertising films for 
compensation. 

Par. 10. The available space for screening advertisements is limited 
and only approximately 60 percent of the theaters accept film adver- 
tising. In addition, theater patrons resent the showing of too much 
film advertising and thus impose natural limitations on the number 
of advertisements which may be run by theaters, the number varying 
from three to six advertisements or an over-all of 2 to 4 minutes or 2 
to 4 percent of the time consumed by each show. 

Par. 11. The use by the respondent of the exclusive screening agree- 
ments, hereinbefore described, has been of material assistance in per- 
mitting the respondent to hold for its own use the screens of the 
theaters with which such contracts were made and has deprived com- 
petitors of the respondent from showing their advertising films in 
such theaters thereby limiting the outlets for their films in a more or 
less limited field and in some instances resulted in such competitors 
being forced to go out of the screen advertising business because of 
inability to obtain outlets for their screen advertising. 

The injurious effects of the respondent’s aforesaid agreements upon 
the competition of others engaged in the interstate sale, leasing, rental, © 
and distribution of advertising films, together with the tendency to 
monopoly which is inherent therein, have been materially increased 
by the cumulative effects of similar agreements with other exhibitors 
which have been entered into by Reid H. Ray Film Industries, Inc., 
Alexander Film Co., and United Film Service, Inc. 

Par. 12. In the course of this proceeding the respondent has ad- 
vanced the following contentions in support of its position that no 
public interest is involved in this proceeding: (1) That respondent 
does in fact make screen space available to competitors in theaters 
with which it has exclusive agreements if such competitors’ films are 
of standard length, of the quality distributed by the respondent, satis- 
factory to the theater and screening space is available, and (2) that 
because of the beneficial value of exclusive agreements to the distribu- 
tor and theater, public interest is not involved. 
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In making screening space available to competitors the respondent 
requires the payment to it of the same rate respondent charges its 
advertising customers, less 15 percent commission. Out of this com- 
mission, the competitor must pay the costs of the film, overhead and 
sales expense which so limits his profit as to make such arrangement. 
unprofitable in local advertising. 

The beneficial value of exclusive screening agreements to the re- 
spondent is that they are instrumental in building up the film adver- 
tising business. Such contracts are of assistance in negotiating more 
satisfactory contracts with both theaters and advertisers. Theaters 
in many instances prefer such exclusive agreements because they give 
better control of the screen advertising, eliminate uncertainty and 
extra bookkeeping and prevent misunderstandings with local adver- 
tisers. The advertiser, by means of such exclusive agreements, can 
readily be assured of exclusive use of the screen during the term of his 
contract. 


CONCLUSION 


The Commission has given careful consideration to the contentions 
raised by the respondent. The complaint in this proceeding charges 
the respondent with the use of long-term screening agreements which 
contain the provision that the exhibitor will not screen or display any 
advertising or commercial films other than those furnished by the 
respondent. The respondent admits the use of the exclusive clause 
in its screening agreements, but in essence denies that its screening 
agreements were for any longer period of time than was necessary 
to service its contracts with advertisers. It is further contended by 
the respondent that because of the beneficial effect of the exclusive 
clause to the distributor, exhibitor, and advertiser, there is no unlaw- 
ful restraint of competition and no public interest involved in this 
proceeding. 

The maintenance of free and open competition is in the public 
interest and public interest exists in the elimination of practices which 
have the capacity and effect of unreasonably restraining trade or 
which tend to monopoly. The fact that the agreements in question 
may be beneficial or instrumental to respondent in building up its 
business, or that they may be preferred by theaters, is not controlling 
where the effects of such agreements have been and are, as in the 
circumstances here, to unduly hinder, lessen and injure competition. 

In considering the effect upon competition of the use of respondent’s 
screening agreements containing the exclusive provision in the light of 
the charges of the complaint, the Commission is of the opinion that 
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the reasonableness of the restraints imposed thereunder is dependent 
upon the relationship between the term of respondent’s screening 
agreements with theaters and the term of its contracts with the 
advertiser. 

The evidence in this proceeding definitely establishes that an adver- 
tising contract for a period of one year has become a standard prac- 
tice in the trade. In some local advertising the term may be less than 
a year, but in no case has such contract extended beyond a year except 
in the case of renewal. 

Under the general practice the representative of the respondent 
first contacts the theater to determine if space is available for screen 
advertising and makes such arrangements as conditions warrant with 
respect to such space. In this way respondent’s representative is able 
to show propsective advertisers where space is available. In contact- 
ing the theater it is necessary for the respondent to estimate the 
amount of space it will be able to sell to advertisers. Since film ad- 
vertising space in theaters is limited to four, five, or six advertise- 
ments, it is not unreasonable for respondent to contract for all space 
available in such theaters, particularly in territories canvassed by its 
salesmen at regular and frequent intervals. 

It is therefore the conclusion of the Commission in the circum- 
stances here that an exclusive screening agreement for a period of 1 
year is not an undue restraint upon competition. 

The Commission, however, rejects the contention of the respondent 
that, due to delays in starting advertising contracts after screening 
agreements were executed a contract for 2 years or for a period longer 
than 1 year is necessary to the performance of its contracts with ad- 
vertisers. This contention is rejected because by the usual custom 
and by the terms of respondent’s contracts, the theater completes the 
screening of advertisements as required by contract between respond- 
ent and the advertiser even though the expiration date of the contract 
extends beyond the expiration date of the screening agreement between 
the respondent and theater. 

It is concluded in the circumstances here that the use by respondent 
of exclusive screening agreements which extend for terms greater 
than one year constitutes an unreasonable restraint and restriction of 
competition and that prohibition of respondent’s use thereof is 
required in the public interest. 

The aforesaid acts and practices of the respondent as herein found 
constitute unfair methods of competition in commerce within the 
meaning of the Federal Trade Commission Act. 

Commissioner Mason dissenting. 
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This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, testimony and other evidence taken before a trial ex- 
aminer of the Commission theretofore duly designated by it, and 
the recommended decision of the trial examiner (all other intervening 
procedure, including the filing of briefs and presentation before the 
Commission of oral argument having been waived) ; and the Com- 
mission, having made its findings as to the facts and its conclusion 
that the respondent has violated the provisions of the Federal Trade 
Commission Act: 

It is ordered, That the respondent, Motion Picture Advertising 
Service Co., Inc., a corporation, and its officers, representatives, 
agents, and employees, directly or through any corporate or other 
device, in connection with the sale, leasing or distribution of com- 
mercial or advertising films in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from— 

Entering into contracts with motion-picture exhibitors for the 
exclusive privilege of exhibiting commercial or advertising films in 
theaters owned, controlled or operated by such exhibitors when the 
term of such contracts extends for a period in excess of 1 year, or 
continuing in operation or effect any exclusive screening provision 
in existing contracts when the unexpired term of such provision 
extends for a period of more than a year from the date of the service 
of this order. 

Lt is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 

Commissioner Mason dissenting. 


OPINION OF THE COMMISSION 


Mean, Commissioner: 


The Commission issued complaints in the four different cases de- 
scribed in the heading of this opinion, charging that the respective 
respondents were engaged in unfair practices in violation of section 
5 of the Federal Trade Commission Act. These cases involve similar 
questions of fact and law. The statements and conclusions in this 
opinion refer to the cases collectively and individually. 
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The respondents are the largest producers and distributors of adver- 
tising films in the United States. Respondents have entered into 
contracts with owners of various theaters located throughout the 
United States and have obtained the exclusive use of such theater 
screens for long periods of time. These periods vary in length from 
1 year or less up to 5 years, during which time the exhibitors agree 
to display no advertising films for compensation other than those 
furnished by the respondent with whom the contract is made. Re- 
spondents’ films may be prepared pursuant to agreements with mer- 
chants who are prospective advertisers, but there is a substantial 
volume of ready made or so-called library films of the playette type 
distributed by respondents. Such films are personalized by the addi- 
tion of a name trailer identifying the advertiser with the line of 
business advertised by a particular playette. The agreements between 
the respondents and the merchants who are recipients of the adver- 
tising expire within a period of 1 year or less. 

The principal question involved in these cases is whether or not the 
restrictive covenants contained in the various screening agreements 
between the respondent advertising film companies as distributors 
and certain theater operators or exhibitors constitute an unreason- 
able restrain upon commerce and are therefore in moron of section 
5 of the Federal Trade Commission Act. 

It appears that the use by the respondents of their exclusive screen- 
ing agreements has been of material assistance in permitting each 
of the respondents to hold for his use the screens of the theaters with 
which such contracts have been made. Competing distributors have 
been deprived from showing their advertising film in such theaters 
thereby limiting the outlets for competitive films in a more or less 
limited field. In some instances, competitors have been forced to 
go out of the screen-advertising business because of inability to obtain 
outlets for their film advertising. The injurious effects of the agree- 
ments of each of the respondents have been materially increased by 
the cumulative effects of similar agreements with other exhibitors 
which have been entered into by each of the other respondents. Al- 
though competitors of respondents are sometimes permitted to show 
their films on screens under exclusive contracts to one of the respond- 
ents, the cost of the film, overhead and sales expense so limits the 
profit of such competitor as to make this arrangement unprofitable, 
especially in local advertising. 

The respondents have waived the filing of exceptions to the recom- 
mended decision of the trial examiner and have waived also the filing 
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of briefs and the presentation of oral argument before the Com- 
mission. The trial examiner in effect has found that respondents’ 
long-term exclusive screening arrangements constitute an unreason- 
able restraint and restriction of competition. He has further con- 
cluded- that such exclusive screening arrangements as extend for 
1 year or less do not unduly or unreasonably restrain trade. In 
this connection, the trial examiner has given weight to the fact that 
contracts with advertisers normally run for a period of 1 year, although 
in some instances they are for a lesser term and he concludes that 
the reasonableness of the restraints imposed under respondents’ ex- 
clusive screening arrangements are dependent upon the relationship 
between the term of such screening agreement with the theater and 
the terms of the contract with the advertisers. 

It is apparent that the nature of the business of these respondents 
renders it desirable that they have an outlet through which they can 
screen their advertising film in order that prospective advertisers 
can be assured that screening space is available for such film adver- 
‘tising as they may like to purchase. The general practice of re- 
spondents’ representative is to contact theaters in the first instance to 
determine if space is available for screen advertising and to make 
such arrangements as conditions warrant with respect to such space. 
It is only then in normal course that respondents proceed with their 
efforts to obtain the commitments of merchants with respect to cer- 
tain of respondents’ advertising films. 

In the opinion of the Commission, the conclusions of the trial 
examiner that such exclusive screening contracts are unduly restric- 
tive of competition and hence unlawful when they extend for periods 
im excess of one year are supported by the greater weight of the 
evidence. ‘The Commission moreover is of the view that in the cir- 
cumstances here, such exclusive agreements as are limited to 1 year 
or less do not appear to unreasonably restrain trade. 

That the period specified in a restrictive agreement may be im- 
portant in determining the lawfulness of some types of exclusive pro- 
visions is demonstrated by the decision of the court in United States 
v. American Can Company, 87 F. Supp. 18 (Nov. 19, 1949). Under 
consideration in that case were contracts requiring customers to pur- 
chase their total requirements of specified merchandise from a partic- 
ular source for periods up to 5 years. Although the court concluded 
that the longer term agreements there involved constituted instru- 
ments by which competition was suppressed and eliminated and 
monoply promoted, in applying the remedy therefor it was further 
concluded that agreements extending for one year should be absolved 
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of adverse competitive effects in the circumstances of that case. The 
court in such connection stated : 


Mindful that requirements contracts are not per se unlawful, and that one of 
the elements which should be considered is the length thereof, it is only fair to 
conclude after a careful review of the evidence, that a contract for a period of 
1 year would permit competitive influences to operate at the expiration of said 
period of time, and the vice which is now present in the 5-year requirements 
contracts, would be removed. Under a contract limited to 1 year, the user- 
consumer would be guaranteed an assured supply and protected by a definite 
obligation on the part of American to meet the totality of needs of the canner, 
while he, in turn, would have a fixed obligation to purchase his seasonal needs 
from American, thus making for mutuality of contract and obligation. 

To strike down the requirements contracts and to declare them totally void 
as violative of the Sherman Act, without at the same time affording to the user- 
consumer a supply over a limited period of time, would be destructive, illogical, 
unsound and not inconsonance with the acute and particular problems confront- 
ing the canning industry. 

It is noted, however, that at the time this opinion is being written, 
the judgment of the trial court in that case has not yet become final 
since hearings pertaining to the type of relief to be granted are in 
progress.* 

As of August 1947, the total number of exclusive agreements held by 
respondents in the aggregate approximated three-fourths of the total 
number of theaters in the United States which screen-film advertising 
for compensation. Although the Commission has determined in these 
cases that the effects of the exclusive contracts for a period in excess 
of 1 year have been to unduly restrain competition, the action of the 
Commission in these cases manifestly does not impinge on the rights 
of respondents to contract for extended terms on a nonexclusive basis 
with theater owners under circumstances which do not unduly hinder 
competition. The corrective action of the Commission is directed only 
to such exclusive agreements as are designed to exclude unreasonably 
for prolonged periods the advertising films of competitors of respond- 
ents from the screens of theaters. It is the view of the majority of the 

1 Judge Harris entered final decree in said matter at San Francisco on June 22, 1950, 
and thereafter, on November 24, 1950, entered “Order and Instructions,” in which the 
Court denied defendant’s application for modification of par. 8 of section II of the 
judgment so as to permit defendant American Can, subject to certain conditions, to make 
certain payments for office space, to customers, as well as for storage or manufacturing, 
and to make payments for leases, easements and licenses obtained from railrcads, States 
or cities; and, in response to the Government’s request, entered the Court’s interpretation 
and construction with respect to certain matters having to do with section III of the decree 
relating to “Machines and Equipment,” deferring the Court’s finding as to the “Compen- 
satory Rentals,” which defendant was to establish for each type and model of leased 


container closing machine, pending a factual report on the practical and accounting aspects 
of the question from the Special Master. 
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Commission that the orders to cease and desist which are issuing here- 
with are appropriate in the circumstances here. 


DIssENTING OPINION OF CoMMISSIONER LOWELL B. Mason 


Commissioner Mason dissents to the order herein for the reasons he 
has set forth in Docket No. 5495, Ray-Bell Films, Inc.? 


2 See ante, p. 342. 


FIR DOOR INSTITUTE ET AL. 395 


Syllabus 


In THE Matrer or 


FIR DOOR INSTITUTE ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 
Docket 5528. Complaint, Aug. 8, 1949'—Decision, Oct. 20, 1950 


Where eight corporations (along with a certain association or institute, its 


manager, ete.), to wit: 

I. Three corporate members of such nonprofit corporation or institute 
(organized, among other things, to advertise and promote the sale of 
Douglas fir doors, including the “CrawFIRdor” overhead garage door), and 
four member concerns, engaged in the manufacture and interstate sale and 
distribution of said products, in competition with other members of the 
industry, and, but for the acts and practices below set out, in competition 
with one another; and, 

II. An eighth concern, which was engaged, among other things, in the 
manufacture and in the interstate sale and distribution of hardware used 
in the production of said ‘“CrawFIRdors”, and was the holder of certain 
patent applications and patents relating to said overhead garage door, 
under which it had entered into so-called license agreements with manu- 
facturers of Douglas fir doors, including those above set out, purporting to 
grant them the right to make and sell the “CrawFIRdor”, but without 
granting to them or any one the right to make and assemble the hardware 
used in connection therewith— 


During a substantial part of the period between January 1, 1988, and November 


29, 1941, engaged in an understanding and planned common course of action 
among themselves, and with and through their said institute and its officers 
and manager, to hinder and suppress competition in the interstate sale 
and distribution of Douglas fir doors, said overhead garage doors, and the 
“CrawFIRdor” hardware used for assembling the latter, to wholesale and 
retail dealers; and to create and maintain in aforesaid concerns a monopoly 
in the interstate sale and distribution of said doors and overhead garage 
doors; and, in pursuance of said understanding, ete., and acting in 
cooperation with each other— 


(a) Fixed the prices, terms, and discounts at which they sold or offered said 


(d) 


(c) 


Douglas fir doors to jobber customers ; 

Established and maintained a system of zone delivered price quotations for 
the sale of such doors throughout the United States, with fixed discounts for 
each zone which were arbitrarily shortened a certain number of points de- 
pending upon the freight rate from the mill to destination; and quoted 
prices only on a delivered basis which included freight charges computed 
from Tacoma, Wash., irrespective of the origin of shipment or the actual 
freight rate applicable ; 

Agreed to and did establish commercial standards for the different grades 
of Douglas fir doors, and a system for the inspection, classification and grade 
marking of the doors in accordance therewith ; 


1 Amended. 
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(d) Exchanged among themselves and made available to each other through 
the medium of their institute, intimate details of each others’ business, in- 
cluding statistics relating to production, sales, and shipments, and orders 
on hand, without disclosing such information to the buying public; 

(e) Fixed and maintained the prices, terms, and discounts at which said over- 
head “CrawFIRdors” were sold, and dealers’ resale prices ; 

(f) Entered into so-called license agreements between the aforesaid concerns 
and said licensor whereby the former agreed to sell only the “CrawFIRdor” 
overhead garage doors, to sell such doors for use only in connection with 
“CrawFIRdor” hardware, and to purchase their entire requirements of 
“CrawFIRdor” hardware from said licensor ; 

(g) Agreed that said concerns would pay a royalty to said licensor for each 
“CrawFIRdor” sold, and that said licensor would pay a royalty to said insti- 
tute for each set of “CrawFIRdor” hardware sold, for the purpose of 
advertising and promoting the sale of ‘“CrawFIRdors”, and observed said 
agreements; 

(h) Agreed that “CrawFIRdors” sold by said concerns should be made strictly 
in accordance with specifications established and approved by said insti- 
tute and licensor; and : 

(4) Fixed and maintained prices at which member and nonmember concerns 
would sell “CrawFIRdors” to said licensor, and agreed that latter would 
enter into no further so-called license agreements relating to “CrawFIR- 
dors” without the written consent of all existing licensees; 

Capacity, tendency and results of which understanding, ete., and the acts and 
things done and performed thereunder and pursuant were to place in their 
hands the power to control and enhance prices, and to actually increase 
the prices of said doors; to concentrate in the hands of said institute 
the power to dominate and control the manufacture of Douglas fir doors 
and “CrawFIRdors”; and to create a monopoly in themselves in the said 
of sale products: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and their competitors; had 
a dangerous tendency to and did hinder and prevent competition among 
themselves in the sale of said products; unreasonably restrained commerce 
therein; and constituted unfair methods of competition in cammerce. 


While the amended complaint named as respondents two individuals in their 
individual capacities, as well as in their capacities of treasurer and vice 
president of respondent institute, it appeared that both of said individuals | 
were still officers of the institute and that any order to cease and desist 
would run against said institute and all of its officers, agents, repre-' 
sentatives and employees, and that so long as said individuals were offi- 
cers of said institute, or even employees thereof, they would be bound 
by the terms of the order, even though not individually named therein, 
and, such being the case, the Commission was of the opinion that insofar 
as the amended complaint named them in their individual capacities, 
it might properly be dismissed. 


Before Mr. Clyde M. Hadley, trial examiner. 
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Mr. Everette MacIntyre and Mr. Lewis F. Depro for the Com- 
mission. 

McMicken, Rupp & Schweppe, of Seattle, Wash., for Fir Door Insti- 
tute, N. O. Cruver, Arthur C. Peterson, Harbor Plywood Corp., 
Robinson Plywood and Timber Co. and Wallace E. Difford. 

Neal, Bonneville & Hughes, of Tacoma, Wash., also appeared for 
Arthur C. Peterson. 

Mr. Don G. Abel, of Chehalis, Wash., for Acme Door Co. 

Sabin & Malarkey, of Portland, Oreg., for M & M Wood Working 
Co. 

Eisenhower, Hunter & Ramsdell, of Tacoma, Wash., for Monarch 
Door & Manufacturing Co. and Northwest Door Co. 

Scott, Langhorns & McGavick, of Tacoma, Wash., for The Wheeler, 
Osgood Co. 

Firm of Charles W. Hills, of Chicago, Ilt., for Crawford Door Co. 


AMENDED CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that the Fir Door Insti- 
tute, a corporation; N. O. Cruver, individually and as treasurer of 
Fir Door Institute; Arthur C. Peterson, individually and as vice 
president of Fir Door Institute; Acme Door Co., a corporation; 
M & M Wood Working Co., a corporation; Monarch Door & Manu- 
facturing Co., a corporation; Northwest Door Co., a corporation, 
and The Wheeler, Osgood Co., a corporation, all individually and as 
members of and subscribers to Fir Door Institute; and Harbor Ply- 
wood Corp. ; Robinson Plywood and Timber Co., a corporation; Craw- 
ford Door Co., a corporation; and Wallace E. Difford, an individual, 
all hereinafter referred to as respondents have violated the provisions 
of section 5 of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its amended complaint, stating its charges in that 
respect as follows: 

ParacrapuH 1. (1) Respondent, Fir Door Institute, hereinafter re- 
ferred to as respondent Institute, is a nonprofit corporation organized 
under the laws of the State of Washington in the year 1938, with its 
principal office located in the Tacoma Building, Tacoma, Wash. The 
membership of said respondent Institute is composed of corporations 
all of which are engaged in the manufacture, sale and distribution, or 
in the sale and distribution, of Douglas fir doors, and are located 
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principally in the States of Washington and Oregon. Said members 
of respondent Institute produce a substantial part of the annual 
volume of Douglas fir doors produced in the United States. 

(2) Said respondent Institute was organized for the purpose, among 
others, -of advertising and promoting the sale of Douglas fir doors; 
promoting the sale of an overhead garage door referred to as a “Craw- 
¥IRdor”; and of developing a factory prefit door. 

(3) The names and addresses of the present officers of said respond- 
ent Institute are: Herman Snider, president, care Acme Door Co., 
Hoquiam, Wash.; Arthur C. Peterson, vice president, care Buffelen 
Manufacturing Co., Tacoma 1, Wash.; Thomas B. Malarkey, secretary, 
care M & M Wood Working Co., 2301 North Columbia Road, Port- 
land 8, Ore.; and N. O. Cruver, treasurer, care The Wheeler, Osgood 
Co., Tacoma, Wash. The said N. O. Cruver has been treasurer of 
respondent Institute since 1938 and is named as a respondent herein 
in his individual capacity and as treasurer of Fir Door Institute. 
Respondent Archur C. Peterson, although neither an officer nor mem- 
ber of the management committe, regularly attended and participated 
in the meetings of the management committee during the years 1938 
through 1941 and is currently vice president of respondent Institute. 
Said Arthur C. Peterson is named as a respondent herein in his indi- 
vidual capacity and as vice president of said Fir Door Institute. 

Par. 2. (1) Respondent Acme Door Company is a corporation 
organized and existing under the laws of the State of Washington 
with its principal office and place of business located at Hoquiam, 
Wash. Said respondent is now and has been since October 15, 1939, a 
member of and subscriber to said respondent Institute. 

(2) Respondent M & M Wood Working Co. is a corporation organ- 
ized and existing under the laws of the State of Oregon with its 
principal office and place of business located at 2301 North Columbia 
Road, Portland 3, Ore. Said respondent is now and has been since 
September 28, 1938, a member of and subscriber to said respondent 
Institute. 

(3) Respondent Monarch Door & Manufacturing Co. is a corpora- 
tion organized and existing under the laws of the State of Washington 
with its principal office and place of business located in Tacoma, 
Wash, Said respondent is now and has been since September 28, 
1938, a member of and subscriber to said respondent Institute. 

(4) Respondent Northwest Door Co. is a corporation organized and 
existing under the laws of the State of Washington with its principal 
office and place of business located at 1203 East D Street, Tacoma, 


FIR DOOR INSTITUTE ET AL. 399 
395 Complaint 


Wash. Said respondent is now and has been since September 28, 
1938, a member of and subscriber to said respondent Institute. 

(5) Respondent The Wheeler, Osgood Co. is a corporation incorpo- 
rated on March 1, 1903, and existing under the laws of the State of 
Washington, with its principal office and place of business located at 
1216 St. Paul Street, Tacoma, Wash. 

On September 1, 1932, said respondent had a large outstanding in- 
debtedness consisting of both bank loans and bonded indebtedness. 
Due to large operating losses beginning in the year 1930, The Wheeler, 
Osgood Co. defaulted in the payment of interest due on September 1, 
1932, on its bonded indebtedness. As of December 1932 all sales of- 
fices of The Wheeler, Osgood Co. had been closed, the company had 
withdrawn from active solicitation of business, all major plant activi- 
ties had ceased, and its affairs were being directed by a committee rep- 
resenting the bondholders and creditors of said company. 

On September 8, 1933, respondent, The Wheeler, Osgood Co., caused 
to be incorporated under the laws of the State of Washington a new 
corporation under the name of Wheeler Osgood Sales Corp., which 
said corporation was, throughout its existence, a wholly owned sub- 
sidiary of respondent, The Wheeler, Osgood Co. The Wheeler, Os- 
good Co. subscribed to all of the capital stock of Wheeler Osgood Sales 
Corp. and paid for same by transferring and conveying to Wheeler 
Osgood Sales Corp. all of its inventory and other assets which were 
not covered by a deed of trust dated March 1, 1926. Wheeler Osgood 
Sales Corp. leased, on a month-to-month basis, from The Wheeler, 
Osgood Co., all of the plant and other property of The Wheeler, Os- 
good Co. covered by the deed of trust, the lease being dated September 
15, 1933, and all net profits of Wheeler Osgood Sales Corp. were paid 
to The Wheeler, Osgood Co. as rent for the property so leased. On the 
same day Wheeler Osgood Sales Corp. employed N. O. Cruver, who 
had been with The Wheeler, Osgood Co. for many years, and E. J. 
Calloway and Ralph Brindley, both also employees of The Wheeler, 
Osgood Co., as its principal executive officers. Wheeler Osgood Sales 
Corp. operated the plant of The Wheeler, Osgood Co. and all of the 
business formerly operated by The Wheeler, Osgood Co. from Septem- 
ber 15, 1933, until June 30, 1944. 

Wheeler Osgood Sales Corp. became a member of and subscriber to 
respondent Institute on September 28, 1938, and during all of the time 

the business and plant of The Wheeler, Osgood Co. was operated and 
conducted by Wheeler Osgood Sales Corp., the Wheeler Osgood Sales 
Corp. remained a member of and subscriber to said respondent Insti- 
tute. During the period of time from September 15, 1933, to June 
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30, 1944, respondent, The Wheeler, Osgood Co., remained dormant 
and inactive and was engaged in the conduct under its own name of 
no business operations. 

In December 1937 a plan for the reorganization of respondent, The 
Wheeler, Osgood Co., under section 77—B of the Bankruptcy Act, was 
submitted, and said plan of reorganization was approved by the court 
in 1938. The business which had been conducted by its wholly owned 
subsidiary, Wheeler Osgood Sales Corp., from September 15, 1933, 
to June 80, 1944, was turned back to respondent, The Wheeler, Osgood 
Co., and the wholly owned subsidiary, Wheeler Osgood Sales Corp., 
was dissolved by resolution filed on July 8, 1944, in the office of the 
secretary of State of the State of Washington. 

Since July 1, 1944, the said business which had been operated by 
Wheeler Osgood Sales Corp. since September 15, 1933, and which 
prior to that time had been conducted and operated by respondent, 
The Wheeler, Osgood Co., has been and now is operated by respond- 
ent, The Wheeler, Osgood Co., and said respondent during all of the 
time since July 1, 1944, has been and now is a member of and a 

_subscriber to said respondent Institute. 

(6) All of said respondents hereinabove named in paragraph 2 
are engaged in, among other things, the manufacture, sale and dis- 
tribution in interstate commerce, or the sale and distribution in inter- 
state commerce, of Douglas fir doors and are now or have been 
members of said respondent Institute. The said respondents named 
in this paragraph are hereinafter called member respondents. 

Par. 8. (1) Respondent Harbor Plywood Corp. is a corporation 
organized under the laws of the State of Delaware with its principal 
office and place of business located at Hoquiam, Wash. Said respond- 
ent was formerly engaged in the manufacture, sale and distribution 
in interstate commerce of Donglas fir doors. It was an original mem- 
ber of the respondent Fir Door Institute having become a member 
thereof and a subscriber thereto on September 28, 1938. In the spring 
of 1939, Harbor Plywood Corp. sold its door factory to Acme Door 
Co. Said Harbor Plywood Corp. has a contract with Acme Door Co. 
for the purchase of 80 percent of the door output of Acme Door Co. 
Said respondent Harbor Plywood Corp. remained a member of 
respondent Institute until March 1940. 

(2) Respondent Robinson Plywood and Timber Co., before change 
of its corporate name was known as Robinson Manufacturing Co., and 
was so designated in the original complaint issued herein February 26, 
1948. It is a corporation organized and existing under the laws of the 
State of Washington, with its principal office and place of business 
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located at Everett, Wash. Said respondent under its former corpo- 
rate name became a member of, and subscriber to respondent Fir Door 
Institute on September 28, 1938, and remained such member of and 
subscriber thereto until July 24, 1944, at which time it resigned its 
membership therein. Since said date it has continued to contribute 
payments to said respondent Institute. It has attended no meetings 
of said Institute. 

(3) Said respondents named in this paragraph 3 are engaged in, 
among other things, the manufacture, sale and distribution in inter- 
state commerce, or the sale and distribution in interstate commerce of 
Douglas fir doors and are hereinafter called nonmember respondents. 

Par. 4. Respondent Crawford Door Co. is a corporation organized 
and existing under the laws of the State of Michigan with its prin- 
cipal office and place of business located at 401 St. Jean Avenue, 
Detroit, Mich. Said respondent is engaged in, among other things, 
the manufacture, sale and distribution in interstate commerce of hard- 
ware used in connection with the production of an overhead garage 
door referred to and known as a “CrawF IRdor,” and also in the sale 
and distribution in interstate commerce of Douy las fir doors. 

Said respondent is the holder of certain patent applications and of 
certain United States letters patent relating to said overhead garage 
door. Said respondent has entered into so-called license agreements 
under the aforesaid patent applications and letters patent with 
various manufacturers of Douglas fir doors all of whom are included 
among the respondents named herein. By virtue of said license agree- 
ments, said respondent, Crawford Door Co., purports to grant to 
such manufacturers the right to make and to sell the “CrowFIRdor.” 
Said respondent, Crawford Door Co., does not grant to said re- 
spondents or to anyone the right to manufacture and to assemble 
the hardware used in connection with the said “CrawFIRdor,” which 
said hardware is known as and referred to as “CrawFIRdor’ 
hardware. 

Par. 5. Respondent Wallace E. Difford is an individual who main- 
tains his office in the Henry Building, Seattle, Wash. Said respond- 
ent was employed as manager of respondent Institute from the 
inception of the Institute in 1938 until June 30, 1946. Said respond- 
ent, in the course of his activities as manager of respondent Institute, 
endeavored to promote the sale and distribution of Douglas fir doors 
and overhead garage doors known as “CrawFIRdors” and through 
and by means of his assistance the respondents hereinabove named in 
paragraphs 2, 3 and 4 have cooperated in performing and doing the 
things and acts as hereinafter alleged. Said respondent, Difford, 
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severed his employment with respondent Institute as of June 30, 1946, 
and is presently engaged in the distribution of lumber products under 
the name of W. E. Difford & Sons. 

Par. 6. (1) The member and nonmember respondents hereinbefore 
named in paragraphs 2 and 3 are engaged in the business of selling 
and distributing Douglas fir doors to dealers therein located in States 
other than the State in which said respective respondents are located, 
causing said products, when so sold, to be transported from their re- 
spective places of business to the purchasers thereof located at various 
points in the several States of the United States other than the State 
of origin of such shipments and in the District of Columbia. There 
has been, and now is, a course of interstate trade and commerce in 
‘said products between said respondents and dealers in said products 
located throughout the several States of the United States and in 
the District of Columbia. Said respondents are now, and have been 
during all the times mentioned herein, engaged in competition with 
other members of the industry in making and seeking to make sales 
of said Douglas fir doors in said commerce, and, but for the facts here- 
inafter alleged, would now be in free, active and substantial competi- 
tion with each other. 

(2) Respondent Crawford Door Co. is engaged in the business 
of selling and distributing hardware used in connection with the 
assembly of overhead garage doors referred to and known as “Craw- 
FIRdors” to purchasers thereof located in States other than the State 
of origin of such shipments and in the District of Columbia. There 
has been, and now is, a course of interstate trade and commerce in 
said hardware and in said overhead garage doors between said re- 
spondent and purchasers of said products located throughout the 
several States of the United States and in the District of Columbia. 
Said respondent, Crawford Door Co., is now and has been during 
all the times mentioned herein, engaged in competition with other 
members of the industry in making and seeking to make sales of 
hardware for use in connection with overhead garage doors and of 
overhead garage doors in said commerce, and, except for the facts 
hereinafter alleged, would now be in free, active and substantial com- 
petition with the member and nonmember respondents herein and 
with other dealers in overhead garage doors. 

Par. 7. Said respondents hereinbefore named in paragraphs 2, 3, 
4 and 5, acting in cooperation with each other, and through and in 
cooperation with said respondent Institute, and its officers, and each 
of them, during the period of time, to wit, since January 1938, have 
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engaged in an understanding, agreement, combination, conspiracy 

_and planned common course of action among themselves, and with and 
through said respondent Institute and its officers, to hinder and sup- 
press competition and in the interstate sale and distribution of 
Douglas fir doors, overhead garage doors known as “CrawFIRdors” 
and hardware used for assembling said doors and known as “Craw- 
FIRdor” hardware to wholesale and retail dealers therein; and to 
create and maintain a monopoly in the interstate sale and distribution 
of Douglas fir doors and of overhead garage doors referred to as 
“Crawl IRdors” in the said member and nonmember respondents and 
respondent Crawford Door Co. 

Par. 8. Pursuant to the understanding, agreement, combination, 
conspiracy, and planned common course of action above alleged, and 
in furtherance thereof, the respondents have acted in concert and in 
cooperation with each other to do, and in doing the following, among 
other acts and things: 

(a) They have fixed the prices, terms and discounts at which re- 
spondents sell or offer for sale Douglas fir doors to jobber customers. 

(6) They have established and maintained a system of zone deliv- 
ered price quotations for the sale of Douglas fir doors throughout the 
United States, with fixed discounts for each zone, which said dis- 
counts are arbitrarily shortened a certain number of points depending 
upon the freight rate from the mill to the point of destination. 

(ec) They have quoted prices only on a delivered basis, which price 
quotations included freight charges computed from Tacoma, Wash., 
irrespective of the origin of shipment or actual freight rate applicable 
thereto. 

(d) They have agreed to and did establish commercial standards 
for the different grades of Douglas fir doors. 

(e) They have agreed to and did establish a system for the inspec- 
tion, classification and grade marking in accordance with the estab- 
lished commercial standards of the different grades of Douglas fir 
doors. 

(f) They have exchanged among themselves and made available 
to each other through the medium of respondent Institute intimate 
details of each other’s business including statistics relating to pro- 
duction, sales, shipments by and orders on hand with the respondents, 
which information was not and is not disclosed to the buying public. 

(g) They have fixed and maintained the prices, terms and dis- 
counts at which overhead garage doors known as “CrawFIRdors” 
were sold or are offered for sale to the purchasers thereof. 
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(h) They have fixed and maintained the prices at which overhead 
garage doors known as “CrawFIRdors” could be and were offered 
for resale by dealers therein. ; 

(2) Member and nonmember respondents have entered into so-called 
license agreements with respondent Crawford Door Co. whereby said 
member and nonmember respondents agreed to sell only such overhead 
garage doors as are known as “CrawF IRdors,” to sell “CrawFIRdor” 
doors to be used only in connection with “CrawF IRdor” hardware and 
to purchase their entire requirements of “CrawFIRdor” hardware 
from respondent Crawford Door Co. 

(j) They have agreed that member and nonmember respondents 
would pay, and they have actually paid, a royalty to respondent Craw- 
ford Door Co. for each “CrawFIRdor” sold, and that respondent 
Crawford Door Co. would pay, and it has actually paid, a royalty to 
respondent Institute for each set of “CrawFIRdor” hardware sold, 
for the purpose of advertising and promoting the sale of “Craw- 
FIRdors.” 

'(k) They have agreed that “CrawFIRdor” doors sold by member 
and nonmember respondents should be made strictly in accordance 
with specifications established and approved by respondent Institute 
and by respondent Crawford Door Co. 

(7) They have fixed and maintained prices at which member and 
nonmember respondents would sell “CrawFIRdor” doors to respon- 
dent Crawford Door Co. 

(m) They have agreed that respondent Crawford Door Co. would 
enter into no further so-called license agreements relating to “Craw- 
FIRdors” without the written consent of all existing licensees. 

Par. 9. The capacity, tendency and results of the aforesaid under- 
standings, agreements, combinations, and conspiracies, and the acts 
and things done and performed thereunder and pursuant thereto by 
said respondents, have been and are now to place in the respondents 
the power to control and enhance prices and to actually increase the 
prices of Douglas fir doors, and to concentrate in the hands of respond- 
ent Institute the power to dominate and control the manufacture of 
Douglas fir doors and “CrawFIRdors” and to create a monopoly in 
said respondents in the sale of Douglas fir doors and “CrawFIRdors.” 

Par. 10. The acts and practices of said respondents as herein al- 
leged, are all to the prejudice and injury of the public; have a danger- 
ous tendency to, and have actually hindered and prevented competi- 
tion between and among said respondents in the sale of Douglas fir 
doors and “CrawFIRdors” in commerce within the intent and mean- 
ing of section 5 of the Federal Trade Commission Act; and have un- 
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reasonably restrained such commerce in Douglas fir doors and “Craw- 
FIRdors” and constitute unfair methods of competition in commerce 
within the intent and meaning of section 5 of the Federal Trade 
Commission Act. 


Report, Finpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 8, 1949, issued and subse- 
quently served upon the respondents named in the caption hereof its 
amended complaint in this proceeding, charging said respondents with 
the use of unfair methods of competition in commerce in violation of 
the provisions of that act. On August 23, 1949, each of the respond- 
ents filed its separate answer to said amended complaint, in which an- 
swers all of the respondents, except Monarch Door & Manufacturing 
Co. and Northwest Door Co., for the purposes of this proceeding, 
admitted all of the material allegations of fact set forth in the 
amended complaint and waived all intervening procedure and further 
hearing as to said facts, the admissions in the answers of Monarch 
Door & Manufacturing Co. and Northwest Door Co. being limited to 
certain portions of said allegations, but each of the answers provid- 
ing that the admissions contained therein should be taken to mean 
that the understanding, agreement, combination, conspiracy and 
planned common course of action alleged in Paragraph Seven of the 
amended complaint existed and continued only for a substantial por- 
tion of the period of time between January 1, 1938, and November 29, 
1941 (in the case of Acme Door Co., between October 15, 1939, and 
November 29, 1941; in the case of Harbor Plywood Corp., between 
January 1, 1938, and March 1940; and in the case of Wallace E. Dif- 
ford, between March 20, 1938, and November 29, 1941). In said an- 
swers each of the respondents reserved the right to file a brief and 
present oral argument before the Commission as to what order, if any, 
should be issued upon the facts admitted. Thereafter, this proceed- 
ing regularly came on for final hearing before the Commission upon 
the amended complaint, the aforesaid answers of the respondents, 
a memorandum proposing disposition of the case filed by counsel in 
support of the amended complaint as, for, and in lieu of a brief, at- 
tached to which memorandum was a proposed form of order to cease 
and desist which was recommended to the Commission by counsel in 
support of the amended complaint (and, if the Commission should be 
of the opinion that an order to cease and desist in any form should 
be issued, by counsel for the respondents, also), briefs filed on behalf 
of the respondents, a reply brief of counsel in support of the com- 
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plaint, and oral argument before the Commission; and the Commis- 
sion, having duly considered the matter and being now fully advised 
in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn. therefrom. 

FINDINGS AS TO THE FACTS 


Paracrapy 1. (a) The respondent, Fir Door Institute, hereinafter 
sometimes referred to as “respondent institute,” is a nonprofit cor- 
poration organized under the laws of the State of Washington in 
the year 1938, with its principal office located in the Tacoma Building, 
Tacoma, Wash. The membership of said respondent is composed 
of a number of corporations located principally in the States of 
Washington and Oregon, all of which are engaged in the manufacture, 
sale and distribution, or in the sale and distribution of Douglas 
fir doors. Said members of respondent institute produce a substantial 
part of the volume of Douglas fir doors produced annually in the 
United States. 

(b) The respondent institute was organized for the purpose, among 
others, of advertising and promoting the sale of Douglas fir doors, 
promoting the sale of an overhead garage door referred to as a “Craw- 
FIRdor,” and of developing a factory prefit door. 

(c) The names and addresses of the principal officers of said re- 
spondent institute are Herman Snider, president, care Acme Door 
Co., Hoquiam, Wash.; Arthur C. Peterson, vice president, care Buffe- 
len Manufacturing Co., Tacoma 1, Wash.; Thomas B. Malarkey, sec- 
retary, care M & M Wood Working Co., 2301 North Columbia Road, 
Portland 3, Oreg.; and N. O. Cruver, treasurer, care The Wheeler, 
Osgood Co., Tacoma, Wash. 

Par. 2. (a) The respondent, Acme Door Co., is a corporation or- 
ganized and existing under the laws of the State of Washington, with 
its principal office and place of business located at Hoquiam, Wash. 
This respondent is now, and since October 15, 1939, it has been, a 
member of and a subscriber to the respondent institute. 

(0) The respondent, M & M Wood Working Co., is a corporation 
organized and existing under the laws of the State of Oregon, with 
its principal office and place of business located at 2301 North Colum- 
bia Road, Portland 8, Oreg. This respondent is now, and since 
Se peenthe: 28, 1938, it has been, a member of and a subscriber to 
the respondent institute. 

(c) The respondent, The Wheeler, Osgood Co., is a corporation 
incorporated on May 1, 1903, and existing ade the laws of the 


FIR DOOR INSTITUTE ET AL. 407 
395 Findings 


State of Washington, with its principal office and place of business 
located at 1216 St. Paul Street, Tacoma, Wash. 

On September 8, 1933, the respondent, The Wheeler, Osgood Co., 
caused to be incorporated under the laws of the State of Washington, 
a new corporation under the name of Wheeler Osgood Sales Corp., 
which said corporation was, throughout its existence, a wholly owned 
subsidiary of respondent, The Wheeler, Osgood Co. The Wheeler, 
Osgood Co. subscribed to all of the capital stock of Wheeler Osgood 
Sales Corp. and paid for same by transferring and conveying to 
Wheeler Osgood Sales Corp. all of its inventory and other assets which 
were not covered by a deed of trust dated March 1, 1926. Wheeler 
Osgood Sales Corp. leased, on a month-to-month basis, from The 
Wheeler, Osgood Co., all of the plant and other property of The 
Wheeler, Osgood Co. covered by the deed of trust, the lease being 
dated September 15, 1933, and all net profits of Wheeler Osgood Sales 
Corp. were paid to The Wheeler, Osgood Co. as rent for the property 
so leased. On the same day Wheeler Osgood Sales Corp. employed 
N. O. Cruver, who had been with The Wheeler, Osgood Co. for many 
years, and E. J. Calloway and Ralph Brindley, both also employees 
of The Wheeler, Osgood Co., as its principal executive officers. 
Wheeler Osgood Sales Corp. operated the plant of The Wheeler, 
Osgood Co. and all of the business formerly operated by The Wheeler, . 
Osgood, Co. from September 15, 1933, until June 30, 1944. 

Wheeler Osgood Sales Corp. became a member of and a subscriber 
to the respondent institute on September 28, 1938, and during all 
of the time the business and plant of The Wheeler, Osgood, Co. was 
operated and conducted by Wheeler Osgood Sales Corp., Wheeler 
Osgood Sales Corp., remained a member of and a subscriber to said 
respondent institute. During the period of time from September 15, 
1933, to June 30, 1944, respondent, The Wheeler, Osgood Co. re- 
mained dormant and inactive and was engaged in the conduct under 
its own name of no business operations. 

Since July 1, 1944, the business which had been operated by Wheeler 
Osgood Sales Corp. since September 15, 1933, and which prior to that 
time had been conducted and operated by the respondent, The Wheeler, 
Osgood Co., has been, and is now, operated by the respondent, The 
Wheeler, Osgood. During the period from July 30, 1946, until the 
latter part of 1947, said respondent has undergone certain financial 
reorganizations, and has increased its outstanding capital stock, but 
at all times mentioned herein it has been, and is now, a member of and 
a subscriber to the respondent institute. 
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(d) All of the respondents hereinbefore named in paragraph 2 are 
engaged in, among other things, the manufacture, sale and distribution 
in interstate commerce, or in the sale and distribution in interstate 
commerce, of Douglas fir doors, and are now, or have been, members 
of the respondent institute. Said respondents are hereinafter some- 
times referred to as “member respondents.” 

Par. 8. (a) The respondent, Monarch Door & Manufacturing Co., 
is a corporation organized and existing under the laws of the State 
of Washington, with its principal office and place of business located 
at Tacoma, Wash. This respondent, from September 28, 1938, until 
May 1946, was a member of and a subscriber to the respondent insti- 
tute. 

(6) The respondent, Northwest Door Co., is a corporation organized 
and existing under the laws of the State of Washington, with its prin- 
cipal office and place of business located at 1203 East D Street, Tacoma, 
Wash. This respondent, for a number of years subsequent to Septem- 
ber 28, 1938, was a member of and a subscriber to the respondent in- 
stitute. 

(ce) The respondent, Harbor Plywood Corp., is a corporation or- 
ganized under the laws of the State of Delaware, with its principal 
office and place of business located at Hoquiam, Wash. This respond- 
ent was formerly engaged in the manufacture, sale and distribution 
in interstate commerce of Douglas fir doors. It was an original mem- 
ber of the respondent, Fir Door Institute, having become a member 
thereof and a subscriber thereto on September 28, 1938. In the spring 
of 1939, Harbor Plywood Corp. sold its door factory to Acme Door 
Co. Said Harbor Plywood Corp. has a contract with Acme Door Co. 
for the purchase of 80 percent of the door output of Acme Door Co. 
Said respondent, Harbor Plywood Corp., remained a member of the 
respondent institute until March 1940. 

(d) 'The respondent, Robinson Plywood and Timber Co., is a corpo- 
ration organized and existing under the laws of the State of Washing- 
ton, with its principal office and place of business located at Everett, 
Wash. This respondent was formerly known as Robinson Manufac- 
turing Co., and said respondent, under such former corporate name, 
became a member of and a subscriber to the respondent, Fir Door 
Institute, on September 28, 1938, and remained such member of and 
subscriber to said institute until July 24, 1944, at which time it resigned 
its membership therein. Since said date of July 24, 1944, it has con- 


tinued to contribute payments to said respondent institute, but has 
attended no meetings of said institute. 
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(e) The respondents named in this paragraph 3 are engaged in, 
among other things, the manufacture, sale and distribution in inter- 
state commerce, or in the sale and distribution in interstate commerce, 
of Douglas fir doors, and are hereinafter sometimes referred to as 
“nonmember respondents.” . 

Par. 4. The respondent, Crawford Door Co., is a corporation 
organized and existing under the laws of the State of Michigan, with 
its principal office and place of business located at 401 St. Jean Avenue, 
Detroit, Mich. This respondent is engaged in, among other things, 
the manufacture, sale and distribution in interstate commerce of hard- 
ware used in connection with the production of overhead garage doors 
referred to and known as.“CrawF IRdors,” and also in the sale and 
distribution in interstate commerce of Douglas fir doors. 

The respondent, Crawford Door Co., is the holder of certain patent 
applications and of certain United States letters patent relating to 
the aforesaid overhead garage door. Said respondent has entered 
into so-called license agreements under such patent applications and 
letters patent with various manufacturers of Douglas fir doors, all 
of whom are included among the respondents named herein. By 
virtue of such license agreements, the respondent, Crawford Door Co., 
purports to grant to such manufacturers the right to make and sell 
the “CrawF IRdor,” but it does not grant to said other respondents, 
or to anyone, the right to manufacture and to assemble the hardware 
used in connection with the said “CrawFIRdor,” which said hardware 
is known as and referred to as “CrawF IRdor” hardware. 

Par. 5. The respondent, Wallace E. Difford, is an individual who 
maintains his office in the Henry Building, Seattle, Wash. Said re- 
spondent, from the inception of the respondent institute in 1938 until 
June 30, 1946, was employed as manager of said respondent institute, 
and as such manager he endeavored to promote the sale and distribu- 
tion of Douglas fir doors and overhead garage doors known as “Craw- 
FIRdors.” Through and by means of the assistance of this respond- 
ent, the respondents hereinabove named in paragraphs 2, 3, and 4 have 
cooperated in performing and doing the acts and things as hereinafter 
found. Said respondent Difford severed his employment with the 
respondent institute as of June 30, 1946, and is presently engaged in 
the distribution of lumber products under the name of W. E. 
Difford & Sons. 

Par. 6. (a) The member and nonmember respondents hereinbefore 
named in paragraphs 2 and 38 are all engaged in the business of selling 
and distributing Douglas fir doors to dealers in such products located. 
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in States other than the States in which said respondents are located, 
causing said products, when so sold, to be transported from their 
respective places of business to the purchasers thereof located at 
various points in the several States of the United States other than 
the States of origin of such shipments and in the District of Columbia. 
There has been, and is now, a course of interstate trade and commerce 
in said products between the aforesaid respondents and dealers in 
such products located throughout the several States of the United 
States and in the District of Columbia. Said respondents are now, 
and during all of the time mentioned herein they have been, engaged 
in competition with other members of the industry in making and 
seeking to make sales of their products in said commerce, and, but for 
the facts hereinafter found, they would now be in free, active and 
substantial competition with each other. 

(6) The respondent, Crawford Door Co., named in paragraph 4, 
is engaged in the business of selling and distributing hardware used 
in connection with the assembly of overhead garage doors referred 
to and known as “CrawFIRdors” to purchasers thereof located in 
States other than the State in which said respondent is located and in 
the District of Columbia. There has been, and is now, a course of 
interstate trade and commerce in such hardware and in said overhead 
garage doors between this respondent and purchasers of these prod- 
ucts located throughout the several States of the United States and in 
the District of Columbia. Said respondent, Crawford Door Co., is 
now, and during all of the time mentioned herein, it has been, en- 
gaged in competition with other members of the industry in making 
and seeking to make sales of hardware for use in connection with over- 
head garage doors, and of overhead garage doors, in said commerce, 
and, except for the facts hereinafter found, it would not in free, active 
and substantial competition with the member and nonmember respond- 
ents herein and with other dealers in overhead garage doors. 

Par, 7. Said respondents hereinbefore named in paragraphs 2, 3, 
4 and 5, acting in cooperation with each other, and through and in 
cooperation with the respondent institute and its officers, and each of 
them, during a substantial part of the period of time between January 
1, 1938, and November 29, 1941, did engage in an understanding, 
agreement, combination, conspiracy and planned common course of 
action among themselves, and with and through the respondent insti- 
tute and its officers, to hinder and suppress competition in the inter- 

state sale and distribution of Douglass fir doors, overhead garage 
doors known as “CrawFIRdors” and hardware seri for assembling 
said doors and known as “CrawFIRdor” hardware to wholesale md 
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retail dealers therein; and to create and maintain in the member and 
nonmember respondents and respondent Crawford Door Co. a monop- 
oly in the interstate sale and distribution of Douglas fir doors and 
of overhead garage doors referred to as “CrawFIRdors.” 

Par. 8. Pursuant to the aforesaid understanding, agreement, com- 
bination, conspiracy and planned common course of action, and in 
furtherance thereof, said respondents, during the period of time men- 
tioned in paragraph 7, acted in concert and in cooperation with each 
other to do, and in doing, among others, the following acts and things: 

1. Fixing the prices, terms and discounts at which the respondents 
sold or offered for sale Douglas fir doors to jobber customers. 

2. Establishing and maintaining a system of zone delivered price 
quotations for the sale of Douglas fir doors throughout the United 
States, with fixed discounts for each zone, which said discounts were 
arbitrarily shortened a certain number of points depending upon the 
freight rate from the mill to the point of destination. 

8. Quoting prices only on a delivered basis, which: price quotations 
included freight charges computed from Tacoma, Wash., irrespective 
of the origin of shipment or the actual freight rate applicable thereto. 

4. Agreeing to and establishing commercial standards for the dif- 
ferent grades of Douglas fir doors. 

5. Agreeing to and establishing a system for the inspection, clas- 
sification and grade marking, in accordance with the established com- 
mercial standards, of the different grades of Douglas fir doors. 

6. Exchanging among themselves and making available to each 
other, through the medium of the respondent institute, intimate de- 
tails of each other’s business, including statistics relating to produc- 
tion, sales, shipments by and orders on hand with the respondents, 
which information was not disclosed to the buying public. 

7. Fixing and maintaining the prices, terms and discounts at which 
overhead garage doors known as “Crawl IRdors” were sold and of- 
fered for sale to the purchasers thereof. 

8. Fixing and maintaining the prices at which overhead garage 
doors known as “CrawFIRdors” could be and. were offered for resale 
by dealers therein. 

9, Entering into so-called license agreements between the member 
and nonmember respondents and Crawford Door Co. whereby said 
rember and nonmember respondents agreed to sell only such over- 
head garage doors as are known as “CrawFIRdors,” to sell “Craw- 
¥IRdors” to be used only in connection with “CrawFIRdor” hard- 
ware, and to purchase their entire requirements of “CrawFIRdor” 
hardware from the respondent, Crawford Door Co. 
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10. Agreeing that member and nonmember respondents would pay, 
and they actually did pay, a royalty to the respondent, Crawford Door 
Co., for each “CrawFIRdor” sold, and that respondent Crawford Door 
Co. would pay, and it actually did pay, a royalty to the respondent 
institute for each set of “CrawFIRdor” hardware sold, for the pur- 
pose of advertising and promoting the sale of “CrawFIRdors.” 

11. Agreeing that “CrawFIRdor” doors sold by member and non- 
member respondents should be made strictly in accordance with speci- 
fications established and approved by the respondent institute and by 
respondent Crawford Door Co. 

12. Fixing and maintaining prices at which member and nonmem- 
ber respondents would sell “CrawFIRdors” to respondent Crawford 
Door Co. 

13. Agreeing that respondent Crawford Door Co. would enter into 
no further so-called license agreements relating to “CrawFIRdors” 
without the written consent of all existing licensees. 

Par. 9. The capacity, tendency and results of the aforesaid under- 
standing, agreement, combination, conspiracy and planned common 
course of action, and the acts and things done and performed there- 
under and pursuant thereto, by the respondents, have been and now 
are to place in the respondents the power to control and enhance 
prices and to actually increase the prices of Douglas fir doors, and 
to concentrate in the hands of the respondent institute the power to 
dominate and control the manufacture of Douglas fir doors and 
“Crawl IRdors,” and to create a monopoly in said respondents in the 
sale of Douglas fir doors and “CrawF IRdors.” 

Par. 10. The amended complaint in this proceeding named as re- 
spondents herein N. O. Cruver and Arthur C. Peterson in their in- 
dividual capacities, as well as in their capacities of treasurer and vice 
president, respectively, of the respondent, Fir Door Institute. It ap- 
pears, however, that both of these respondents are still officers of the 
respondent institute, and any order to cease and desist entered herein 
will run against the respondent institute and all of its officers, agents, 
representatives and employees. So long as the respondents, Cruver 
and Peterson, are officers of the institute, or even employees thereof, 
they will be bound by the terms of the order, even though not in- 
dividually named therein, and in view of this fact the Commission is 
of the opinion that insofar as the amended complaint names them as 
respondents in their individual capacities it may properly be 
dismissed. . 
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The acts and practices of the respondents, as herein found, were 
all to the prejudice and injury of the public and of competitors of said 
respondents; have had a dangerous tendency to and have actually 
hindered and prevented competition between and among the respond- 
ents in the sale of Douglas fir doors and “CrawFIRdors” in commerce 
within the intent and meaning of the Federal Trade Commission Act; 
have unreasonably restrained such commerce in Douglas fir doors and 
“CrawFIRdors”; and have constituted unfair methods of competi- 
tion in commerce within the intent and meaning of section 5 of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


- This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission, answers thereto 
filed on behalf of all of the respondents, a memorandum filed by coun- 
sel in support of the amended complaint as, for, and in lieu of an 
opening brief, attached to which memorandum was a proposed form 
of order to cease and desist which was recommended by counsel in 
support of the complaint (and, if the Commission should be of the 
opinion that an order to cease and desist in any form should be issued, 
by counsel for the respondents, also), briefs filed on behalf of the re- 
spondents, a reply brief of counsel in support of the complaint, and 
oral argument before the Commission, and the Commission having 
made its findings as to the facts and its conclusion that the respond- 
ents have violated the provisions of the Federal Trade Commission 
Act: 

It is ordered, That the respondent, Fir Door Institute, a corpora- 
tion, its officers, agents, representatives and employees, the corporate 
respondents, Acme Door Co., M & M Wood Working Co., and The 
Wheeler, Osgood Co., individually and as members of and subscribers 
to said respondent institute, and their respective officers, agents, repre- 
sentatives and employees, the corporate respondents, Monarch Door 
& Manufacturing Co., Northwest Door Co., Harbor Plywood Gorp., 
Robinson Plywood and Timber Co., and Crawford Door Co., and their 
respective officers, agents, representatives and employees, and the re- 
spondent, Wallace E. Difford, an individual, and his agents, repre- 
sentatives and employees, in or in connection with the offering for 
sale, sale or distribution in commerce, as “commerce” is defined in the 
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Federal Trade Commission Act, of Douglas fir doors, under whatever 
name offered so sold, and overhead Douglas fir garage doors known 
as “CrawF IRdors,” do forthwith cease and desist from entering into, 
cooperating in, or carrying out any planned common course of action, 
understanding, agreement, combination or conspiracy between or 
among any two or more of said respondents, or between or among 
any one or more of said respondents and other producers or sole 
distributors of such doors for other producers not parties hereto, 
to do or perform any of the following acts or things: 

1. Fixing, establishing, or maintaining uniform prices, and in con- 
nection therewith uniform discounts, terms or conditions of sale for 
any kind or grade of Douglas fir doors, or for overhead Douglas 
fir garage doors known either as “CrawFIRdors” or by any other 
name, or in any manner fixing or establishing any prices and in con- 
nection therewith discounts, terms or conditions for sale of such 
doors. 

2. Selling only on a delivered price basis, and in conjunction there- 
with, (@) establishing or maintaining delivered price zones or price 
differentials between such zones; (b) computing the rail freight rate 
from any point other than the point of origin of the shipment; (c) 
quoting or selling on a basis which systematically includes transporta- 
tion charges greater than the actual cost of transportation from 
point of shipment to destination. 

3. Preparing, adopting, or using any basic price list at which Doug- 
las fir doors, under whatever name offered or sold, are to be sold 
which contains uniform net extras or additions to be charged thereon, 
or the preparation, adoption or use of uniform net extras or additions 
in conjunction with a basic price list. 

4. Compiling, exchanging or disseminating between or among re- 
spondents statistical information in respect to the production, sale, 
shipment and orders on hand of Douglas fir doors, or any one 
thereof, unless such statistical information as is made available to 
respondents is readily, fully, and on reasonable terms made available 
to the purchasing and distributing trade, and unless the information 
so compiled, exchanged and disseminated does not disclose or make 
it possible to determine the identity of the manufacturer, seller or 
purchaser, and does not have the capacity or tendency of aiding 
in securing compliance with announced present or future prices, terms 
or conditions of sale. 

5. Formulating, adopting, using or enforcing any minimum re- 
sale price agreements covering “CrawFIRdors” or any other Douglas 
fir overhead garage door, pursuant to and under which wholesalers, 
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jobbers or dealers are required to maintain resale prices, terms or 
conditions. 

6. Adopting or entering into uniform license agreements relating to: 
the sale of overhead Douglas fir garage doors known as “CrawFIR- 
dors,” under which member and nonmember respondents refrain from 
the manufacture and sale of any overhead Douglas fir garage doors 
other than “CrawF IRdors.” 

7. Adopting or entering into uniform license agreements relating 
to the sale of “Crawl IRdors,” whereby member and nonmember re- 
spondent offer to sell, or sell overhead Douglas fir garage doors for 
use in connection with hardware exclusively produced by or for re- 
spondent Crawford Door Co. 

8. Establishing or fixing, between member and nonmember respond- 
ents as licensees and respondent Crawford Door Co. as licensor, the 
amount of royalty to be paid on the sale of “CrawFIRdors.” 

9. Adopting or entering into uniform license agreements relating 
to the sale of “CrawFIRdors” whereby respondent Crawford Door 
Co. as licensor refuses to issue any new licenses without the written 
consent of the member and nonmember respondents as existing 
licensees. 

10. Formulating, devising, adopting, circulating, or exchanging 
information concerning the customer classification granted or to be 
granted to any specific purchaser, or determining any basis for the 
selection or classification of customers, or using any basis so 
determined for selecting or classifying customers. 

[tis further ordered, That nothing contained herein shall be deemed 
to affect lawful relations, including purchase and sale contracts or 
transactions, among the several respondents, or between a respondent 
and its subsidiaries, or between subsidiaries of a respondent, or be- 
tween any one or more of said respondents and any others not parties 
hereto, and not in unlawful restraint of trade. 

It is further ordered, For reasons appearing in the Commission’s 
findings as to the facts in this proceeding, that the amended com- 
plaint herein be, and it hereby is, dismissed as to the respondents, N. O. 
Cruver and Arthur C. Peterson, in their individual capacities, it being 
understood, however, that said amended complaint is not being dis- 
missed as against the said N. O. Cruver and Arthur C. Peterson as 
officers of the respondent, Fir Door Institute. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In THe MATTER OF 


DOUGLAS FIR PLYWOOD ASSOCIATION ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 5529. Complaint, May 19, 1949*—Decision, Oct. 20, 1950 


Where 12 corporations, subscribers to, and members of an association (which, 
formed in about 1933, served as the Code Authority for the plywood industry 
during NRA, and was thereafter organized as a nonprofit corporation for 
the declared purpose, among other things, of dealing with common in- 
dustrial problems of management, ete.) ; a thirteenth concern, which sub- 
scribed to the association’s “Subscription Contract—Cooperative Trade 
Promotion Campaign”, but was not a member; and 2 other corporate non- 
members who cooperated as hereinafter indicated; engaged in the manu- 
facture, and in the interstate sale and distribution of plywood products to 
dealers, in competition with others, and, but for the matters below set 
forth, in competition with one another ; 

Acting in cooperation with each other and said association, its officers and 
management committee, managing director and assistant secretary, and the 
Information Bureau of the member and subscriber concerns— 

Hngaged in a conspiracy and planned common course of action during a sub- 
stantial part of the time between May 1935 and August 1941, to restrict, 
restrain, and suppress competition in the sale and distribution of plywood 
products to customers located throughout the United States, by agreeing to 
fix and maintain prices, terms, and discounts at which said products were 
to be sold, and to cooperate with each other in their enforcement and main- 
tenance by exchanging information through said association and said bu- 
reau as to the prices, terms, and discounts at which said concerns had sold 
and were offering to sell plywood products; and 

Where said concerns (other than N, and A, member concerns, and W, a non- 
affiliate), during the aforesaid period, and pursuant to the aforesaid under- 
standing, ete., and in furtherance thereof— 

(a) Agreed to and did curtail the production of plywood; 

(b) Compiled statistical information in respect to production, sales, shipments, 
and orders on hand which was made available among themselves but was 
denied to the purchasing trade; 

(c)- Adopted and used a uniform basic price list containing uniform net extras 
to be charged thereon and uniform discounts; 

(ad) Compiled and used lists of buyers entitled to receive a so-called jobber’s 
discount of 5 percent; 

(e) Adopted and used a so-called functional compensation plan of distribution, 
and as a part thereof, and incident thereto— 


(1) Issued uniform net dealers’ prices on different quantities and a uniform 
cash discount ; 
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(2) Issued identically worded compensation schedules which embodied defini- 
tions of trade factors, and SpA ls for the functional discounts under 
prescribed conditions ; 

(3) Adopted an unpublished agreement which interpreted the plan and pro- 
vided that a buyer doing less than 40 percent of its business at wholesale 
would be considered a dealer thereunder ; and 

(4) Established an Information Bureau to develop information as to the trade 
status of buyers, which applied said secret requirement of 40 percent whole- 
sale in determining the status of buyers and transmitted to members and 
subscribers conclusions and findings as to said status; 

{f) Adopted arbitrarily rules providing that the Government and certain indus- 
trial buyers be required to pay dealers’ prices, and that certain specified 
classes of industrial buyers receive a 5 percent discount from the dealers’ 
prices; 

(g) Acted to insure the success of the plan and to compel compliance therewith, 
and in said connection, and for said purpose— 

(1) Held meetings with distributors to force or induce adherence to the price 
and discount provisions, and invited distributors to submit information in 
reference to suspected deviations from the plan by manufacturers or others; 

(2) Acted through the association to conduct general investigations of mem- 
bers’ files or to investigate specific instances of reported violations ; 

(3) Established the association as an intermediary to place business among the 
members 3 

(4) Used mill numbers to identify the source of manufacture in cases of re- 
ported deviation from the plan; and 

{5) Provided in the agreement under which manufacturers were licensed to 
use the trade marks obtained by the association, that the same could be used 
on grades approved by the association ; 

(h) Threatened to, sought to, and did, cut off the supply of distributors who 
failed or refused to adhere to prices or classification provisions ; 

(i) Quoted only on a delivered price basis, and, in conjunction therewith, com- 
puted the rail freight from Tacoma, Wash., irrespective of the origin of 
shipment or the rate applicable thereto, and used a uniform schedule of esti- 
mated weights which were higher than actual weights, and which, when 
used in connection with a fixed base price and a single basing point, assured 
the industry of uniform delivered price quotations to buyers; and 

(j) Shipped by water to East Coast and Gulf points only on a C. I. F. basis, 
and applied a uniform net addition to the ocean freight rate on water ship- 
ments, and a uniform net addition on sales made in the primary market; and 

Where said member N, acting in pursuance of said understanding, ete., and 
in furtherance thereof, and during the same period— 

(a) Compiled statistical information in respect to production, sales, shipments, 
and orders on hand, which, made available among themselves, was denied 
to the purchasing trade; 

(bv) Adopted and used a uniform basic price list which contained uniform net 
extras and uniform discounts ; 

(c) Adopted and used the above described “functional compensation plan of 
distribution” except for establishment of the Information Bureau; and acted 
to insure success of the plan through such measures as those described above: 
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(d) Quoted only on a delivered price basis, computing the rail freight from 
Tacoma, Wash. and using a uniform schedule of estimated weights, as: 
employed by the others; and, like them 

(e) Shipped by water to Hast Coast and Gulf points only on a C:1. F. basis, 
and applied a uniform net addition to the ocean freight rate on water ship- 
ments, and a uniform net addition on sales made in the primary market ; and 

Where said nonmember W, pursuant to said understanding, etc., and in further- 
ance thereof, and during the same period, likewise— 

(a) Adopted and used a uniform basic price list containing uniform net extras 
and uniform discounts ; 

(b) Compiled and used lists of buyers entitled to receive a ‘jobbers’ discount’” 
of 5 percent ; 

(c) Adopted and used the “functional compensation plan of distribution” above 
described ; and 

(d) Shipped by water to East Coast and Gulf points only on a C. I. F. basis, 
and applied a uniform net addition to the ocean freight rate, and a uniform 
net addition on sales made in the primary market; and, 

Where said member A, in pursuance and furtherance of the aforesaid under- 
standing, ete.— 

(a) Issued a dealer price list which contained the same prices, terms, and 
conditions as shown in the price lists issued by other members or sub- 
seribers to the association ; and 

(0) In said connection, and effective on the same date as said price list, issued 
the same “Wholesale functional service compensation schedule” issued and 
used by all other aforesaid members and subscribers, and, in connection 
therewith, made use of the services of the aforesaid Information Bureau; 

Capacity, tendency, and results of which conspiracy and planned common course 
of action, and acts done pursuant thereto had been and were— 

(1) To interfere with and curtail the production of plywood products and 
the sale thereof in interstate commerce to dealers, who, but for the existence 
of said understanding, etc., would be able to purchase their requirements 
of said product from the manufacturers ; 

(2) To force many dealers in said products to discontinue the sale thereof 
because of their inability to obtain them from manufacturers or to maintain 
a supply thereof at reasonable prices; 

(3) To substantially increase the price of plywood products to wholesalers, 
retailers, and the consuming public; 

(4) To substantially increase the price of said products to the Government 
and certain industrial buyers; and 

(5) To-concentrate in the hands of said participants in said understanding, 
etc., the power to dominate and control the business policies and practices 
of the manufacturers and distributors of plywood products, and to exclude 
from the industry those who do not conform to the rules, regulations, and 
requirements established by said participants, and thus to create a monopoly 
in the latter in the sale of said products: 

Held, That said acts and practices, as above set forth, were all to the prejudice 
and injury of the public, and of their competitors; had a dangerous 
tendency to and actually did injure and prevent competition in the sale of 
said products in commerce; unreasonably restrained such ecommerce; and 
constituted unfair methods of competition in commerce. 
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As to the contention of said A that the complaint against it should be dismissed 
since it did not begin operations until November 2, 1939, which was only 12 
days before it issued the price list above referred to; and, being a new 
company faced with the problem of setting up a price list, it merely and 
naturally followed that already being used by the members of the industry 
generally ; and that the record showed nothing more than’a simple voluntary 
act on its part, importing no illegal conduct of any kind; 

It appearing further, however, that said price list contained the same prices, 
terms, and conditions of sale which had been agreed upon and fixed, and 
were used by the subscribers to and members of the association, and 
others, pursuant to and in furtherance of an unlawful conspiracy; that 

- A adopted the same compensation schedule which likewise had been agreed 
upon by the others and was used as a means of Stabilizing the prices of 
plywood products; and that A also availed itself of the use of the services 
of said Information Bureau which was created to provide the membership 
of the association with information necessary for the classification of buyers 
of plywood: 

The Commission was of the opinion that, while it might be true, as respondent 
contended, that the mere act on the part of one manufacturer of following 
the prices of another manufacturer is not in and of itself a violation of 
law, in the instant case, said A, having become a member of the association 
and, presumably, having acquainted itself with the purpose and activities 
thereof, and of its members, could not, after obtaining for itself the benefits 
of such purpose and activities, thus disclaim joint responsibility therefor ; 
and that under the circumstances and for the reasons stated, said A was a 
participant in said unlawful understanding, etc., and that its said acts, 
as above set forth, were all done pursuant thereto and in furtherance 
thereof. 


In said proceeding in which the amended complaint named an individual as 
respondent in his individual capacity, as well as in his capacity as assistant 
secretary of respondent association, it appearing, however, that said in- 
dividual was still an officer of said association, and that any order to cease 
and desist would run against the association and all of its officers, etc., so 
that said individual would be bound by the terms of the order as long as 
he was an officer or even an employee of the association, even though not 
individually named in the order; the Commission was of the opinion, in 
view of such facts, that insofar as the complaint named said individual 
as a respondent in his individual capacity it might properly be dismissed 
as to him. 

In said proceeding in which it appeared that a certain respondent named in 
the amended complaint was not organized until February 19, 1948, and did 
not participate in any of the unlawful acts or practices therein described, 
the trial examiner thereafter entered his order dismissing said complaint 
as to said respondent. 


Before Mr. Clyde M. Hadley, trial examiner. 
Mr. Everette MacIntyre and Mr. Lewis F. Depro for the Com- 


mission. 
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McMicken, Rupp & Schweppe, of Seattle, Wash., for Douglas Fir 
Plywood Association, Harrison Clark, Douglas Fir Plywood Informa- 
tion Bureau, Associated Plywood Mills, Inc., Elliott Bay Mill Co., 
Harbor Plywood Co., Vancouver Plywood & Veneer Co., Anacortes 
Veneer, Inc., Robinson Plywood and Timber Co. and Wallace E. 
Difford, and along with— 

Krause, Hirsch, Levin & Heilpern, of New York City, for United 
States Plywood Corp. ; 

Skeel, McKelwy, Henke, Evenson & Uhlmann, of Seattle, Wash., 
for Washington Veneer Co.; and 

Briggs, Gilbert, Morton, Kyle & Macartney, of St. Paul, Minn., 
for Weyerhaeuser Sales Co. 

Neal, Bonneville & Hughes, of Tacoma, Wash., for Buffelen Manu- 
facturing Co. and Pacific Mutual Door Co. 

Sabin & Malarkey, of Portland, Oreg., for M & M Wood Working 
Co. 

Eisenhower, Hunter & Ramsdell, of Tacoma, Wash., for Northwest 
Door Co. 

Mr. George J. Perkins, of Portland, Oreg., for Oregon-Washington 
Plywood Co. 

Mr. Theodore B. Bruener, of Aberdeen, Wash., for West Coast 
Plywood Co. 

Scott, Langhorne & McGavick, of Tacoma, Wash., for The Wheeler, 
Osgood Co. 


AMENDED CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act the Federal 
Trade Commission having reason to believe that the Douglas Fir Ply- 
wood Association, Harrison Clark, individually and as Assistant Sec- 
retary of Douglas Fir Plywood Association, and the members of and 
subscribers to the Douglas Fir Plywood Association ; the Douglas Fir 
Plywood Information Bureau, a voluntary organization; Robinson 
Plywood and Timber Co., a corporation; Pacific Mutual Door Co., 
a corporation, Weyerhaeuser Sales Co., a corporation; and Wallace 
EK. Difford, an individual, hereinafter referred to as respondents, have 
violated the provisions of section 5 of the said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its amended complaint, stating 
its charges in that respect as follows: 

ParacrarH 1, (1) The respondent, Douglas Fir Plywood Associa- 
tion, is a corporation organized and existing under the laws of the 
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State of Washington with its principal office and place of business 
located in the Tacoma Building, Tacoma 2, Wash. The association 
is composed of a number of individuals, partnerships, and corpora- 
tions who are located principally in the States of Washington and 
Oregon, and who are engaged in the operation of mills for the manu- 
facture of various plywood products, and the sale and distribution of 
said products when so manufactured, or in the sale and distribution 
of plywood products. 

(2) The said respondent, the Douglas Fir Plywood Association, 
hereinafter referred to as respondent association, was formed as a 
voluntary organization in about 1933, and served as the Code 
Authority for the industry during the period of the NRA. After 
the NRA was held unconstitutional, the voluntary association con- 
tinued as a trade organization, and in the latter part of 1936 it was 
organized as a nonprofit. corporation under the laws of the State of 
Washington for the declared purposes, among others, of dealing with 
common industry problems of management such as those involved 
in the production, distribution, employment, and financial functions 
of the plywood industry, and to secure cooperative action in advanc- 
ing the common purposes of its members, to foster equity in business 
usages, and to promote activities aimed to enable the industry to 
conduct itself with the greatest economy and efficiency. 

(3) The names and addresses of the present officers of said re- 
spondent association are: Arnold Koutonen, president, care St. 
Paul & Tacoma Lumber Co., 1220 St. Paul Avenue, Tacoma 2, 
Wash.; J. W. Forrester, vice president, care Coos Bay Lumber Co., 
Coos Bay, Oreg.; Leonard Nystrom, secretary, care Associated 
Plywood Mills, Inc., 2d and Garfield Streets, Eugene, Oreg.; J. H. 
Smith, treasurer, care Puget Sound Plywood, Inc., Tacoma, Wash. ; 
and Harrison Clark, assistant secretary and assistant manager, care 
Douglas Fir Plywood Association, Tacoma Building, Tacoma 2, 
Wash. The said Harrison Clark is named as a respondent herein 
in his individual capacity and as assistant secretary of said Douglas 
Fir Plywood Association. 

(4) The names and addresses of the present members of the man- 
agement committee of said respondent associations are: E. W. Daniels, 
chairman, care Harbor Plywood Corp., Hoquiam, Wash.; Frost 
Snyder, care Vancouver Plywood & Veneer Co., Vancouver, Wash. ; 
R. E. Seeley, care Simpson Logging Co., Shelton, Wash.; N. O. 
Cruver, care The Wheeler, Osgood Co., 1216 St. Paul Street, Tacoma 
1, Wash.; Herman Tenzler, care Northwest Door Co., 1203 East D 
Street, Tacoma 1, Wash.; Arnold Koutonen, care St. Paul & Tacoma 
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Lumber Co., 1220 St. Paul Avenue, Tacoma 2, Wash.; B. V. Hancock, 
care Cascades Plywood Corp., 1008 Public Service Building, Portland 
4, Oreg.; T. B. Malarkey, care M & M Woodworking Co., 2301 North 
‘Columbia Road, Portland 3, Oreg.; Victor Olson, care Washington 
Veneer Co., Bellingham, Wash.; J. W. Forrester, care Coos Bay 
Lumber Co., Coos Bay, Oreg.; Charles E. Devlin, care Douglas Fir 
Plywood Association, Tacoma Building, Tacoma, Wash. 

(5) Respondent, Douglas Fir Plywood Information Bureau, here- 
inafter referred to as respondent bureau, is a voluntary organization 
whose address is Post Office Box 1224, Tacoma, Wash. Respondent 
bureau maintains an office in the Rust Building, Tacoma 2, Wash., and 
was established, as declared by said respondent bureau, for purposes 
of the Robinson-Patman Act. It functions to handle the transmittal 
of forms to applicants for classification, to assemble the data sub- 
mitted by applicants, and to make recommendations to the member 
mills as to the classification of individual accounts. Respondent 
‘bureau is operated as an activity of member and subscriber respondents 
and is advised by counsel for the respondent association, and respond- 
ent bureau is financed by the diversion of money paid by subscribers 
to the respondent association pursuant to their said contracts with the 
said respondent association. 

Par. 2. (1) Respondent, Associated Plywood Mills, Inc., is a cor- 
poration organized and existing under the laws of the State of Wash- 
ington, with its principal office and place of business at Second and 
Garfield Streets, Eugene, Oreg. It maintains plants at Eugene and 
‘Willamina, Oreg. Said respondent is now, and has been since January 
6, 1938, a subscriber to said respondent association, and is now, and has 
been since approximately 1940, a member of said respondent associa- 
‘tion. 

(2) Respondent, Buffelen Manufacturing Co., is a corporation 
which was organized under the laws of the State of California on the 
‘20th day of February, 1948, and has its principal place of business 
at Tacoma, Wash. Said ras paridene! Buffelen Manufacturing Co., is 
the successor in title to Buffelen Lumber & Manufacturing Co., a 
‘Washington corporation. The said Buffelen Lumber & Maite cenine 
Co., a Washington corporation, was named as a respondent in the 
original complaint herein issued under date of March 1, 1948. Said 
Buffelen Lumber & Manufacturing Co. became a OMS: of said 
respondent association prior to 1938, and became a subscriber to said 
respondent association on June 11, 1938, and continued to be a member 
of and subscriber to said resbondent association throughout the re- 
mainder of the time said corporation was in existence. During the 
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period of its existence said Buffelen Lumber & Manufacturing Co. was 
engaged in the manufacture, sale, and distribution in commerce of 
plywood products. Just prior to June 1948, and subsequent to the 
date of the original complaint herein, all of the stockholders of said 
Buffelen Lumber & Manufacturing Co. sold all of their stock in said 
Buffelen Lumber & Manufacturing Co. to, and transferred same to, 
respondent Buffelen Manufacturing Co., which said corporation is a 
California corporation, the majority of whose stockholders were and 
are citizens or residents of California. On June 30, 1948, the Tacoma 
branch of the Bank of California was appointed liquidating trustees. 
of Buffelen Lumber & Manufacturing Co., the Washington corpora- 
tion, and immediately distributed all of its assets to respondent Buffe- 
len Manufacturing Co., and Buffelen Lumber & Manufacturing Co.,. 
the Washington corporation, was dissolved. Since said date respond- 
ent, Buffelen Manufacturing Co., has been the owner of and has been 
and now is operating the same plant and business formerly operated by 
Buffelen Lumber & Manufacturing Co., and at the same location, and’ 
since said date has at all time been, and still is, a member of and sub- 
scriber to said respondent association. The stockholders owning a 
majority of the stock in Buffelen Manufacturing Co., the California. 
corporation, owned no stock in Buffelen Lumber & Manufacturing Co.,. 
the Washington corporation, and had no connection whatever with 
the old company. 

(3) Respondent, Elliott Bay Mill Company, is a corporation organ- 
ized and existing under the laws of the State of Washington with its 
principal office and place of business located at 600 West Spokane 
Street, Seattle, Wash. Said respondent is now, and since December 
31, 1937, has been, a subscriber to said respondent association, and 
is now, and since prior to 1938 has been, a member of said respondent 
association. 

(4) Respondent, Harbor Plywood Corporation, is a corporation 
organized and existing under the laws of the State of Delaware with 
its principal office and place of business located at Hoquiam, Wash. 
Said respondent is now, and since January 10, 1938, has been, a sub- 
scriber to said respondent association, and is now, and has been since: 
prior to 1938, a member of said respondent association. 

(5) Respondent, M & M Woodworking Co., is a corporation organ- 
ized and existing under the laws of the State of Oregon with its prin- 
cipal office and place of business located at 2301 North Columbia Road,. 
Portland 8, Oreg. Said respondent maintains plants located at Long- 
view, Wash., and Albany, and Portland, Oreg. Said respondent is: 
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now, and has been since December 30, 1937, a subscriber to said re- 
spondent association, and is now, and has been since prior to 1938, 
a member of said respondent association. 

(6) Respondent, Northwest Door Co., is a corporation organized 
and existing under the laws of the State of Washington with its prin- 
cipal office and place of business located at 1203 East D Street, Tacoma 
1, Wash. Said respondent is now, and since May 28, 1938, has been, 
a subscriber to said respondent association, and is now, and has been 
since prior to 1988, a member of said respondent association. 

(7) Respondent, Oregon-Washington Plywood Co., is a corpora- 
tion organized and existing under the laws of the State of Oregon 
with its principal office and place of business located at 1549 Dock 
Street, Tacoma 2, Wash. Said respondent is now, and since Decem- 
ber 30, 1937, has been, a subscriber to said respondent association, 
and is now, and since prior to 1938 has been, a member of said re- 
spondent association. 

(8) Respondent, United States Plywood Corporation, is a corpo- 
ration organized and existing under the laws of the State of New 
York with its principal office and place of business located at 55 West 
Forty-fourth Street, New York 18, N. Y. Said respondent maintains 
a plant located at Seattle, Wash. Said respondent is now, and since 
January 18, 1938, has been, a subscriber to said respondent associa- 
tion, and is now, and since prior to 1988 has been, a member of said 
respondent association. 

(9) Respondent, Vancouver Plywood & Veneer Co., is a corpora- 
tion organized and existing under the laws of the State of Washing- 
ton, with its principal office and place of business located at Vancouver, 
Wash. Said respondent is now, and since December 30, 1937, has 
been, a subscriber to said respondent association, and is now, and since 
prior to 1938 has been, a member of said respondent association. 

(10) Respondent, Washington Veneer Co., is a corporation organized 
and existing under the laws of the State of Washington with its prin- 
cipal office and place of business located at Olympia, Wash. Said re- 
spondent is now, and since December 30, 1937, has been, a subscriber 
to said respondent association, and is now, and since prior to 1938 has 
been, a member of said respondent association. 

(11) Respondent, West Coast Plywood Co., is a corporation organ- 
ized and existing under the laws of the State of Washington with its 
principal office and place of business located at Aberdeen, Wash. 
Said respondent is now, and since January 2, 1938, has been, a sub- 
scriber to said respondent association, and is now, and has been since 
prior to 1938, a member of said respondent association. 
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(12) Respondent, The Wheeler, Osgood Co., is a corporation incor- 
porated on March 1, 1903, and existing under the laws of the State of 
Washington, with its priierenl office end place of business located at 
1216 St. Paul Street, Tacoma 1, Wash. 

On September 1, 1932, said responciantt had a large outstanding in- 
debtedness deren of both bank loans and bonded indebtedness. 
Due to large operating losses beginning in the year 1930, The Wheeler, 
Osgood Co. defaulted in the payment of interest due on September 1, 
19382, on its bonded indebtedness. As of December 1932 all sales of- 
fices of The Wheeler, Osgood Co. had been closed, the company had 
withdrawn from active solicitation of business, all major plant activi- 
ties had ceased, and its affairs were being directed by a committee 
representing the bondholders and creditors of said company. 

On September 8, 1933, respondent, The Wheeler, Osgood Co., caused 
to be incorporated under the laws of the State of Washington a new 
corporation under the name of Wheeler Osgood Sales Corp., which said 
corporation was, throughout its existence, a wholly-owned subsidiary 
of respondent, The Wheeler, Osgood Co. The Wheeler, Osgood Co. 
subscribed to all of the capital stock of Wheeler Osgood Sales Corp. 
and paid for same by transferring and conveying to Wheeler Osgood 
Sales Corp. all of its inventory and other assets which were not coy- 
ered by a deed of trust dated March 1, 1926. Wheeler Osgood Sales 
Corp. leased, on a month-to-month basis, from The Wheeler, Osgood 
Co., all of the plant and other property of The Wheeler, Osgood Co. 
covered by the deed of trust, the lease being dated September 15, 1933, 
and all net profits of Wheeler Osgood Sales Corp. were paid to The 
Wheeler, Osgood Co. as rent for the property so leased. On the same 
day Wheeler Osgood Sales Corp. employed N. O. Cruver, who had 
been with The Wheeler, Osgood Co. for many years, and K. J. Callo- 
way and Ralph Brindley, both also employees of The Wheeler, Os- 
good Co., as its principal executive officers. Wheeler Osgood Sales 
Corp. operated the plant of The Wheeler, Osgood Co. and all of the 
business formerly operated by The Wheeler, Osgood Co. from Sep- 
tember 15, 1933, until June 30, 1944. 

Wheeler Osgood Sales Corp. became a member of respondent as- 
sociation prior to 1938, and it became a subscriber to said respondent 
association December 31, 1937, and during all of the time the business 
and plant of The Wheeler, Osgood Co., was operated and conducted by 
Wheeler Osgood Sales Corp. Wheeler Osgood Sales Corp. remained 
a member of and subscriber to said respondent association. During the 
period of time from September 15, 1933, to June 30, 1944, respondent, 
The Wheeler, Osgood Co., remained dormant and inactive and was 
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engaged in the conduct under its own name of no business operations. 

In December 1937 a plan for the reorganization of respondent, The 
Wheeler, Osgood Co., under section 77—B of the bankruptcy Act, was: 
submitted, and said plan of reorganization was approved by the court 
in 1938. The business which had been conducted by its wholly-owned. 
subsidiary, Wheeler Osgood Sales Corp., from September 15, 1933, to 
June 30, 1944, was turned back to respondent, The Wheeler, Osgood 
Co., and the wholly-owned subsidiary, Wheeler Osgood Sales Corp., 
was dissolved by resolution filed on July 8, 1944, in the office of the 
Secretary of State of the State of Washington. 

Since July 1, 1944, the said business which had been operated by 
Wheeler Osgood Sales Corp. since September 15, 1933, and which 
prior to that time had been conducted and operated by respondent,. 
The Wheeler, Osgood Co., has been and now is operated by respond- 
ent, The Wheeler, Osgood Co., and said respondent during all of the 
time since July 1, 1944, has been and now is a member of and a sub- 
scriber to said respondent association. 

(13) Respondent, Anacortes Veneer, Inc., is a corporation or- 
ganized and existing under the laws of the State of Washington with 
its principal office and place of business located at Anacortes, Wash. 
Said respondent began operations November 23, 1939. On December 
4, 1939, said respondent became a subscriber to said respondent as- 
sociation, and on December 5, 1939, said respondent issued Dealer 
Price List No. 39—B, containing identical prices, terms, and conditions 
as shown in Dealer Price List No. 89-B issued by other members of 
and subscribers to respondent association. Said respondent also 
issued on December 5, 1939, and effective on that date, in connection 
with its Dealer Price List No. 39-B, a Wholesale Functional Service 
Compensation Schedule identical in form, language, terms, conditions, 
and provisions with Wholesale Functional Service Compensation 
Schedules issued and used by all other members of and subscribers to 
said respondent association, and in connection with the use thereof 
said respondent made use of the services of respondent Douglas Fir 
Plywood Information Bureau. Said respondent has been since De- 
cember 4, 1939, and now is, a subscriber to said respondent association, 
and has been since June 1947, and now is, a member of said respondent 
association. 

(14) All of said respondents hereinbefore named in paragraph 2 
are hereinafter, for the sake of brevity, referred to as member and 
subscriber respondents. 

(15) Those respondents herein designated as subscribers to the 
respondent association were signers of a contract with said association 
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entitled “Subscription Contract—Cooperative Trade Promotion 
Campaign.” All members of said association were signers of said 
contract but not all signers of said contract members of said asso- 
ciation. Under the terms of said contract the signer agreed to pay 
35 cents per M square feet of plywood production to be expended 
for trade promotion purposes by the association under the direction 
of the management committee set up in the contract. Subscribers 
voted for members of the management committee and were entitled 
to serve thereon. They did not vote for officers of the association if 
they were not also members of said association. All subscribers were 
licensed by the association to use trade-marks or trade names owned 
by the association in accordance with the provisions of the license 
agreements. 

Par. 3. Respondent, Robinson Plywood and Timber Co., before 
change of its corporate name, was known as Robinson Manufacturing 
Co., and was so designated in the original complaint issued herein 
on March 1, 1948. Itis a corporation organized and existing under the 
laws of the State of Washington, with its principal office and place 
of business located at Everett, Wash. Said respondent, under its 
former corporate name, was a subscriber to respondent association 
until December 31, 1946. 

Par. 4. (1) Respondent, Pacific Mutual Door Co., is a corporation 
organized and existing under the laws of the State of Washington, 
with its principal office and place of business located in the Tacoma 
Building, Tacoma, Wash. 

(2) Respondent, Weyerhaeuser Sales Co., is a corporation organized 
and existing under the laws of the State of Washington with its prin- 
cipal office and place of business located in the Tacoma Building, 
Tacoma, Wash. Said respondent maintains its general executive 
offices in St. Paul, Minn. 

(3) The said respondents, hereinbefore mentioned in paragraph 
4, are engaged in the distribution of plywood products. Said re- 
spondents, while neither members of nor subscribers to respondent 
association, have cooperated with said respondent association, said 
respondent bureau, and said member and subscriber respondents 
named in paragraph 2 hereof, and with respondent, Robinson Ply- | 
wood and Timber Co., named in paragraph 3 hereof, in many of the 
activities hereinafter set forth. Said respondents, for convenience, 
are hereinafter referred to as nonaffiliate respondents. 

Par. 5. Respondent, Wallace E. Difford, is an individual who main- 
tains his office in the Henry Building, Seattle, Wash. Said respondent 
was from March 8, 1938, to June 30, 1946, employed as managing 
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director of respondent association, and as such managing director 
initiated, supervised and carried out many of its policies, and has 
cooperated with said respondent association, said respondent bureau, 
said member and subscriber respondents, said respondent, Robinson 
Plywood and Timber Co., and with said nonaffiliate respondents in 
the hereinafter complained of activities. Said respondent Difford 
severed his employment with respondent association as of June 30, 
1946, and is presently engaged in the distribution of lumber products 
under the name of W. E. Difford & Sons. 

Par. 6. The aforesaid member and subscriber respondents named 
in paragraph 2, the respondent, Robinson Plywood and Timber Co., 
named in paragraph 3, and the nonaffiliate respondents named in 
paragraph 4, are engaged in the manufacture, sale, and distribution 
of, or the sale and distribution of, plywood products to dealers therein 
located in States other than the State in which said respondents are 
located, causing said products, when so sold, to be transported from 
their respective places of business to the purchasers thereof located 
at various points in the several States of the United States other than 
the State of origin of such shipment and in the District of Columbia. 
There has been and now is a course of interstate trade and commerce 
in said products between the aforesaid respondents and dealers in 
said products located throughout the several States of the United 
States. Said members and subscriber respondents, hereinbefore 
named in paragraph 2, said respondent Robinson Plywood and Timber 
Co., hereinbefore named in paragraph 8, and said nonaffiliate re- 
spondents, hereinbefore named in paragraph 4, are now, and have 
been during all of the times mentioned herein, engaged in competition 
with others in making and seeking to make sales of their said mer- 
chandise in said commerce, and, but for the facts hereinafter alleged, 
would now be in free, active, and substantial competition with each 
other. 

Par. 7. Said member and subscriber respondents, said Robinson 
Plywood and Timber Co., and said nonaffiliate respondents, acting 
in cooperation with each other, and through and in cooperation with 
said respondent association and its officers and management commit- 
tee, and through and in cooperation with said respondent bureau, 
and through and in cooperation with the respondents Wallace E. Dif- 
ford and Harrison Clark, and each of them, during the period of time, 
to wit, for a substantial portion of the period of time since prior to 
January 1936, have engaged in an understanding, agreement, combi- 
nation, conspiracy, and planned common course of action among them- 
selves and with and through said respondent association and said 
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respondent bureau, and said respondents Wallace E. Difford and 
Harrison Clark, to restrict, restrain, and suppress competition in the 
sale and distribution of plywood products to customers located 
throughout the several States of the United States and in the District 
of Columbia, as aforesaid, by agreeing to fix and maintain prices, 
terms, and discounts at which said plywood products are to be sold, 
and to cooperate with each other in the enforcement and maintenance 
of said fixed prices, terms, and discounts by exchanging information 
through said respondent association and said respondent bureau as to 
the prices, terms, and discounts at which said member and subscriber, 
respondents, said respondent Robinson Plywood and Timber Co., and 
said nonaffiliate respondents have sold and are offering to sell, said 
plywood products to customers and prospective customers. 

Par. 8. Pursuant to said understanding, agreement, combination, 
conspiracy, and planned common course of action, and in furtherance 
thereof, the said respondents have done and performed, and still do 
and perform, among others, the following acts and things: 

(1) Agreed to and did curtail the production of plywood. 

(2) Compiled statistical information in respect to production, sales, 
shipments, and orders on hand, which information was made available 
to respondents but which was denied to the purchasing trade. 

(8) Adopted and used a uniform basic price list containing uniform 
net extras to be charged thereon and uniform discounts to be extended 
therefrom. 

(4) Compiled and used lists of buyers entitled to receive a so-called 
jobbers’ discount of 5 percent. 

(5) Adopted and used a so-called functional compensation plan of 
distribution that included: (a) Issuance of uniform net dealers’ prices 
carrying uniform prices on different quantities and a uniform cash 
discount; (6) issuance of identically worded compensation schedules 
embodying definitions of trade factors, and providing for the func- 
tional discount under prescribed conditions as to who may receive and 
under what conditions same may be granted; and adopted an unpub- 
lished agreement interpreting the plan, which agreement provided 
that a buyer doing less than 40 percent of its business at wholesale 
would be considered a dealer under the plan; (¢c) establishment of an 
information bureau to develop information as to the trade status of 
buyers, which, applied the secret requirement of 40 percent wholesale 
in determining the status of buyers under the plan and which trans- 
mitted to member respondents and subscriber respondents conclusions 
and findings as to the status of buyers. 
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(6) Adopted arbitrarily rules providing that the Government and 
certain industrial buyers would be required to pay dealers’ prices, and 
that certain specified classes of industrial buyers would receive a 5 
percent discount from the dealers’ price. 

(7). Acted to insure the success of the plan, and to compel comphi- 
ance therewith, by holding meetings with distributors for the purpose 
of forcing or inducing adherence to the price and discount provisions; 
inviting distributors to submit information in reference to suspected 
deviations from the plan by manufacturers or others; acting through 
the respondent association to conduct general investigations of the 
members’ files or to investigate specific instances of reported viola- 
tions; establishing the respondent association as an intermediary to 
place business among the member respondents; using mill numbers to 
identify the source of manufacture in cases of reported deviation from 
the plan; providing in the agreement licensing manufacturers to use 
the trade-marks obtained by the respondent association that same 
could be used only on grades approved by the respondent association. 

(8) Threatened, sought to, and did, cut off the supply of distributors 
who failed or refused to adhere to prices or classification provisions. 

(9) Quoted only on a delivered price basis and in conjunction there- 
with computed the rail freight from Tacoma, Wash., irrespective of 
the origin of shipment or the rate applicable thereto; and used a 
uniform schedule of estimated weights which were higher than actual 
weights and which, when used in connection with a fixed base price 
and a single basing point, assured the industry of uniform delivered 
price quotations to buyers. 

(10) Shipped by water to East Coast and Gulf points only on a 
C. 1. F. basis: 

(11) Applied a uniform net addition to the ocean freight rate on 
water shipments, and a uniform net addition on sales made in the 
primary market. 

Par. 9. The capacity, tendency, and results of said understanding, 
agreement, combination, conspiracy, and planned common course of 
action and the acts and things done thereunder and pursuant thereto 
by said respondents, as hereinbefore set forth, have been and now are: 

(a) To interfere with and curtail the production of plywood prod- 
ucts and the sale of same in interstate commerce to dealers therein 
who, but for the existence of said understanding, agreement, com- 
bination, conspiracy, and planned common course of action, would 
be able to purchase their requirements of said products from the man- 
ufacturers thereof. 
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(6) To force many dealers in plywood products to discontinue the 
sale of said products because of their inability to obtain them from 
manufacturers or to maintain a supply thereof at reasonable prices. 

(c) To substantially increase the price of said plywood products 
to wholesalers, retailers, and to the consuming public. 

(d) To substantially increase the price of said products when sold 
to the Government and to certain industrial buyers who, but for the 
understanding, agreement, combination, conspiracy, and planned 
common course of action, would be able to secure their requirements 
of said plywood products at substantially lower prices; and 

(e€) To concentrate in the hands of the respondents the power to 
dominate and control the business policies and practices of the man- 
ufacturers and distributors of plywood products, and the power to 
exclude from the industry those manufacturers and distributors who 
do not conform to the rules, regulations, and requirements established 
_ by said respondents, and thus to create a monopoly in said member 

and subscriber, former subscriber, and nonaftiliate respondents named 
in paragraphs 2, 3 and 4 hereof in the sale of said plywood products. 

Par. 10. The acts and practices of said respondents, as herein al- 
leged, are all to the prejudice of competitors of said respondents and 
of the public; have a dangerous tendency to and have actually hin- 
dered and prevented competition in the sale of plywood products in 
commerce within the intent and meaning of section 5 of the Federal 
Trade Commission Act; have unreasonably restrained such commerce 
in plywood products and constitute unfair methods of competition 
in commerce within the intent and meaning of section 5 of the Federal 


Trade Commission Act. ° 
‘ J 


Report, Finpin¢s As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 19, 1949, issued and subse- 
quently served upon the respondents named in the caption hereof its 
amended complaint in this proceeding, charging said respondents with 
the use of unfair methods of competition in commerce in violation of 
the provisions of that act. On June 8, 1949, each of the respondents 
filed its separate answer to said amended complaint, in which an- 
swers of all the respondents, except Northwest Door Co., Ana- 
cortes Veneer, Inc., and Weyerhaeuser Sales Co., for the purposes of 
this proceeding, admitted all of the material allegations of fact set 
forth in the amended complaint and waived all. intervening procedure 
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and further hearings as to said facts, the admissions in the answers 
of Northwest Door Co., Anacortes Veneer, Inc., and Weyerhaeuser 
Sales Co. being limited to certain portions of said allegations, but 
each of the answers providing that the admissions contained: therein 
should be taken to mean that the understanding, agreement, combina- 
tion, conspiracy, and planned common course of action alleged in par- 
agraph 7 of the amended complaint existed and continued only for a 
substantial portion of the period of time between May 1935 and 
August 1, 1941. In said answers each of the respondents reserved 
the right to file a brief and present oral argument before the Com- 
mission as to what order, if any, should be issued upon the facts 
admitted. Thereafter, this proceeding regularly came on for final 
hearing before the Commission upon the amended complaint, the 
aforesaid answers of the respondents, a memorandum proposing dis- 
position of the case filed by counsel in support of the amended com- 
plaint as, for, and in lieu of a brief, attached to which memorandum 
was a proposed form of order to cease and desist which was recom- 
mended to the Commission by counsel in support of the amended com- 
‘plaint (and, if the Commission should be of the opinion that an order 
to cease and desist in any form should be issued, by counsel for the 
respondents, also), briefs and memoranda filed on behalf of certain 
of the respondents, and oral argument of counsel ; and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn there- 
from. 


€ FINDINGS AS TO THE FACTS 


ParacraPH 1. (a) The respondent, Douglas Fir Plywood Associa- 
tion, is a corporation organized and existing under the laws of the 
State of Washington, with its principal office and place of business 
located in the Tacoma Building, Tacoma 2, Wash. Said associa- 
tion is composed of a number of individuals, partnerships, and cor- 
porations who are located principally in the States of Washington and 
Oregon, and who are engaged in the operation of mills for the manu- 
facture of various plywood, products and in the sale and distribution 
of such products when so manufactured, or in the sale and distribution 
of plywood products. 

The aforesaid respondent, Douglas Fir Plywood Association, here- 
inafter sometimes referred to as “respondent association,” was 
formed as a voluntary organization in about 1933, and served as 
the Code Authority for the industry during the peried of the NRA. 
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After the NRA was held unconstitutional, the voluntary association 
continued as a trade organization, and in the latter part of 1936 it 
was organized as a nonprofit corporation under the laws of the State 
of Washington for the declared purpose, among other things, of 
dealing with common industrial problems of management such as 
those involved in the production, distribution, employment, and 
financial functions of the plywood industry, and to secure cooperative - 
action in advancing the common purposes of its members, to foster 
equity in business usages, and to promote activities aimed to enable 
the industry to conduct itself with the greatest economy and efficiency. 

The names and addresses of the present officers of the respondent 
association are: Arnold Koutonen, president, care St. Paul & Tacoma 
Lumber Co., 1220 St. Paul Avenue, Tacoma 2, Wash.; J. W. Forrester, 
vice president, care Coos Bay Lumber Co., Coos Bay, Oreg.; Leonard 
Nystrom, secretary, care Associated Plywood Mills, Inc., Second 
and Garfield Streets, Eugene, Oreg.; J. H. Smith, treasurer, care 
Puget Sound Plywood, Inc., Tacoma, Wash.; and Harrison Clark, 
assistant secretary and assistant manager, care Douglas Fir Plywood 
Association, Tacoma Building, Tacoma 2, Wash. The said Harrison 
Clark was named in the complaint herein as a respondent both in 
his individual capacity and as assistant secretary of said Douglas Fir 
Plywood Association. 

The names and addresses of the present members of the management 
committee of said respondent association are: E. W. Daniels, chair- 
man, care Harbor Plywood Corp., Hoquiam, Wash.; Frost Snyder, 
care Vancouver Plywood & Veneer Co., Vancouver, Wash.; R. E. 
Seeley, care Simpson Logging Co., Shelton, Wash.; N. O. Cruver, 
care The Wheeler, Osgood Co., 1216 St. Paul Street, Tacoma 1, Wash. ; 
Herman Tenzler, care Northwest Door Co., 1203 East D Street, 
Tacoma 1, Wash.; Arnold Koutonen, care St. Paul & Tacoma Lum- 
ber Co., 1220 St. Paul Avenue, Tacoma 2, Wash.; B. V. Hancock, care 
Cascades Plywood Corp., 1008 Public Service Building, Portland 4, 
Oreg.; T. B. Malarkey, care M & M Wood Working Co., 2301 North 
Columbia Road, Portland 3, Oreg.; Victor Olson, care Washington 
Veneer Co., Bellingham, Wash.; J. W. Forrester, care Coos Bay Lum- 
ber Co., Coos Bay, Oreg.; and Charles E. Devlin, care Douglas Fir 
Plywood Association, Tacoma Building, Tacoma, Wash. 

(b) The respondent, Douglas Fir Plywood Information Bureau, 
hereinafter sometimes referred to as “respondent bureau,” is a volun- 
tary organization whose address is P. O. Box 1224, Tacoma, Wash. 
Said respondent maintains an office in the Rust Building, Tacoma 2, 
Wash., and was established, as declared by said respondent bureau, 


434 FEDERAL TRADE COMMISSION DECISIONS 
Findings 47¥F.T.C. 


for the purposes of the Robinson-Patman Act. It functions to handle 
the transmittal of forms to applicants for classification, to assemble 
the data submitted by applicants, and to make recommendations to 
the member mills as to the classification of individual accounts. Re- 
spondent bureau is operated as an activity of the member and sub- 
scriber respondents and is advised by counsel for the respondent 
association, and said bureau is financed by the diversion of money 
paid by subscribers to the respondent association pursuant to their 
contracts with said association. 

Par. 2. (a) The respondent, Associated Plywood Mills, Inc., is a 
corporation organized and existing under the laws of the State of 
Washington, with its principal office and place of business located at 
Second and Garfield Streets, Eugene, Oreg. It maintains plants at 
Eugene and Willamina, Oreg. Said respondent is now, and since 
January 6, 1938, it has been, a subscriber to the respondent association, 
and it is now, and since approximately 1940 it has been, a member 
of said respondent association. . 

(6) The respondent, Elliott Bay Mill Co., is a corporation organ- 
ized and existing under the laws of the State of Washington, with 
its principal office and place of business located at 600 West Spokane 
Street, Seattle, Wash. This respondent is now, and since December 
31, 1937, it has been, a subscriber to the respondent association, and 
it is now, and since prior to 1988 it has been, a member of said 
respondent association. 

(c) The respondent, Harbor Plywood Corp., is a corporation or- 
ganized and existing under the laws of the State of Delaware, with 
its principal office and place of business located at Hoquiam, Wash. 
This respondent is now, and since January 10, 1938, it has been, a 
subscriber to the respondent association, and it is now, and since prior 
to 1938 it has been, a member of said respondent association. 

(Z) The respondent, M & M Wood Working Co. (erroneously de- 
scribed in the complaint as M & M Woodworking Co.), is a corpora- 
tion organized and existing under the laws of the State of Oregon, 
‘with its principal office and place of business located at 2301 North 
‘Columbia Road, Portland 3, Oreg. This respondent maintains plants 
located at Longview, Wash., and at Albany and Portland, Oreg. Said 
respondent is now, and since December 30, 1937, it has been, a sub- 
scriber to the respondent association, and it is now, and since prior 
to 1938 it has been, a member of said respondent association. 

(¢) The respondent, Northwest Door Co., is a corporation organized 
and existing under the laws of the State of Washington, with its 
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principal office and place of business located at 1203 East D Street, 
Tacoma 1,Wash. This respondent is now, and since May 28, 1938, it 
has been, a subscriber to the respondent association, and it is now, 
and since prior to 1938 it has been, a member of said respondent 
association. 

(7) The respondent, Oregon-Washington Plywood Co., is a corpo- 
ration organized and existing under the laws of the State of Oregon, 
with its principal office and place of business located at 1549 Dock 
Street, Tacoma 2, Wash. This respondent is now, and since Decem- 
ber 30, 1937, it has been, a subscriber to the respondent association, 
and it is now, and since prior to 1938 it has been, a member of said 
respondent association. 

(g) The respondent, United States Plywood Corp., is a corpora- 
tion organized and existing under the laws of the State of New York, 
with its principal office and place of business located at 55 West 
Forty-fourth Street, New York 18, N. Y. This respondent main- 
tains a plant located at Seattle, Wash. Said respondent is now, and 
since January 13, 1938, it has been, a subscriber to the respondent as- 
sociation, and it is now, and since prior to 1938 it has been, a member 
of said respondent association. 

(h) The respondent, Vancouver Plywood & Veneer Co., is a cor- 
poration organized and existing under the laws of the State of Wash- 
- ington, with its principal office and place of business located at Van- 
couver, Wash. This respondent is now, and since December 30, 1937, 
it has been, a subscriber to the respondent association, and it is now, 
and since prior to 1938 it has been, a member of said respondent 
association. 

(z) The respondent, Washington Veneer Co., is a corporation or- 
ganized and existing under the laws of the State of Washington, with 
its principal office and place of business located at Olympia, Wash. 
This respondent is now, and since December 30, 1937, it has been, a 
subscriber to the respondent association, and it is now, and since prior 
to 1988 it has been, a member of said respondent association. 

(j) The respondent, West Coast Plywood Co., is a corporation or- 
ganized and existing under the laws of the State of Washington, with 
its office and principal place of business located at Aberdeen, Wash. 
This respondent is now, and since January 2, 1938, it has been, a sub- 
scriber to the respondent association, and it is now, and since prior 
to 1938 it has been, a member of said respondent association. 

(%) The respondent, The Wheeler, Osgood Co., is a corporation 
incorporated on March 1, 19038, and existing under the laws of the 
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State of Washington, with its principal office and place of business 
located at 1216 St. Paul Street, Tacoma 1, Wash. 

On September 8, 1933, the respondent, The Wheeler, Osgood Co., 
caused to be incorporated under the laws of the State of Washington a 
new corporation under the name of Wheeler Osgood Sales Corp., 
which said corporation was, throughout its existence, a wholly owned 
subsidiary of respondent, The Wheeler, Osgood Co. The Wheeler, 
Osgood Co. subscribed to all of the capital stock of Wheeler Osgood 
Sales Corp. and paid for same by transferring and conveying to 
Wheeler Osgood Sales Corp. all of its inventory and other assets which 
were not covered by a deed of trust dated March 1, 1926. Wheeler 
Osgood Sales Corp. leased, on a month-to-month basis, from The 
Wheeler, Osgood Co., all of the plant and other property of The 
Wheeler, Osgood Co. covered by the deed of trust, the lease being 
dated September 15, 1933, and all net profits of Wheeler Osgood Sales 
Corp. were paid to The Wheeler, Osgood Co. as rent for the property 
so leased. On the same day Wheeler Osgood Sales Corp. employed 
N. O. Cruver who had been with The Wheeler, Osgood Co. for many 
years, and E. J. Calloway and Ralph Brindley, both also employees 
of The Wheeler, Osgood Co., as its principal executive officers. 
Wheeler Osgood Sales Corp. operated the plant of The Wheeler, 
Osgood Co. and all of the business formerly operated by The Wheeler, 
Osgood Co. from September 15, 1933, until June 80, 1944. 

Wheeler Osgood Sales Corp. became a member of respondent as- 
sociation prior to 1938, and it became a subscriber to said respondent 
association December 31, 1937, and during all of the time the business 
and plant of The Wheeler, Osgood Co. was operated and conducted by 
Wheeler Osgood Sales Corp., Wheeler Osgood Sales Corp. remained 
a member of and subscriber to said respondent association. During 
the period of time from September 15, 1933, to June 30, 1944, respond- 
ent, The Wheeler, Osgood Co., remained dormant and inactive and was 
engaged in the conduct under its own name of no business operations. 

Since July 1, 1944, the business which had been operated by Wheeler 
Osgood Sales Corp. since September 15, 1938, and which prior to that 
time had been conducted and operated by the respondent, The Wheeler, 
Osgood Co., has been, and is now, operated by the respondent The 
Wheeler, Osgood Co. During the period from July 30, 1946, until the 
latter part of 1947, said respondent has undergone certain financial 
reorganizations and has increased its outstanding capital stock, but 
at all times mentioned herein it has been, and is now, a subscriber to 
and a member of the respondent association. 
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(1) The respondent, Anacortes Veneer, Inc., is a corporation or- 
ganized and existing under the laws of the State of Washington, with 
its principal office and place of business located at Anacortes, Wash. 
This respondent is now, and since December 4, 1939, it has been, a sub- 
scriber to the respondent association, and it is now, and since June 1947 
it has been, a member of said respondent association. 

(m) All of the respondents hereinbefore named in paragraph 2 are 
hereinafter, for the sake of brevity, sometimes referred to as “member” 
and “subscriber” respondents. 

(n) Those respondents herein designated as subscribers to the re- 
spondent association were signers of a contract with said association 
entitled “Subscription Contract—Cooperative Trade Promotion Cam- 
paign.” Al] members of said association were signers of the contract, 
but not all signers of the contract were members of the association. 
Under the terms of the contract the signers agreed to pay 35 cents per 
1,000 square feet of plywood production to be expended for trade 
promotion purposes by the association under the direction of the 
management committee set up in the contract. The subscribers voted 
for members of the management committee and were entitled to serve 
thereon, but they did not vote for officers of the association if they 
were not also members of said association. All subscribers were 
licensed by the association to use trade marks or trade names owned 
by the association in accordance with the provisions of the license 
agreements. 

Par. 3. The respondent, Robinson Plywood and Timber Co., is a 
corporation organized and existing under the laws of the State of 
Washington, with its principal office and place of business located at 
Everett, Wash. This respondent was formerly known as Robinson 
Manufacturing Co., and said respondent under such former corporate 
name, was a subscriber to the respondent association until December 
31, 1946. 

Par. 4. (a) The respondent, Pacific Mutual Door Co., is a corpora- 
tion organized and existing under the laws of the State of Washing- 
ton, with its principal office and place of business located in the Ta- 
coma Building, Tacoma, Wash. 

(6) The respondent, Weyerhaeuser Sales Co., is a corporation or- 
ganized and existing under the laws of the State of Washington, with 
its principal office and place of business in the Tacoma Building, 
Tacoma, Wash. This respondent maintains its general executive of- 
fices in St. Paul, Minn. 

(c) The respondents hereinbefore named in paragraph 4 are en- 
gaged in the distribution of plywood products. Said respondents, 
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while neither members of nor subscribers to the respondent associa- 
tion, have cooperated with said respondent association, the respondent 
bureau, and the member and subscriber respondents and with the re- 
spondent, Robinson Plywood and Timber Co., in many of the activi- 
ties hereinafter set forth. Said respondents, for convenience, are 
hereinafter sometimes referred to as “non-affiliate” respondents. 

Par. 5. The respondent, Wallace E. Difford, is an individual who 
maintains his office in the Henry Building, Seattle, Wash. Said re- 
spondent, from March 8, 1938, until June 30, 1946, was employed as 
managing director of the respondent association, and as such manag- 
ing director he initiated, supervised, and carried out many of the poli- 
cies of said association. During the period of time mentioned in 
paragraph 7, said respondent cooperated with the respondent asso- 
ciation, the respondent bureau, the member and subscriber respond- 
ents, the respondent, Robinson Plywood and Timber Co., and with 
the nonafliliate respondents in the activities hereinafter described. 
Said respondent Difford severed his employment with the respondent 
association as of June 30, 1946, and is presently engaged in the distri- 
bution of lumber products under the name of W. E. Difford & Sons. 

Par. 6. The aforesaid member and subscriber respondents, named 
in paragraph 2, the respondent, Robinson Plywood and Timber Co., 
named in paragraph 3, and the nonafliliate respondents named in para- 
graph 4, are all engaged in the manufacture and in the sale and dis- 
tribution of, or in the sale and distribution of, plywood products 
to dealers in such products located in States other than the States in 
which said respondents are located, causing said products, when so 
sold, to be transported from their respective places of business to the 
purchasers thereof located at various points in the several States of 
the United States other than the States of origin of such shipments 
and in the District of Columbia. There has been, and now is, a course 
of interstate trade and commerce in said products between the afore- 
said respondents and dealers in such products located throughout the 
several States of the United States. Said member and subscriber 
respondents, said respondent, Robinson Plywood and Timber Co., and 
said nonafliliate respondents are now, and during all of the times men- 
tioned herein they have been, engaged in competition with others in 
making and seeking to make sales of their products in said commerce, 
and, but for the facts hereinafter found, they would now be in free, 
active, and substantial competition with each other. 

Par. 7, Said member and subscriber respondents, said respondent, 
Robinson Plywood and Timber Co., and said nonaffiliate respondents, 
acting in cooperation with each other, and through and in cooperation 
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with the respondent association and its officers and management com- 
mittee, and through and in cooperation with the respondent bureau, 
and through and in cooperation with the respondents Wallace E. 
Difford and Harrison Clark, and each of them, during a substantial 
part of the period of time between May 1935 and August 1, 1941, did 
engage in an understanding, agreement, combination, conspiracy, and 
planned common course of action among themselves and with and 
through the respondent association, said respondent bureau, and said 
respondents, Wallace E. Difford and Harrison Clark, to restrict, re- 
strain, and suppress competition in the sale and distribution of ply- 
wood products to customers located throughout the several States 
of the United States and in the District of Columbia, as aforesaid, by 
agreeing to fix and maintain prices, terms, and discounts at which said 
plywood products were to be sold, and to cooperate with each other in 
the enforcement and maintenance of the prices, terms, and discounts 
so fixed, by exchanging information through said respondent associa- 
tion and said respondent bureau as to the prices, terms, and discounts 
at which said member and subscriber respondents, said respondent 
Robinson Plywood and Timber Co., and said nonaffiliate respondents 
had sold and were offering to sell said plywood products to customers 
and prospective customers, 

Par. 8. (a) Pursuant to the aforesaid understanding, agreement, 
combination, conspiracy, and planned common course of action, and 
in furtherance thereof, all of said respondents except Northwest Door 
Co., Anacortes Veneer, Inc., and Weyerhaeuser Sales Co., during the 
period of time mentioned in paragraph 7, did and performed, among 
others, the following acts and things: 

(1) Agreed to and did curtail the production of plywood. 

(2) Compiled statistical information in respect to production, sales, 
shipments, and orders on hand, which information was made available 
to respondents but which was denied to the purchasing trade. 

(8) Adopted and used a uniform basic price list containing uniform 
net extras to be charged thereon and uniform discounts to be extended 
therefrom. 

(4) Compiled and used lists of buyers entitled to receive a so-called 
jobbers’ discount of 5 percent. 

(5) Adopted and used a so-called functional compensation plan of 
distribution that included: (a) Issuance of uniform net dealers’ prices 
carrying uniform prices on different quantities and a uniform cash 
discount; (0) issuance of identically worded compensation schedules 
embodying definitions of trade factors, and providing for the func- 
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tional discount under prescribed conditions as to who may receive 
and under what conditions same may be granted, and adopted an un- 
published agreement interpreting the plan, which agreement provided 
that a buyer doing less than 40 percent of its business at wholesale 
would be considered a dealer under the plan; (c) establishment of an 
information bureau to develop information as to the trade status of 
buyers, which applied the secret requirement of 40 percent wholesale 
in determining the status of buyers under the plan and which trans- 
mitted to member respondents and subscriber respondents conclusions 
and findings as to the status of buyers. 

(6) Adopted arbitrarily rules providing that the Government and 
certain industrial buyers would be required to pay dealers’ prices, 
and that certain specified classes of industrial buyers would receive 
a 5 percent discount from the dealers’ price. 

(7) Acted to insure the success of the plan, and to compel compliance 
therewith, by holding meetings with distributors for the purpose of 
forcing or inducing adherence to the price and discount provisions, 
inviting distributors to submit information in reference to suspected 
deviations from the plan by manufacturers or others, acting through 
the respondent association to conduct general investigations of the 
members’ files or to investigate specific instances of reported violations, 
establishing the respondent association as an intermediary to place 
business among the member respondents, using mill numbers to 
identify the source of manufacture in cases of reported deviation from 
the plan, providing in the agreement licensing manufacturers to 
use the trade marks obtained by the respondent association that same 
could be used only on grades approved by the respondent association. 

(8) Threatened, sought to, and did, cut off the supply of distributors 
who failed or refused to adhere to prices or classification provisions. 

(9) Quoted only on a delivered price basis and in conjunction there- 
with computed the rail freight from Tacoma, Wash., irrespective of 
the origin of shipment or the rate applicable thereto, and used a uni- 
form schedule of estimated weights which were higher than actual 
weights and which, when used in connection with a fixed base price 
and a single basing point, assured the industry of uniform delivered 
price quotations to buyers. 

(10) Shipped by water to East Coast and Gulf points only on a 
C.I. F. basis. 

(11) Applied a uniform net addition to the ocean freight rate on 
water shipments, and a uniform net addition on sales made in the 
primary market. 
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(6) Pursuant to said understanding, agreement, combination, con- 
spiracy, and planned common course of action, and in furtherance 
thereof, the respondent Northwest Door Co., during the same period 
of time, did and performed the following acts and things: 

(1) Compiled statistical information in respect to production, sales, 
shipments, and orders on hand, which information was made available 
to respondents but which was denied to the purchasing trade. 

(2) Adopted and used a uniform basic price list containing uniform 
net extras to be charged thereon and uniform discounts to be extended 
therefrom. 

(3) Adopted and used a so-called functional compensation plan of 
distribution that included: (@) Issuance of uniform net dealers’ prices 
carrying uniform prices on different quantities and a uniform cash 
discount; (0) issuance of identically worded compensation schedules 
embodying definitions of trade factors, and providing for the func- 
tional discount under prescribed conditions as to who may receive 
and under what conditions same may be granted, and adopted an 
unpublished agreement interpreting the plan, which agreement pro- 
vided that a buyer doing less than 40 percent of its business at whole- 
sale would be considered a dealer under the plan. 

(4) Acted to insure the success of the plan, and to compel com- 
pliance therewith, by holding meetings with distributors for the pur- 
pose of forcing or inducing adherence to the price and discount 
provisions, inviting distributors to submit information in reference 
to suspected deviations from the plan by manufacturers or others, 
acting through the respondent association to conduct general investi- 
gations of the members’ files or to investigate specific instances of re- 
ported violations, establishing the respondent association as an 
intermediary to place business among the member respondents, using 
mill numbers to identify the source of manufacture in cases of re- 
ported deviation from the plan, providing in the agreement licensing 
manufacturers to use the trade marks obtained by the respondent 
association that same could be used only on grades approved by the 
respondent association. 

(5) Quoted only on a delivered price basis and in conjunction there- 
with computed the rail freight from Tacoma, Wash., irrespective of 
the origin of shipment or the rate applicable thereto, and used a 
uniform schedule of estimated weights which were higher than actual 
weights and which, when used in connection with a fixed base price 
and a single basing point, assured the industry of uniform delivered 
price quotations to buyers. 
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(6) Shipped by water to East Coast and Gulf points only on a 
C. I. ¥. basis. 

(7) Applied a uniform net addition to the ocean freight rate on 
water shipments, and a uniform net addition on sales made in the 
primary market. 

(c) Pursuant to said understanding, agreement, combination, con- 
spiracy, and planned common course of action, and in furtherance 
thereof, the respondent Weyerhaeuser Sales Co., during the same pe- 
riod of time, did and performed the following acts and things: 

(1) Adopted and used a uniform basic price list containing uni- 
form net extras to be charged thereon and uniform discounts to be 
extended therefrom. 

(2) Compiled and used lists of buyers entitled to receive a so- 
called jobbers’ discount of 5 percent. 

(8) Adopted and used a so-called: functional compensation plan 
of distribution that included: (a) Issuance of uniform net dealers’ 
prices carrying uniform prices on different quantities and a uniform 
cash discount; (0) issuance of identically worded compensation sched- 
ules embodying definitions cf trade factors, and providing for the 
functional discount under prescribed conditions as to who may receive 
and under what conditions same may be granted, and adopted an un- 
published agreement interpreting the plan, which agreement pro- 
vided that a buyer doing less than 40 percent of its business at whole- 
sale would be considered a dealer under the plan; (c) establishment 
of an information bureau to develop information as to the trade status 
of buyers, which applied the secret requirement of 40 percent whole- 
sale in determining the status of buyers under the plan and which 
transmitted to. member respondents and subscriber respondents 
conclusions and findings as to the status of buyers. 

(4) Shipped by water to East Coast and Gulf points only on a 
C. I. F. basis. 

(5) Applied a uniform net addition to the ocean freight rate on 
water shipments, and a uniform net addition on sales made in the 
primary market. 

(d) The respondent, Anacortes Veneer, Inc., began operations on 
November 28, 1939. On December 4, 1939, said respondent became a 
subscriber Foe the respondent. association, ahd on December 5, 1939, 
said respondent issued Dealer Price List Mo: 39-B containing ideutitad 
prices, terms and conditions as.shown in Dealer Price List No. 39-B 
Corn by other members of and subscribers to the respondent associa- 
tion. In connection with its Dealer Price List No. 39-B, said respond- 
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ent, on December 5, 1989, also issued, and made effective on that date, 
a Wholesale Functional Service Compensation Schedule identical 
in form, language, terms, conditions, and provisions with Wholesale 
Functional Service Compensation Schedules issued and used by all 
other members of and subscribers to the respondent association, and 
in connection with the use thereof said respondent made use of the 
services of the respondent, Douglas Fir Plywood Information Bureau. 

Pointing out that these are the only facts tending to connect it with 
the unlawful combination und conspiracy admitted to have been 
engaged in by the other respondents, respondent, Anacortes Veneer, 
Inc., contends that as to it the amended complaint must be dismissed. 
This is so, it is said, because this respondent did not begin operations 
until November 23, 1939, only 12 days before it issued its price list; 
that, being a new company faced with the problem of setting up a 
price list, it merely and naturally followed the price list already being 
used by the members of the industry generally; and that the record 
shows nothing more than a simple voluntary act on the part of 
Anacortes, importing no illegal conduct of any kind. 

It may be, as the respondent contends, that the mere act on the 
part of one manufacturer of following the prices of another manu- 
facturer is not in and of itself a violation of law. In the case of the 
respondent, Anacortes Veneer, Inc., however, that is not the full 
picture. The price list issued by Anacortes on December 5, 1939, con- 
tained prices, terms, and conditions of sale of plywood products identi- 
cal in all respects with the prices, terms, and conditions of sale of 
such products which, admittedly, had been agreed upon and fixed 
and which: were being used by the subscribers to and members of 
the respondent association, and others, pursuant to and in further- 
ance of an unlawful conspiracy. In addition, respondent Anacortes 
adopted the Compensation Schedule which likewise had been agreed 
upon by the other respondents which Compensation Schedule was 
used as a means of stabilizing the prices of plywood products. This 
respondent also availed itself of the use of the services of the respond- 
ent, Douglas Fir Plywood Information Bureau, which bureau was 
created to provide the membership of the respondent association with 
information necessary for the classification of buyers of plywood. 
Having become a member of the association and, presumably, having 
acquainted itself with the purposes and activities of said association 
and its members, respondent Anacortes, after obtaining for itself the 
benefits of such purposes and activities, obviously cannot now dis- 
claim joint responsibility therefor. 
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In the circumstances and for the reasons stated, the Commission 
is of the opinion and therefore finds, that the respondent, Anacortes 
Veneer, Inc., was a participant in the unlawful understanding, agree- 
ment, combination, and conspiracy herein described and that the acts 
of said respondent, as herein set forth, were all done pursuant to and 
in furtherance thereof. 

Par. 9. The capacity, tendency, and results of the aforesaid under- 
standing, agreement, combination, conspiracy, and planned common 
course of action, and the acts and things done thereunder and pur- 
suant thereto, by the respondents, as hereinbefore set forth, have been 
and now are: 

(a) To interfere with and curtail the production of plywood prod- 
ucts and the sale of same in interstate commerce to dealers therein 
who, but for the existence of said understanding, agreement, combi- 
nation, conspiracy, and planned common course of action, would be 
able to purchase their requirements of said products from the manu- 
facturers thereof. 

(6) To force many dealers in plywood products to discontinue the 
sale of said products because of their inability to obtain them from 
manufacturers or to maintain a supply thereof at reasonable prices. 

(c) To substantially increase the price of said plywood products 
to wholesalers, retailers, and to the consuming public. 

(d) To substantially increase the price of said products when 
sold to the Government and to certain industrial buyers who, but for 
the understanding, agreement, combination, conspiracy, and planned 
common course of action, would be able to secure their requirements 
of said plywood products at substantially lower prices. 

(e) To concentrate in the hands of the respondents the power 
to dominate and control the business policies and practices of the 
manufacturers and distributors of plywood products, and the power 
to exclude from the industry those manufacturers and distributors 
who do not conform to the rules, regulations, and requirements estab- 
lished by said respondents, and thus to create a monopoly in said 
member and subscriber, former subscriber, and nonaffiliate respond- 
ents named in paragraphs 2, 3 and 4 hereof in the sale of said plywood 
products. 

Par. 10. The amended complaint in this proceeding named as 
a respondent herein Harrison Clark in his individual capacity as 
well as in his capacity as assistant secretary of the respondent, Doug- 
las Fir Plywood Association. It appears, however, that this respond- 
ent is still an officer of the respondent association, and any order to 
cease and desist issued herein will run against the respondent asso- 
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ciation and all of its officers, agents, representatives, and employees. 
So long as Mr. Clark is an officer of the association, or even an 
employee thereof, he will be bound by the terms of the order, even 
though not individually named therein. In view of this fact the 
Commission is of the opinion that insofar as the amended complaint 
names Mr. Clark as a respondent in his individual capacity, it may 
properly be dismissed. 

The amended complaint also named as a respondent Buffelen Manu- 
facturing Co. It appeared, however, from an appropriate motion 
made before the trial examiner, that this respondent was not organized 
until February 19, 1948, and that it did not participate in any of the 
unlawful acts or practices described in the complaint. Accordingly, 
the trial examiner on September 30, 1949, entered his order dismiss- 
ing the amended complaint as to Buffelen Manufacturing Co. 


CONCLUSION 


The acts and practices of the respondents, as herein found, were 
all to the prejudice and injury of the public and of competitors of 
said respondents; have had a dangerous tendency to and have actually 
hindered and prevented competition in the sale of plywood products 
in interstate commerce; have unreasonably restrained such commerce 
in plywood products; and have constituted unfair methods of com- 
petition in commerce within the intent and meaning of section 5 of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission, answers thereto 
filed on behalf of all of the respondents, a memorandum filed by counsel 
in support of the amended complaint as, for, and in lieu of an opening 
brief, attached to which memorandum was a proposed form of order 
to cease and desist which was recommended by counsel in support of 
the complaint (and, if the Commission should be of the opinion that 
an order to cease and desist in any form should be issued, by counsel 
for the respondents, also), briefs and memoranda filed on behalf of 
certain of the respondents, a reply brief of counsel in support of the 
complaint, and oral argument before the Commission, and the Com- 
mission having made its findings as to the facts and its conclusion that 
the respondents (except Buffelen Manufacturing Co.) have violated 
the provisions of the Federal Trade Commission Act: 
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It is ordered, That the respondent, Douglas Fir Plywood Associa- 
tion, a corporation, its officers, members of its management committee, 
and its agents, representatives, and employees, the respondent, Douglas 
Fir Plywood Information Bureau, a voluntary organization, and its 
officers, agents, representatives, and employees, the corporate respond- 
ents, Associated Plywood Mills, Inc., Elliott Bay. Mill Co., Harbor 
Plywood Corp., M & M Wood Working Co., Northwest Door Co., 
Oregon-Washington Plywood Co., United States Plywood Corp., Van- 
couver Plywood & Veneer Cc AWashini stor Veneer Co., West Coast 
Plywood Co., Anacortes Veneer, Inc., and The Wheeler, Osgood Co., 
individually and as members of and subscribers to said respondent 
association, and their respective officers, agents, representatives, ‘and 
employees, the corporate respondents, Robinson Plywood and Timber 
Co., Pacific Mutual Door Co., and Weyerhaeuser Sales Co., and their 
respective officers, agents, representatives, and employees, and the 
respondent, Wallace E. Difford, an individual, and his agents, repre- 
sentatives, and employees, in or in connection with the offering for 
sale, sale or distribution in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of plywood products, do forthwith 
cease and desist from entering into, cooperating in, or carrying out 
any planned common course of action, understanding, agreement, 
combination, or conspiracy between or among any two or more of said 
respondents, or between or among any one or more of said respond- 
ents and other producers or sole distributors of plywood products for 
other producers not parties hereto, to do or perform any of the follow- 
ing acts or things: 

1. Fixing, establishing, or maintaining uniform prices, and in con- 
nection therewith, uniform discounts, terms, or conditions of sale for 
any kind or grade of Douglas fir plywood, or in any manner fixing 
or establishing any prices, and in connection therewith, discounts, 
terms, or conditions for sale of such plywood ; 

2. Restricting or curtailing the production of Douglas fir plywood; 

3. Compiling, exchanging, or disseminating, between and among 
members of or subscribers to the respondent association statistical 
information in respect to the production, sales, shipments, and orders 
on hand of Douglas fir plywood, or any one thereof, unless such sta- 
tistical information as is made available to members or subscribers is 
readily, fully, and on reasonable terms made available to the pur- 
chasing and distributing trade, and where the identity of the manu- 
facturer, seller, or purchaser cannot be determined through such 
information, and which has not the capacity or tendency of aiding in 


DOUGLAS FIR PLYWOOD ASS’N ET AL. 447 


416 Order 


securing compliance with announced prices, terms, or conditions of 
sale; 

4. Preparing, adopting, or using any basic price list at which Doug- 
las fir plywood is to be sold which contains uniform net extras or 
additions to be charged thereon, or the preparation, adoption or use 
of uniform net extras or additions in conjunction with a basic price 
list; 

5. Preparing, maintaining, or circulating any list or classification of 
buyers of Douglas fir plywood considered or recognized by respondents 
as “jobbers,” “wholesalers,” or “dealers,” or any similar list or classifi- 
cation of buyers; provided that nothing contained in this paragraph 
5 shall prevent the respondent association from maintaining mailing 
lists of buyers and distributors of Douglas fir plywood when the 
association shows that such lists are solely for trade promotion 
purposes ; 

6. Adopting and using a plan of distribution which includes one 
or more of the following: 

(a) Issuance of a uniform net dealers’ price list carrying uniform 
prices on different quantities and a uniform cash discount; 

(6) Adoption of uniform definitions of classes of buyers, and pro- 
viding for the granting of a uniform discount under uniform pre- 
scribed conditions as to who may receive and under what conditions 
same may be granted; 

7. Adopting and using any plan which includes a classification of 
buyers of Douglas fir plywood on the basis of entitlement to price or 
discount, or communicating to producers or distributors of such ply- 
wood conclusions and findings in reference to such classification ; 

8. Selling only on a delivered price basis, and in conjunction there- 
with: 

(a) Computing the rail freight rate from any point other than the 
point of origin of the shipment ; 

(6) Using a uniform schedule of estimated weights ; 

(c) Adding a uniform net addition on sales made in the primary 
market ; 

9. Refusing to ship to East Coast and Gulf points on any basis other 
than a C. I. F. basis with uniform net additions to the ocean freight 
rate. 

It is further ordered, That nothing contained herein shall be deemed 
to affect lawful relations, including purchase and sale contracts or 
transactions, among the several respondents, or between a respondent 
and its subsidiaries, or between subsidiaries of a respondent, or be. 
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tween any one or more of said respondents and any others not parties 
hereto, and not in unlawful restraint of trade. 

It is further ordered, For reasons appearing in the Commission’s 
findings as to the facts in this proceeding, that the amended complaint 
herein be, and it hereby is, dismissed as to the respondent, Harrison 
Clark, in his individual capacity, it being understood, however, that 
said amended complaint is not being dismissed as against the said 
Harrison Clark as an officer of the respondent, Douglas Fir Plywood 
Association. 

It is further ordered, 'That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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Syllabus 


In THE MATTER oF 


MARTIN W. PRETORIUS AND MARIE JOYCE DOING 
BUSINESS AS MARTIN W. PRETORIUS AND AS 
PRETORIUS APPROVED PRODUCTS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 5454. Complaint, Apr. 16, 19481—Decision, Oct. 24, 1950 


Where two individuals engaged in the interstate sale and distribution of various 
foods, drugs, devices, and cosmetics under a plan whereby one of them 
gave lectures on nutrition in different localities, the first one or two lectures, 
either free or given at a nominal charge to induce some of the audience to 
take the later lectures, for which a charge was made and with which there 
was included a series of booklets purporting to describe the “Pretorius Sys- 
tem of Better Nutrition”, and designed to create an interest in and induce 
the purchase of said individuals’ products; in advertising their cosmetic 
products through the mails and by various means— 

{a) Falsely represented that the presence of cholesterin in cosmetics is essential 
to allow the skin to function normally, that cosmetic creams which contain 
it cleanse far better than others, that it will prevent face creams from 
interfering with the function of the skin; and that it is essential in oils and 
creams applied to the body to prevent interference with normal evaporation ; 
and 

(bv) Falsely represented that use of face creams which contain mineral oil may 
cause cancer, and that cosmetic creams which contain wax seal the pores of 
the skin and interfere with evaporation; and 

Where said individuals, in advertising their devices ‘Pretorius Liquifier” and 
“Pretorius Approved Ultra-Violet Ray’ Lamp” (formerly known as ‘“‘New 
Century Sun Lamp’’) through circulars, booklets, and otherwise; directly 
or by implication— 

(a) Falsely represented that the use of said “Liquifier” would eliminate and 
safeguard against nutritional deficiencies, and make the minerals and vita- 
mins in raw vegetables more readily available, and extract minerals and 
vitamins not obtained when the vegetables were eaten in solid form; the 
facts being that while it might to a degree expedite the digestion and as- 
similation of such products, it had no value in other respects above set 
out; 

(b) Falsely represented that its said ultra-violet lamp was suitable for use as a 
sun lamp and to give sun baths, and that use thereof increased resistance to 
disease, gave increased energy, assured fine teeth or bone structure, cured 
sterility, stimulated peristalisis, and was of value in the treatment of 
abscesses, anemia, cancer and numerous other conditions ; 

The facts being that said device was not a sun lamp, and resistance to disease 
which its use would give was limited to rickets in children; and 

(c) Falsely represented that the ultra-violet rays produced by said lamp were 
essential to the formation of sufficient quantities of vitamin D and would 
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immunize one against colds and other ailments and conditions, and have 
numerous specified beneficial effects including the averting of the effeet of 
advancing years upon the skin; and 


(d). Falsely represented that sufficient amounts of vitamin D cannot be obtained. 


from foods; that exposure to the-rays of their said lamp increased the 
ability of the body to utilize the minerals for the neutralizing of the body 
acids, increased the iodine content of the thyroid gland, and assisted in. 
the formation of antitoxins; and made numerous other similar specified. 
false representations; and, 


Where said individuals, in advertising their food and drug products designated. 


as “Pretorius Alfamint Tea”, “Alfa-Tabs” (formerly known as ‘Pretorius 
Alfamint Tablets” and Alfalfa Tablets’), “Pretorius Concentrated Alfalfa; 
Tablets’, “Laminar Tablets’, “Celery Tablets” or “Solvettes”, “Pretorius 
Nezets”, ‘‘Minrich”’, “Pretorius Concentrated Powdered  Vegetables’,. 
“Pretorius Vircets”, and “Pretorius Vitoloids”, and their laxative prepara- 
tions “Flushettes”’, ““X-Pel’” and ‘‘Peri-Lator”’, as aforesaid set forth— 


(a) Falsely represented that the alkalinity of the body could be maintained by 


(b) 


(c) 


a selection of alkaline foods, or use of their mineral preparations, or the two 
combined, and that the tendency of waste products to accumulate in the tis- 
sues and impair circulation, could be overcome, and the acid neutralized, 
circulation restored, and nutrition improved through use of their mineral 
preparations ; 

Falsely represented that people in general were exposed to dietary deficien- 
cies in vitamins and minerals, due to impoverishment of the soil in said 
substances, resulting in crops similarly impoverished, and to other fac- 
tors, including methods of processing and cooking, and that use of their prep- 
arations would avert such deficiencies, etc; that the taking thereof was. 
essential to and would assure proper nutrition; and that the more taken, 
the better the digestion would be; 

Falsely represented that a well nourished body is immune to illness and 
premature age, and that undernourishment of the tissues is the cause of flu, 
asthma, high-blood pressure, failing eye sight and other specified ailments; 


(ad) Falsely represented that, to a degree, tooth decay, glandular deficiencies, 


(e) 


(f) 
(9) 


rheumatism and other ailments are due to a lack of vitamins and minerals, 
and that the long lists of conditions were a result of such deficiencies, and 
would only be averted by the use of their said preparations; and that sta- 
tistics showed that 90 percent of all people were anemic or on the verge 
of anemia, and that such conditions and many others specified could be cured 
by taking their “Vitoloids,” which would also benefit cold hands and feet 
as well as diabetes; 

Falsely represented that headaches, lowered resistance, chronic ailments, 
lassitude and other specified ailments were due to constipation and would 
be averted or relieved by the use of their laxative preparations ‘“Wlushettes”, 
“X-Pel” and “teri-Lator’; 

Falsely represented that their “Laminar” was of value in averting cavities 
in the teeth and falling hair; 

Faisely represented that their “Nezets” and “Virvets” were of value in the 
treatment of, and, in connection with their other recommended procedures, 
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constituted competent and adequate treatment for abscesses, anemia, aci- 
dosis, weak heart, pyorrhea cavities in the teeth and numerous other speci- 
fied ailments and conditions ; 

{h) Falsely represented that their “Alfamint Tea”, “Concentrated Powdered 
Vegetables”, “Flushettes”, and ‘“X-Pel” were of value in the treatment of, 
and, in connection with their other recommended procedures, constituted 
competent treatment for a similar long enumeration of ailments; 

(i) Falsely represented that aches and pains, lassitude, premature age, impaired 
ability to work, dull hair and eyes, and bad complexion were due to im- 
paired circulation caused by accumulation of acid wastes in the system, 
which would be remedied and numerous other benefits be brought about by 
following their “Three Day Pep-Up Plan”; 

(j) Falsely represented that the alkaline minerals build greater resistance to 
disease, help avert tooth cavities, and have various other beneficial results, 
and that lack of minerals results in rickets, muscular soreness, over and 
underweight, etc. 

(k) Falsely represented that wastes in the body tissues would interfere with 
the fiow of blood, and accumulate as a result of sluggish elimination through 
the lungs and other organs, which conditions their mineral preparations 
would overcome, and thus cure bad breath, coughs, lassitude, headaches, and 
sour stomach, and avert pneumonia and tuberculosis ; 

(1) Falsely represented that nutritional anemia will develop as a result of in- 
sufficient copper or manganese, that the formation of hemoglobin in the 
blood is dependent upon the presence of chlorophyll in food, that obesity due 
to thyroid deficiency will be corrected by taking iodine and copper, and that 
large amounts of mineral foods are necessary in order to gain weight; 

(m) Falsely represented that many skin disorders are caused by sluggish bowel 
activity, that constipation, stomach, lung, kidney and glandular disorders 
are frequent causes of dry skin, that oily skin is due to an accumulation of 
acid wastes in the skin, and that enlarged pores, blackheads, and acne are 
results of accumulated wastes and will be benefited by artificially induced 
defecation ; 

(n) Falsely represented that there is a condition of sluggish liver, and that 
minerals in the diet would render saliva alkaline and protect against dental 
cavities ; 

(0) Falsely represented that menstrual disturbances would be averted and the 
menopause postponed by the good blood which their preparations would 
provide, and that the use of the products included in their “Pep-up diet’, 
namely, “Alfamint Tea”, “Flushetts”, ‘““X-Pel” and “Powdered Vegetables”, 
would diminish the uncomfortable symptoms of the menopause; and 

(p) Falsely represented that vitamin D deficiency caused loss of teeth, nervous- 
ness, overweight, underweight, anemia and lack of vigor and verve, and 
that infections were due to poor blood ; 

With capacity and tendency to mislead and deceive a substantial portion of 
the purchasing public into the erroneous belief that said representations 
were true, and thereby into the purchase of substantial quantities of their 
said products: 

Held, That such acts and practices, under the circumstances set forth, con- 
stituted unfair and deceptive acts and practices in commerce. 
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In said proceeding, while the complaint alleged that respondents had dissemi- 
nated other false advertisements with reference to their cosmetic products, 
it appeared that the representations in question which dealt with the 
presence or absence of certain ingredients in the preparations were in- 
advertently made, and were discontinued upon discovering the error; and 
the Commission, under such circumstances, was of the opinion that the 
public interest did not require corrective action with respect thereto. 


While the complaint in said proceeding, as respects respondents’ violet ray 
lamp, charged respondents with the dissemination of false advertisements,. 
in that the advertisements failed to reveal certain facts material under 
the circumstances concerning their said lamp, or the consequence which: 
might result from its use under prescribed or usual conditions, the Com-. 
mission found that said charge had not been sustained. 


While the complaint also alleged that certain other representations by the 
respondents were false, misleading and deceptive, and respondents, who: 
were not represented by counsel, during the hearings admitted said allega- 
tions by a stipulation read into the record; the Commission, after con- 
sidering the entire advertisements in which the representation appeared, 
was of the opinion that they dealt for the most part with expressions of 
opinion by the respondents, and had only a remote connection, if any, with 
the sale and distribution of their products; and that, therefore, corrective 
action with respect thereto was not warranted. 


Before Mr. Earl J. Kolb, trial examiner. 
Mr. R. P. Bellinger for the Commission. 
Mr. EF. B. Simmons, of San Antonio, Tex., for respondents. 


AMENDED COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Martin W. Pretorius 
and Marie Joyce, copartners, doing business in the name of Martin 
W. Pretorius and as Pretorius Approved Products, hereinafter 
referred to as respondents, have violated the provisions of said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its amended 
complaint, stating its charges in that respect as follows: 

Paracrapy 1, Respondents, Martin W. Pretorius and Marie J oyce, 
are copartners doing business in the name of Martin W. Pretorius 
and as Pretorius Approved Products. Respondents’ office and prin- 
cipal place of business is located at 1115 South Glendale Avenue, 
Glendale, Calif. One or the other, or both of said respondents, have 


in the past traded and done business under the name New Century 
Foods, Inc. 
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Par. 2. Respondents are now, and have been for more than 2 years 
last past, engaged in the business of selling various “cosmetics” as 
“cosmetics” is defined in the Federal Trade Commission Act. 

The designations used by respondents for the said cosmetics are: 

Pretorius Cleansing Cream. 
Pretorius Hand Cream. 
Pretorius Lubricating Cream. 
Pretorius Skin Freshener. 
Pretorius Lip Stick. 
Pretorius Rouge. 

Pretorius Dermol. 

Respondents cause the said cosmetics, when sold, to be transported 
from their place of business in the State of California to purchasers 
thereof located in other States of the United States, and in the Dis- 
trict of Columbia. Respondents maintain, and at all times men- 
tioned herein have maintained, a course of trade in their said cosmetics 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of their business, cirri 
subsequent to March 21, 1938, have disseminated and caused the dis- 
semination of certain advertisements concerning their said cosmetics 
by the United States mails and by various means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, for the 
purpose of inducing and which were likely to induce their purchase, 
including, but not limited to, certain circulars entitled “Pretorius 
Approved Products Shopping List,” “Martin Pretorius Now Presents,” 
“The Pretorius System of Beiter Nutrition News,” Vol. I, No. 11, and 
respondents have disseminated and caused the dissemination of ad- 
vertisements, including, but not limited to, the circulars referred to 
above, by various means, for the purpose of inducing and which were 
likely to induce, directly or indirectly, the purchase of their said 
cosmetics in commerce as “commerce” is defined in the Federal Trade 
Commission Act. 

Par. 4. Among the statements and representations contained in the 
said advertisements and specifically in, but not limited to, the three 
circulars referred to in the preceding paragraph, disseminated as 
aforesaid with respect to said products are the following: 

Martin Pretorius Cholesterinized Cosmetics. These cosmetics are made from 
edible natural fruit and nut oils, such as grape seed, apricot, soy-bean, walnut, 


sesame seed, peanut, almond, and avocado. 
They do not contain a particle of bees-wax, paraffin, mineral oil, petroleum 
er coal oil products. No fish or animal body waxes, fats or oils * * *. 
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Beauty Creams containing only edible natural fruit, nut, vegetable and seed 
oils. rate 

These creams do not contain a particle of bees-wax, paraffin, mineral oil, 
petroleum or coal oil products, no fish or animal body waxes, fats or oils, and 
NO water. 

All these oils and creams are cholesterinized so they will not interfere with 
normal evaporation from the skin. 

The use of lipstick, rouge, foundation or make-up base, etc., made largely 
or entirely with bees-wax paraffin, mineral oil ete., is naturally unwise. 

Remember—creams without cholesterin in them may interfere with the normal 
functioning of the skin. 

Skin Freshener — — — Made with extracts of lemon and apple juice, butter- 
milk, plus boric acid and other ingredients combined to form a neutral solvent. 
It contains no alcohol. 

Lip-Stick — — — Made with cocoa butter, castor oil, and olive oils and 
pure certified vegetable colors. 

Lip-Stick and Rouge—as well as creams—made largely with mineral oil, paraf- 
fin and other insoluble waxes tend to form-a seal on the lip and skin surface 
which may interfere with the normal functioning of the tissues. 

Rouge — — — Made with the same oils as the lip-stick. 

Lubricating Cream — — — Made of — — — Almond, peanut oils. 

Cholesterin is added to give the oil (Dermol) a chemically similar property 
to the oil secreted by the human skin, that is it will not interfere with normal 
evaporation from the skin. 


Par. 5. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth, and others similar 
thereto not specifically set out herein, respondents have represented, 
directly and by implication, that all of the said cosmetics are made 
exclusively from edible fruit, nut, seed, and vegetable oils; that none 
of them contain bees-wax, paraflin, mineral oil, petroleum products, 
fish or animal oils, or water; that the presence of cholesterin in cos- 
metics is essential to allow the skin to function normally; that the 
presence of a substantial amount of bees-wax, paraffin, mineral oil, 
fish or animal fats or oils renders them harmful or undesirable; that 
the “Skin freshener” is made of lemon and apple juice extracts, butter- 
milk and other ingredients, is a neutral solvent and contains no al- 
cohol; that the “lip-stick” and “rouge” are composed solely of cocoa 
butter, olive and castor oils and color; that the “lubricating cream” 
contains almond and peanut oils; that only cholesterin will prevent 
face creams from interfering with the functioning of the skin, and 
that its presence is essential in oils and creams applied to the body 
to prevent interference with normal evaporation. 

Par. 6. The said advertisements are misleading in material respects 
and constitute “false advertisements” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact “Dermol” 
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contains both butoben and phenazine which are synthetic preserv- 
atives. The “cleansing creams” also contain both butoben and 
phenazine. The “hand cream” contains both butoben and phenazine, 
and also triethanolamine, an alkaline chemical, amaranth, a coal-tar 
derivative, petrolatum, a petroleum product, and water. The “lip- 
stick” contains in addition to castor oil and color, ozokerite, a paraffine 
product, bees-wax, an animal product, spermaceti, an animal product, 
lanolin, an animal product, sesame oil, and cetyl alcohol, and does not 
contain olive oil. The “rouge” contains no olive oil, cocoa butter or 
castor oil, but does contain lanolin, petroleum, spermaceti, cetyl al- 
cohol, and ozokerite. The “skin-freshener” does not contain extract 
of lemon juice, extract of apple juice, or buttermilk, but does contain 
both alcohol and water and is not neutral but acid. The “lubricating 
cream” contains both butoben and phenazine and does not contain 
either almond oil or peanut oil. Cholesterin and like ingredients are 
not necessary to prevent face creams or body oils from interfering 
with skin function. The fact that bees-wax paraffin, mineral oil 
products and coal tar derivatives are used in cosmetic preparations 
does not, without more, render them objectionable or their use unwise. 
Under the ordinary conditions of use, body oils, such as “Dermol” 
will not interfere with normal evaporation from the skin, even if 
they do not contain cholesterin or an equivalent product. 

Par. 7. Respondents are now, and have been for more than 2 years 
last past, engaged in the business of selling various devices, as “de- 
vice” is defined in the Federal Trade Commission Act. 

The designations used by the respondents for the said devices are: 

Pretorius Liquifier. 
New Century Sun Lamp. 

Respondents cause the said devices, when sold, to be transported 
from their place of business in the State of California to purchasers 
thereof located in other States of the United States and in the District 
of Columbia. Respondents maintain, and at all times mentioned 
herein have maintained, a course of trade in their said devices in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 8. In the course and conduct of their business, respondents, 
subsequent to March 21, 1938, have disseminated and caused the dis- 
semination of certain advertisements concerning their said devices by 
the United States mails and by various means in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, for the pur- 
pose of inducing, and which were likely to induce their purchase, 
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including, but not limited to, certain circulars entitled: “Drink Your 
Minerals and Vitamins,” “Makes Juice Extracting Obsolete,” “Light 
Your Way to Health” and “Pretorius Approved New Century Ultra- 
Violet Ray Lamp,” and certain booklets entitled “The Pretorius Sys- 
tem of Better Nutrition,” “Sun Bathing for Vigor and Beauty,” “Why 
Have Indigestion?” and “Natures Solution to 101 Body Disorders,” 
and respondents have disseminated and caused the dissemination of 
advertisements, including but not limited to the circulars and book- 
lets referred to above, by various means, for the purpose of inducing 
and which were likely to induce, directly or indirectly, the purchase 
of said devices in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. 

Par. 9. Among the statements and representations contained in the 
advertisements referred to in paragraph 8, and specifically in, but 
not limited to the circulars entitled “Drink Your Minerals and Vita- 
mins” and “Make Juice Extracting Obsolete” and the booklet “Na- 
tures Solution to 101 Body Disorders” with respect to the said 
“Pretorius Liquifier” are the following: 

With this liquifier in the house no nutritional deficiencies will ever exist. 
It safeguards one against such deficiencies . 

This liquifier makes the elements such people (sick and malnourished) need 
available no matter how impaired their digestive systems. 

It makes available minerals or vitamins in the most assimable form. 

It helps one to quickly regenerate sick parts of the body by supplying the ele- 
ments needed in the most assimable form. 

It helps prevent nutritional deficiencies. 

Boils — — — Parsley, endive, lettuce and beet leaves in juice or liquid forms 
should be used liberally. 

Par. 10. Through the use of the advertisements containing the state- 
ments and representations set forth in paragraph 9 and others simi- 
lar thereto not specifically set out herein, respondents have repre- 
sented, directly and by implication, that the use of this device will 
eliminate nutritional deficiencies and absolutely insure the user against 
them; that certain food elements in raw vegetables will not be ex- 
tracted by the processes of an “impaired” digestive system when the 
vegetables are eaten in solid form, but will be extracted if the vege- 
tables are eaten in the form to which they are reduced by this liquefier ; 
that the vitamins and minerals in raw vegetables are rendered more 
assimilable by being liquefied; that the liquefication of raw vegetables 
will help avert nutritional deficiencies and that raw vegetables which 
have been “liquefied” possess nutritional, preventive and therapeutic 


powers in excess of those possessed by the same vegetable in other 
forms. 
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Par. 11. The advertisements referred to in paragraph 9 are mis- 
leading in material respects and constitute “false advertisements” as 
that term is defined in the Federal Trade Commission Act. In truth 
and in fact, nutritional deficiencies arise from many causes other than 
an inadequate supply of raw vegetables, and such deficiencies as might 
arise from this cause are averted by eating the required raw vegetables 
regardless of whether they are eaten as a sort of puree, or liquid or 
otherwise. The grinding of raw vegetables by respondent’s device will 
not avert or insure against nutritional deficiencies due to lack of raw 
vegetables or any other cause. Regardless of the form in which they 
are ingested, raw vegetables will be digested and assimilated by the 
individual system to the same extent and degree; their reduction to a 
liquid or puree may to a degree expedite their digestion and assimila- 
tion but will not result in better or more complete or effective digestion 
or assimilation. No more vitamins and minerals will be assimilated 
from liquefied raw vegetables than from raw vegetables in other forms. 
The liquefaction of raw vegetables will in no way contribute to the 
averting of nutritional deficiencies, nor will it enhance the nutritional, 
preventive or therapeutic properties of the vegetables themselves. 

Par. 12. Among the statements and representations contained in 
the advertisements referred to in paragraph 8, and specifically in, 
but not limited to, the circulars “Light Your Way to Health,” “The 
Pretorius System of Better Nutrition,” “Pretorius Approved New 
Century Ultra-Violet Lamp,” and the booklets “Sun Bathing for Vigor 
and Beauty,” “Natures Solution to 101 Body Disorders” and “Why 
Have Indigestion ?” with respect to the said “New Century Sun Lamp” 
are the following: 

New Century Sun Lamp. 

In the book just mentioned I show you how to get all the benefits of a daily 
sun bath in four minutesin yourhome * * *, 

* %* * Ultra-Violet rays either directly from sunshine or through the use 
of an ultra-violet lamp in your home. 

Ultra-Violet radiation has long been recognized as a controllable activator of 
resistance-building Vitamin D. 

Sun-baths with a cold quartz home lamp. 

Ultra-Violet rays exert a powerful germicidal effect on skin infections. 

Most minor skin infections respond quickly to its germ-killing effects. 

Ultra-Violet rays increase the body resistance to disease. 

Ultra-Violet rays increase the oxygen carrying capacity of the blood toward 
normal and so give fresh energy. 

Ultra-Violet rays increase the absorption of calcium toward normal by form- 
ing vitamin D resulting in fine teeth and bone structure. 

Ultra-Violet rays promote an alkaline condition of the body. 

Ultra-Violet rays soothe the nerve endings thus relieving pain. 
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No person can utilize sufficient calcium, phosphorus, iron and iodine without 
Vitamin D which is formed in the skin as result of exposure to the sun or ultra- 
violet rays from a lamp. 

No one can afford to deprive himself of the benefits of a daily ultra-violet 
exposure when such exposure builds immunity to colds, flu, pneumonia, and 
TB. Gives one more energy and vigor through increasing oxidation. Helps 
preserve one’s teeth. May prevent one from bleeding to death after an accident. 

Stabilizes the nervous system—prevents nervousness and restlessness. In- 
duces sound restful sleep at night. Makes children grow normally. Stimulates 
glanduiar function. Keeps the skin young and helps prevent skin diseases such 
as eczema, acne and psoriasis. Keeps the hair and nails healthy. 

All the benefits which might come to you through the careful selection and 
preparation of natural foods are lost unless you also have a daily ration of 
ultra-violet days—by sunbathing in the sun or through the use of an ultra-violet 
lamp. 

Sunlight increases your body’s ability to assimilate and use the alkaline 
minerals for neutralizing body acid. 

Glands—weight affected by sunlight—sunlight increases the iodine in the 
thyroid gland. 

One of the best aids to the body in forming antitoxins is sunlight. 

Wounds will frequently heal very much faster if exposed to sunlight. 

Burns treated with ultra-violet rays will not only heal faster but with less 
sear tissue. 

Obesity—certain forms of obesity are aided by sunlight. 


Sterility—Many childless homes have been blessed with a child due to im- 
proved health from sunbathing. 

Increased muscular tone — — — when exposed to the ultra-violet rays of 
the sun. 


Sunlight seems to stimulate peristalsis. 

Sunbathing has a stimulating effect on the brain. 

When properly fed and sunbathed the skin becomes a velvety, firm, healthy 
colored tissue usually free from anything in the nature of pimples, acne or 
other surface disfigurement — — —, 

Yes, sunlight is a skin food. It hastens the growth of new clean tissue. 

A total exclusion of sunlight induces the severer forms of anemia — — —. 

Of course you can get vitamin D from fish oils. 

— — — sunlight — — — one cannot have good blood without it. 

Ultra-Violet rays is a specific in respiratory disorders including hay fever. 

Par. 13. Through the use of the advertisements containing the 
statements and representations set forth in paragraph 12, and others 
similar thereto not specifically set out herein, respondents have 
represented, directly and by implication, that the rays emitted by 
the said lamp are the same as those of the sun; that the lamp is a 
sun lamp and can be used to give sun baths; that by the use of the 
lamp resistance to disease will be increased; that the lamp’s rays have 
a powerful germicidal effect on skin infections, to which most minor 
skin infections respond quickly; that the use of the lamp will give 
increased energy and vigor; that by the use of the lamp one will be 
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assured of fine teeth and bone structure; that the use of the lamp will 
promote an alkaline condition of the body; that the lamp rays re- 
lieve pain by soothing nerve endings; the sun or ultra-violet bathing 
are essential to the formation of sufficient quantities of vitamin D, 
and that vitamin D is essential to the systemic utilization of calcium, 
phosphorus, iodine, and iron; that daily exposure to ultra-violet light 
will immunize against colds, flu, pneumonia and tuberculosis, pre- 
serve the teeth, prevent excessive bleeding, “stabilize” the nervous 
system, prevent nervousness and restlessness, induce sound sleep, make 
children. grow normally, stimulate glandular function, aver the 
effects of advancing years upon the skin, avert skin ailments such as 
acne, eczema, and psoriasis and keep the hair and nails healthy; that 
an adequate diet must be supplemented with exposure to ultra-violet 
light; that either sunlight or ultra-violet light will increase the ability 
of the body to utilize minerals for the neutralization of body acids; 
that either sunlight or ultra-violet light increases the weight of the 
glands and the iodine content of the thyroid gland; that either sun- 
light or ultra-violet light assists the formation of anti-toxins in the 
body; that exposure to ultra-violet rays is beneficial to the healing 
of wounds and burns, to arthritis, to sinusitis, to asthma, to certain 
types of obesity and to muscular pain, will cure sterility, stimulate 
peristalsis, stimulate the brain, and when used in connection with 
proper nutrition, assure a velvety skin free from pimples, acne, and 
other surface blemishes, that sunlight is a skin food and promotes the 
growth of new, clean tissues; that total lack of sunlight causes the 
severer forms of anemia; that fish oils are the only food source of 
vitamin D; that one cannot have good blood without sunlight, and 
that ultra-violet ray is a specific for hay fever and all other respiratory 
clisorders. 

Par. 14. The advertisements referred to in Paragraph 12 are mis- 
leading in material respects, and constitute “false advertisements” 
as that term is described in the Federal Trade Commission Act. In 
truth and in fact, the said lamp emits some rays which sunlight does 
not contain and does not emit certain other rays which are contained 
in sunlight; it is not a sun lamp, and baths given by this lamp are 
not sun baths. The resistance to disease which the use of the lamp 
will give is limited to resistance to rickets in children. The germi- 
cidal effects of the lamp’s rays are limited to germs on the surface, 
and in skin infections the germs are so hidden by the tissue that the 
rays do not reach them; the response of even slight skin infections 
to ultra-violet rays is very erratic, and many do not respond at all. 
The use of the lamp will not give the user increased energy and vigor. 
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Lamp users are not assured of having fine teeth or bone structure. 
The rays emitted from the lamp have no effect upon the acidity or 
alkalinity of the body; they neither soothe nerve ends nor relieve 
pain. The body obtains vitamin D from many sources other than 
exposure to sunlight or ultra-violet ray lamps, and such exposure 
is not essential to the obtaining of adequate amounts thereof; vitamin 
D has no part in the utilization of either iron or iodine. Daily expo- 
sure to ultra-violet light will not immunize one against colds, influ- 
enza, pneumonia or tuberculosis, preserve the teeth, prevent excessive 
bleeding, “stabilize” the nervous system, prevent nervousness or rest= 
lessness or induce sound sleep. Normal growth in children is not 
dependent solely upon vitamin D or ultra-violet rays, and many causes 
of abnormal growth are wholly unaffected by the use of ultra-violet 
light. Daily exposure to ultra-violet light will not stimulate glandu- 
lar functions, avert the effect of advancing years upon the skin, avert. 
skin ailments such as acne, psoriasis, and exzema, or keep the hair 
or nails healthy. Unless a diet is deficient in vitamin D, no dietary 
benefit will be gained from exposure to ultra-violet light. Neither ex- 
posure to sunlight nor to ultra-violet light increases the ability of the 
body to utilize minerals for the “neutralization of body acids,” in- 
creases the weight of the glands or the iodine content of the thyroid 
gland. Neither sunlight nor ultra-violet light assists the body in the 
formation of anti-toxins. Neither wounds nor burns are benefited by 
exposure to ultra-violet rays, nor is asthma, sinusitis, nor arthritis nor 
obesity of any type, nor muscular tone; it will not cure sterility, stimu- 
late peristalsis, stimulate the brain, nor assure, in connection with 
proper nutrition, a velvety skin nor one free from pimples, acne, 
or the like. Neither sunlight nor ultra-violet light is a skin food, 
nor will either promote the growth of new tissue. Lack of sunlight 
does not cause anemia. Vitamin D is obtained from many food 
sources besides fish oils. Exposure to sunlight is not essential to 
“good blood.” Ultra-violet rays are not a specific for hay fever or 
any other respiratory ailment. 

Par. 15. In addition, respondents through the use of various state- 
ments and claims in the said advertisements referred to in paragraph 
12 and specifically in, and not limited to, the booklet “Natures Solu- 
tion to 101 Body Disorders,” have represented, directly and by im- 
plication that the said “sun lamp” is of value in the treatment of ab- 
scesses, acidosis, anemia, arthritis, asthma, boils, bronchitis, cancer of 
the skin, catarrh, cavities of the teeth, colds, falling hair, all heart ail- 
ments, hypo-thyroid, lumbago, nervousness, neuritis, neuralgia, poor 
appetite, pyorrhea, rheumatism, sciatica, sinus trouble, acne, eczema, 
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psoriasis, tonsillitis, tuberculosis, tumors, and varicose a and in 
averting colds and asiedan eee 

Par. 16. The said advertisements referred to in paragraph 15 are 
misleading in material respects, and constitute “false advertisements” 
as that term is defined in the Federal Trade Commission Act. In 
truth and in fact the said sun lamp is of no value in the treatment of 
any of the ailments and conditions referred to in paragraph 15, or 
in averting colds or hemorrhages. 

Par. 17. The said advertisements referred to in paragraph 15 with 
respect to the said lamp are further misleading in material respects, 
and constitute “false advertisements” as that term is defined in the 
Federal Trade Commission Act for the reason that they fail to reveal 
facts material in the light of the representations made concerning 
said lamp, or material with respect to the consequences which may 
result from the use of the said lamp under the conditions prescribed 
in said advertisements or under such conditions as are customary or 
usual. In truth and in fact, the rays emitted by the said lamp are 
dangerous to the eyes unless they are properly protected, and are 
dangerous when applied to persons afflicted with pellagra, lupus 
erythematosis, or certain forms of eczema. 

Par. 18. Respondents are now and have been for more than 2 years 
last past, engaged in the business of selling various food and drugs as 
“food” and “drug” are defined in the Federal Trade Commission Act. 

The designations used by respondents for the said products, and 
their formulas and directions for use thereof are as follows: 
Designation: “Pretorius Alfamint Tea” 

Formula: 75% dehydrated alfalfa leaves, and 25% dehydrated pepper- 
ment or spearmint leaves, finely ground, and sprayed with either oil 


of peppermint or oil of spearmint. 
Direction: As a beverage. 


Designation: “Pretorius Alfamint Tablets” 

Formula: 75% dehydrated alfalfa leaves and 25% dehydrated peppermint 
or spearmint leaves, finely ground and sprayed with either oil of pepper- 
mint or oil of spearmint and held together with glucose. 8 grain tablets. 

Direction: Six tablets 3 times a day. 


Designation: ‘Pretorius Concentrated Alfalfa Tablets” 
Formula: Dehydrated and pulverized alfalfa. 9 grain tablets. 
Direction: Six tablets 8 times a day with meals. 


Designation: ‘Laminar Tablets” 

Formula: Pacific Kelp, celery stalk, leaves and seeds, and kale. Dried, 
pulverized and bound with glucose. §& grain tablets. z 

Direction: Six tablets 8 times a day. 
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Designation: “Pretorius X-Pel” and “Peri-Lator” 

Wormula: Inactive ingredient, Karaya Gum, 97% ; active ingredient Cas- 
cara Sagrada, 3%. 

Direction: Teaspoon full on arising and on retiring, followed by 2 glasses 
of liquid. 

Designation: “Pretorius Virvets” 

Formula: Dehydrated and tableted young wheat, oat, barley and rye 
shoots. 14 gram tablets.. Twenty tablets contain: 


5,000 USP Units Vitamin A 

.09 Mg. Vitamin B-1 

25 Meg. Vitamin B-2 

15 Me. Nicotinie Acid 

10 Mg. Vitamin B-1 (Pyridoxine) 
35.00 Mg. Vitamin C 

1.00 Mg. Vitamin HE 

1.50 Mg. Vitamin K 


Direction: 5 to 20 tablets twice daily. 


Designation: “Pretorius Vitoloids” 

Formula: Organic Food iron from iron tartrate, sodium copper chloro- 
phyl, molasses and yeast. 5 grain tablets. 

Direction: One tablet daily for 10 Mg. of iron, the minimum daily re- 
quirement. Three tablets daily for blood iron deficiency. 


Designation: “Celery Tablets” and ‘Solvettes.” 

Formula: Celery leaves, stalks and seeds, powdered and held with glucose. 
8 grain tablets. 

Direction: Six tablets 8 times a day. 


Designation: “Pretorius Flushettes.” 

Formula: TV Senna leaves, Buckthorn Bark, Licorice Root, as active in- 
gredients. 8 grain tablets. 

Directions: Adults, 1 to 4 on retiring, children 1 to 2. 


Designation: ‘Pretorius Nezets.”’ 
Formula: Bone flour, kelp, iron tartrate and sodium copper chlorophyl. 
Twelve tablets contain: 


Calcium. 2... epee 2 Ree BE ete 2,435 Mg. 
Phosphorus®22. 2..4 Save5t 29 iabin Rata eriah 2Onn 1,165 Mg 
wont 2fehes Seber Seo Belen tee) ei eer Se Fees 36.9 Mg 
Jodiness seat Weis een) Flas) tae set ieee pape Roe £fy 6.76 Mg 
COppersa.. ee bat oe 8 Bete. Oi ete Eee 4.57 Meg. 
Manganese. 223i. 2a 2 Phos eee ee ee 66.1 Mg. 
Mane sium ses ae eae Se See 85.9 Mg. 
SUlpOU Reet eee ee ep 15.8 Mg. 
(CHLOriN@: 232 See = ee Fe ee ee ee 108.8 Mg. 
Sodiums2u. 2 ns Se Ss Pee eee ee 100.4 Mg. 
Potassium S22 Gee e3 tao Ee aS ea ee ea CONSE No 
Fluorine sis Aaa © 2. ae ont See eneees, APO .43 Mg. 


Directions: 6 to 12 daily. 
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Designation: “Minrich.” 
Formula: Dehydrated and powdered. 


CMT ONMLS tee L. cere eer ee ees een 21.47% 
Sel ee eae 2 Bae ee he ae SB nn By wre ee bee a alae vy 
CPUS A nian ap Sn Ra Se ca — eae ie aes heres O18 all 9.35 
SY SHU IEG Nix txens teNE 5) Se ae, ea eee emer: ee 4.20 
CCT O bee ee eee re ete eee ee ee oto 
Garliem ste. e ts ee oe Bi JO Mei aig 18 
Sodiuny /Glutemates: sit eee ee Sei eae .18 
Roma Coe 3. 8 ot Asi. PF Pe) et hte —-| 19. 60 
Batley. ees See eee eee ee ae ee 10. 50 
f ETE FAVES 0) FOS LUO Poe ah eee eMail Sahat en a ESS) 
J EABU OY GLE a tide a Oe ap eh aaltepet gn! ptcnes ae nlp leptin 4, 02 
Mettuces a= 2a ee 2a eee IE PDE) Tae es ie 93 
To each 100 poufids of powder an added 500 grams of: 

PHOSPNOTIC HAC. wees SAS Nae Sd 36. 00% 
otashgibicarbonate > ies Sees Files: teres rye ee 4.16 
Sodiumehitarhonates 2414 fsb - SE ee a 3h eh 56 
TONE OX UCE en ore Be pees 2 2. 26 
Suh aa ee ee eee ee eee 57 
SESE Te TN ee a ee re re ee 242 
(COMPUT Ist <i gieyors Uhh Ke = ee ee REESE ST pe Pe SN Deets ee et 41. 26 
Limegcatponater se) So et] pete tS eS ad 7. 86 
PATmam ne BE Be yee veel. Soe oe Ek a les 3. 45 
Manganese 7dloxide_2_2 soo 2 kee ee . 05 
HW SOMRSS tae a ee ee Se en 1.10 


Traces of iodine, copper, zinc, chromium, vanadium, silicon. 


Directions: As a broth or sprinkle. 
Designation: “Pretorius Concentrated Powdered Vegetables” 


Formula: Dehydrated and powdered 


Tomato Potato 
Pimento Celery 
Okra Parsley 
Watercress Beet leaves 
Turnip leaves Endive 
Kale Salt 


Sodium Glutemate 


Directions: As a soup, spread or seasoning. 


Respondents cause the said food and drugs to be transported from 
their place of business in the State of California to purchasers thereof 
located in other States of the United States and in the District of 
Columbia. Respondents maintain, and at all times mentioned herein 
have maintained, a course of trade in their said foods and drugs in 
commerce between and among the various States of the United States 


and the District of Columbia. 
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Par. 19. In the course and conduct of their business, respondents, 
subsequent to March 21, 1938, have disseminated and caused the dis- 
semination of certain advertisements concerning their said food and 
drugs by the United States mail and by various means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, for 
the purpose of inducing and which were likely to induce their pur- 
chase, including, but not limited to certain circulars entitled “Set 
Your Sails,” “Makes Juice Extracting Obsolete,” “Food Chart,” “Does 
Health Depend on Luck?,” “Good Health is Not an Accident,” “Seek. 
Health in Your Food,” “Pretorius Approved Products Shopping 
List,” “Pretorius Improve Your Health System Food Chart,” “Pre- 
torius System Better Nutrition News,” Vol. I, No. 11 and Vol. 1, No. 
10; and certain booklets entitled “Balanced Meals,” “Better Health,” 
“How to Get More Vitality from Food,” “Why Have Indigestion,” 
“Sun Bathing for Vigor and Beauty,” “Eat Right to Feel Right,” 
“Nature’s Solution to 101 Body Disorders,” “Balance Your Meals,” 
“The Secret of Complete Elimination,” “Good Circulation,” “Better 
Digestion,” “The Spark Plug to Energy,” “Streamline Your Body,” 
“How to Gain Weight,” “Feminine Attractiveness,” “The Pretorius 
3 Day Pep-Up Plan,” “Three Day Pep-Up Diet” and “Three Day 
‘Pep-Up Regimen” and respondents have disseminated and caused 
the dissemination of advertisements including, but not limited to, the 
circulars and booklets referred to above, by various means for the 
purpose of inducing, and which were likely to induce, directly or 
indirectly, the purchase of their said foods and drugs in commerce, as 
“commerce” is defined in the Federal Trade Commission Act. 

Par. 20. Among the statements and claims contained in the adver- 
tisements referred to in paragraph 19 and specifically in, but not 
limited to, the circulars, “Seek Health in Your Food,” “Set Your 
Sails,” “Good Health is Not an Accident,” “Does Health Depend on 
Luck?,” and “Better Nutrition News,” Vol. 1, No. 10, and the booklets 
“Secret of Complete Elimination,” “Three Day Pep-Up Regimen,” 
“Streamline Your Body,” “Balanced Meals” and “3 Day Pep-Up Diet,” 
with respect to respondents’ mineral preparations, Alfamint, Laminar, 
Nezets, Celery Tablets, Solvettes, Min-Rich, Powdered Vegetables, 
Vegetable Broth and Alfalfa tablets are the following: 

By taking the highly alkaline beverage “Alfamint” * * # you supply the 
body with the alkalis needed to neutralize some of the injurious acids. In this 
way the kidneys are relieved of handling excessive acids which might injure 
them and bring on those swollen ankles so common among middle aged people. 


* * * one of the most tasty—and at the same time—alkalinizing beverages. 


The Alfamint Tea suggested not only helps to increase the alkalinity of your 
blood. 
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By making a highly alkaline tea from Alfamint and drinking two to six cups 
a day, you will be introducing into your system * * * large amounts of 
organic alkalis which will help neutralize those vitality robbing Fatigue acids. 

* * * Alfamint Tea to give you * * * mineral wealth. 

By including Alfamint in your diet you can be surer of getting a good supply of 
the Alkaline minerals * * *, : 

Alfamint Tea or Tablets, therefore, add many needed Alkaline Minerals to the 
diet. 

‘Dehydrated celery * * * rich in the valuable minerals of California grown 
celery. ; 

Celery Tablets * * * Take with you on that trip you’re planning. 

Celery Tablets * * * Pulverized to make the minerals easily available. 

Laminar Tablets * * * Rich in minerals especially Iodine. 

Let Laminar Tablets supplement your diet with extra minerals. 

There’s a wealth of health in the minerals of the sea * * * MHnrich your 
diet—add to its mineral nutriment by eating Laminar tablets daily. 

Solvettes, * * * Im Solvettes you get this dehydrated, pulverized fullness 
of celery’s mineral values. 

* * * Minrich * * * a good source of all the minerals often lacking in 
the average diet. 

Start balancing your meals and supplement them with Alfamint and 
Minrichistinty *, 

Pretorius Approved Vegetable Broth has an alkaline reaction in the body. One 
of the reasons why it is recommended by Martin W. Pretorius. 

Alkaline Alfalfa leaves * * * make available to the body large amounts 
of alkaline minerals. 

Our diets must therefore include food minerals * * * as they are found 
in * * * Nezets. 


Par. 21. Through the use of the advertisements containing the 
statements and representations set forth in paragraph 20, and others 
similar thereto not specfically set out herein, respondents have repre- 
sented, directly and by implication, that the alkalinity of the human 
body will be preserved only by a conscious selection of “alkaline” 
foods, by the use of their mineral preparations which are valuable 
for this purpose, or the two combined. 

Par. 22. The advertisements referred to in paragraph 20 are mis- 
leading in material respects, and are “false advertisements” as that 
term is defined in the Federal Trade Commission Act. In truth and 
in fact, the human physiology is such that the system preserves its 
alkalinity with great tenacity and is very little affected by food; it 
is almost impossible for the normal alkaline reaction of the blood or 
body to be changed toward acidity except when the diet is very largely 
composed of fats or when there is some abnormal and powerful moti- 
vating cause. The habitual use, or any use, of respondents’ said 
products for the purpose of preserving the alkalinity of the blood or 
body is wholly unnecessary and will confer no benefit on the user. 
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Par. 23. Among the statements and claims contained in the adver- 
tisements referred to in paragraph 19, and specifically in, but 
restricted to, the booklets entitled “8 Day Pep-Up Plan,” “Eat Right 
to Feel Right,” “Balance Your Meals” and “The Secret of Complete 
Elimination” with respect to, respondents’ mineral preparations are 
the following: 

Congestion, i. e.: the accumulation of wastes in your tissues, slows up the 
flow of blood through the congested part. 


* * * rid the body of accumulated wastes that congest the tissues, organs 
and glands * * *, 

The wastes that must be disposed of * * * are produced, 

. (a) By the production of energy in our muscles through oxidation. 
(b) By the constant wasting away of the tissues which leaves dead cells. 

When tissues, organs or glands become congested with waste products, the 
blood cannot flow normally through them to deliver the nourishing substances 
they need. 

Alkaline minerals neutralize the destructive acids found in the body. 

Acidosis * * * is due to a lack of alkaline minerals in the blood stream 
or the accumulation of acid wastes due to improper elimination. 

The Alkaline minerals * * * help prevent Acidosis by neutralizing the 
destructive acids found in the body. 


* * * we have to supply the body with extra alkaline minerals to help 
dispose of the accumulated fatigue acids. 

Par. 24. Through the use of the advertisements containing the 
statements and representations set forth in paragraph 23 and others 
similar thereto not specifically set out herein, respondents have rep- 
resented, directly and by implication, that the body is continually 
creating waste products as a result of muscular activity and degenera- 
tion of the body cells; that these waste products are acid; that they 
tend to accumulate in the body tissues over long periods and “congest” 
them; that this impairs the circulation to one’s detriment; that by 
eating alkaline minerals “congestion” will be averted or remedied by 
neutralization of those acids, circulation restored and nutrition im- 
proved or maintained; that respondents’ mineral preparations are es- 
sential to, and will, accomplish these results and that lack of minerals 
in the blood stream is a cause of acidosis. 

Par. 25. The advertisements referred to in paragraph 23 are mis- 
leading in material respects and constitute “false advertisements” as 
that term is defined in the Federal Trade Commission Act. In truth 
and im fact, the expenditure of muscular energy and the metabolism 
of glucose incident thereto involves the formation of certain acids 
which are, however, immediately neutralized to salts of acids by the 
sodium and potassium in the blood stream. Sodium and potassium 
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dietary deficiencies are to all intents and purposes nonexistent. The 
so-called “acid wastes” are not acid as opposed to alkaline. The nor- 
mal metabolic and eliminative processes break down and get rid of 
these wastes as they are formed unless the expenditure of energy gen- 
erates them faster than the metabolic processes of oxidation and re- 
duction will break them down. In this event, they accumulate, and 
such accumulation or, as respondents say, “congestion,” is a normal 
part of the human physiology. Such an accumulation does not cause 
any slowing of circulation. The body’s normal metabolic processes 
break down these accumulations by oxidation and reduction during 
periods of rest or reduced energy output with great rapidity. The 
elimination of these “acid wastes” will not be helped or hastened by 
consuming mineral pills unless they contain sodium or potassium and 
then only in the extremely remote event that the person is deficient 
in these elements; getting rid of the “wastes” as they exist in the body 
is not a matter of neutralizing them with alkaline minerals. If the 
physiological processes are normal there will be no accumulation of 
“acid wastes” for other than short periods. The body does not have 
the problem of the disposition of “dead cells.” The process of pro- 
tein degradation in the cells results in the formation of both acids 
and alkalis. The acids are in part neutralized by the simultaneously 
produced alkalis, and the remainder by the sodium and potassium in 
the blood stream. The body excreta are acid, as the body saves and 
neutralizes the alkalis, and the blood stream remains alkaline so long 
as life persists. Acidosis is not a result of lack of minerals in the 
blood stream but of an upset in the body’s metabolic processes. Re- 
spondents’ products are of no value in clearing up the so-called “acid 
wastes” nor in restoring circulation to “congested” areas nor in getting 
rid either of “dead cells” nor the debris of protein degradation in the 
cells. 

Par. 26. Among the statements and claims contained in the adver- 
tisements referred to in paragraph 19 and specifically in, but not lim- 
ited to, the circulars “Seek Health in Your Foods,” “Makes Juice 
Extracting Obsolete,” “Better Nutrition News,” Vol. 1, No. 11, and 
“Food Chart,” and the booklets “Better Health,” “Balanced Meals,” 
“How to Get More Vitality from Food,” “Why Have Indigestion,” 
“Rat Right to Feel Right,” “How to Gain Weight,” “3-Day Pep-Up 
Diet,” and “Better Digestion” with respect to respondents’ mineral 
and vitamin preparations, “Alfamint, Laminar, Virvets, Vitoloids, 
Celery Tablets, Solvettes, Nezets, Min-Rich, Powdered Vegetables, 
Alfalfa Tablets, and Vegetable Broth” are the following: 
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These liquid roods are intended merely to supplement your regular. meals, with 
a drink made of certain foods rich in the minerals and vitamins in which most 
people are deficient. 

Balance your meals and add supplementary minerals and vitamins. 

* * * the family’s income can be completely cut off because she has*given 
him meals that lack certain vital substances. * * * 

* * * there are very few minerals in refined foods. 

How to preserve your teeth * * * Supply your blood with adequate 
amounts of calcium by supplementing your meals with extra minerals * * *. 

It is suggested therefore that you supplement your diet with these cereal 
shoots, which are now available in dehydrated tablet form. 

Undernourishment of the tissues may leave in its wake a costly, life-wrecking 
list of ailments * * *, These are but a few of the effects which may come 
from, or be greatly aggravated by malnutrition. Most of them can be avoided 
by carrying out the suggestions which follow when selecting your foods, in addi- 
tion to the Complete Pretorius “Improve-Your-Health” Program * * *, 

Supplementary feeding. Even our best foods do not always supply us with 
adequate amounts of all vitamins and minerals, * * *. This leaves us no 
alternative but to supplement our diet of natural foods with extra vitamin and 
mineral concentrates in the most natural form we can get them. 

Because so many of our foods— 


(a) Are grown on poor or worn out soils that have not been properly 
mineralized. 

(b) Are picked green before a normal amount of vitamins and minerals 
are stored in them. 

(c) Are picked or harvested too long before they are eaten. 

(d) Are cooked in such a way as to destroy some of the vitamins and 
minerals. 


(e) Are from animals that have been fed on devitalized foods and are 
themselves deficient. 


it is important that we supplement our meals with EXTRA yitamins and min- 
erals in a natural form. 

Now more than ever before it is necessary for everyone to supplement their 
diets with extra minerals. 

Enrich your diet—add to its mineral nutriment by eating Laminar Tablets 
daily. 

Be sure to take your Virvets and Nezets with your meals daily to enrich your 
diet with food vitamins and minerals. 

A deficiency through the loss of minerals and vitamins in your diet may result 
in any of the following conditions: Constipation, poor digestion, rheumatism, 
arthritis, neuritis, dry skin, anemia, colds and flu, tiredness, poor teeth, shortness 
of breath, rickets, cold hands and feet, poor appetite, poor complexion, muscular 
weakness, irregular heart, impaired vision, nervous disorders, sterility, under- 
weight and goiter. 

Due to the fact that many of our foods are old when they reach us and are 
devitalized in other ways, we cannot always depend upon them to supply all our 
vitamin needs. It is important therefore to make sure that sufficient vitamins 


are taken daily by supplementing our diet with extra vitamins in aS near a 
natural form as possible. 
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In order to make good digestive juices it is necessary that the glands be ade- 
quately supplied with those mineral salts which play a very active part in the 
formation of the secretions in the glands * * * it would be wise to supple- 
ment your natural food source of minerals by taking six teaspoons of Minrich 
daily * * * to add minerals * *- *, , 

We cannot depend upon our foods alone to supply our vitamin and mineral 
needs even if we eat the best natural foods available. Why not? Because even 
the best Natural foods available are often grown on wornout soils, and days, 
weeks and sometimes months old before they reach us. Further more often than 
not they are picked green, treated with chemicals, processed and improperly 
cooked. 

Foods grown on worn-out soils not only do not have sufficient minerals in them, . 
but also do not develop sufficient vitamins. As soon as a food is harvested it 
begins to lose some of its vitamins and if it is picked green it naturally has not 
had time to develop allits vitamins. Again, foods made from white flour, sugar, 
dextrose or other such refined, processed ingredients are practically devoid of 
minerals and vitamins. When foods are cooked and boiled many of the vitamins 
and minerals are lost in the cooking water that is discarded and because of the 
heat they are subjected to while being cooked. Therefore, because of the poor 
quality of even our best foods, it is imperative that we supplement our diets 
with extra food minerals and vitamins. Not just one, two, three or four or more 
of them, but all vitamins and minerals and further that they should be harmoni- 
ously combined by Nature in food form. 

When the same crops are grown on the same soil year after year without 
fertilizing it, certain elements in the soil become exhausted. Crops grown on 
such exhausted soils are deficient in certain minerals and cannot properly 
nourish the body. We can help prevent mineral deficiencies * * * by sup- 
plementing our meals with minerals in a form available to the body, i. e.: as 
they are found in plants. 

* %* * we cannot always depend upon the ordinary foods we eat to supply 
all our mineral needs, for so many foods are grown on poorly fertilized soils and 
so are themselves often deficient in the precious minerals that can do so much 
for us. 

The best thing you can do to help prevent mineral and vitamin deficiencies 
* * * isto buy all your food at your Natural Food Store and through supple- 
mentary feeding to add the minerals and vitamins so often lacking in our foods 
grown and prepared the conventional way. 

The moment a vegetable or fruit is plucked from the soil or tree, it begins 
to disintegrate. 

Many of the essential nourishing substances in our foods are destroyed or 
lost through the devitalizing methods used in manufacturing and preserving 
them and through destructive methods of cooking. 

If the foods she chooses do not furnish the body with all the vital substances 
upon which good health depends, or prepares the family’s food so that certain 
mineral substances are lost or destroyed in her cooking, she may unknowingly 
be responsible for the poor health, the lack of pep and vitality, the loss of teeth 
and eyesight and many other disorders that exist in her family. 

Very few women realize the precious vitamins and minerals, so vital to the 
well being of members of their families, may be lost during the preparation of 
food in their kitchens, 
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Anything you can do therefore to enrich your diet with the minerals and 
vitamins to improve circulation to the glands should improve your digestion. 

Par. 27. Through the use of the advertisements containing the state- 
ments and representations set forth in ‘paragraph 26, and others 
similar thereto not specifically set out herein, respondents have repre- 
sented, directly and by implication, that people in general are exposed 
to a grave likelihood of deficiencies in vitamins and minerals; that 
this likelihood is due to impoverishment of the soil in vitamins and 
minerals, resulting in crops impoverished in the same way, improper 
harvesting of crops, delay, in their distribution to the ultimate con- 
sumer, improper methods of processing foods and improper methods 
of cookery; that the situation is such as to demand the use of vitamin 
and mineral supplements to the diet if such deficiencies are to be 
averted, and that they will be averted by the use of respondents’ 
vitamin and mineral preparations. 

Par. 28. The advertisements referred to in paragraph 26 are mis- 
leading in material respects, and constitute “false advertisements” 
as that term is defined in the Federal Trade Commission Act. In 
truth and in fact, respondents’ representations as to the value of their 
said preparations, predicated upon their exposition of the causes 
of mineral and vitamin deficiencies, misleading, even if such expo- 
sition were true, which is not conceded. Upon the basis of this expo- 
sition, the persons to whom the said advertisements are directed have 
sustained life on a diet deficient in vitamins and minerals for their 
entire lifetimes or for substantial periods. <A deficient diet, over 
any extended period, would result in vitamin and mineral deficiencies 
cf a degree that would require vitamins and minerals in therapeutic 
amounts and which would not be benefited by the amounts of certain 
minerals and vitamins provided by respondents’ preparations. 

“Par. 29. Through the use of the advertisements containing the 
statements and representations set forth in paragraph 26, and others 
similar thereto not specifically set out herein, respondents have fur- 
ther represented, directly and by implication, that a great number 
of people are exposed to dietary deficiencies in vitamins and minerals 
and that therefore there is a likelihood that the individual who reads 
their advertisements is exposed thereto. 

Par. 30. The advertisements referred to in paragraph 26 are mis- 
leading in material respects, and constitute “false advertisements” 
as that term is defined in the Federal Trade Commission Act. In 
truth and in fact, whether a person is exposed to dietary deficiencies in 
vitamins or minerals is a question of fact in each individual case, the 
solution of which depends upon many factors such as income, avail- 
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ability of foods, place of residence, personal food habits, and others 
as well. So far as any individual is concerned, the fact that even a 
large number of other persons which includes persons who differ from 
him in respect to income, availability of foods, place of residence, food 
habits or in other respects are exposed to dietary deficiencies, has no 
bearing at all upon whether the individual in question is also exposed. 
Such questions are not resolvable by the application of general aver- 
ages or other generalizations. 

Par. 31. Through the use of the advertisements containing the state- 
ments and representations set forth in paragraphs 26, 33, and 39, and 
others similar thereto not specifically set out herein, respondents have 
represented, directly and by implication, that the taking of “mineral 
and vitamin” dietary supplements is essential to, and will assure the 
proper nutrition of and benefit all persons, regardless of age or sex, 
residence, or income, or any other factor, and that the more taken the 
better the digestion will be. 

Par. 32. The advertisements referred to in paragraphs 26, 33, and 39 
are misleading in material respects, and constitute CF lee, eens. 
ments” as that term is defined in the Federal Trade Commission Act. 
In truth and in fact, with the exception of calcium, iodine, iron, and 
phosphorous, no minimum daily requirements for “minerals” have 
been established, dietary deficiencies in them are unknown to medical 
science and there is no reason to doubt that they are included in ade- 
quate amounts in any ordinary diet. The same is true of iodine, the 
lack of which in certain limited localities has been overcome by the 
general use of iodized salt. The body processes are sparing of iron 
which they preserve and reutilize; in the absence of excessive bleeding, 
iron dietary deficiency is unknown, and the need for supplemental 
iron is limited to women who are of an age to menstruate, who are 
pregnant or lactating or who are having an abnormal blood loss. The 
only persons who may require calcium or phosphorous dietary supple- 
ments are pregnant or lactating women. ‘There is no general or wide- 
spread need for mineral dietary supplements, their use will not assure 
proper nutrition and they will be beneficial only when a person’s diet 
is insufficient in one or more of the minerals provided by the supple- 
ment. The use of vitamin and mineral supplements will not assure 
proper nutrition in any case. 

None of respondents’ vitamin preparations taken as directed will 
supply the user with even minimal daily requirement of all the known 
vitamins. A super abundance of vitamins and minerals will not re- 
sult in an improved digestion. 
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Par. 33. Among the statements and claims contained in the ad- 
vertisements referred to in paragraph 19 and specifically in, but not 
limited to, the booklet “Eat Right to Feel Right,” with respect to 
respondents’ mineral and vitamin preparations, “Alfamint, Laminar, 
Virvets, Nezets, Vitoloids, Celery Tablets, Solvettes, Min-Rich, 
Powdered Vegetables, Vegetable Broth and Alfalfa Tablets” are 
the following: 


Eating Natural foods and obeying Nature’s laws insures proper nutrition of 
every part of the body. A well nourished body does not become sick or age 
prematurely. . 

Devitalized foods do not satisfy, and lead to overeating * * *. 

Undernourishment of the tissues may leave in its wake a costly, life wrecking 
list of ailments: Flu, Coughs, Cold, High blood pressure, Constipation, Asthma, 
Heart Weakness, Acidosis, Sinus infection, Arthritis, Colitis, Fading eyesight, 
Bone malformations, Neuritis, Rheumatism, Stunted growth, Stomach disorders. 

These are but a few of the effects which may come from, or be greatly ag- 
gravated by malnutrition. 

The longer the time that elapses between the time the vegetable or fruit is 
picked and the time you eat it, the less energy you will get from it. 

Many of the essential substances in our foods such as vitamins and minerals 
are destroyed or lost through devitalizing methods used in manufacturing or 
preserving them and through destructive methods of cooking. 

There are many manufactured and preserved foods being sold today in spite 
of their injurious effects upon the health of the people who consume them. 
For example, * * * Bread made frum refined white flour. Crackers made 
from white flour. Pies made from white flour and refined white sugar. Cake 
made from white flour, and white sugar. Macaroni made from white flour. 
Spaghetti made from white flour. Candies made from white sugar, corn syrup 
and dextrose. Desserts and drinks sweetened with white sugar and dextrose. 
Fruit canned with white sugar. Fruits dried with sulphur dioxide. Food 
preserved with chemical preservatives. 

All of these foods are deficient in organic minerals and vitamins. 

Many conditions such as tooth decay, glandular deficiencies, indigestion, 
rheumatism, acidosis, anemia, cold hands and feet, poor appetite, and high blood 
pressure can be traced to a lack of minerals and vitamins in their diets. 

Mothers who allow their children to eat ordinary devitalized candies made 
from devitalized white sugar, dextrose and corn syrup are willfully stunting 
the growth of their children for such candies are deficient in calcium. 

Depiction of rats: One described as not having had enough calcium and with 
a “short stubby body due to poorly formed bones,” a second which “had an 
abundance of calcium” and whose “bones were well formed,” a third which “did 
not have enough Vitamin B” with consequent “spastic paralysis,’ whose body 
is greatly distorted, and another depiction of the third rat restored to normal by 
Vitamin B accompanied by the statement: 


If the lack of just one mineral and one vitamin can have such a 
disastrous effect upon a rat, just think of the serious effect upon your 
life and the lives of your family the mineral and vitamin deficient foods 
you may be serving will have. 
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* * * devitalized white flour and products made from it were stunting the 
growth of our children and robbing people of their health and happiness. 

* * * using such refined sugars, as well as candy made from them, defi- 
nitely leads to deficiency, disease. 

* * * ruining their children’s teeth by giving them candies, desserts, ice 
cream, etc., made from such devitalized white sugars. 

Go over those symptoms carefully * * * 


(This is followed by lists of “Vitamin Deficiency Symptoms” and “Min- 
eral Deficiency Symptoms” for Vitamin A, Thiamin, Ascorbic acid, Vita- 
min D, Riboflavin, Nicotinic acid, Adermin, Vitamin B, and Vitamin K and 
the minerals Calcium, Chlorine, Cobalt, Copper, Iodine, Iron, Magnesium, 
Manganese, Phosphorus, Potassium, Sodium, Sulphur, Zinc.) 


Now that you know what may happen to you if you eat “devitalized” food, 
I am sure you are anxious to eat only natural foods with all the vitamins and 
minerals intact. Even our best natural foods do not always supply us with 
_ adequate amounts of all vitamins and minerals * * *. This leaves us no 
alternative but to supplement our list of natural foods with extra vitamin and 
mineral concentrates in the most natural form we can get them. 

Par. 384. Through the use of the advertisements containing the state- 
ments and representations set forth in paragraph 33 and others similar 
thereto not specifically set out herein, respondents have represented, 
directly and by implication, that a well nourished body is immune to 
illness and premature age; that “devitalized” food does not satisfy the 
appetite and leads to over-eating ; that undernourishment of the tissues 
is the cause of fiu, coughs, colds, asthma, sinus infections, arthritis, coli- 
tis, high-blood pressure, heart weakness, fading eyesight, bone malfor- 
mations, neuritis, constipation, acidosis, rheumatism, stunted growth, 
and stomach disorders; that the longer the time between the picking 
and eating of fruit or vegetables the less the energy that will be derived 
from them; that foods are wholly demineralized and devitaminized 
by manufacturing, preserving and cooking methods; that bread, 
crackers, pies, cakes, macaroni, spaghetti, candies, desserts, drinks and 
canned fruit, in the preparation of which white flour, white sugar, 
corn syrup, or dextrose are used, fruits dried by a process employing 
sulphur dioxide and foods preserved with chemical preservatives are 
injurious, and that these foods are wholly lacking minerals and. vita- 
mins; that tooth decay, glandular deficiencies, indigestion, rheuma- 
tism, acidosis, anemia, cold hands and feet, poor appetite and high 
blood pressure are due to lack of minerals and vitamins; that the eat- 
ing of candy made from white sugar, dextrose and corn syrup will 
stunt the growth of children because such candies are deficient in cal- 
cium; that the effects of a vitamin or mineral deficiency in humans on 
any ordinary diet is comparable to effects of a great or complete 
denrivation of a vitamin or mineral on laboratory animals; that eat- 


474 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 47 F.T.C. 


ing foods made from white flour stunts the growth of children and 
robs people of health and happiness; that the use of white sugar or 
candy made from it causes deficiency diseases and tooth decay ; that the 
conditions set forth in connection with the various vitamins and min- 
erals in respondents’ lists of vitamin and mineral symptoms are a 
result of deficiencies in those vitamins and minerals and will only be 
averted by the use of mineral and vitamin supplements; and that 
respondents’ preparations constitute adequate supplements; that there 
is a likelihood that a person will develop a mineral deficiency unless 
mineral dietary supplements are employed. 

Par. 85. The advertisements referred to in paragraph 33 are mis- 
leading in material respects and constitute “false advertisements” as 
that term is defined in the Federal Trade Commission Act. In truth 
and in fact; a well-nourished body is not immune to disease, nor to pre- 
mature old age. ‘“Devitalized” foods, as defined by respondent, do 
satisfy the appetite; a satisfied appetite is not a matter of vitamins 
and minerals. Undernourishment of the tissues or the body as a 
whole is not the cause of flu, colds, coughs, asthma, sinus infections, 
arthritis, colitis, high blood pressure, heart weakness, fading eyesight, 
neuritis, constipation, acidosis, rheumatism, or stomach disorders, and 
is only one of many causes of bone malformations and stunted growth. 
The loss in energy value of fruits and vegetables between picking and 
eating is in general insignificant so long as the skin is unbroken and 
the interval is not excessive for the particular foods. The loss of 
vitamins and minerals from food by reason of manufacturing, proc- 
essing and cooking is complete only in the rarest instances, and the 
extent of the loss from these factors is extremely variable. Bread, 
crackers, pies, cakes, macaroni, spaghetti, candies, desserts, drinks and 
canned fruits in the preparation of which white flour, white sugar, 
corn syrup, or dextrose are used and fruits dried by a process employ- 
ing sulphur dioxide are not injurious to health, and in this day and 
age chemical preservatives are but rarely if ever employed in quanti- 
ties that render them injurious to health. The fact that a particular 
food element has been wholly removed from a particular food product 
does not result in deprivation of the individual of the particular ele- 
ment, as these elements are all found in a wide variety of foods. The 
food products to which respondent refers are not wholly lacking in 
vitamins and minerals. Glandular deficiencies, indigestion, rheuma- 
tism, acidosis, cold hands and feet are not ohtined by vitamin or min- 
eral dietary deficieraiacs and there are many causes of tooth decay, 
anemia and poor appetite which are in no way related to nutrition. 
Calcium is obtained from a variety of sources and the eating of cal- 
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cium-free candy by children will not stunt their growth. The growth 
of children will not be stunted nor health and happiness be impaired 
by eating white flour products. Eating articles containing white 
sugar does not cause deficiency diseases or tooth decay. Many of the 
conditions represented in respondents’ lists of symptoms of vitamin 
and mineral deficiencies do not result from deficiencies in the respec- 
tive vitamins and minerals. So many foods contain minerals that in 
the absence of some unusual condition, the likelihood of a person 
developing a mineral deficiency due to lack of intake of minerals is 
negligible, and there is no general need for mineral dietary supple- 
ments. Vitamins too are of such universal occurrence in various 
foods that there is nothing approaching a universal need for vitamin 
dietary supplements. None of respondents’ vitamin preparations, 
taken as directed, will supply even the minimal daily requirements of 
all the known vitamins. 

Par. 36. Among the statements and claims contained in the adver- 
tisements referred to in paragraph 19, and specifically in, but not 
limited to, the booklet “Balance Your Meals” with respect to respond- 
ents’ mineral preparations is the following: 

A lack of minerals may result in poor circulation, undernourished condition, 
cold hands and feet, a lack of energy, the loss of your teeth, cavities in your 
teeth, irregular heart action, * * * excessive bleeding, muscular soreness, 
neryousness, loss of weight, indigestion, muscular weakness, scaly skin, * * * 
infections, glandular disturbances, coarseness of the hair, mental dullness, 
overweight conditions, a low vitality, pallid complexion, minor skin dis- 
(On CESe aim as 

Par. 37. Through the use of the advertisement, containing the state- 
ments set forth in paragraph 36, and others similar thereto not specifi- 
cally set out herein, respondents have represented, directly and by 
implication, that the conditions and ailments set forth in the preceding 
‘paragraph are the result of a lack of minerals in the diet. 

Par. 38. The advertisements referred to in paragraph 36 are mis- 
leading in material respects, and constitute “false advertisements” 
as that term is defined in the Federal Trade Commission Act. In 

_truth and in fact, the said conditions and ailments are not results of 
lack of minerals in the diet. 

Par. 39. Among the statements and claims contained in the adver- 
tisements referred to in paragraph 19 and specifically in, but not limi- 
ted to, the circular “Better Nutrition News,” Vol. 1, No. 11, and the 
“Shopping List” and the booklet entitled “Nature’s Solution to 101 
Body Disorders” with respect to respondent’s “Vitoloids” are the 
following: 


e 
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Statistics show that 70% of the public is anemic and 20% on the verge of it. 

One tablet a day serves to supply all the iron, copper and manganese needed 
to maintain a normal amount of hemoglobin in the blood once it has been 
brought back to normal by taking three a day. 

Do you know that one New Vitoloids supply you with the minerals needed 
to make rich, red energy producing blood. 

Three tablets a day is considered a therapeutic dose for correcting nutri- 
tional anemia. 

Cold hands and feet — — — organic food iron. 

Diabetes — — — organic iron. 


Par. 40. Through the use of the advertisements containing the state- 
ments and representations set forth in paragraph 39 and others similar 
thereto not specifically set out herein, respondents have represented, 
directly and by implication, that because statistics show (which is not 
conceded) that 90 percent of all people are either anemic or on the 
verge of anemia; that the odds are nine to one that the individual - 
readers of their advertisements are either verging on or have anemia 
due to lack of iron in their diets; that such deficiency will be cured 
by taking three “Vitoloids” daily; that it is necessary to take one 
“Vitoloid” daily to avert iron deficiency anemia; that by taking “Vito- 
loids” one will be assured of all the minerals necessary for building 
rich, energy producing blood; that cold hands and feet are due to 
lack of iron and that this condition and also diabetes, will be bene- 
fited by taking “Vitoloids.” 

Par. 41. The advertisements referred to in paragraph 89 are mis- 
leading in material respects, and constitute “false advertisements” as 
that term is defined in the Federal Trade Commission Act. In truth 
and in fact, the question of whether a person has or is likely to have an 
iron dietary deficiency, or anemia, is a question of fact in each individ- 
ual case, the solution of which depends upon several factors, notably 
age and sex and freedom from the existence of excessive or abnormal 
loss of blood. So far as any individual is concerned, the fact that other 
persons, even a large number, in which are included persons who differ 
from him in age, sex, amount of bleeding or in other respects are ex- 
posed to or are on the verge of or have an iron dietary deficiency, has 
no bearing at all upon whether the individual in question has, is on the 
verge of, or is exposed to iron deficiency. Seventy percent of the public 
are not anemic nor are 20 percent more on the verge of anemia. Three 
“Vitoloids” daily are not an effective treatment for iron deficiency 
anemia. If by reason of blood loss a person requires supplementary 
iron, one Vitoloid daily will be inadequate to avert deficiency; if such 
a GO Atition does not exist, no Vitoloids are needed. The use of “Vito- 
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loids” does not assure the user of all the minerals needed for rich, red, 
energy producing blood. Cold hands and feet are due to many causes 
which will not be helped by taking iron preparations. “Vitoloids” are 
of no value in the treatment of diabetes. 

Par. 42. Among the statements and claims contained in the ee 
tisements referred to in paragraph 19 and specifically in, but not re- 
stricted to, the booklet “The Secret of Complete Elimination” with 
respect to respondent’s laxatives, “Flushettes,” “X-Pel” and “Peri- 
Lator,” are the following: 


Waste products like Uric acid, Sulphuric acid, Carbonic acid, ete., must first 
be combined with some alkaline elements before they can be taken up by the 
blood stream and carried to the organs of elimination by the blood stream. 

It is therefore important that one’s diet should supply sufficient alkaline 
minerals. 

It is advisable to supplement one’s diet with extra food minerals * * *, 

By supplementing your diet with extra food minerals you can be surer that 
you will have in the blood stream the minerals needed to combine with the 
carbonic acid wastes and to carry them to the lungs to be eliminated as carbon 
dioxide. 

* ¥* * it seems advisable to try to evacuate the bowels three times a day. 

Sluggish Bowel Action may result in: 


Headaches Foul breath 

Lowered Resistance Lassitude 

Frequent Colds Bloated abdomen 
Chronic ailments Acid indigestion 
Biliousness Poor complexion 

Poor appetite Susceptibility to infection 
Coated Tongue Sluggishness 


Mental Dullness 


and many other conditions too numerous to mention. 

* * * increased efficiency, well being, freedom from headaches, insomnia, 
and many other discomforts and a notable increase in endurance after having 
estab— (sic) normal habits of three bowel movements daily. 

“The refuse of any meal should be evacuated from the large intestine within 
twenty-four hours after the meal is eaten. If any waste matter remains in the 
large intestine longer it begins to putrefy, create gases and bloating of the abdo- 
men. Experiments have shown that through reverse peristalsis, waste from the 
iarge intestine may be forced back into the small intestine where the rapid ab- 
sorption of putrefaction poisons gives rise to headaches, bad complexion and 
all the other symptoms stated previously. 

One should never retire at night if the bowels have not moved during the 
day without doing something to empty them. 


Par. 43. Through the use of the advertisements containing the 


statements and representations set forth in paragraph 42, and others 
similar thereto not specifically set out herein, respondents have repre- 
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sented, directly and by implication, that acid waste products, such as 
uric acid, carbonic acid and sulphuric acid must be neutralized before 
they can be taken up by the blood stream, and that this may be ac- 
complished by eating minerals; that there is a likelihood that the diet 
and blood may be deficient in the minerals required for combination 
with “acid wastes” including “carbonic acid wastes,” as a preliminary 
to their excretion; that headaches, lowered resistance, frequent colds. 
chronic ailments, biliousness, poor appetite, coated tongue, mental 
dullness, foul breath, lassitude, bloated abdomen, acid indigestion, 
poor complexion, susceptibility to infections and sluggishness are due 
to constipation and will be averted or relieved by the use of respond- 
ents’ said preparations; that the bowels should be evacuated three 
times a day and that this will increase efficiency, well-being 
and endurance and free the individual from insomnia and headaches; 
that any meal should be evacuated within 24 hours, otherwise the con- 
tents of the bowels will putrefy which is to be avoided, creating gases 
the large intestine to the small intestine from which “putrefactive 
and bloating, and will, through reverse peristalsis be forced back from 
poison” will be absorbed, resulting in all the ailments to which re- 
spondent has referred as due to “sluggish bowel action,” and that one 
should never go to bed if the bowels have not moved that day, without 
emptying them. 
Par. 44. The advertisements referred to in paragraph 42 are mis- 
leading in material] respects and are “false advertisements” as that 
term is defined in the Federal Trade Commission Act. In truth and in 
fact, the neutralization of “acids” is carried on in and by the blood 
stream itself and not by some process prior to their entry into it. 
There is no way in which ingested minerals can reach such “waste 
products” except through the blood stream. The sodium and potas- 
sium in the blood stream which combine with “acid wastes” are of 
such general occurrence in any ordinary diet that there is only a most 
remote possibility of a dietary deficiency in them. Constipation does 
not result in lowered resistance, frequent colds, chronic ailments, men- 
tal dullness, lassitude, acid indigestion, a poor complexion or suscepti- 
bility to infection; and none of these will be averted or relieved by the 
use of respondents’ preparations. Headaches, “biliousness,” poor ap- 
petite, coated tongue, foul breath and bloated abdomen, may occur 
either as manifestations of constipation or of a large number of other 
ailments and conditions. Only when due to constipation may the use 
of respondent’s laxative preparations afford a temporary relief. 
Efficiency, endurance, well-being, and freedom from headaches and in- 
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somnia bear no relation to the number of daily bowel evacuations. Re- 
spondents’ theory of the necessity of three bowel movements daily is 
without any basis in medicine, science or common sense, as are the 
statements that a meal should be evacuated within 24 hours after it 
is eaten, and that one should never go to bed if the bowels have not 
moved during the day, without emptying them. 

The “putrefaction” of food in the large intestine is a normal part 
of the body’s processes. The gas formed is a normal consequence of 
the process, and will vary considerably in amount in different in- 
dividuals, and in the same person at different times. The body is 
specifically designed to prevent reverse peristalsis from pushing mat- 
ter back from the large intestine to the small; any time this occurs 
the person’s condition is highly critical and is not due to the retention 
of fecal matter in the large intestine for 24 hours. 

The said advertisements are “false advertisements” for the further 
reason that they fail to reveal facts material in the light of the repre- 
sentations which are made therein, or material with respect to the 
consequences which may result from the use of the said preparations 
under the conditions prescribed in said advertisements or under such 
conditions as are customary or usual. In truth and in fact, the said 
preparations are irritant laxatives and are potentially dangerous 
when taken by one suffering from abdominal pains, nausea, vomiting, 
or other symptoms of appendicitis. 

Par. 45. Among the statements and claims contained in the adver- 
tisements referred to in paragraph 19 and specifically in, but not 
limited to, the booklet “Natures Solution to 101 Body Disorders” are 
the following: 

Cavities — — — Kelp, Kale and Celery should be included. 

Falling Hair — — — Iodine — Rich Kelp. 

Par. 46. Through the use of the advertisements containing the 
statements and representations set forth in paragraph 45, and others 
similar thereto not specifically set out therein, respondents have rep- 
resented, directly and by implication, that “Laminar” is of value in 
averting cavities in the teeth and falling hair. 

Par. 47. The advertisements referred to in paragraph 45 are mis- 
leading in material respects, and constitute “false advertisements,” 
as that term is defined in the Federal Trade Commission Act. In 
truth and in fact, “Laminar” is of no value in averting cavities in the 
teeth or falling hair. 

Par. 48. Among the statements and claims contained in the ad- 
vertisements referred to in paragraph 19 and specifically in, but not 
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limited to, the booklets entitled “Natures Solution to 101 Body Dis- 
orders,” “Eat Right to Feel Right” and “Balance Your Meals” with 
~ respect to “Nezets” and “Virvets” are the following: 

Abcess — — Suggested Program — — — To improve the quality of the Blood. 


In addition to the general instructions for improving the quality of the blood 
on page 9, the following is suggested. 


The instructions referred to contain the following statement: 


The Booklet “Eat Right to Feel Right” teaches one how to discriminate between 
good foods capable of making good blood and those that lead to nutritional 
deficiencies.. 

Only by studying the booklet “Balance Your Meals” — — — can one discover 
a diet balanced to suit one’s own physical requirements. 

The booklet, “Eat Right to Feel Right,” contains the following 
statement: : 

This leaves us no alternative but to supplement our diet of natural foods 
with EXTRA vitamin and mineral concentrates in the most natural form we 
can get them — — dehydrated cereal shoots. 

The booklet, “Baiance Your Meals,” contains the following 
statement : 

It is essential, therefore, that you include in your diet as much fruit and 
vegetable juices as possible in addition to supplementing your diet with natural 
vitamin and mineral concentrates to prevent nutritional deficiencies. Natural 
vitamin and mineral concentrates made of dehydrated cereal (rye, barley, 
wheat and oat) shoots, kelp, vegetables and powdered bone give safer protection 
than synthetic vitamins and inorganic minerals. 

Par. 49. Through the use of the advertisements containing the 
statements and claims set forth in paragraph 48, and others similar 
thereto not specifically set out herein, which relate to various bodily 
ailments and conditions, respondents have represented, directly and 
by implication, that their “Nezets” and “Virvets,” which are readily 
identified as the products referred to in the last two quotations in 
paragraph 48, are of value in the treatment of and in connection 
with their other recommended procedures constitute a competent and 
adequate treatment for abscesses, acidosis, adenoids, adhesions, ane- 
mia, swollen ankles, inefficient kidneys, weak heart, apoplexy, chronic 
appendicits, arthritis, asthma, bad breath, local inflammation of the 
mouth, chronic inflammation of the tissues of the nose, pyorrhea, 
tonsillitis, constipation, poor digestion, cavities in the teeth, lung 
ailments, bladder inflammation, Bladder stones, boils, Brights dis- 
ease, bronchitis, cancer, catarrh, cavities, coated tongue, colds, cold 
hands and feet, colitis, deafness, diabetes, dizziness, hysteria, migraine, 
inflammation of the middle ear, eye disturbances, uremia, lead poison- 
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ing, dropsy, epilepsy, fallen arches, falling hair, fibroid tumors, in- 
flammation of the gall bladder, gall stones, gonorrhea, hay fever, . 
headaches, all heart ailments, prevention of hemorrhages, hemor- 
rhoids, prevention of ruptures, high blood pressure, hyper-chloridia, 
hyper-thyroid, hypo-thyroid, indigestion, insomnia, jaundice, kidney 
stones, lack of energy, leukorrhea, liver disorders, low blood pressure, 
lumbago, disorders of menstruation and menopause, including hot 
flashes, nervousness, neuritis, neuralgia, paralysis, poor appetite, pros- 
tate disorders, pyorrhea, rheumatism, sciatica, sinus trouble, acne, 
eczema, psoriasis, tonsillitis, tuberculosis, tumors and varicose veins. 

Par. 50. The advertisements referred to in paragraph 48 are mis- 
leading in material respects, and constitute “false advertisements” 
as that term is defined in the Federal Trade Commission Act. In 
truth and in fact, the said preparations, either singly or in combina- 
tion, are of no value in the treatment of the causes of any of the ail- 
ments and conditions mentioned in the preceding paragraph or the 
manifestations thereof. 

Par. 51. Among the statements and claims contained in the said 
advertisements referred to in paragraph 19 and specifically in, but not 
limited to, the booklets entitled “Natures Solution to 101 Body Dis- 
orders,” and “3 Day Pep-Up Plan” with respect to “Alfamint Tea, . 
Concentrated Powdered Vegetables, Flushettes and X-Fel,” is the 
following: 

Catarrh — — — Suggested Program — — — To Speed up circulation: In 
addition to the general instructions on page 5 for speeding up circulation, the 
following is suggested: 

The instructions referred to include the statement: “Go on a Three 
Day Pep-Up Diet.” 

Par. 52. Through the use of the advertisements containing the state- 
' ments and representations set forth in paragraph 51 and others similar 
thereto not specifically set out herein which relate to various bodily 
ailments and conditions, respondents have represented, directly and 
by implication, that their products which are used in his “3 Day Pep- 
Up Diet” are of value in the treatment of, and in connection with 
their other recommended procedures, constitute an adequate and com- 
petent treatment for abscesses, acidosis, adenoids, adhesions, anemia, 
swollen ankles, inefficient kidneys, weak heart, apoplexy, acute appen- 
dicitis, chronic appendicitis, arthritis, asthma, bad breath, local in- 
flammation in the mouth, chronic inflammation of the tissues of the 
nose, pyorrhea, tonsillitis, constipation, poor digestion, cavities in the 
teeth, lung diseases, bladder inflammation, bladder stones, boils, 
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Brights disease, bronchitis, cancer not of digestive tract, catarrh,. 
cavities, coated tongue, colds, cold hands and feet, deafness, diabetes, 
dizziness, hysteria, migraine, inflammation of the middle ear, eye dis- 
turbances, uremia, lead poisoning, dropsy, epilepsy, fallen arches, 
falling hair, fibroid tumors, inflammation of the gall bladder, gall 
stones, gonorrhea, hay fever, headaches, all heart ailments, prevention 
of hemorrhages, hemorrhoids, prevention of ruptures, high blood 
pressure, hyper-chloridia, hyper-thyroid, hypo-thyroid, indigestion, 
insomnia, jaundice, kidney stones, lack of energy, leukorrhea, liver 
disorders, locomotor ataxis, low blood pressure, lumbago, disorders 
of menstruation and menopause, nervousness, neuritis, neuralgia, 
paralysis, poor appetite, prostate disorders, pyorrhea, rheumatism, 
sciatica, sinus trouble, acne, eczema, psoriasis, tonsillitis, tuberculosis,. 
tumors, and varicose veins. 

Par. 53. The so-called “3 Day Pep-Up Diet” requires the use of 
“mild Herbal Laxative Tablets,” a “Bulk-Producing Intestinal Ac- 
tivator made from Karaya,” “alkaline tea” and “vegetable soup,” to- 
gether with a highly restricted diet. Those articles are readily iden- 
tified as the respondents’ products designated “Flushettes,” “X-Pel,” 
“Alfamint Tea” and “Powdered Vegetables.” 

Par. 54. The advertisements referred to in paragraph 51 are mislead- 
ing in material respects, and constitute “false advertisements” as that: 
term is defined in the Federal Trade Commission Act. In truth and 
in fact, the said preparations, either singly or in combination, are of 
no value in the treatment of any of the ailments and conditions men- 
tioned in paragraph 52, or the manifestations thereof; the regimen 
proposed by respondents does not constitute an adequate treatment for 
the said ailments and conditions, and to it the said preparations con- 
tribute nothing more than a presumably palatable beverage (Alfa- 
mint Tea), some nourishment (Powdered Vegetables) and purging 
(J*lushettes or X-Pel). 

Par. 55. Among the statements and claims contained in the adver- 
tisements referred to in paragraph 19, and specifically in, but not lim- 
ited to the booklet “8 Day Pep-Up Plan,” with respect to Alfamint 


Tea, concentrated Powdered Vegetables, Flushettes and X-Pel, are the 
following: 


— — — Congestion of your body with acid wastes. These wastes irritate 
and inflame your tissues, resulting in aches and pains. Further they slow up 
your circulation, and sluggish circulation, Makes you feel logy and tired all the 
time, Slows you down at work — ruins your career, Results in soft flabby muscles, 
Ages you prematurely, Takes the luster out of your hair, Makes your eyes dulk 
and listless, Ruins your complexion. 
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The Pretorius 3 Day Pep-Up Plan helps — — to sweep the accumulated wastes 
out of your system. —— you pep-up your circulations. — — — 


Stop your pains and aches. Replace soft sagging flabby tissues with firm 
healthy ones. Stimulate the brain — ——. 
Build greater immunity to colds and flu. Gives you added pep and vigor 
— — —. Improve your complexion. Improve your vision—make the eyes 
clearer and brighter. Put more color in your cheeks. Help you keep feeling 
younger longer. F 
You should put this 8 day pep-up plan in action :— 


Whenever you feel a cold coming on, 

Whenever any part of your body is inflamed, 
Whenever you have a common headache, 
Whenever you have gone without sufficient sleep. 


This will help restore kidney function. 


Par. 56. Through the use of the advertisements containing the 
statements and representations set forth in paragraph 55 and others - 
similar thereto not specifically set out herein, respondents have rep- 
resented, directly and by implication, that aches and pains, lassitude, 
lack of energy, impaired ability to work, flabby muscles, premature 
age, dull hair and eyes and bad complexion are due to impaired 
circulation caused by accumulation of acid wastes in the system; 
that by following the respondents’ “3 Day Pep-Up Plan” aches and 
pains will be stopped, firm tissue will replace soft, flabby tissue, the 
brain will be stimulated, immunity to colds and flu acquired, vim, 
vigor and vitality increased, the complexion and vision improved, the 
cheeks made rosy, the eyes made clearer and brighter, colds averted, 
inflammation and headaches cured, the consequences of lack of sleep 
averted and kidney function restored, and that the use of their 
products for which the plan calls, contribute to these results. 

Par. 57. The advertisements referred to in paragraph 55 are mis- 
-Jeading in material respects and constitute “false advertisements” 
the term is defined in the Federal Trade Commission Act. In truth 
and in fact, the conditions which respondents assert to be due to im- 
paired circulation due to accumulated wastes are not due thereto. The 
following of respondents’ plan will not produce any of the results 
claimed by the respondents as set out in paragraphs 55 and 56, nor 
will the use of the respondents’ products in connection with the plan 
contribute to these results. 

Par. 58. Among the statements and representations contained in 
the advertisements referred to in paragraph 19, disseminated as afore- 
said, with respect to respondents’ various food, drugs, and cosmetics 
‘and devices, and specifically in, but not limited to, the “Food Chart,” 
and peorine entitled “3 Day Pep-Up Plan,” “Secret of Complete 
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Elimination,” “The Spark Plug to Energy,” “Streamline Your Body,” 
“How to Gain Weight,” “Feminine Attractiveness,” “Nature’s Solu- 
tion to 101 Body Disorders,” and “Better Digestion,” are the 
following: 


(1) If these alkaline mineral-rich fruits and vegetables are not eaten in 
sufficient amounts poor circulation, undernourished conditions, cold hands and 
feet and a lack of energy may result. 

(2) These alkaline fruits and vegetables build greater immunity to disease, 
help prevent cavities in one’s teeth, regulate the beating of one’s heart, help 
prevent excessive bleeding when injured and regulate the functioning of the 
glands. 

(3) The Elasticity of the muscles and efficiency of the nerves depend upon 
the minerals supplied by these fruits and vegetables. 

(4) Rickets, muscular soreness, indigestion, muscular weakness, scaly skin,. 
anemia, infections, coarseness of the hair, mental dullness, low vitality, pallid 
complexion . .. may be directly due to a lack of mineral rich foods in the diet. 

(5) Underweight or overweight conditions may be due to a lack of the miner- 
als needed to feed the particular glands that control weight. 

(6) Congestion, i. e. the accnmu'ation of wastes in your tissues slows up the 
flow of blood through the congested part. 

(7) Sluggish elimination through the lungs, skin, kidneys, liver and bowels 
allows irritating acid wastes to accumulate in your body. This leads to conges- 
tion, slows up your circulation and results in many disorders. 

(8) By Improving the function of your lungs you may Overcome bad breath, 
Do away with irritating coughs, Prevent pneumonia and tuberculosis, Dispense 
with that drowsy feeling. 


Enrich the blood with minerals, By supplementing your diet with extra food 
minerals .. 

The results of sluggish lungs—such poisoning is frequently responsible for 
pallid complexion, sour stomach, headaches, drowsiness and the proverbial “tired 
feeling.” 

(9) Nutritional anemia is therefore a result of a deficiency in one or another 
of the triad—iron, manganese and copper. 

(10) . .. the formation of hemoglobin depends upon the presence of chloro- 
phyl in your foods. 

(11) glandgular obesity .. . if you don’t want to take thyroid all your life 
then try to remove the cause which may be due to either: 

(a) A lack of the necessary minerals, especially iodine and copper in 


your diet. | 
(12) Therefore, if you wish to increase your weight .. . you must not only 
increase the intake of . . . protein food, but you must also take large amounts of 


mineral rich foods. 

(18) Excessive consumption of acid-forming protein foods . 
ous to the kidneys . . . also injures your skin. 

(14) It is a well established fact that sluggish bowel activation results in 
many skin disorders. 

(15) The following internal irregularities often cause a dry skin: Constipa- 
tion, stomach, lung or kidney disorders and glandular disturbances. 


. is most injuri- 
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(16) The oily skin has glands which function too actively and secrete too 
much oil on to the face. This excessive secretion may be due to the accumula- 
tion of acid wastes which stimulate the glands into over-activity. 

(17) . . . mineral oil has some cancer producing properties ... why take a 
chance with a cream that has mineral oil in it when there are face creams made- 
without it available. 

(18) Further, creams containing wax .. . may seal the pores of your skin. . . 
interfere with its respiration. ‘ 

(19) The addition of cholesterin . . . enables the cleansing oil to cleanse up to 
1200% better. 

(20) . .. surplus wastes created. This often congests the skin, resulting in. 
enlarged pores, blackheads and acne. The first step in eradicating such condi- 
tions is to speed up elimination through the bowels. 

(21) Sunlight on the face, as a rule, successfully relieves acne... . 

(22) A sluggish liver is often responsible for a sallow skin. 

(23) It is essential that you include in your diet sufficient alkaline mineral: 
rich fruits and vegetables so that your saliva may be kept highly alkaline, thus 
protecting your teeth against acid bacteria that eat through the enamel and 
cause cavities. 

(24) .. . hair roots will be well nourished resulting in the hair growing nor- 
mally ... if your diet contains the minerals ... and if you sunbathe daily. 

(25) If therefore, improving the quality of your blood and speeding up circu- 
lation as well as a massage of the thyroid gland and calcium pantothenate do not 
restore the color of your hair, let nature take its course. 

(26) To avoid menstrual disturbances therefore you should do everything 
possible to keep yourself physically fit by improving the quality of your blood ... 
(27) Menopause can be postponed by . . . adequate amounts of good blood. 

(28) During menopause ... the “Pretorius Three Day Pep Up Diet”... 
will be less tendency toward “hot flashes” and other such disagreeable symptoms. 

(29) Disease cannot invade a healthy organ, gland or tissue of the body. A 
healthy organ, gland or tissue is one that is well-nourished. 

(30) Vitamin D is the only vitamin which cannot be obtained in sufficient 
quantities from one’s food. Daily exposures to the sun or Ultra-Violet Ray Lamp 
are essential to enrich the blood with Vitamin D. 

(31) Blood without sufficient Vitamin D ... may result in the loss of one’s 
teeth, nervousness, over and under weight conditions—anemia—a lack of pep 
and many other disorders too numerous to mention here.” 

(32) Abscess ... an infection due to poor blood. 

(33) Local sterilization—Hxpose the abscessed part to Ultra-Violet rays for 
two minutes twice a day. 

(34) The only natural digestive aid known today is papaya—Tablets made 
from Papaya are more effective in aiding digestion than are the papaya drinks. 

(35) Cancer is caused by irrational living. 

(36) Epilespsy — — — constipation is sometimes a direct cause. 

(37) Locomotor ataxia—may be caused by over-exertion, sexual excesses, ex- 
posure to cold, alcoholic intemperance—. 


Par. 59. Through the use of the advertisements containing the state- 
ments and representations set forth in paragraph 58 and others similar 
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thereto not specifically set out herein, respondents have represented, 
directly and by implication, as follows: 

(1) That lack of sufficient minerals in the diet results in poor cir- 
culation, undernourishment, cold hands and feet and lack of energy. 

(2) That the alkaline minerals build greater resistance to disease, 
help to avert cavities in the teeth, regulate the beating of the heart, 
help prevent excessive bleeding when injured and regulate the func- 
tioning of the glands. 

(3) That the elasticity of the muscles and proper functioning of 
the nervous system are dependent upon alkaline minerals. 

(4) That as a result of lack of minerals, rickets, muscular soreness, 
indigestion, muscular weakness, scaly skin, anemia, infection, coarse- 
ness of the hair, mental dullness, low vitality, and pallid complexion 
may develop in anyone, regardless of age. 

(5) That overweight and underweight are due to lack of minerals. 

(6) That wastes accumulate in the tissues of particular parts of the 
body, and interfere with the flow of blood through those parts. 

(7) Thatacid wastes accumulate in the body as a result of sluggish 
elimination through the lungs, skin, kidneys, liver and bowels. 

(8) That respondents’ mineral preparations will improve the 
quality of the blood, improving elimination from the lungs and thus 
overcome and cure bad breath, coughs, lassitude, headaches and sour 
stomach, and avert pneumonia and tuberculosis. 

(9) That nutritional anemia may develop as a result of insufficient 
copper or manganese. 

(10) That the formation of hemoglobin in the blood is dependent 
upon the presence of chlorophy]l in the food. 

(11) That obesity due to thyroid deficiency will be corrected by 
taking iodine and copper. 

(12) That large amounts of mineral foods are necessary in order to 
gain weight. 

(13) That excessive protein intake is injurious to the skin and 
kidneys. 

(14) That many skin disorders are caused by sluggish bowel 
activity. 

(15) That constipation, stomach, lung and kidney disorders and 
glandular disorders are frequent causes of dry skin. 

(16) That oily skin is due to an accumulation of acid wastes in the 
skin. 

(17) That the use of face creams containing mineral oil may cause 
cancer. 
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(18) That cosmetic creams containing wax seal the pores of the 
skin and interfere with evaporation. 

(19) That cosmetic creams containing cholesterin cleanse far better 
than others. 

(20) That enlarged pores, blackheads and acne are results of ac- 
cumulated wastes, and will be benefitted by artificially induced: 
defecation. 

(21) That sunlight is a dependable treatment for acne. 

(22) That there is a condition of “sluggish liver.” 

(23) That minerals in the diet will render the saliva alkaline and 
protect against dental cavities. 

(24) That daily sun-bathing is essential to nice hair. 

(25) That respondents’ food and drug products are of value in 
restoring prematurely gray hair to its earlier color. 

(26) That menstrual disturbances will be averted by improving the 
quality of the blood by means of respondents’ food and drug products. 

(27) That the menopause can be postponed by the good blood which 
the use of respondents’ preparations will provide. 

(28) That the use of the products included in respondents’ “Pep-Up 
Diet,” i. e., Alfamint, Flushettes, X-Pel and Powdered Vegetables 
will diminish the uncomfortable symptoms of the menopause. 

(29) That disease cannot invade a healthy, well-nourished organ, 

_gland or tissue. 

(30) That sufficient amounts of vitamin D cannot be obtained from 
foods, and that for a sufficient amount to be obtained, daily sun or 
violet ray baths are essential. 

(31) That vitamin D deficiency causes the loss of teeth, nervous- 
ness, overweight, underweight, anemia, and the lack of vigor and. 
verve. 

(32) That infections are due to poor blood. 

(83) That ultraviolet rays will sterilize abscesses. 

(34) That papaya tablets aid the digestion of proteins. 

(35) That cancer is caused by irrational living. 

(36) That constipation is a cause of epilepsy. 

(37) That locomotor ataxia may be due to causes other than 
syphilis. ; 

Par. 60. The advertisements referred to in paragraph 58 are mis- 
leading in material respects and are “false advertisements” as that 
term is defined in the Federal Trade Commission Act. In truth and 


in fact: 
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(1) Poor circulation, undernourishment, cold hands and feet and 
lack of energy are not results of lack of minerals in the diet. 

(2) The alkaline minerals do not build greater resistance to disease, 
help avert cavities in the teeth, regulate the beating of the heart, 
prevent excessive bleeding or regulate the functioning of the glands. 

(3) Elasticity of the muscles and proper functioning of the nerv- 
ous system not dependent upon the alkaline minerals. 

(4) Rickets is an ailment which does not occur in adults. Muscu- 
lar soreness, indigestion, muscular weakness, scaly skin, anemia, 1n- 
fections, coarseness of the hair, mental dullness, low vitality and pallid 
complexion are not due to lack of alkaline minerals. 

(5) Neither overweight nor underweight is due to lack of min- 
erals. 

(6) The so-called “wastes” do not accumulate in the tissues nor 
interfere with the flow of blood. 

(7) Sluggish elimination does not result in accumulations of acid 
wastes. 

(8) Respondents’ mineral preparations are of no value in the treat- 
ment of bad breath, coughs, lassitude, headache, or sour stomach or 
in averting pneumonia or tuberculosis. 

(9) Deficiencies in copper or manganese are not causes of nutri- 
tional anemia. 

(10) Chlorophyl is not an essential nutrient substance and its - 
presence in food is not necessary to the formation of hemoglobin in 
the blood. 

(11) Iodine or copper or the two combined will not correct obesity 
due to thyroid deficiency. 

(12) Large amounts of mineral foods are not necessary if one 
is to gain weight. 

(13) Excessive consumption of protein foods is not injurious to 
the kidneys or skin. , 

(14) Sluggishness of bowel activity is not a cause of skin dis- 
orders. 

(15) Dry skin is not caused by constipation or disorders of the 
stomach, lungs, kidneys or glands. 

(16) Oily skin is not caused hy an accumulation of acid wastes in 
the skin. 

( 17 ) There is no justification for the assertion that face creams 
containing mineral oil are carcinogenic. 

(18) Cosmetic creams containing wax do not, as they are ordinarily 
used, seal the pores of or interfere with evaporation from the skin. 
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(19) The inclusion of cholesterin does not appreciably affect the 
cleansing properties of cosmetic creams. 

(20) Enlarged pores, blackheads and acne are not caused by surplus 
wastes, nor benefitted by artificially induced defecation. 

(21) The effects of sunlight on acne are very erratic. 

(22) There is no such condition as a sluggish liver. 

(23) The consumption of minerals will not protect against dental 
cavities by alkalinizing the saliva or otherwise. 

(24) Daily sun-bathing is not essential to nice hair. 

(25) Respondents’ food and drug products are of no value in re- 
storing prematurely gray hair to its earlier color. 

(26) Respondents’ food and drug products are of no value in avert- 
ing menstrual disturbances. 

(27) Respondents’ food and drug products are of no value in post- 
poning the menopause. 

(28) The use of Alfamint, Flushettes, X-Pel and Powdered Vege- 
tables does not diminish the discomforts of the menopause. 

(29) Healthy and well-nourished glands, tissues and organs can 
be invaded by disease. 

(30) Sufficient amounts of vitamin D can be obtained from foods, 
and daily sun or violet ray baths are not required for sufficient amounts 
to be had. 

(31) Vitamin D deficiency does not result in nervousness, over- 
weight, underweight, anemia, lack of verve and vigor. It is but one 
of many factors that may be involved in the loss of teeth. 

(32) Infections are not due to poor blood. 

(33) Exposure to ultraviolet rays will not sterilize abscesses. 

(34) Papaya preparations do not assist the digestion of protein in 
the human digestive tract. 

(35) Irrational living is not recognized by the medical profession 
as the cause of cancer. 

(36) Epilepsy is not caused by constipation. 

(37) Syphilis is the sole cause of locomotor ataxia. 

Par. 61. Among the statements and claims contained in the ad- 
vertisements referred to in paragraph 19 and specifically in, but not 
limited to, the booklet “Eat Right to Feel Right” with respect to 
respondents’ vitamin and mineral products are the following: 


Vitamin Deficiency Symptoms 


Vitamin A 
Extreme deficiency symptoms — — — Weakness, 
Loss in Weight. — — — 
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Mild deficiency symptoms — — — Poor appetite — — — 
- Poor resistance to infections. 


Vitamin B,; 


Extreme deficiency symptoms — — — Loss in weight, — — — 

Mild deficiency symptoms — — — Weakness, Poor appetite — — — 
Vitamin C 

Extreme deficiency symptoms — — — Swollen gums, 

Loose teeth. 

Mild deficiency symptoms — — — Tender joints — — — 

Headache — — — 
Vitamin D 

Extreme deficiency symptoms — — — Lesions in bones and 

teeth — — — 
Mild deficiency symptoms — — — Restlessness, 


Lack of vigor — — — 


Vitamin G (Bz) 
Hxtreme deficiency symptoms — — — Weakness, 
Loss of body weight — — 
Mild deficiency symptoms: Lack of vigor. 


Vitamin P-P-Nicotinic Acid 


Extreme deficiency symptoms — — — Inflammation 
of the skin, — — — Diarrhea — — 
Mild deficiency symptoms — — — Indigestion, 
Constipation, Nausea — — — 
Vitamin Be 
Extreme deficiency symptoms — — — Abscesses, 
Diarrhea. 
Mild deficiency symptoms — — — Muscle incoordination.. 
Vitamin E 
Extreme deficiency symptoms — — — Sterility. 
Mild deficiency symptoms — — — Muscular weakness. 


Mineral Deficiency Symptoms: 


Calcium — Muscular soreness, Nervousness. 
Chlorine — Loss in Body weight, Digestive disturbances, 
Cobalt — Sealy skin. 

Copper — Weakness. 

Iodine — Weakness, Overweight. 

Iron — Low vitality, Pallid complexion. 
Magnesium — Nervousness, Digestive disturbances. 
Manganese — Poor tissue respiration. 

Phosphorous — Loss in weight, Weakness. 
Potassium — Nerve disorders, Poor digestion. 
Sodium — Loss in weight, Weakness. 

Sulphur — Skin Inflammation. 

Zinc — Retarded growth. 


MARTIN W. PRETORIUS ET AL. 491 
449 _ Findings 


Par. 62. Through the use of the advertisements containing the 
statements and claims set forth in paragraph 61 and others similar 
thereto not specifically set out herein, respondents have represented, 
directly and by implication, that from the presence of the said 
symptoms or conditions enumerated in the preceding paragraphs and 
others not so enumerated, the existence of deficiencies in the specified 
vitamins and minerals may be determined by members of the general 
public and with a degree of certitude sufficient to render it reasonably 
probable that such conditions will be benefitted by the use of respond- 
ents’ vitamin and mineral preparations. 

Par. 63. The advertisements referred to in paragraph 61 are mis- 
leading in material respects, and constitute “false advertisements” 
as that term is defined in the Federal Trade Commission Act. In 
truth and in fact, the causes of the symptoms and conditions enumer- 
ated above, and many others set out in the said advertisements, but ° 
not enumerated herein, are so numerous that from their mere exist- 
ence vitamin or mineral deficiencies cannot be determined by members 
of the general public with any reasonable degree of certitude. 

Par. 64. The use by respondents of the said false advertisements 
with respect to their said preparations has had the capacity and 
tendency to mislead and deceive, and has misled and deceived, a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that the statements and representations contained in the 
said advertisements were true, and that the preparations “Flushettes,” 
“X-Pel” and “Peri-Lator” may be taken under all conditions without 
ill effects, and into the purchase of substantial quantities of said prep- 
arations by reason of said erroneous and mistaken belief. 

‘Par. 65. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on July 18, 1946, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Martin W. Pretorius, an individual, charging him with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said act. On September 18, 1946, respondent filed 
his answer to said complaint, denying in part and admitting in part 
the allegations thereof. On April 16, 1948, the Commission issued 
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and subsequently served its amended complaint in this proceeding 
upon the respondents, Martin W. Pretorius and Marie Joyce, copart- 
ners doing business in the name of Martin W. Pretorius and as Pre- 
torius Approved Products, charging them with the use of unfair and . 
deceptive acts and practices in commerce in violation of the provisions 
of the Federal Trade Commission Act, to which no answer was filed. 
Testimony and other evidence, including a stipulation as to the facts. 
entered into between counsel in support of the complaint and the 
respondents, were introduced before a trial examiner of the Commis- 
sion theretofore duly designated by it, and such testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final consideration 
by the Commission upon the amended complaint, testimony and other 
evidence (including the stipulation as to the facts), the trial exam- 
. iner’s recommended decision and exceptions thereto by counsel sup- 
porting the complaint, and briefs in support of and in opposition to- 
the allegations of the complaint (oral argument not having been re- 
quested) ; and the Commission, having duly considered the matter 
and having entered its order disposing of the exceptions to the trial 
examiner’s recommended decision, and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusions drawn 
therefrom: 


FINDINGS AS TO THE FACTS 


ParAcrarn 1. The respondents, Martin W. Pretorius and Marie 
Joyce, for several years last past have been engaged in the business of 
selling and distributing various foods, drugs, devices, and cosmetics, as 
the terms “food,” “drug,” “device,” and “cosmetic” are defined in the 
Federal Trade Commission Act. Their office and principal place of 
business is located at 1115 South Glendale Avenue, Glendale, Calif. 
Respondent Marie Joyce was employed by respondent Martin W. Pre- 
torius in 1934 and was manager of said business from 1939 to 1946, 
when she became a partner in said business. This partnership was 
dissolved on February 28, 1949, and since that time respondent J oyce 
has been acting as manager of said business. The respondents have 
at various times transacted business under the following trade names: 
“Martin W. Pretorius,” “Pretorius Approved Products,” “The Pre- 
torius Improve Your Health System,” “Pretorius System of Better 
Nutrition,” and “New Century Food, Inc.” 

Par. 2. The respondents, Martin W. Pretorius and Marie Joyce, 
have at all times mentioned herein acted in conjunction and ecoopera- 
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tion with each other in performing the acts and practices hereinafter: 
described, and during all times mentioned herein the said respond- 
ents have caused their foods, drugs, devices, and cosmetics, when sold,. 
to be transported from their place of business in the State of Cali- 
fornia to purchasers thereof located in various other States of the: 
United States and in the District of Columbia. Respondents main- 
tain, and at all times mentioned herein have maintained, a course of: 
trade in their said products in commerce among and between the. 
various States of the United States and in the District of Columbia. 

Par. 3. The respondents followed a plan of procedure whereby re-- 
spondent Martin W. Pretorius would go into a particular locality, — 
town, or city, and give lectures on nutrition. The first one or two: 
lectures were either free or given at a nominal charge. These pre- 
liminary lectures were for the purpose of inducing some of the audi-. - 
ence to take the course of nutrition covered by the later Jectures for 
which a charge was made. Included in this charge was the series of 
booklets purporting to describe the “Pretorius System of Better Nu- 
trition,” for reading in connection with the lectures given by respond- 
ent Martin W. Pretorius. These booklets covered a variety of sub- 
jects having to do with nutrition and health and were designed to. 
create an interest in and induce the purchase of the various foods,. 
drugs, devices, and cosmetics sold and distributed by the respondents. 

Par. 4. In the course and conduct of their business the respondents- 
have disseminated, and caused the dissemination of, false advertise- 
ments concerning their cosmetic products, by the United States mails- 
and by various means in commerce as “commerce” is defined in the: 
Federal Trade Commission Act, for the purpose of inducing, and. 
which were likely to induce the purchase of said products, and the 
respondents have also disseminated, and caused the dissemination of, 
false advertisements, by various means, for the purpose of inducing 
and which were likely to induce, directly or indirectly, the purchase- 
of their said cosmetic products in commerce as “commerce” is defined. 
in the Federal Trade Commission Act. 

Among and typical of the statements and representations made, 
directly or by implication, in said false advertisements disseminated 
and caused to be disseminated as aforesaid with respect to their cos- 
metic products are the representations that the presence of cholesterin 
in cosmetics is essential to allow the skin to function normally; that 
cosmetic creams containing cholesterin cleanse far better than others; 
that’ cholesterin will prevent face creams from interfering with the 
function of the skin and that its presence is essential in oils and creams: 
applied to the body, to prevent interference with normal evaporation ; 
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that the use of face creams containing mineral oil may cause cancer; 
and that cosmetic creams containing wax seal the pores of the skin and 
interfere with evaporation. 

Par. 5. The foregoing representations are misleading in material 
respects and constitute “false advertisements” as that term is defined 
in the Federal Trade Commission Act. In truth and in fact, 
cholesterin and like ingredients are not necessary to prevent face 
creams or body oils from interfering with skin functions, and under 
- the ordinary conditions of use, body oils will not interfere with normal 
-evaporation from the skin even if they do not contain cholesterin or 
an equivalent product. The inclusion of cholesterin does not appre- 
-ciably affect the cleansing properties of cleansing creams. There is 
no justification for the representation that face creams containing 
mineral oil are carcinogenic. Cosmetic creams do not, as they are 
ordinarily used, seal the pores of or interfere with evaporation from 
the skin. 

Par. 6. While the complaint herein alleges that the respondents 
have disseminated other false advertisements with reference to their 
various cosmetic products, it appears that the representations con- 
tained in the alleged false advertisements which deal with the presence 
or absence of certain ingredients in the various preparations were 
inadvertently made and were discontinued upon discovery that they 
were in error. Under these circumstances the Commission is of the 
opinion that the public interest does not require corrective action with 
respect to such representations. 

Par. 7. In the course and conduct of their business the respondents 
have disseminated and caused the dissemination of, false advertise- 
ments concerning their devices known as “Pretorius Liquefier” and 
“Pretorius Approved Ultra-Violet Ray Lamp,” the latter formerly 
known as “New Century Sun Lamp.” by the United States mails and 
by various means in commerce as “commerce” is defined in the Federal 
Trade Commission Act, for the purpose of inducing and which were 
likely to induce the purchase of said devices. The respondents have 
also disseminated, and caused the dissemination of, false advertise- 
ments by various means for the purpose of inducing and which were 
likely to induce, directly or indirectly, the purchase of said devices 
in commerce as “commerce” is defined in the Federal Trade Commis- 
sion Act. Such advertisements were contained in circulars, booklets, — 
and other advertising literature disseminated by the respondents. 

Among and typical of the statements and representations made, 
directly or by implication, in said false advertisements disseminated 
and caused to be disseminated as aforesaid with respect to the device 
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“Pretorius Liquefier” are the representations that the use of said 
device will eliminate and safeguard against nutritional deficiencies 
and will make the minerals and vitamins in raw vegetables more 
readily available than when eaten in solid form; and will extract or 
supply from raw vegetables minerals and vitamins not obtained when 
the vegetables are eaten in solid form. 

Among and typical of the statements and representations made, 
directly or by implication, in the said false advertisements dissemi- 
nated and caused to be disseminated as aforesaid with respect to the 
device formerly known as New Century Sun Lamp and now known 
as Pretorius Approved Ultra-Violet Ray Lamp are the representa- 
tions that the rays emitted from the said lamp are the same as those 
of the sun; that said lamp is suitable for use as a sun lamp and to give 
sun baths; that the use of an ultraviolet ray lamp such as that sold 
by respondents increases resistance to disease; that the rays of such 
lamp have a powerful germicidal effect on skin infections to which 
most minor skin infections respond quickly; that the use of the lamp 
will give increased energy and vigor, assure fine teeth and bone struc- 
ture, promote an alkaline condition of the body, and relieve pain by 
soothing nerve endings; that the ultraviolet rays produced by said 
lamp are essential to the formation of sufficient quantities of vitamin 
D and that vitamin D is essential to the systemic utilization of cal- 
- cium, phosphorus, iodine, and iron; that sufficient amounts of vitamin 
D cannot be obtained from foods and that for sufficient amounts to 
be obtained, daily sun or violet-ray baths are essential; that daily ex- 
posure to such violet-ray light will immunize against colds, flu, pneu- 
monia, and tuberculosis, preserve the teeth, prevent excessive bleeding, 
stabilize the nervous system, prevent nervousness and restlessness, 
induce sound sleep, make children grow normally, stimulate glandular 
function, avert the effects of advancing years upon the skin, avert skin 
ailments such as acne, eczema, psoriasis, and keep the hair and nails 
healthy; that an adequate diet must be supplemented with exposure 
to ultraviolet light; that such light will increase the ability of the 
body to utilize minerals for the neutralization of body acids; that 
ultraviolet light has the effect of increasing the iodine content of the 
thyroid gland; that ultraviolet light assists in the formation of anti- 
toxins in the body; that exposure to ultraviolet rays is beneficial to 
the healing of wounds and burns, to arthritis, to sinusitis, to asthma, 
to certain types of obesity, and to muscular tone, and will cure sterility, 
stimulate peristalsis, stimulate the brain and, when used in connection 
with proper nutrition, assure a velvety skin, usually free from pimples, 
acne, and other surface blemishes; that the rays of said ultraviolet 
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lamp act as a skin food and promote the growth of new, clean tissue, 
and constitute a specific for hay fever and all other respiratory dis- 
orders. biti 

The respondents have also represented that their ultraviolet ray 
lamp is of value in the treatment of abscesses, acidosis, anemia, ar- 
thritis, asthma, boils, bronchitis, cancer of the skin, catarrh, cavities 
of the teeth, colds, falling hair, all heart ailments, hypothyroid, lum- 
bago, nervousness, neuritis, neuralgia, poor appetite, pyorrhea, rheu- 
matism, sciatica, sinus trouble, acne, eczema, psoriasis, tonsillitis, 
tuberculosis, tumors, and varicose veins, and in averting colds and 
hemorrhages. 

Par. 8. The foregoing representations with respect to respondents’ 
devices known as Pretorius Liquefier and Pretorius Approved Ultra- 
Violet Ray Lamp are misleading in material respects and constitute 
“false advertisements” as that term is defined in the Federal Trade 
Commission Act. 

The function of respondents’ device known as Pretorius Liquefier 
is to liquefy food products. Such liquefaction may, to a degree, ex- 
pedite the digestion and assimilation of such food products, but has no 
value in making the minerals and vitamins more readily available or 
in extracting or supplying minerals or vitamins not otherwise avail- 
able. No more vitamins and minerals will be assimilated from lique- 
fied raw vegetables than from raw vegetables in other forms. 

Respondents’ ultraviolet ray lamp emits some rays which sunlight 
does not contain and does not emit certain rays which are contained 
in sunlight, and it is not a sun lamp and baths given by this lamp are 
not sun baths. The resistance to disease which the use of the lamp 
will give is limited to rickets in children. The germicidal effects of 
the lamp’s rays are limited to germs on the surface of the skin, and in 
skin infections the germs are so hidden by the tissues that the rays do 
not reach them. ‘The response of even slight skin infections to ultra- 
violet rays is very erratic and many do not respond at all. The use of 
respondents’ ultraviolet lamp will not give the user increased energy 
and vigor or assure fine teeth and bone structure. The rays emitted 
from said lamp have no effect upon the acidity or alkalinity of the 
body and neither soothe nerve ends nor relieve pain. Vitamin D is 
obtained from many sources other than exposure to sunlight or ultra- 
violet ray lamps, and such exposure is not essential to the obtaining of 
adequate amounts thereof. Vitamin D has no part in the utilization 
of either iron or iodine. Sufficient amounts of vitamin D can be ob- 
tained from foods, and daily sun or violet-ray baths are not required 
for sufficient amounts to be had. Daily exposure to ultraviolet light 
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will not immunize one against colds, influenza, pneumonia, or tubercu- 
losis, and will not preserve the teeth, prevent excessive bleeding, 
stabilize the nervous system, prevent nervousness or restlessness, or 
induce sound sleep. Normal growth in children is not dependent 
solely upon vitamin D or ultraviolet rays, and many causes of abnor- 
mal growth are wholly unaffected by the use of ultraviolet light. 
Daily exposure to ultraviolet light will not stimulate glandular func- 
tions, avert the effects of advancing years upon the skin, avert skin 
ailments such as acne, psoriasis, and eczema, or keep the hair or nails 
healthy. Unless a diet is deficient in vitamin D, no dietary benefit 
will be gained from exposure to ultraviolet light. Neither exposure 
to Gtiane nor to ultraviolet light increases the ability of the body 
to utilize minerals for the “neutralization of body acids” or increases 
the iodine content of the thyroid gland. Neither sunlight nor ultra- 
violet light assists the body in the formation of antitoxins. Neither 
wounds nor burns are benefited by exposure to ultraviolet rays, nor 
is asthma, sinusitis, arthritis, obesity of any type, or muscular tone. 
Respondents’ ultraviolet ray lamp will not cure sterility, stimulate 
peristalsis, stimulate the brain, nor assure, in connection with proper 
nutrition, a velvety skin or one usually free from pimples, acne, or 
other skin blemishes. The ultraviolet hight from respondents’ lamp 
is not a skin food and will not promote the growth of new tissue. 
Ultraviolet rays are not a specific for hay fever or other respiratory 
ailments. 

Respondents’ ultraviolet ray lamp has no value in the treatment of 
abscesses, acidosis, anemia, arthritis, asthma, boils, bronchitis, cancer 
of the skin, catarrh, cavities of the teeth, colds, falling hair, heart ail- 
ments, hypothyroid, lumbago, nervousness, neuritis, neuralgia, poor 
appetite, pyorrhea, rheumatism, sciatica, sinus trouble, acne, eczema, 
psoriasis, tonsillitis, tuberculosis, tumor, and varicose veins, nor in 
averting colds or hemorrhages. 

Par. 9. While the complaint in this proceeding charges the respond- 
ents with the dissemination of false advertisements in that such adver- 
tisements fail to reveal facts material in the hght of the representa- 
tions made concerning their ultraviolet ray lamp or material with re- 
spect to the consequences which may result from the use of said lamp 
under the conditions prescribed in the said advertisements or under the 
conditions which are customary or usual, the Commission finds that 
such charge has not been sustained. 

Par. 10. The designations used by the respondents for various food 
and drug products sold and distributed by them, and the formulas and 
directions for use thereof, are as follows: 
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Designation; “Pretorius Alfamint Tea.” 

Formula: 75 percent dehydrated alfalfa leaves, and 25 percent dehydrated 
peppermint or spearmint leaves, finely ground, and sprayed with either 
oil of peppermint or oil of spearmint. 

Directions: Use as a beverage. 


Designation: “Alfa-Tabs” (formerly known as “Pretorius Alfamint Tab- 
lets” and “Alfalfa Tablets”). 

Formula: 75 percent dehydrated alfalfa leaves and 25 percent dehydrated 
peppermint or spearmint leaves, finely ground and sprayed with either 
oil of peppermint or oil of spearmint and held together with glucose, 
8 grain tablets. 

Directions: Six tablets three times a day. 


Designation: “Pretorius Concentrated Alfalfa Tablets.” 
Formula: Dehydrated and pulverized alfalfa. 9 grain tablets. 
Directions: Six tablets three times a day with meals. 


Designation: “Laminar Tablets.” 

Formula: Pacific Kelp, celery stalk, leaves and seeds, and kale. Dried, 
pulverized and bound with glucose. 8 grain tablets. 

Directions: Six tablets three times a day. 


The sale of “Laminar Tablets” was discontinued by the respondents 
in 1943. 


Designation: ‘Pretorius X-Pel” (formerly known as “Peri-Lator’”). 

Formula: Inactive ingredient, Karaya Gum, 97 percent; active ingredi- 
ent, Cascara Sagrada, 8 percent. 

Directions; Teaspoonful on arising and on retiring, followed by two glasses 
of liquid. 


Designation: ‘Pretorius Virvets.” 
Formula; Dehydrated and tableted young wheat, oat, barley and rye 
shoots. One-half gram tablets. Twenty tablets contain: 


5,000 USP Units Vitamin A 
.09 Mg. Vitamin B-1 
25 Mg. Vitamin B-2 
(5 Mg. Nicotinie Acid 
10 Mg. Vitamin B-1 (Pyridoxine) 
35.00 Mg. Vitamin C 
1.00 Mg. Vitamin E 
1.50 Mg. Vitamin K 


Directions: 5 to 20 tablets twice daily. 


Designation: “Pretorius Vitoloids.” 


Formula: Organic food iron from iron tartrate, sodium copper chlorophyl, 
molasses and yeast. 5 grain tablets. 


Directions: One tablet daily for 10 mg. of iron, the minimum daily re- 
quirement. Three tablets daily for blood iron deficiency. 

The formula for “Vitoloids” was changed in 1945 by i increasing the 

iron to 25 mg. of iron and the dosage of three tablets a day was in- 
creased to eight tablets a day to furnish 200 mg. of iron. 
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Designation.: “Celery Tablets,” also known as “Solvettes.” 

Formula: Celery leaves, stalks and seeds, powdered ‘and held with glucose. 
8 grain tablets. 

Directions: Six tablets three times a day. 


The sale of “Celery Tablets” was discontinued by the respondents in 


1942. 


Designation: ‘Pretorius Flushettes.” 

Formula: TV Senna leaves, Buckthorn Bark, Licorice Root, as active 
ingredients. 8 grain tablets. 

Directions: Adults, 1 to 4 on retiring, children 1 to 2. 


Designation: “Pretorius Nezets.” 
Formula: Bone flour, kelp, iron tartrate, and sodium copper chlorophyl. 


Twelve tablets contain: 


Cael eeeee  eee e e en eee 2,485 Meg. 
ESET STL O 150 Ss ee ewe ee Ee ee 1,165 Meg. 
ROE Wa ag ep St Sa ln a a ap ee oe 36.9 Mg. ° 
TONES keeeee rey See ae ee ea eee — 6.76 Mg. 
Coppe teat tet aye he wt 0: Se ee ee) 8 4.57 Mg. 
MAN SANCSE a =a ie eee OP ee ae he ee 66.1 Mg. 
MarieSitini stm ene ee eee 85.9 Mg. 
Sully ta cee ee Seay eee ies 8 eye Or oe 15.8 Mg. 
Chlorine? Sos 25. eee ed Se ea, 108.8 Mg. 
Nodiunieerase ee ee ee ea ee 100.4 Mg. 
IPOtaSS unite yee Fe ae ee ere een fo eee 182.8 Mg. 
Mluorimese se) 2 Fo a a an es 43 Mg. 


Directions: 6 to 12 daily. 


The above formula was changed about 1944 or 1945 and was composed 
as follows: Bone flour, yeast, kelp, alfalfa, iron glutamate, copper 
peptonate and molasses as a binder. Four tablets daily will supply: 


10 Mg. Iodine 
10.00 Mg. Tron 
750.00 Mg. Calcium 
340.00 Mg. Phosphorous 
2.40 Mg. Copper 
4.00 Mg. Chlorophyllin 


Designation: ‘Minrich.” 
Formula: Dehydrated and Powdered— 


Onion = Fete. 2 ae EE ee 2 ee 21.47% 
SS eee ae et ee Se es ee eee S alee arg 
Celery eee = ete ee ee ee See ee eet 9.35 
Spina Chae ee Oe a ee SE a Se es, 4.20 
CAnr0b==e4=e we Soe et ee esse ene FS} 3.13 
CCHS ORIG mop pit pepe poe eae, meen eget, Ne map al sceattin ape as 18 
Sodiume Glutamate sss sees eS L ee ee Se 8s 18 
ROME Seen ee ee ee en ne ae 19.60 
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Formula : Dehydrated and Powdered—Continued b : 
Pimento’ evs hiss pee he ea ee eee ee 9.35% 
PUM DKUN Ste eo re eee ee ee eres 4,02 
Lettuce... oe Se ee es oe 93 

To each 100 pounds of power and an added 500 grams of : ne 

Phosphoric, acid=- 222 =e eee ee eee 36.00% . 
Potash: bicarbonate = 2 see ee ne eee 4.16 
Sodium= bicarbona tel. == = =e eee 56 
Tron“ Oxid en 22 ke see ee, are One Oe eee PAPAS 
Sulphur. 2 s- "22-2 ea eee 12 
Calcium “phosphates===2s—= = sss 41.26 
Lime carbonate..2.o2 = ee 7.86 
(ALU Min Un Fee as — Se a pe oe er 3.45 
Manganese*dioxides 22S) 22, SSS eee .05 
Epsom =saltaee 3 Soe Pe ee ee ee eee 1.10 


Traces of iodine, copper, zinc, chromium, vanadium, silicon. 

Directions: As a broth or sprinkle. 
The sale and distribution of “Minrich” was discontinued in 1942, and 
the present product is known as “Pretorius Concentrated Powdered 
~ Vegetables.” 


Designation: “Pretorius Concentrated Powdered Vegetables.” 
Formula: Dehydrated and powdered— 


Tomato Potato 
Pimento Celery 
Okra Parsley 
Watercress Beet leaves 
Turnip leaves Endive 
Kale Salt 


Sodium Glutamate 
Directions: As a soup, spread or as a seasoning. 


Par. 11. In the course and conduct of their business respondents 
have disseminated, and have caused the dissemination of, false adver- 
tisements concerning their said food and drug products designated 
“Pretorius Alfamint Tea,” “Alfa-Tabs,” formerly known as “Pre- 
torius Alfamint Tablets” and “Alfalfa Tablets,” “Pretorius Concen- 
trated Alfalfa Tablets,” “Laminar Tablets,” “Celery Tablets,”. “Sol- 
vettes,” “Pretorius Nezets,” “Minrich,” “Pretorius Concentrated 
Powdered Vegetables,” “Pretorius Virvets,” and “Pretorius Vito- 
loids,” and their laxative preparations “Flushettes,” “X-Pel,” and 
“Peri- oe A United States mails and by various other means in 
commerce as “commerce” is defined in the Federal Trade Commission 
Act. Respondents have also disseminated, and have caused the dis- 
semination of, false advertisements concerning the said food and drug. 
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preparations, by various means, for the purpose of inducing and which 
were likely to induce, directly or indirectly, the purchase of said food 
and drug products in commerce as “commerce” is defined in the Fed- 
eral Trade Commission Act. Among and typical of the false, mis- 
leading, and deceptive statements and representations made, directly 
or by implication, in said false advertisements, disseminated and 
caused to be disseminated as hereinabove set forth, by United States 
mails and by means of booklets, circulars, and other advertising litera- 
ture are the following: 

1. That the alkalinity of the human body can be maintained by the 
selection of alkaline foods, or the use of respondent’s mineral prepara- 
tions, or the two combined. 

2. That the body is continually creating waste products as the 
result of muscular activity and degeneration of the body cells, which 
waste products are acid and tend to accumulate in the body tissues and 
congest them, impairing the circulation; and that this can be over- 
come, the acid neutralized, circulation restored, and nutrition im- 
proved by the use of respondent’s mineral preparations. 

3. That people in general are exposed to dietary deficiencies in 
vitamins and minerals due to improverishment of the soil in vitamins 
and minerals, resulting in crops impoverished in the same way, im- 
proper harvesting of crops, delay in distribution to consumer, improper 
methods of processing and cooking; and that the situation is such as to 
demand the use of vitamin and mineral supplements to avert such 
deficiencies, which can be accomplished by the use of respondents’ 
vitamin and mineral preparations; that the taking of mineral and 
vitamin dietary supplements is essential to and will assure proper 
nutrition; and that the more taken the better the digestion will be. 

4, That a well-nourished body is immune to illness and premature 
age. 

5. That undernourishment of the tissues is the cause of flu, coughs, 
colds, asthma, sinus infections, arthritis, colitis, high blood pressure, 
heart ‘weakness, fading eyesight, bone malformations, neuritis, con- 
stipation, acidosis, rheumatism, stunted growth, and stomach dis- 
orders. 

6. That to a degree, tooth decay, glandular deficiencies, indigestion, 
rheumatism, acidosis, anemia, cold hands and feet, poor appetite, and 
high blood pressure are due to lack of vitamins and minerals. 

7. That the conditions set forth in connection with the various 
vitamins and minerals in respondents’ lists of vitamin and mineral 
symptoms are a result of deficiencies in those vitamins and minerals 


502 FEDERAL TRADE COMMISSION DECISIONS 
Findings 47 F. T. C. 


and will only be averted by the use of vitamin and mineral supple- 
ments, and the respondents’ preparations constitute adequate supple- 
ments. 

8. That the following conditions are a result of lack of minerals in 
the diet: poor circulation, undernourished condition, cold hands and 
feet, lack of energy, loss of teeth, cavities in teeth, irregular heart 
action, excessive bleeding, muscular soreness, nervousness, loss of 
weight, indigestion, muscular weakness, scaly skin, infections, glandu- 
lar disturbances, coarseness of hair, mental dullness, overweight con- 
ditions, a low vitality, pallid complexion, and minor skin disorders. 

9. That statistics show that 90 percent of all people are anemic or 
are on the verge of anemia, making the odds 9 to 1 that a person is 
anemic or verging on anemia due to lack of iron in the diet; and that 
such condition can be cured by taking “Vitoloids,” which will assure 
all minerals necessary to build rich, energy-producing blood. 

10. That cold hands and feet are due to lack of iron and this con- 
dition and also diabetes will be benefited by taking “Vitoloids.” 

11. That headaches, lowered resistance, frequent colds, chronic ail- 
ments, biliousness, poor appetite, coated tongue, mental dullness, foul 
breath, lassitude, bloated abdomen, acid indigestion, poor complexion, 
susceptibility to infections, and sluggishness are due to constipation 
and will be averted or relieved by use of respondents’ laxative 
preparations “Flushettes,” “X-Pel,” and “Peri-Lator.” 

12. That “Laminar” is of value in averting cavities in the teeth and 
falling hair. 

13. That “Nezets” and “Virvets” are of value in the treatment of 
and, in connection with respondents’ other recommended procedures, 
constitute competent and adequate treatment for abscesses, acidosis, 
adenoids, adhesions, anemia, swollen ankles, inefficient*kidneys, weak 
heart, apoplexy, chronic appendicitis, arthritis, asthma, bad breath, 
local inflammation of the mouth, chronic inflammation of the tissues 
of the nose, pyorrhea, tonsillitis, constipation, poor digestion, cavities 
in the teeth, lung ailments, bladder inflammation, bladder stones, boils, 
Bright’s disease, bronchitis, cancer, catarrh, coated tongue, colds, cold 
hands and feet, colitis, deafness, diabetes, dizziness, hysteria, migraine, 
inflammation of the middle ear, eye disturbances, uremia, lead poison- 
ing, dropsy, epilepsy, fallen arches, falling hair, fibroid tumors, in- 
flammation of the gall bladder, gallstones, gonorrhea, hay fever, 
headaches, all heart ailments, prevention of hemorrhages, hemor- 
rhoids, prevention of ruptures, high blood pressure, hyperchlorhydria, 
hyperthyroid, hypothyroid, indigestion, insomnia, jaundice, kidney 
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stones, lack of energy, leucorrhea, liver disorders, low blood pressure,- 
lumbago, disorders of menstruation and menopause, including hot 
flashes, nervousness, neuritis, neuralgia, paralysis, poor appetite, 
prostate disorders, rheumatism, sciatica, sinus trouble, acne, eczema, 
psoriasis, tuberculosis, tumors, and varicose veins. | 

14. That “Alfamint Tea,” “Concentrated Powdered Vegetables,” 
“Flushettes,” and “X-Pel” are of value in the treatment of and, in 
connection with respondents’ other recommended procedures, con- 
stitute an adequate and competent treatment for abscesses, acidosis, 
adenoids, adhesions, anemia, swollen ankles, inefficient kidneys, weak 
heart, apoplexy, arthritis, asthma, bad breath, local inflammation in 
the mouth, chronic inflammation of the tissues of the nose, pyorrhea, 
tonsillitis, constipation, poor digestion, cavities in the teeth, lung 
diseases, bladder inflammation, bladder stones, boils, Bright’s disease, 
bronchitis, cancer not of the digestive tract, catarrh, coated tongue, 
colds, cold hands and feet, deafness, diabetes, dizziness, hysteria, mi- 
graine, inflammation of the middle ear, eye disturbances, uremia, lead 
poisoning, dropsy, epilepsy, fallen arches, falling hair, fibroid tumors, 
inflammation of the gall bladder, gallstones, gonorrhea, hay fever, 
headaches, all heart ailments, prevention of hemorrhages, hemor- 
rhoids, prevention of ruptures, high blood pressure, hyperchlorhydria, 
hyperthyroid, hypothyroid, indigestion, insomnia, jaundice, kidney 
stones, lack of energy, leucorrhea, liver disorders, locomotor ataxia, 
low blood pressure, lumbago, disorders of menstruation and meno- 
pause, nervousness, neuritis, neuralgia, paralysis, poor appetite, 
prostate disorders, rheumatism, sciatica, sinus trouble, acne, eczema, 
psoriasis, tuberculosis, tumors, and varicose veins. 

15. That aches and pains, lassitude, lack of energy, impaired ability 
. to work, flabby muscles, premature age, dull hair and eyes, and bad 
complexion are due to impaired circulation caused by the accumula- 
tion of the acid wastes in the system, that by following respondents’ 
“3 Day Pep-Up Plan” aches and pains will be stopped, firm tissue 
will replace soft, flabby tissue, the brain will be stimulated, immunity 
to colds and flu acquired, vim, vigor, and vitality increased, the 
complexion and vision improved, the cheeks made rosy, eyes made 
clearer and brighter, colds averted, inflammation and headaches cured, 
the consequences of lack of sleep averted, and kidney function re- 
stored; and that the use of respondents’ products, for which the plan 
calls, contributes to these results. 

16. That the alkaline minerals build greater resistance to disease, 
help avert cavities in the teeth, regulate the beating of the heart, 
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“help prevent excessive bleeding when injured, regulate the function- 
ing of the glands, and help prevent poor circulation, undernourish- 
ment, cold hands and feet, and lack of energy. 

17. That the elasticity of the muscles and proper functioning of 
the nervous system are dependent upon alkaline minerals. 

18. That as a result of lack of minerals, rickets, muscular soreness, 
indigestion, muscular weakness, scaly skin, anemia, infection, coarse- 
ness of the hair, mental dullness, low vitality, and pallid complexion 
may develop in anyone regardless of age. 

19. That overweight and underweight are due to lack of minerals. 

20. That wastes accumulate in the tissues of particular parts of the 
body and interfere with the flow of blood through those parts. 

21. That acid wastes accumulate in the body as a result of sluggish 
elimination through the lungs, skin, kidneys, liver, and bowels. 

22. That respondents’ mineral preparations will improve the quality 
of the blood, improve elimination from the lungs, and thus overcome 
and cure bad breath, coughs, lassitude, headaches, and sour stomach 
and avert pneumonia and tuberculosis. | 

23. That nutritional anemia may develop as a result of insufficient 
copper or manganese. 

24. That the formation of hemoglobin in the blood is dependent 
upon the presence of chlorophyll in the food. 

25. That obesity due to thyroid deficiency will be corrected by tak- 
ing iodine and copper. 

26. That large amounts of mineral foods are necessary in order to 
gain weight. 

27. That many skin disorders are caused by sluggish bowel activity. 

28. That constipation, stomach, lung, and kidney disorders and 
glandular disorders are frequent causes of dry skin. 

29. That oily skin is due to an accumulation of acid wastes in the 
skin. 

30. That enlarged pores, blackheads, and acne are results of accu- 
mulated wastes and will be benefited by artificially induced defecation. 

31. That there is a condition of sluggish liver. 

32. That minerals in the diet will render the saliva alkaline an 
protect against dental cavities. 3 

33. That menstrual disturbances will be averted by improving the 
quality of the blood by means of respondents’ food and drug products. 

34, That the menopause can be postponed by the good blood which 
respondents’ preparations will provide. 

35. That the use of the products included in respondents’ pep-up. 
diet, that is, “Alfamint Tea,” “Flushettes,” “X-Pel,” and “Powdered 
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Vegetables” will diminish the uncomfortable symptoms of the meno- 
pause. 

36. That Vitamin D deficiency causes the loss of teeth, nervousness, 
overweight, underweight, anemia, and a lack of vigor and verve. 

37. That infections are due to poor blood. 

Par. 12. The representations set forth in paragraph 11 are false, 
deceptive, and misleading, and constitute “false advertisements” as 
that term is defined in the Federal Trade Commission Act. In truth 
and in fact: 

1. The human physiology is such that the system preserves its 
alkalinity with great tenacity and is very little affected by food; it is 
almost impossible for the normal alkaline reaction of the blood or 
body to be changed toward acidity except when the diet is very largely 
composed of fats or when there is some abnormal and powerful moti- 
vating cause. The use of respondents’ products for the purpose of 
preserving the alkalinity of the blood or body is wholly unnecessary 
and will confer no benefit on the user. 

2. The so-called “acid wastes” are not acid as opposed to alkaline. 
The normal metabolic and eliminative processes break down and get 
rid of these wastes as they are formed, unless the expenditure of energy 
generates them faster than the metabolic process of oxidation and 
reduction will break them down. In this event they accumulate, and 
such accumulation is a normal part of the human physiology. Such 
an accumulation does not cause any slowing of circulation. The 
body’s normal metabolic processes break down these accumulations by 
oxidation and reduction during periods of rest or reduced energy 
output with great rapidity. The process of protein degradation in the 
cells results in the formation of both acids and alkalies. The acids 
are in part neutralized by simultaneously produced alkalies and the 
remainder by sodium and potassium in the blood stream. Respond- 
ents’ products are of no value in the clearing up of the so-called acid 
wastes; restoring circulation to congested areas; getting rid of “dead 
cells”; or removing the debris of protein degredation in the cells. 

3. There is no general or widespread need for mineral or dietary 
supplements, and their use will not assure proper nutrition. <A de- 
ficient diet, over any extended period, would result in vitamin and 
mineral deficiencies of a degree that would require vitamins and 
minerals in therapeutic amounts and which would not be benefited by 
the amounts of certain minerals and vitamins provided by respondents’ 
preparations. A superabundance of vitamins and minerals will not 
result in an improved digestion. 
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4. A well-nourished body is not immune to disease nor to a pre- 
mature old age. et ag 

5. Undernourishment of the tissues of the body as a whole is not 
the cause of flu, colds, coughs, asthma, sinus infection, arthritis, 
colitis; high blood pressure, heart weakness, fading eyesight, neuritis, 
constipation, acidosis, rheumatism, or stomach disorders, and is only 
one of many causes of bone malformations and stunted growth. 

6. Glandular deficiencies, indigestion, rheumatism, acidosis, and 
cold hands and feet are not caused by vitamin or mineral dietary de- 
ficiencies, and there are many causes of tooth decay, anemia, and poor 
appetite which are in no way related to nutrition. 

7. Many of the conditions represented in respondents’ lists of 
symptoms of vitamin and mineral deficiencies do not result from de- 
ficiencies in the respective vitamins and minerals. So many foods 
contain minerals that in the absence of some unusual condition the 
likelihood of a person developing a mineral deficiency due to a lack 
of intake of minerals is negligible, and there is no general need for 
mineral dietary supplements. Vitamins too are of such universal 
occurrence in various foods that there is nothing approaching a uni- 
versal need for vitamin dietary supplements. None of respondents’ 
vitamin preparations taken as directed will supply even the minimal 
daily requirements of all the known vitamins. 

8. The following conditions and ailments are not results of lack 
of minerals in the diet: poor circulation, undernourished condition, 
cold hands and feet, lack of energy, loss of teeth, cavities in teeth, 
irregular heart action, excessive bleeding, muscular soreness, nervous- 
ness, loss of weight, indigestion, muscular weakness, scaly skin, in- 
fections, glandular disturbances, coarseness of hair, mental dullness, 
overweight conditions, a low vitality, pallid complexion, and minor 
skin disorders. 

9. The question as to whether a person has or is likely to have an 
iron dietary deficiency or anemia, is a question of fact in each indi- 
vidual case, the solution of which depends upon several factors, notably 
age and sex, and freedom from existence of excessive or abnormal 
loss of blood. So far as any individual is concerned, the fact that 
other persons, even a large number, in which are included persons 
who differ in age, sex, amount of bleeding, or in other respects, are 
exposed to or are on the verge of or have an iron dietary deficiency, 
has no bearing at all upon whether the individual in question has, is 
on the verge of, or is exposed to iron deficiency. Seventy percent of 
the people are not anemic nor are twenty percent more on the verge 
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of anemia. The use of “Vitoloids” does not assure the user of all 
the minerals needed for rich, energy-producing blood. 

10. Cold hands and feet are due to many causes which will not be 
helped by taking iron preparations. “Vitoloids” are of no value in 
the treatment of diabetes. 

11. Constipation does not result in lowered resistance, frequent 
colds, chronic ailments, mental dullness, lassitude, acid indigestion, 
a poor complexion, or susceptibility to infection, and none of these 
will be averted or relieved by the use of respondents’ preparations. 
Headaches, biliousness, poor appetite, coated tongue, foul breath, and 
bloated abdomen may occur as manifestations of constipation or of 
a large number of other ailments and conditions. Only when due to 
constipation may the use of respondents’ laxative preparations afford 
temporary relief. 

12. Respondents’ product “Laminar” is of no value in averting 
cavities in the teeth or falling hair. 

13. Respondents’ products “Nezets” and “Virvets,” either singly or 
in combination, are of no value in the treatment of abscesses, acidosis, 
adenoids, adhesions, anemia, swellen ankles, inefficient kidneys, weak 
heart, apoplexy, chronic appendicitis, arthritis, asthma, bad breath, 
local inflammation of the mouth, chronic inflammation of the tissues 
of the nose, pyorrhea, tonsillitis, constipation, poor digestion, cavities 
in the teeth, lung ailments, bladder inflammation, bladder stones, 
boils, Bright’s disease, bronchitis, cancer, catarrh, coated tongue, 
colds, cold hands and feet, colitis, deafness, diabetes, dizziness, hys- 
teria, migraine, inflammation of the middle ear, eye disturbances, 
uremia, lead poisoning, dropsy, epilepsy, fallen arches, falling hair, 
fibroid tumors, inflammation of the gall bladder, gallstones, gonor- 
rhea, hay fever, headaches, heart ailments, hemorrhoids, high blood 
pressure, hyperchlorhydria, hyperthyroid, hypothyroid, indigestion, 
insomnia, jaundice, kidney stones, lack of energy, leucorrhea, liver 
disorders, low blood pressure, lumbago, disorders of menstruation 
and menopause, including hot flashes, nervousness, neuritis, neuralgia, 
paralysis, poor appetite, prostrate disorders, rheumatism, sciatica, 
sinus trouble, acne, eczema, psoriasis, tuberculosis, tumors, and vari- 
cose Veins, or any of the causes or manifestations of said ailments or 
conditions; nor in the prevention of hemorrhages and ruptures. 

. 14, Respondents’ “3 Day Pep-Up Diet” requires the use of “mild 
Herbal Laxative Tablets,” a “Bulk-producing Intestinal Activator 
made from Karaya,” “alkaline tea,” and “vegetable soup,” together 
with a highly restricted diet. These articles are respondents’ prod- 
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ucts designated “Flushettes,” “X-Pel,” “Alfamint Tea,” and “Pow- 
dered Vegetables.” Said preparations, either singly or in combina- 
tion, are of no value in the treatment of abcesses, acidosis, adenoids, 
adhesions, anemia, swollen ankles, inefficient kidneys, weak heart, 
apoplexy, arthritis, asthma, bad breath, local inflammation in the 
mouth, chronic inflammation of the tissues of the nose, pyorrhea, 
tonsillitis, poor digestion, cavities in the teeth, lung diseases, bladder 
inflammation, bladder stones, boils, Bright’s disease, bronchitis, can- 
cer not of the digestive tract, catarrh, coated tongue, colds, cold hands 
and feet, constipation, deafness, diabetes, dizziness, hysteria, migraine, 
inflammation of the middle ear, eye disturbances, uremia, lead poison- 
ing, dropsy, epilepsy, fallen arches, falling hair, fibroid tumors, in- 
flammation of the gall bladder, gallstones, gonorrhea, hay fever, 
headaches, heart ailments, hemorrhoids, high blood pressure, hyper- 
chlorhydria, hyperthyroid, hypothyroid, indigestion, insomnia, jaun- 
dice, kidney stones, lack of energy, leucorrhea, liver disorders, loco- 
motor ataxia, low blood pressure, lumbago, disorders of mensturation 
and menopause, nervousness, neuritis, neuralgia, paralysis, poor ap- 
petite, prostate disorders, pyorrhea, rheumatism, sciatica, sinus 
trouble, acne, eczema, psoriasis, tuberculosis, tumors, and varicose 
veins, or any of the causes or manifestations of said ailments or con- 
ditions; nor in the prevention of hemorrhages and ruptures. The 
regimen proposed by respondents does not constitute an adequate 
treatment for said ailments and conditions, and to it the said prepara- 
tions contribute nothing more than a presumably palatable beverage 
(Alfamint Tea,) some nourishment (Powdered Vegetables), and 
purging (Flushettes and.X-Pel).- 

15. The conditions which respondents assert to be due to impaired 
circulation due to accumulated wastes, such as aches and pains, lassi- 
tude, lack of energy, impaired ability to work, flabby muscles, pre- 
mature age, dull hair and eyes, and bad complexion, are not due 
thereto. The following of respondents’ “3 Day Pep-Up Plan” will 
not stop aches and pains, replace soft, flabby tissue with firm tissue, 
stimulate the brain, give immunity to colds and flu, increase vim, 
vigor, and vitality, improve the complexion and vision, make the 
cheeks rosy, make eyes clearer or brighter, avert colds, cure inflamma- 
tion and headaches, avert the consequences of lack of sleep, or restore 
the kidney functions, nor will the use of respondents’ products for 
which said plan calls contribute to these results. 

16. ‘The alkaline minerals do not build greater resistance to disease, 
help avert cavities in the teeth, regulate the beating of the heart, 
prevent excessive bleeding or regulate the functioning of the glands. 
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Poor circulation, undernourishment, cold hands and feet, and lack of 
energy are not results of lack of minerals in the diet. 

17. The elasticity of the muscles and proper functioning of the 
nervous system are not dependent upon alkaline minerals. 

18. Rickets is an ailment which does not occur in adults. Muscular 
soreness, indigestion, musclar weakness, scaly skin, anemia, infections, 
coarseness of the hair, mental dullness, low vitality, and pallid com- 
plexion are not due to the lack of alkaline minerals. 

19. Neither overweight nor underweight is due to lack of minerals. 

20. The so-called “wastes” do not accumulate in the tissues nor 
interfere with the flow of blood. 

21. Sluggish elimination does not result in the accumulation of 
acid wastes. 

22. Respondents’ mineral preparations are of no value in the treat- 
ment of bad breath, coughs, lassitude, headache, or sour stomach, 
or in averting pneumonia or tuberculosis. 

23. Deficiencies in copper and manganese are not causes of nutri- 
tional anemia. 

24. Chlorophyll is not an essential nutrient and its presence in food 
is not necessary to the formation of hemoglobin in the blood. 

25. Iodine or copper or the two combined will not correct obesity 
due to thyroid deficiency. 

26. Large amounts of mineral foods are not necessary if one is to 
gain weight. 

27. Sluggishness of bowel activity is not a cause of skin disorders. 

28. Dry skin is not caused by constipation or disorders of the 
stomach, lungs, kidneys, or glands. 

29. Oily skin is not caused by an accumulation of acid wastes in 
the skin. 

30. Enlarged pores, blackheads, and acne are not caused by sur- 
plus wastes nor benefited by artifically induced defecation. 

31. There is no such condition as a sluggish liver. 

32. The consumption of minerals will not protect against dental 
cavities by alkalizing the saliva or otherwise. 

33. Respondents’ food and drug products are of no value in avert- 
ing menstrual disorders. 

34. Respondents’ food and drug products are of no value in post- 
poning the menopause. 

35. The use of “Alfamint Tea,” “Flushettes,” “X-Pel,” and 
“Powdered Vegetables” does not diminish the discomforts of the 


menopause. 
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36. Vitamin D deficiency does not result in nervousness, overweight, 
underweight, anemia, and lack of verve and vigor. It is but one of 
many factors that may be involved in the loss of teeth. 

37. Infections are not due to poor blood. 

Par. 13. In addition to the representations set. forth hereinabove, 
the complaint alleges that certain other representations by the re- 
spondents are false, misleading, and deceptive, and constitute “false 
advertisements” as that term is defined in the Federal Trade Com- 
mission Act. The respondents, who were not represented by counsel 
during the hearings in this proceeding, admitted, by a stipulation 
as to the facts which was read into the record, these allegations of the 
complaint. However, the Commission, after consideration of the 
entire advertisements in which the representations appear, is of the 
opinion that they deal, for the most part, with expressions of opinion 
by the respondents and have only a remote, if any, connection with 
the sale and distribution of respondents’ products, and that, therefore, 
corrective action with respect to such representations is not warranted. 

Par. 14. The use by the respondents of the aforesaid false adver- 
tisements with respect to their said products has had the capacity 
and tendency to mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that the state- 
ments and representations contained in said advertisements were true 
and into the purchase of substantial quantities of said products by 
reason of said erroneous and mistaken belief. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission, to which no 
answer was filed, testimony and other evidence, faohiGihy a stipula- 
tion as to the ee between counsel in support of the alaeinasante and 
the respondents, introduced before a trial examiner of the Commission 
theretofore duly designated by it, recommended decision of the trial 
examiner, with exceptions thereto; and briefs of counsel (oral argu- 
ment not haw been requested) ; and the Commission having made 
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its findings as to the facts and its conclusion that respondents have 
violated the Federal Trade Commission Act: 

It is ordered, That the respondents, Martin W. Pretorius and Marie 
Joyce, individuals, trading as Martin W. Pretorius, Pretorius Ap- 
proved Products, The Pretorius Improve Your Health System, Pre- 
torius System of Better Nutrition, or New Century Food, Inc., or 
under any other trade name, and their respective representatives, 
agents, and employees, directly or through any corporate or other de- 
vice, in connection with the offering for sale, sale, or distribution of 
their various cosmetic products, devices, drugs, and foods, or any 
other product or device of substantially similar composition or con- 
struction or possessing substantially similar properties, whether sold 
under the same name or under any other name, do forthwith cease 
and desist from directly or indirectly : 

A. Disseminating or causing to be disseminated any advertisement 
concerning their cosmetic products, by means of the United States 
mails or by any other means in commerce as “commerce” is defined in 
the Federal Trade Commission Act, which advertisement represents, 
directly or by implication: 

1. That cholesterin is essential in oils and creams applied to the 
body, to prevent interference with normal evaporation. 

2. That cholesterin is necessary to prevent face creams or bid oils 
from interfering with the functioning of the skin. 

3. That the inclusion of cholesterin in cosmetic creams increases 
their cleansing properties. 

4. That face creams containing mineral oil are carcinogenic. 

5. That cosmetic creams containing wax seal the pores of the skin 
or interfere with evaporation from the skin. 

B. Disseminating or causing to be disseminated any advertisement 
concerning their devices, by means of the United States mails or by 
any other means in commerce as “commerce” is defined in the Fed- 
eral Trade Commission Act, which advertisement represents, directly 
or by implication : 

1. That the use of respondents’ device designated Pretorius Lique- 
fier will eliminate or safeguard against nutritional deficiencies, or 
that said device has any value in making minerals or vitamins in raw 
vegetables more readily available or in extracting or supplying min- 
erals or vitamins not otherwise available. 

2. That respondents’ device formerly known as New Century Sun 
Lamp and now known as “Pretorius Approved Ultra-Violet Ray 
Lamp” is suitable for use as a sun lamp or to give sun baths, or that 
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its use will provide resistance to disease other than resistance to rick- 
ets in children, or that the rays of said lamp have a germicidal effect 
upon skin infections in excess of affecting germs on the surface of the 
skin. i 

3. That the use of respondents’ ultra-violet ray lamp will give in- 
creased energy or vigor, assure fine teeth or bone structure, or have 
any effect on the acidity or alkalinity of the body, soothe nerve ends, 
or relieve pain. 

4. That the vitamin D supplies by respondents’ ultra-violet ray 
lamp has any part in the utilization of either iron or iodine. 

5. That exposure to the ultraviolet light supplied by respondents’ 
ultraviolet ray lamp will immunize one against cold, influenza, pneu- 
monia, or tuberculosis, preserve the teeth, prevent excessive bleeding, 
stabilize the nervous system, prevent nervousness or restlessness, or 
induce sound sleep. 

6. That exposure to the ultraviolet light supplied by respondents’ 
ultraviolet ray lamp will stimulate glandular functions, avert the ef- 
fect of advancing years upon the skin, avert skin ailments such as acne, 
psoriasis, and eczema, or keep the hair or nails healthy. 

7. That any dietary benefit will be gained from the use of respond- 
ents? ultraviolet ray lamp, unless limited to conditions where a dietary 
deficiency in vitamin D exists. 

8. That sufficient amount of vitamin D cannot be obtained from 
foods or that daily sun or violet-ray baths are essential to obtain 
sufficient amounts. 

9. That exposure to the rays of respondents’ ultraviolet ray lamp 
increases the ability of the body to utilize minerals for the neutraliza- 
tion of the body acids or increases the iodine content of the thyroid 
gland. 

10. That the rays from respondents’ ultraviolet ray lamp will assist 
the body in the formation of antitoxins, or have any beneficial effect 
in healing of wounds or burns or in the treatment of asthma, sinusitis, 
arthritis, obesity of any type, or muscular tone. 

11. That respondents’ ultraviolet ray lamp will cure sterility, stim- 
ulate peristalsis, stimulate the brain, or assure, in connection with 
proper nutrition, a velvety skin or one usually free from pimples, acne, 
or other skin blemishes. 

12. That the ultraviolet light from respondents’ ultraviolet ray 
lamp acts as a skin food or that it will promote the growth of new 
tissue. 

13. That the ultraviolet rays from respondents’ ultraviolet ray lamp 
are a specific for hay fever or other respiratory ailments. 
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14, That respondents’ ultraviolet ray lamp is of value in the treat- 
ment of abscesses, acidosis, anemia, arthritis, asthma, boils, bronchitis, 
cancer of the skin, catarrh, cavities of the teeth, colds, falling hair, 
heart ailments, hypothyroid, lumbago, nervousness, neuritis, neural- 
gia, poor appetite, pyorrhea, rheumatism, sciatica, sinus trouble, acne, 
eczema, psoriasis, tonsillitis, tuberculosis, tumors, or varicose veins, or 
in averting colds or hemorrhages. 

C. Disseminating or causing to be disseminated any advertisement - 
concerning respondents’ food and drug products designated “Pretorius 
Alfamint Tea Alfa-Tabs,” formerly known as “Pretorius Alfamint 
Tablets and Alfalfa Tablets, Pretorius Concentrated Alfalfa Tablets, 
Laminar Tablets, Celery Tablets, Solvettes, Pretorius Nezets, Min- 
rich, Pretorius Concentrated Powdered Vegetables, Pretorius Virvets, 
and Pretorius Vitoloids,” and their laxative preparations “Flushettes, 
X-Pel, and Peri-Lator,” by means of the United States mails or by any 
other means in commerce as “commerce” is defined in the Federal 
Trade Commission Act, which advertisement represents, directly or 
by implication: 

1. That the alkalinity of the human body can be maintained by the 
selection of alkaline foods, or the use of respondents’ mineral prepara- 
tions, or the two combined. 

2. That respondents’ mineral preparations have any value in the 
clearing up of so-called “acid wastes,” or in restoring circulation to 
congested areas. 

3. That people in general are exposed to dietary deficiencies in 
vitamins and minerals due to impoverishment of the soil in vitamins 
and minerals, resulting in crops impoverished in the same way, im- 
proper harvesting of crops, delay in distribution to consumer, and 
improper methods of processing and cooking, to the extent that the use 
of vitamin and mineral supplements such as those sold by the respond- 
ents is necessary to avert such deficiencies or to assure proper nutrition. 

4, That a well-nourished body is immune to illness or premature 
age. 

5. That undernourishment of the tissues is the cause of influenza, 
coughs, colds, asthma, sinus infections, arthritis, colitis, high blood 
pressure, heart weakness, fading eyesight, neuritis, constipation, aci- 
dosis, rheumatism, or stomach disorders. 

6. That glandular deficiencies, indigestion, rheumatism, acidosis, 
or cold hands and feet are due to lack of vitamins and minerals. 

7. That symptoms which do not result from deficiencies in the 
respective vitamins or minerals result from deficiencies in those vita- 
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mins or minerals, or that such deficiencies will be averted by the use 
of respondents’ vitamins or mineral supplements. 

8. That any of the following conditions are a result of a lack of 
minerals in the diet: poor circulation, undernourished condition, cold 
hands and feet, lack of energy, loss of teeth, cavities in teeth, irregular 
heart action, excessive bleeding, muscular soreness, nervousness, indi- 
gestion, muscular weakness, scaly skin, infections, glandular disturb- 
ances, coarseness of hair, mental dullness, a low vitality, pallid com- 
plexion, and minor skin disorders. 

9. That 90 percent of all people, or any other percentage not based 
upon fact, are anemic or on the verge of anemia. 

10. That Vitoloids will supply all minerals necessary to build rich, 
energy-producing blood, or be of any value in the treatment of diabetes. 

11. That respondents’ laxative preparations “Flushettes, X-Pel, and 
Peri-Lator” have any therapeutic value in the treatment of lowered 
resistance, frequent colds, chronic ailments, mental dullness, lassi- 
tude, indigestion, poor complexion, or susceptibility to infection. 

12. That respondents’ laxative preparations have any therapeutic 
value in the treatment of headaches, biliousness, poor appetite, coated 
tongue, foul breath, or bloated abdomen, in excess of supplying tem- 
porary relief where such conditions are symptomatic of constipation. 

13. That respondents’ preparation Laminar is of value in averting 
cavities in the teeth or falling hair. 

14. That respondents’ preparations Nezets and Virvets, used either 
singly or in connection with their other recommended procedures, have 
any therapeutic value in the treatment of abscesses, acidosis, adenoids, 
adhesions, anemia, swollen ankles, inefficient kidneys, weak heart, 
apoplexy, chronic appendicitis, arthritis, asthma, bad breath, local 
inflammation of the mouth, chronic inflammation of the tissues of the 
nose, pyorrhea, tonsillitis, poor digestion, constipation, cavities in the 
teeth, lung ailments, bladder inflammation, bladder stones, boils, 
Bright’s disease, bronchitis, cancer, catarrh, coated tongue, colds, cold 
hands and feet, colitis, deafness, diabetes, dizziness, hysteria, migraine, 
inflammation of the middle ear, eye disturbances, uremia, lead poison- 
ing, dropsy, epilepsy, fallen arches, falling hair, fibroid tumors, in- 
flammation of the gall bladder, gallstones, gonorrhea, hay fever, head- 
aches, heart ailments, hemorrhoids, high blood pressure, hyperchlor- 
hydria, hyperthyroid, hypothyroid, indigestion, insomnia, jaundice, 
kidney stones, lack of energy, leucorrhea, liver disorders, low blood 
pressure, lumbago, nervousness, neuritis, neuralgia, paralysis, poor 
appetite, prostate disorders, rheumatism, sciatica, sinus trouble, acne, 
eczema, psoriasis, tuberculosis, tumors, or varicose veins; or any of 
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the causes or manifestations of said ailments or conditions; or have 
any value in the prevention of hemorrhages or ruptures. 

15. That the use of respondents’ products Alfamint Tea, Concen- 
trated Powdered Vegetables, Flushettes, and X-Pel, either singly or 
in connection with their other recommended procedures, is of thera- 
peutic value in the treatment of abscesses, acidosis, adenoids, adhe- 
sions, anemia, arthritis, apoplexy, asthma, swollen ankles, inefficient 
kidneys, weak heart, local inflammation in the mouth, chronic inflam- 
mation of the tissues of the nose, pyorrhea, tonsillitis, poor digestion, 
cavities in the teeth, lung diseases, bladder inflammation, bladder 
stones, boils, Bright’s disease, bronchitis, cancer not of the digestive 
tract, catarrh, colds, cold hands and feet, deafness, diabetes, dizzi- 
ness, hysteria, migraine, inflammation of the middle ear, eye disturb- 
ances, uremia, lead poisoning, dropsy, epilepsy, fallen arches, falling 
hair, fibroid tumors, inflammation of the gall bladder, gallstones, 
gonorrhea, hay fever, heart ailments, hemorrhoids, high blood pres- 
sure, hyperchlorhydria, hyperthyroid, hypothyroid, indigestion, in- 
somnia, jaundice, kidney stones, lack of energy, leucorrhea, liver 
disorders, locomotor ataxia, low blood pressure, lumbago, nervousness, 
neuritis, neuralgia, paralysis, prostate disorders, rheumatism, sciatica, 
sinus trouble, acne, eczema, psoriasis, tuberculosis, tumors, or vari- 
cose veins; or any of the causes or manifestations of said ailments or 
conditions; or is of any value in the prevention of hemorrhages or 
ruptures. 

16. That aches or pains, lassitude, lack of energy, impaired ability 
to work, flabby muscles, premature age, dull hair or eyes, or bad com- 
plexion is due to impaired circulation caused by the accumulation of 
“acid wastes” in the system. 

17. That the following of respondents’ 3 Day Pep-Up Plan will stop 
aches or pains, replace soft, flabby tissue with firm tissue; stimulate the 
brain, give immunity to colds or influenza, increase vim, vigor and 
vitality, improve the complexion, improve vision, make the cheeks 
rosy, make the eyes clearer or brighter, avert colds, cure inflammation, 
cure headaches, avert the consequences of lack of sleep, or restore 
kidney functions; or that the use of their products for which the plan 
calls contributes to these results. 

18. That alkaline minerals build greater resistance to disease, help 
avert cavities in the teeth, regulate the beating of the heart, help pre- 
vent excessive bleeding when injured, or regulate the functioning of 
the glands. 

19. That the elasticity of the muscles or proper functioning of the 
nervous system is dependent upon alkaline minerals. 
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20. That muscular soreness, indigestion, muscular weakness, scaly 
skin, anemia, infections, coarseness of the hair, mental dullness, low 
ne or pallid complexion is due to lack of alkaline minerals. 

21. That either overweight or underweight is due to lack of 
minerals. 

22. That wastes accumulate in the tissues or interfere with the flow 
of blood. 

23. That sluggish elimination results in the accumulation of “acid 
wastes.” 

24. That respondents’ mineral preparations are of value in the 
treatment of bad breath, coughs, lassitude, headache, or sour stomach, 
or that said preparations are of value in averting pneumonia or 
tuberculosis. 

25. That deficiencies in copper and manganese are causes of 
nutritional anemia. 

26. That chlorophyll is an essential nutrient substance or that its 
presence in food is necessary to the formation of hemoglobin in the 
blood. 

27. ‘That iodine or copper or the two combined will correct obesity 
due to thyroid deficiency. 

28. That large amounts of mineral foods are necessary to gain 
weight. 

29. That sluggishness of bowel activity is a cause of skin disorders. 

30. That dry skin is caused by constipation or disorders of the 
stomach, lungs, kidneys, or glands. 

31. That oily skin is caused by an accumulation of “acid wastes” in 
the skin. 

32. That enlarged pores, blackheads, or acne is the result of 
accumulated wastes or will be benefited by artificially induced 
defecation. 

33. That there is such a condition as sluggish liver. 

34. That minerals in the diet will render the saliva alkaline and 
protect against dental cavities, 

35. That respondents’ food and drug products are of value in 
averting or relieving menstrual disturbances, 

36. That respondents’ food and drug products are of value in 
postponing the menopause. 

37. That the use of “Alfamint Tea, Flushettes, X- Pel, and 
Powdered Vegetables” will diminish the discomforts of the menopause. 

88. That Vitamin D deficiency results in nervousness, overweight, 
underweight, anemia, or lack of verve and vigor. 

39. That infecting are due to poor blood. 
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D. Disseminating or causing to be disseminated any advertisement, 
by any means, for the purpose inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of any of respondents’ 
devices, cosmetics, foods, or drugs, which advertisement contains any © 
of the representations prohibited in Paragraphs A, B, and C hereof. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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BORK MANUFACTURING CO., INC., AND ALVIN BORKIN 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 5525. Complaint, Jan. 9, 1948—Decision, Oct. 24, 1950 


Where a corporation and its president who directed its activities, policies and 
practices, engaged in the manufacture and interstate sale and distribution 
of push cards and punch boards which, with explanatory legends or space 
therefor, were designed for use in the sale and distribution of merchandise 
to the public by means of a game of chance, under a plan whereby the 
purchaser of a push or punch who by chance selected a concealed winning 
number secured an article at much less than its normal retail price, others 
receiving nothing for their money other than the privilege of a push or 
punch— 

Sold such devices to dealers in candy, cigarettes, clocks, razors, cosmetics, 
clothing and other articles, by whom assortments were made up of mer- 
chandise together with said devices, and exposed and sold by the direct or 
indirect retailer purchasers to the purchasing public in accordance with 
the aforesaid sales plan; and thereby 

Supplied to and placed in the hands of others the means of conducting lotteries, 
games of chance or gift enterprises in the sale or distribution of their 
merchandise, contrary to an established public policy of the United States 
Government and in violation of criminal laws; 

With the result that many members of the purchasing public were induced to 
deal with retailers who thus sold said merchandise; many retailers were 
thereby induced to trade with manufacturers, wholesalers and jobbers who 
sold and distributed such merchandise together with said devices; and 
gambling was encouraged among members of the public, all to the injury 
thereof : 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair acts 
and practices. 


Before Mr. W. W. Sheppard, trial examiner. 
Mr. J. W. Brookfield, Jr. for the Commission. 
Mr. Maxwell Slote, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Bork Manufactur- 
ing Co., Inc., and Alvin Borkin, an individual, and president of Bork 
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Manufacturing Co., Inc., hereinafter referred to as respondents, have 
violated the provisions of said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint and states. its charges in that 
respect as follows: 

- Paracrapn 1. Respondent, Bork Manufacturing Co., Inc., is a cor- 
poration organized and doing business under and by virtue of the laws 
of the State of New York, with its principal office and place of busi- 
ness located at 6201 Fifteenth Avenue, in the city of Brooklyn, N. Y. 
Respondent, Alvin Borkin, is an individual, and president of said 
corporate respondent and controls and directs the business: activities, 
sales policies and practices of the corporate respondent. The respond- 
ents have acted in conjunction and cooperation with each other in 
carrying out the acts and practices hereinafter alleged. Respondents 
are now and for more than three years last past have been engaged 
in the manufacture of devices commonly known as push cards and 
punch boards, and in the sale and distribution of said devices to 
manufacturers of, and dealers in various articles of merchandise in 
commerce between and among the various States of the United States, 
and in the District of Columbia. 

Respondents cause and have caused said devices when sold, to be 
transported from their place of business in the State of New York 
to purchasers thereof at their points of location in the various States 
of the United States other than New York, and in the District of 
Columbia. There is now and has been for more than three years 
last past a course of trade in such devices by said respondents in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of their said business as described 
in paragraph 1 hereof, respondents sell and distribute, and have sold 
and distributed, to said manufacturers of and dealers in merchandise, 
push cards and punch boards so prepared and arranged as to involve 
games of chance, gift enterprises or lottery schemes when used in 
making sales of merchandise to the consuming public. Respondents 
sell and distribute, and have sold and distributed many kinds of push 
cards and punch boards, but all of said devices involve the same chance 
or lottery features when used in connection with the sale or distribu- 
tion of merchandise and vary only in detail. 

Many of said push cards and punch boards have printed on the 
faces thereof certain legends or instructions that explain the manner 
in which said devices are to be used or may be used in the sale or dis- 
tribution of various specified articles of merchandise. The prices 
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cof the sales on said push cards and punch boards vary in accordance 
with the individual device. Each purchaser is entitled to one punch 
or push from the push card or punch board, and when a push or 
punch is made a disc or printed slip is separated from the push card 
or punch board and a number is disclosed. The numbers are effectively 
concealed from the purchasers and prospective purchasers until a 
selection has been made and the push or punch completed. Certain 
specified numbers entitle purchasers to designated articles of merchan- 
dise. Persons securing lucky or winning numbers receive articles of 
merchandise without additional cost at prices which are much less 
than the normal retail price of said articles of merchandise. Persons 
who do not secure such lucky or winning numbers receive nothing 
for their money other than the privilege of making a push or punch 
from said card or board. The articles of merchandise are thus dis- 
‘tributed to the consuming or purchasing public wholly by lot or 
chance. 

Others of said push card and punch board devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. 
On those push cards and punch boards the purchasers thereof place 
instructions or legends which have the same import and meaning as 
‘the instructions or legends placed by the respondents on said push 
card and punch board devices first hereinabove described. The only 
use to be made of said push card and punch board devices, and the 
only manner in which they are used, by the ultimate purchasers 
thereof, is in combination with other merchandise so as to enable 
‘said ultimate purchasers to sell or distribute said other merchandise 
by means of lot or chance as hereinabove alleged. 

Par. 38. Many persons, firms and corporations who sell and dis- 
tribute, and have sold and distributed, candy, cigarettes, clocks, ra- 
zors, cosmetics, clothing, and other articles of merchandise in com- 
merce between and among the various States of the United States 
and in the District of Columbia, purchase and have purchased re- 
spondents’ said push card and punch board devices, and pack and 
assemble and have packed and assembled, assortments comprised of 
various articles of merchandise together with said push cards and 
punch board devices. Retail dealers who have purchased said assort- 
ments either directly or indirectly have exposed the same to the 
purchasing public and have sold or distributed said articles of mer- 
chandise by means of said push cards and punch boards in accordance 
with the sales plan as described in paragraph 2 hereof. Because of 
the element of chance involved in connection with the sale and dis- 
tribution of said merchandise by means of said push cards and punch 
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‘boards, many members of the purchasing public have been induced 
to trade or deal with retail dealers selling or distributing said mer- 
chandise by means thereof. As a result thereof many retail dealers 
have been induced to deal with or trade with manufacturers, whole- 
sale dealers and jobbers who sell and distribute said merchandise 
together with said devices. 

Par. 4. The sale of merchandise to the purchasing public through 
ihe use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles 
of merchandise at prices much less than the normal retail price thereof 
and teaches and encourages gambling among members of the public, 
all to the injury of the public. The use of said sales plan or methods 
in the sale of merchandise and the sale of merchandise by and through 
the use thereof, and by the aid of said sales plan or method is a prac- 
tice which is contrary to an established public policy of the Govern- 
ment of the United States and in violation of criminal laws, and con- 
stitutes unfair acts and practices in said commerce. 

The sale or distribution of said push cards and punch board de- 
vices by respondents as hereinabove alleged supplies to and places in 
the hands of others the means of conducting lotteries, games of chance 
or gift enterprise in the sale or distribution of their merchandise. 
The respondents thus supply to, and place in the hands of, said per- 
sons, firms, and corporations the means of, and instrumentalities for, 
engaging unfair acts and practices within the intent and meaning of 
the Federal Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondents as herein- 
above alleged are all to the prejudice and injury of the public and 
constitute unfair acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Revort, Frnpines as to THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission, on January 9, 1948, issued and sub- 
sequently served its complaint in this proceeding upon respondents, 
Bork Manufacturing Co., Inc., a corporation, and Alvin Borkin, indi- 
vidually and as president of such corporation, charging said respond- 
ents with the use of unfair acts and practices in commerce in viola- 
tion of the provisions of that act. After the filing by respondents of 
their answer to the complaint the trial examiner, theretofore duly 
designated by the Commission to perform in this proceeding the duties 
authorized by law, by order in which reference is made to respond- 
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ents’ waiver of further intervening procedure and the filing by the 
trial examiner of recommended decision granted respondents’ motion 
for permission to withdraw said answer and substitute therefor an 
answer admitting all of the material allegations of fact set forth in 
the complaint and reserving in such answer to respondents the right 
to file brief herein within 60 days after the filing thereof, which sub- 
stitute answer was duly filed on March 14, 1950, in the office of the 
Commission. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission on the complaint and respondents’ substitute 
answer (no brief having been filed by respondents) ; and the Com- 
mission, having duly considered the matter and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
based thereon. 

FINDINGS AS TO THE FACTS 


Paracrarpy 1. Respondent, Bork Manufacturing Co., Inc., is a 
corporation organized and doing business under and by virtue of the 
laws of the State of New York, with its principal office and place of 
business located at 6201 Fifteenth Avenue, in the city of Brooklyn, 
N. Y. Respondent, Alvin Borkin, is an individual, and president of 
said corporate respondent and controls and directs the business activ- 
ities, sales policies and practices of the corporate respondent. The 
respondents have acted in conjunction and cooperation with each 
other in carrying out the acts and practices hereinafter described. 
Respondents are now and for more than three years last past have 
been engaged in the manufacture of devices commonly known as 
push cards and punch boards, and in the sale and distribution of 
said devices to manufacturers of, and dealers in, various articles of 
merchandise in commerce between and among the various States of 
the United States, and in the District of Columbia. 

Respondents cause and have caused said devices, when sold, to be 
transported from their place of business in the State of New York 
to purchasers thereof at their points of location in the various States 
of the United States other than New York, and in the District of 
Columbia. There is now and has been for more than 8 years last past 
a course of trade in such devices by said respondents in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of their said business as described 
in paragraph 1 hereof, respondents sell and distribute, and have sold 
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and distributed, to said manufacturers of and dealers in merchandise, 
push cards and punch boards so prepared and arranged as to involve 
games of chance, gift enterprises or lottery schemes when used in 
making sales of mechandise to the consuming public. Respondents 
sell and distribute, and have sold and distributed many kinds of push 
cards and punch boards, but all of said devices involve the same chance 
or lottery features when used in connection with the sale or 
distribution of merchandise and vary only in detail. 

Many of said push cards and punch boards have printed on the 
faces thereof certain legends or instructions that explain the manner 
in which said devices are to be used or may be used in the sale or dis- 
tribution of various specified articles of merchandise. The prices of 
the sales on said push cards and punch boards vary in accordance with 
the individual device. Each purchaser is entitled to one punch or 
push from the push card or punch board, and when a push or punch 
is made a disk or printed slip is separated from the push card or 
punch board and a number is disclosed. The numbers are effectively 
concealed from the purchasers and prospective purchasers until a 
selection has been made and the push or punch completed. Certain 
specified numbers entitle purchasers to designated articles of mer- 
chandise. Persons securing lucky or winning numbers receive articles 
of merchandise without additional cost at prices which are much less 
than the normal retail price of said articles of merchandise. Persons 
who do not secure such lucky or winning numbers receive nothing for 
their money other than the privilege of making a push or punch from 
said card or board. ‘The articles of merchandise are thus distributed 
to the consuming or purchasing public wholly by lot or chance. 

Others of said push card and punch board devices have no instruc- 
_ tions or legends thereon but have blank spaces provided therefor. 
On those push cards and punch boards the purchasers thereof place 
instructions or legends which have the same import and meaning 
as the instructions or legends placed by the respondents on said push 
card and punch board devices first hereinabove described. ‘The only 
use to be made of said push card and punch board devices, and the only 
manner in which they are used, by the ultimate purchasers thereof, is 
in combination with other merchandise so as to enable said ultimate 
purchasers to sell or distribute said other merchandise by means of 
lot or chance as hereinabove described. 

Par. 3. Many persons, firms and corporations who sell and dis- 
tribute, and have sold and distributed, candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles of merchandise in commerce 
between and among the various States of the United States and in the 
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District of Columbia, purchase and have purchased respondents’ said 
push card and punch board devices, and pack and assemble and have 
packed and assembled, assortments comprised of various articles of 
merchandise together with said push cards and punch board devices. 
Retail dealers who have purchased said assortments either directly or 
indirectly have exposed the same to the purchasing public and have 
sold or distributed said articles of merchandise by means of said push 
cards and punch boards in accordance with the sales plan as described 
in paragraph 2 hereof. Because of the element of chance involved in 
connection with the sale and distribution of said merchandise by means: 
of said push cards and punch boards, many members of the purchasing’ 
public have been induced to trade or deal with retail dealers selling or 
distributing said merchandise by means thereof. As a result thereof 
many retail dealers have been induced to deal with or trade with manu- 
facturers, wholesale dealers and jobbers who sell and distribute said. 
merchandise together with said devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above described, 
involves a game of chance or the sale of a chance to procure articles 
of merchandise at prices much less than the normal retail price thereof 
and teaches and encourages gambling among members of the public, 
all to the injury of the public. The use of said sales plan or methods 
in the sale of merchandise and the sale of merchandise by and through 
the use thereof, and by the aid of said sales plan or method is a prac- 
tice which is contrary to an established public policy of the Govern- 
ment of the United States and in violation of criminal laws, and con- 
stitutes unfair acts and practices in said commerce. 

The sale or distribution of said push cards and punch board devices 
by respondents as described herein supplies to and places in the hands 
of others the means of conducting lotteries, games of chance or gift 
enterprises in the sale or distribution of their merchandise. 'The re- 
spondents thus supply to, and place in the hands of, said persons, firms 
and corporations the means of, and instrumentalities for, engaging in 
unfair acts and practices within the intent and meaning of the Fed- 
eral Trade Commission Act. 


CONCLUSION 


The aforesaid acts and practices of respondents as herein found are 
all to the prejudice and injury of the public and constitute unfair acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substitute answer 
of respondents, in which answer respondents admitted all the mate- 
rial allegations of fact set forth in the complaint and reserved the 
right of filing brief before the Commission, which right, however, 
has not been exercised by respondents; and the Commission having 
made its findings as to the facts and its conclusion that the respondents 
have violated the provisions of the Federal Trade Commission Act: 

It is ordered, That respondent Bork Manufacturing Co., Inc., a cor- 
poration, and its officers, agents, representatives, and employees, and 
respondent Alvin Borkin, individually and as an officer of said cor- 
poration, and his agents, representatives, and employees, directly or 
through any corporate or other device, do forthwith cease and desist 
from: 

Selling or distributing in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, punch boards, push cards, or 
other lottery devices which are to be used or may be used in the sale 
or distribution of merchandise to the public by means of a game of 
chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which 
they have complied with this order. 

Commissioner Mason concurring in the findings as to the facts and 
conclusion, but not concurring in the form of order to cease and 
desist, for the reasons stated in his opinion concurring in part and 
dissenting in part in docket 5203, Worthmore Sales Co.* 


1See 46 F. T. C. 606. 
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UNITED PRESSED PRODUCTS COMPANY ET AL., TRAD- 
ING AS CARRON MANUFACTURING COMPANY 


‘COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 5781. Complaint, Jan. 11, 1950—Decision, Oct. 24, 1950 


Where a corporation and its three officers, engaged in the manufacture and 
interstate sale and distribution of crystal radio sets, among other things, 
to dealers and to the purchasing public— 

(a) Represented in advertising folders, circulars, and other advertising 
media that their said sets had a reception range of from 25 to 50 miles 
through the statement ‘Guaranteed reception from 25 to 50 miles from any 
good broadcasting station, and in many cases longer distances can be 
pulled in provided you follow instructions as to aerial and ground on each 
set”; and 

(b) Represented that in case the aerial used is longer than 50 feet, a “200 MMF 
(.002 MI°D) condenser” placed between the aerial and aerial connection 
would improve the reception of the set by separating the broadcasts from 
various stations 

The facts being that under ordinary and usual conditions their said sets would 
provide reception only for powerful local stations; and the use of a con- 
denser as advocated by them would not improve the selectivity but, on the 
contrary, would decrease it in some cases; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous belief that such statements were true, and of 
causing it thereby to purchase substantial quantities of their said sets, and 
with tendency and capacity so to do: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the injury and prejudice of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


Mr. Charles 8. Cox for the Commission. 
Mr. Simon Herr, of Chicago, Il., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that United Pressed 
Products Co., a corporation, and Harry Raffles, Frank Raffles, and 
Julius Raffles, individually and as officers of said United Pressed 
Products Co., a corporation, hereinafter referred to as respondents, 
have violated the provisions of said act, and it appearing to the Com- 
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mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

Paracrarn 1. Respondent, United Pressed Products Co., is a cor- 
poration, organized, existing and doing business under and by virtue 
of the laws of the State of Lllinois. Respondents, Harry Raffles, 
Frank Rafiles, and Julius Raffles are president, vice president, and 
secretary, respectively, of the corporate respondent, and as such officers 
dominate, direct, and control the policies of the corporate respondent. 
Respondents trade under the name Carron Manufacturing Co., 415 
South Aberdeen Street, Chicago, Il., and have an office and principal 
place of business at 415 South Aberdeen Street, Chicago, Ill. Re- 
spondents for more than 3 years last past have been engaged in the 
business of manufacturing and selling, among other things, crystal 
radio sets. 

Par. 2. In the course and conduct of their said business and trad- 
ing as The Carron Manufacturing Co., respondents sell and distribute 
said crystal radio.sets to dealers for resale and to buyers among the 
purchasing public. Respondents cause, and for more than 3 years 
last past have caused, their said products, when sold, to be transported 
from their place of business in Chicago, IIl., to purchasers thereof 
located in various other States of the United States. Respondents 
maintain, and at all times mentioned herein have maintained a course 
of trade in said product, in commerce, among and between various 
States of the United States. 

Par. 3. In the course and conduct of their said business and for the 
purpose of inducing the purchase of said crystal radio sets, respond- 
ents have made certain statements in advertising folders, circulars 
and other advertising media with respect to the performance of said 
crystal radio sets, typical of which are the following: 

Guaranteed reception from 25 to 50 miles from any good broadcasting station, 
and in many cases longer distances can be pulled in provided you follow instruc- 
tions as to aerial and ground on each set. 

Attached to said sets is a direction card upon which is presented, 
among other things, the following: } 

* * %* Tf aerial is longer than 50 feet in length, for maximum separation 
of stations, use 200 MMF (.0002 MFD) condenser between aerial and aerial 
connection onset. * * * 

Par. 4. Through the use of the foregoing statements, respondents 
represented that their said radio set has a reception range of from 
25 to 50 miles and greater distances, and that in case the aerial used 
is longer than 50 feet a “200 MMF (.0002 MFD) condenser” placed 
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between the aerial and aerial connection will improve the reception 
of the set by separating the broadcasts from various stations. 

Par. 5. The aforesaid statements and representations are false, mis- 
leading and deceptive. Under ordinary and usual conditions re- 
spondents’ said radio set does not have a reception range of 25 to 50 
miles and will provide reception only for powerful local stations. 
The use of a condenser as advocated by respondents will not improve 
the selectivity of the set but on the contrary decreases its selectivity 
in some cases. 

Par. 6. The use by respondents of the representations, hereinabove 
set forth has a tendency and capacity to, and does, mislead and deceive 
a substantial portion of the purchasing public into the erroneous and. 
mistaken belief that such statements, representations and claims are 
true and causes and has caused a substantial portion of the purchasing 
public, because of such mistaken belief to purchase substantial quan- 
tities of respondents’ said crystal radio sets. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the injury and prejudice of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FINDINGS 4s TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on January 11, 1950, issued and sub- 
sequently served its complaint in this proceeding upon the respondent, 
United Pressed Products Co., a corporation, and respondents, Harry 
Rafiles, Frank Raffles, and Julius Rafiles, individually and as officers of 
such corporation, charging them with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of that 
act. After the filing by respondents of their answer to the complaint, 
the Commission, on March 10, 1950, granted respondents’ motion for 
permission to withdraw said answer and to substitute therefor an 
answer admitting all the material allegations of fact set forth in the 
complaint and waiving all intervening procedure and further hear- 
ings as to said facts, which substitute answer was duly filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on the complaint and sub- 
stitute answer; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion based thereon. 
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ParacrapH 1. Respondent United Pressed Products Co. is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of Illinois. Respondents Harry Raffles, Frank 
Rafiles, and Julius Raffles are president, vice president, and secretary, 
respectively, of the corporate respondent, and as such officers domi- 
nate, direct, and control the policies of the corporate respondent. 
Respondents trade under the name Carron Manufacturing Co., 415 
South Aberdeen Street, Chicago, Ill., and have an office and principal 
place of business at 415 South Aberdeen Street, Chicago, Ill. Re- 
spondents for more than 3 years last past have been engaged in the 
business of manufacturing and selling, among other things, crystal 
radio sets. 

Par. 2. In the course and conduct of their said business and trading 
as the Carron Manufacturing Co., respondents sell and distribute 
said crystal radio sets to dealers for resale and to buyers among the 
purchasing public. Respondents cause, and for more than 3 years 
last past have caused, their said products, when sold, to be transported 
from their place of business in Chicago, IIl., to purchasers thereof 
located in various other States of the United States. Respondents 
maintain, and at all times mentioned herein have maintained a course 
of trade in said product, in commerce, among and between various 
States of the United States. 

Par. 3. In the course and conduct of their said business and for 
the purpose of inducing the purchase of said crystal radio sets, re- 
spondents have made certain statements in advertising folders, circu- 
lars and other advertising media with respect to the performance of 
said crystal radio sets, typical of which are the following: 

Guaranteed reception from 25 to 50 miles from any good broadcasting sta- 
tion, and in many cases longer distances can be pulled in provided you follow 
instructions as to aerial and ground on each set. 

Attached to said sets is a direction card upon which is presented, 
among other things, the following: 

* %* %* Tf aerial is longer than 50 feet in length, for maximum separation 
of stations, use 200 MMF (.0002 MFD) condenser between aerial and aerial 
connection on set. * * * 

Par. 4. Through the use of the foregoing statements, respondents 
have represented that their said radio set has a reception range of 
from 25 to 50 miles and greater distances, and that in case the aerial 
used is longer than 50 feet a “200 MMF (.0002 MFD) condenser” 
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placed between the aerial and aerial connection will improve the re- 
ception of the set by separating the broadcasts from various stations. 

Par. 5. The aforesaid statements and representations are false, mis- 
leading and deceptive. Under ordinary and usual conditions re- 
spondents’ crystal radio set does not have a reception range of 25 to 
50 miles and will provide reception only for powerful local stations. 
The use of a condenser as advocated by respondents will not improve 
the selectivity of said sets but on the contrary decreases its selectivity 
in some cases. 

Par. 6. The use by respondents of the representations hereinabove 
set forth has a tendency and capacity to, and does, mislead and de- 
ceive a substantial portion of the purchasing public into the erroneous 
and mistaken belief that such statements, representations and claims 
are true and causes and has caused a substantial portion of the pur- 
chasing public, because of such mistaken belief, to purchase substantial 
quantities of respondents’ said crystal radio sets. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the injury and prejudice of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondents, in which answer respondents admit all of the material 
allegations of fact set forth in the complaint and waive all intervening 
procedure and further hearings as to said facts, and the Commission 
having made its findings as to the facts and conclusion that respond- 
ents have violated the provisions of the Federal Trade Commission 
Act: 

ft is ordered, That respondent United Pressed Products Co., a 
corporation, and its officers, agents, representatives, and employees, 
and respondent Harry Raffles, Frank Raffles, and Julius Raffles, and 
their agents, representatives, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale, 
or distribution of respondents’ crystal radio receiving sets in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 
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(1) Representing that under ordinary and usual conditions respond- 
ents’ radios have a receiving range of from 25 to 50 miles or greater 
distances, or otherwise representing that the ordinary and usual receiv- 
ing range of such sets is in excess of their actual capacity to provide 
reception only for powerful, local broadcasting stations. 

(2) Representing that respondents’ radios will afford increased 
selectivity by use of a condenser. __ 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE MATTER OF 


JAMES H. CHRISTIE DOING BUSINESS AS UNITED 
: SURVEYS 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 5780. Complaint, Jan. 5, 1950—Decision, Oct. 26, 1950 


As respects a practice which may delude and defraud others, the fact that a 
particular victim is no longer, or never was, angry, does not and cannot 
excuse the continuance of such a practice. 


Where an individual engaged in the interstate sale and distribution in combina- 
tion offers of books, including the New Standard Encyclopedia, Funk & 
Wagnall’s Dictionary, Children’s Classics, New International Atlas, and 
Duo-Tone Classics, through personal solicitation by his agents who were 
compensated solely by a commission on each sale, and whom he supplied with 
descriptive folders, and stretchers showing the bindings of book sets— 

(a) Represented through his said agents that his combination offer was an in- 
troductory one for advertising purposes, and was at a reduced price which 
was substantially lower than the usual and regular selling price, and con- 
stituted a special offer extended only to selected persons in the particular 
community ; 

The facts being that said offer constituted his regular and customary way of 
merchandising, was made at the regular price, and was open to any one able 
to pay for the books; and 

(b) Falsely represented, through statements in his purchase contracts and 
through his agents, that certain books were given free or without cost as 
premiums or bonuses to the purchaser when the cost of the encyclopedia was 
fully paid; 

When in fact any book or books so included in the purchase contract was paid 
for by the purchaser when he paid the combination offer price; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the mistaken belief that such representations were 
true, whereby it was induced to purchase substantial quantities of his said 
books: 

Held, That such acts and practices, under the circumstances set forth, were all 


to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


In said proceeding the fact that various purchasers of respondent’s books were 
satisfied with those purchased, the terms of the sale, or the gales talk pre- 
ceding the sale, was immaterial, since, if the terms or conditions of sale 
were misrepresented were believed and purchases made thereon, the injury 


to the public and from the public standpoint had occurred, was present and 
would reoccur. 


As respects other charges in the complaint, there was no evidence that respond- 
ent’s offer was represented as for a limited time only, nor was there sub- 
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stantial evidence that respondent, through his agents or otherwise, repre- 
sented that if the supplements published to keep the encyclopedia up-to-date 
were purchased, the encyclopedia itself would be given without additional 
charge and as a gratuity; it appearing, as respects some slight evidence that 
two prospective purchasers received the latter impression when respondent’s 
agent first began his sales talk, the substantial evidence was that all con- 
cerned knew they were buying and paying for the encyclopedia as well as the 
supplements before the contract was signed. 


As regards the charge in the complaint that respondent falsely represented 
through the use of the trade name “United Surveys” that he was engaged in 
the business of making surveys for various publications: while said name 
might reasonably so imply, there was no evidence that such implication was 
conveyed, the evidence, on the contrary, being practically unanimously that 
no such impression was received. 


Before Mr. Frank Hier, trial examiner. 
Mr. J. W. Brookfield, Jr., for the Commission. 
Murphy & Bantz, of Spokane, Wash., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that James H. Christie, 
individually and trading as United Surveys, hereinafter referred to 
as respondent, has violated the provisions of said Act and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrary 1. Respondent James H. Christie is an individual trad- 
ing and doing business as United Surveys with his office and principal 
place of business located at 913 First Avenue in the city of Spokane, 
Wash. Respondent is now and for more than 2 years last past has 
been engaged in the sale and distribution of books including among 
others the New Standard Encyclopedia, Funk & Wagnall’s Diction- 
ary, Duo-Tone Classics, and New International Atlas. 

Par. 2. In the course and conduct of his business respondent causes 
his books when sold to be transported from his place of business in the 
State of Washington to purchasers thereof at their various locations 
in other States of the United States. Respondent maintains and at 
all times mentioned herein has maintained a course of trade in his 
said books in commerce among and between the various States of the 
United States. 

Par. 3. In the course and conduct of his business, and for the pur- 
pose of promoting the sale of said books, respondent has made many 
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statements and representations to prospective purchasers of said books 
in advertising matter and by means of representations of his sales- 
men. Among and typical of such statements and representations are: 

1. That respondent is engaged in making surveys for various pur- 
poses. 

2. That respondent is not selling the encyclopedia but if the loose- 
leaf supplements published for the purpose of keeping the encyclo- 
pedia up to date are purchased, the encyclopedia will be given with- 
out additional charge and as a gratuity. 

3. That certain books are given without cost to the purchaser when 
the cost of the supplements is fully paid for. 

4, That the combination offer of the supplements and encyclopedia 
is an introductory offer for advertising purposes; is at a reduced price 
and substantially lower than the usual and regular selling price for 
the books and that this offer is a special offer for a limited time only. 

5. That the combination is offered only to selected persons in each 
area. 

Par. 4. The aforesaid statements and representations are false, mis- 
leading and deceptive. In truth and in fact, respondent was not and 
is not engaged in making surveys of any sort or nature, his business 
being solely that of selling books for profit. Respondent is actually 
engaged in selling the encyclopedia and the loose-leaf supplements 
and the price represented as being the price charged for the supple- 
ments includes the charge for the encyclopedia. Any book or books 
sent to a purchaser at the time of the completion of the payments on 
the contract of purchase are not given without cost but the cost thereof 
is included in the contract price. The combination offer at a certain 
price is not an introductory offer; is not for advertising purposes nor 
is it at a reduced or lower price but is the usual and regular price for 
which said combination is sold. The offer is not confined to selected 
persons in a particular area but is available to all persons who may 
desire to purchase, and there is no time limit involved in such offers. 

Par. 5. Respondent through the use of the trade name United Sur- 
veys represents and has represented that he is engaged in the business 
-of making surveys for various purposes. Such representation is false, 
misleading and deceptive. In truth and in fact, said respondent 
makes no surveys of any kind or description, his business being that 
of selling books. 

Par. 6. The use by the respondent, directly and through his agents, 
of the foregoing false, misleading and deceptive statements and repre- 
sentations has had, and now has, the tendency and capacity to mislead 
and deceive a substantial portion of the purchasing public into the 
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mistaken and erroneous belief that such statements and representa- 
tions are true. As the result thereof the purchasing public has been 
induced to purchase and has purchased substantial quantities of 
respondent’s books. 

Par. 7. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated October 26, 1950, the 
initial decision in the instant matter of Trial Examiner Frank Hier, 
as set out as follows, became on that date the decision of the Com- 
mission. 

INITIAL DECISION 


By Franx Hier, Trial Examiner 
Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 5, 1950, issued and sub- 
sequently served its complaint in this proceeding upon respondent 
James H. Christie, charging him with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
act. After the issuance of said complaint and the filing of respond- 
ent’s answer thereto, hearings were held at which testimony and other 
evidence in support of and in opposition to the allegations of said 
complaint were introduced before the above-named trial examiner 
theretofore duly designated by the Commission, and said testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter, the proceeding regularly came on for final 
consideration by said trial examiner on the complaint, the answer 
thereto, testimony and other evidence, proposed findings as to the facts 
and conclusions presented by all counsel; and said trial examiner, 
having duly considered the record herein, finds that this proceeding 
is in the interest of the public and makes the following findings as to 

the facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent James H. Christie is an individual trad- 
ing and doing business as United Surveys with his office and place 
of business located at 913 First Avenue, in the city of Spokane, Wash. 
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Respondent is now, and since 1946 has been, engaged in the sale and 
distribution of books, including, among others, the New Standard 
Encyclopedia published by the Standard Education Society of 130 
North Wells Street, Chicago, Ill., Funk & Wagnall’s Dictionary, 
Encyclopedia of Cooking, Children’s Classics, New International 
Atlas, and Duo-Tone Classics. 

Par. 2. In the course and conduct of his business, respondent causes 
his books, when sold, to be transported from his place of business in 
the State of Washington or, occasionally, from the binderies located 
in other States to purchasers thereof located in the Western States 
of the United States. Respondent maintains, and since 1946 has 
maintained, a substantial course of trade in his books in commerce 
between and among the various States of the United States. : 

Par. 3. Respondent sells his books through personal solicitation 
and persuasion by agents or representatives hired by him to devote 
their full time to his interests, who are compensated solely by a com- 
mission on each sale. Respondent does no direct mail, radio or per- 
iodical advertising. His agents are supplied by him with descriptive 
folders of each book offered, together with stretcher showing the 
bindings in the case of book sets. Respondent sells his books in com- 
bination offers, the most usual of which comprises the ten volumes 
of the New Standard Encyclopedia, the 10-year supplements thereto 
and a book or books, such as the Funk & Wagnall’s Dictionary or a 
cookbook. The standard price on this combination is $98.50, which 
may be paid in cash, in which case the agent’s commission is $40, or 
on time in monthly installments, in which case the agent’s commission 
is $36, when fully paid. Other combinations, not including the New 
Standard Encyclopedia or its supplements, are also offered and sold 
at various prices. 

Par. 4. In the course and conduct of his business, as hereinabove 
described, and for the purpose of promoting the sale of said books, 
respondent, through his agents, has made statements and representa- 
tions to prospective purchasers that the combination offer of the 
encyclopedia and supplements is an introductory offer for advertis- 
ing purposes; that such offer is at a reduced price which is substan- 
tially lower than the usual and regular selling price for the books; 
that the offer was a special one extended only to selected persons in 
the particular community. 

Par. 5. These representations were false, misleading and deceptive 
in that the combination offer of the New Standard Encyclopedia and 
its supplements is not an introductory offer for advertising purposes, 
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but is the regular and customary way of merchandising these pub- 
lications and has been for a number of years; such offer is not at a 
reduced price, substantially lower than the usual and regular selling 
price, but is the usual and regular offer and price; such offer is not 
a special offer, nor is it made only to selected persons in a particular 
community but is open to anyone desirous of buying the books and 
able to pay for them. The only selection made by respondent’s 
agents is on the basis of likelihood of sale and payment. 

Par. 6. There is no evidence of any representations made by re- 
spondent, either directly or through his agents, that respondent’s 
offer was for a limited time only. 

Par. 7. Respondent has also, through representations and state- 
ments on his purchase contracts and through statements made by his 
agents, represented to prospective purchasers, to induce them to buy, 
that certain books are given free or without cost, as premiums or 
bonuses to the purchaser, when the cost of the encyclopedia is fully 
paid. 

Par. 8. This representation is false, deceptive and misleading. Any 
book or books included in the contract for the purchase of the encyclo- 
pedia and its supplements is paid for by the purchaser when he pays 
the combination offer price. The cost is included therein. 

Par. 9. There is no substantial evidence that respondent, through 
his agents or otherwise, represented that if the supplements published 
for the purpose of keeping the encyclopedia up to date were purchased, 
the encyclopedia itself would be given without additional charge and 
as a gratuity. There is some slight evidence that two prospective 
purchasers received this impression when respondent’s agent first 
began his sales talk. Whatever impression of this nature was con- 
veyed or received was shortly corrected, however, and there is no evi- 
dence that anyone purchased or contracted to purchase under such 
belief. The substantial evidence is that all knew they were buying 
and paying for the encyclopedia, as well as the supplements, before 
the contract was signed. 

Par. 10. There is no substantial evidence that respondent’s agents 
represented they were making a survey of the community, educa- 
tional or otherwise. The name “United Surveys,” under which re- 
spondent does business, might reasonably so imply but there is no evi- 
dence that such implication was conveyed. On the contrary, the evi- 
dence is practically unanimous that no such impression was received. 

Par. 11. The use by respondent, directly and through his agents, of 
the false, misleading and deceptive statements and representations de- 
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scribed in paragraphs 4, 5, 6 and 7 hereof has had, and now has, the 
tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the mistaken and erroneous belief that 
such statements and representations are true, as a result whereof, the 
purchasing public has been induced to purchase, and has purchased, 
substantial quantities of respondent’s books. 


CONCLUSION 


The fact that various purchasers of respondent’s books were or are 
satisfied with the books purchased, the terms of the sale or the sales 
talk preceding it is immaterial. If the terms or conditions of sale 
were misrepresented, were believed and purchases made thereon, the 
injury to the public and from the public standpoint has occurred, is 
present and will reoccur. That a particular victim is no longer, or 
never was, angry does not and cannot excuse the continuance of a 
practice which may delude and defraud others. 

The acts and practices of respondent, as hereinabove found, are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER 


It is ordered, That James H. Christie, his employees, representa- 
tives or agents, trading under the name United Surveys, or under any 
other name, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale and distribution of books or 
other publications, of whatever nature, in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from representing, directly or by implication: 

1. That respondent’s combination offer of the New Standard Ency- 
clopedia and the supplements published for the purpose of keeping 
the encyclopedia current is an introductory or special offer for adver- 
tising purposes. 

2. That such offer is at a reduced or special price, substantially 
lower than the usual or regular selling price, for the books and pub- 

lications included therein. 

3. That such offer is made only to selected persons in a particular 
community or area. 

4. That any other books or publications are given without cost 
to the purchaser when the price of the offer has been fully paid. 
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It is ordered, That the respondent, James H. Christie, shall within 
60 days after service upon him of this order file with the Commission 
a report in writing setting forth in detail the manner and form in 
which he has complied with the order to cease and desist [as required 
by said declaratory decision and order of October 26, 1950. ] 

Commissioner Springarn not participating. 
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In THe MArrer OF 


EUGENE D. PETREY TRADING AS REMBRANDT STUDIO 
AND GOLDCRAFT PORTRAIT STUDIO ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THD ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5222. Complaint, Sept. 25, 1944—Decision, Nov. 9, 1950 


Where an individual who was engaged as owner or substantial partner in the 
operation of two photograph studios in Washington—at one of which he 
photographed members of the public brought there chiefly through the sale 
of so-called “advertising” coupons by house-to-house salesmen (who were 
compensated by the dollar charged therefor), and at the other finished the 
photographs thus taken—and selling to the public plain or colored photo- 
graphs thus made, or enlargements or reductions thereof; along with his 
wife and four others associated with him as partners— 
Falsely represented the photographs described in the coupons would be 
made for the sum of one dollar or two dollars set out therein, through 
assurances to such effect by the salesman and through statements on the 
coupon or certificate that it was good for one photograph, as there de- 
scribed, and the direction to pay the representative the total price of one 
dollar or, in the case of the two-dollar coupons, to pay him one dollar and 
pay the other to the studio; 

The facts being that the real purpose of the sale of the coupons was to sell 
to the purchaser extra pictures at prices assuring the studio a satisfactory 
profit; they did not honor their obligations to take the pictures of such 
purchasers and deliver to them photographs of the size and kind described 
on the coupons, but subjected the purchaser to a sustained high-pressure 
talk at the studio to induce him to purchase additional photographs; made 
various excuses and unreasonably delayed the performance of their agree- 
ments and in some instances completely repudiated them, when customers 
insisted that only the one picture called for by the coupon was desired; 
and told the customers who failed to obtain the one photograph called for 
and requested refunds, that they must secure the same from the salesman 
who retained the money; 

With the result that many purchasers were misled and deceived as to the actual 
character of their offer and were thereby induced to purchase their said 
products; and, 

Where said individuals, engaged as above set forth— 

(bv) Represented through form letters to former customers that a miniature 
photograph would be made from a negative on file and given to the par- 
ticular customer concerned “absolutely free”; 

The facts being that the miniatures were never given unless and until the 
recipient delivered to four other persons the “Portrait Gift Certificate” 
included in said form letters and therein referred to, and each of said 
persons had returned his certificate to their studio; and the awarding of 
such miniatures constituted simply compensation for services rendered in 
inducing other prospective purchasers to come to their place of business ; 


(a 
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With effect of misleading and deceiving a substantial portion of the purchas- 
ing public into the purchase of their photographs, and with capacity and 
tendency so to do; whereby substantial trade and commerce was unfairly 
diverted to them from their competitors: 

Held, That such acts, practices and methods, under the circumstances set forth, 
were all to the prejudice and injury of the public and their competitors, and 
constituted unfair methods of competition in commerce and unfair and 
deceptive acts and practices therein. 


Before Mr. Henry P. Alden, trial examiner. 

Mr. Morton Nesnuth for the Commission. 

Thomas C. Bradley & Son, of Washington, D. C., for Eugene D. 
Petrey, Dorothy T. Petrey, Nicola Brozilla and B. B. Bishop. 

Mr. Louis J. Gordon and Mr. Milton M. Fisher, of Springfield, 
Mass., for Theodore Rosenberg. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Eugene D. Petrey, 
individually and a copartner trading as Rembrandt Studio and Gold- 
craft Portrait Studio; Dorothy T. Petrey, individually and as a 
copartner, trading as Rembrandt Studio and Goldcraft Portrait 
Studio; Theodore Rosenberg, also known as Ted Rose, individually 
and trading as Rembrandt Studio; Ben Scheffman, individually and 
trading as Rembrandt Studio; Nicola Brozilla, individually and 
trading as Rembrandt Studio, and B. B. Bishop, individually and 
trading as Rembrandt Studio; hereinafter referred to as respondents, 
have violated the provisions of said Act, and it appearing to the Com- 
mission that proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrarny 1. Respondent Eugene D. Petrey, for more than 5 years 
last past, as owner, or as a partner holding a substantial interest 
therein, has operated, directed and controlled, or has participated in 
the operation, direction and control of the place of business now, and 
since early in 1941, located at 708 13th Street NW., in the city of 
Washington, D. C., and known as Rembrandt Studio, and of the place 
of business located at 716 13th Street NW., Washington, D. C., known 
as Goldcraft Portrait Studio. 

Respondent Dorothy T. Petrey, wife of individual respondent Eu- 
gene D. Petrey, for more than 5 years last past, has owned a substan- 
tial partnership interest in said Rembrandt Studio and in Goldcraft 
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Portrait Studio, and in such capacity she has assisted respondent 
Eugene D. Petrey actively in the operation, direction and control of 
said studios, including the hiring and discharging of salesmen and 
other office employees, the formation of statements and representations 
appearing in various coupons employed in the sale of photographs and 
in the general direction and control of said studios. 

Respondents Theodore Rosenberg also known as Ted Rose, and 
Ben Scheffman, now located at 806 Donnally Street, Charleston, W. 
Va., during a substantial portion of the aforesaid 5 years last past, 
have participated as copartners in the operation of Rembrandt Studio 
and prior to such participation were employed by and identified with 
Rembrandt Studio in the capacity of sales agents for such business. 

Respondent Nicola Brozilla, located at 708 13th Street NW., Wash- 
ington, D. C., since about June 5, 1943, in the capacity of a copartner, 
has been the owner of a substantial interest in Rembrandt Studio and 
at all times since said date has exercised and maintained an active and 
responsible supervision over the operation and direction of the affairs 
of said studio. 

Respondent B. B. Bishop, located at 22314 Capitol Street, Charles- 
town, W. Va., is the brother-in-law of respondent Eugene D. Petrey, 
and since about June 5, 1943, as copartner, has owned a substantial 
interest in the aforesaid Rembrandt Studio. Respondents Nicola 
Brozilla and B. B. Bishop since becoming interested in Rembrandt 
Studio as copartners have lent their assistance, advice and cooperation 
in conducting and continuing the business of said studio on the coupon 
plan herein alleged and described. 

Par. 2. Respondents, during the periods stated herein, have been 
engaged in the sale and distribution of photographs, tinted or colored 
enlargements or reductions of photographs, and of frames therefor, 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

In the course and conduct of their said business, said respondents 
cause and have caused their said products, when sold, to be transported 
from their place of business in the District of Columbia to purchasers 
thereof located in various States of the United States and in the Dis- 
trict of Columbia. Respondents maintain, and at all times mentioned 
herein have maintained, a course of trade in said products, in com- 
merce, particularly in the District of Columbia and between the Dis- 
trict of Columbia and the States of Maryland and Virginia. 

Par. 3. In the course and conduct of their said business, respondents 
have been and are now engaged in direct and substantial competition 
with various corporations, partnerships and individuals likewise en- 
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gaged in the sale and distribution in commerce between and among the 
various States of the United States and the District of Columbia, of 
photographs, tinted or colored enlargements or reductions of 
photographs, and of frames therefor. 

Par. 4. Respondents herein, in connection with the conduct of their 
said business, during the said period of more than five years last past, 
have entered into and carried out with each other various undertak- 
ings, sales plans and agreements involving the use of false, misleading 
and deceptive acts, methods and practices employed to induce the 
purchase of their said products, as more fully hereinafter alleged and 
shown. 

Par. 5. Said Rembrandt Studio now, and for the said period of more 
than five years last past, has been operated as a partnership engaged in 
the business of making photographs of members of the general public, 
enlarging or reducing, and tinting or coloring said photographs, and 
selling frames therefor. Goldcraft Portrait Studio, located at 716 
13th Street, NW., and for the said period of more than five years last 
past has been owned, controlled and operated by respondents Eugene 
D. Petrey and Dorothy T. Petrey, operated first as a corporation 
under the name Goldcraft Portraits, Inc., and later, and at the present 
time, operated as a partnership composed of the said Eugene D. Petrey 
and the said Dorothy T. Petrey, trading under the name of Goldcraft 
Portrait Studio. At the aforesaid plant of Goldcraft Portrait Studio, 
there is and has been done the finishing work necessary in connection 
with the operation of some 10 or more studios in which respondents 
Eugene D. Petrey and Dorothy T. Petrey are interested, located re- 
spectively in the States of Michigan, North Carolina, Virginia, West 
Virginia, and the District of Columbia. Al supplies used in the busi- 
ness of said studios, including those for Rembrandt Studio, are pur- 
chased from the said Euegene D. Petrey and Dorothy T. Petrey, who 
also share in the profits of each such studio. The books and financial 
records of Rembrandt Studio are kept in the office and under the direc- 
tion of Eugene D. Petrey at 616 13th Street, NW., Washington, D. C., 
who pays all bills and the operating expenses of Rembrandt Studio, 
including bills for supplies, frames, film paper, stationery, and 
coupons and the salaries of employees. Said respondent Eugene D. 
Petrey, in connection with the operation of Rembrandt Studio, re- 
ceives and files duplicate cards of all sales made by said Studio. Said 
Eugene D. Petrey and Dorothy T. Petrey have at all times assumed 
and exercised over-all supervision of sales agents and other employees 
of Rembrandt Studio and over sales methods and sales policies 
employed by said studio. 
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Par. 6. With a view to effecting the sale of their said products, re- 
spondents rely almost wholly upon the circulation among prospective 
customers of so-called advertising coupon offers and gift certificates. 
Respondents’ plan of operation is in substance as follows: 

House-to-house salesmen or canvassers, equipped with appropriate 
credentials, coupons and certificates, and with attractive samples of 
black and white and tinted or colored photographic work represented 
as being typical of the work produced and sold by respondents, contact 
members of the purchasing public at their respective homes or places 
of business. Being impressed by the beauty and attractiveness of the 
samples shown, the customer agrees to purchase a similarly finished 
photograph. The purchase of this photograph is effected by the sale 
of a Rembrandt Studio coupon or certificate good for one such photo- 
graph, generally and prominently stated and described in said coupon 
as “One 7 x 10 Goldcraft Colored in Oil.” Respondents’ sales agents 
represent and have represented to the purchaser that said coupon wiil 
be honored upon presentation at Rembrandt Studio and that it will 
be good for the said “One 7 x 10 Goldcraft Colored in Oil” photograph. 
The price of this product to the customer is usually stated in the face 
of the coupon to be “$1.00 only,” and the purchaser of the coupon is 
directed therein to “Pay representative $1.00 for this certificate,” and 
in a further printed statement or direction appears on the coupon, 
namely, “No Balance At Studio.” These representations in said 
coupons or certificates are confirmed orally by sales agents of respond- 
ents in taking orders for photographs. It is further and variously 
stated in the face of coupons that they have respective studio values 
of $3.50, $4.50, $5.00 and $7.50. In the coupon asserting a studio 
value of $7.50 for the Goldcraft picture specified therein, the purchaser 
is directed to pay $1.00 to the salesman and a balance of $1.00 at the 
studio. It is further provided in the printed matter on coupons that 
there is “only one offer to a person or family unless additional portraits 
are ordered.” 

Numerous alleged “free” certificates or cards stated to be good for 
one Goldcraft portrait each, are and have been distributed to service- 
men by respondents. 

Coupons calling for the payment of $1.00 only to respondents’ sales 
representatives with no balance at the studio, stipulating for “One 
7 x 10 Goldcraft Colored in Oil” with a “studio value of $3.50,” and 
designated in red script across the top thereof as “Special Christmas 
Offer,” likewise have been sold by respondents to members of the 
purchasing public. 
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Respondents have further issued and disseminated in commerce 
“invitations” for a “free portrait,” size 8x 10, to be made by Goldcraft 
Portraits, Inc., now Goldcraft Portrait Studio. 

Form letters are and have been distributed by respondents to custo- 
mers by mail and otherwise offering “to make for you absolutely free, 
a beautiful miniature from your negative we have on file.” Attached 
to each such form letter or circular are four “portrait gift certificates,” 
each reciting that “the bearer of this certificate will receive one 7 x 10 
graytone portrait” and that “this valuable certificate has been paid 
for by a friend.” In the text of said circular appears the following: 

These gift certificates are good indefinitely. However, we are anxious to have 
them used as soon as possible, and so, if you will see that all four certificates are 
redeemed within thirty days, we will give you absolutely free one beautiful 
miniature size photograph either from your negatives we have on file or from 
a new Sitting. 

In a postscript there is added: 

Please remember, all you have to do to receive this lovely silk miniature is 
to urge your friends to come in within thirty days. 

Another type of coupon employed by respondents in the operation 
of Rembrandt Studio calls, and has called, for “One 7 x 10 Goldcraft 
Colored in Oil” with a stated studio value of $3.50 and represented as 
being “given to you free by Thomas J. Herron.” 

Purchasers of coupons or certificates stated to be good for photo- 
graphs at Rembrandt or other studio operated by respondents are given 
to understand in each instance that they are dealing with a duly 
constituted agent or sales representative of respondents, and believe 
and have been led to believe, and have relied upon the belief, that said 
agents and sales representatives have and have had full authority to 
make the representations employed by them in making sales of and 
collecting money for the said products of respondents. 

Respondents’ said sales agents, in their sales talks to customers, 
place and have placed particular emphasis upon the statement that 
“Goldcraft In Oil” pictures, worth respectively $3.50, $4.50 and $5.00 
in “studio values,” can be obtained for $1.00 each as a means of “ad- 
vertising” respondents’ products, and that the $7.50 portrait can be 
obtained for $2.00. Customers are and have been assured by respond- 
ents’ said sales agents that all that is necessary for the customer to do 
in order to obtain the “Goldcraft In Oil,” the silvertone (black and 
white) , the “graytone” or other types of photographs sold by respond- 
ents by the use of coupons was and is to call at the studio with the 
coupon and to have a sitting there for the picture designated in the 
coupon. 
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Upon calling at the studio and presenting the coupon as directed, the 
customer soon learns the real purpose for which the coupon was sold 
him. Instead of proceeding to the making of the picture called for 
by the coupon, studio sales agents of respondents immediately launch 
upon a sustained, high-pressure sales talk to induce the customer to. 
purchase additional photographs, attractive samples of same being 
shown and “special” prices offered in such connection. Various repre- 
senations are made to accomplish the sale of additional pictures. 

The attitude and demeanor of respondents’ studio representatives. 
toward the customer is and has been determined by the fact as to: 
whether the customer will agree to buy extra pictures. Upon learning 
that the customer only wants the one photograph called for by the 
coupon, the studio attitude changes from one of cordiality to one of 
undisguised disappointment and displeasure. The customer is there- 
upon informed on such occasions that in order to have the coupon 
honored it will be necessary to purchase additional pictures to be made 
for a “special” price. Various proposals are and have been mace to 
customers. Typical of such proposals are the following: Extra pic- 
tures to cost $5.00 or $7.00; half a dozen extra pictures in brown for 
$17.50; extra pictures in black and white to cost $10.00; pictures of 
children for $8.00. Coupon holders are and have been further in- 
formed that the war has changed things and that the ordering of these 
extra pictures has become necessary. A new sitting is offered for a 
further payment where pictures are unsatisfactory, a substantial sum 
having already been charged for a first sitting. These and various: 
other representations not herein set forth are and have been made by 
studio salesmen of respondents in support of the insistence that the 
customer must purchase extra pictures in order to have made the single 
picture called for by the coupon. 

Upon being finally and definitely informed by the customer that 
he does not desire or intend to purchase additional pictures but wishes 
to have made only a single picture called for by the coupon held by 
him, the attitude of the respondents’ salesmen undergoes a still fur- 
ther change. With all former pretense and conciliatory manner cast. 
aside, respondents’ said salesmen become rude and discourteous in 
manner and inform and have informed the customer variously that 
the coupon pictures will not be made because the proofs were not re- 
turned in time; because the proofs were not returned in person; be- 
cause they are out of paper and for such reason cannot make the 
picture; that the studio has been taking wedding pictures for which 
special film was required; that thousands of orders are ahead of him 
and that the customer must wait until these orders are finished; that. 
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the studio was too busy to take coupon pictures that day and that the 
customer must return later or sometime the following week. These 
and other excuses not herein set forth are typical of those made and 
being made by respondents’ studio salesmen to justify their refusal 
to make a single or group picture called for by the coupon, where 
additional pictures were not ordered. Respondents on such occasions 
have not hesitated to repudiate and disavow representations, assur- 
ances and promises made by their sales agents to effect the sale of cou- 
pons, and have refused to return money collected from the customer. 

Finally respondents, as a last resort, have frankly stated and ad- 
mitted to coupon-holding customers that they cannot make the one 
picture called for in a coupon, either enlargement or miniature, with- 
out sustaining a studio loss thereon. Customers whose single coupon 
picture has been refused for alleged lack of time or press of accumu- 
lated studio work or other stated reason, are and have been given to 
understand that if they would order a few extra pictures, however, 
they could be “squeezed in” for a special sitting that day. 

Par. 7. Respondents’ said original coupon offer and their various 
offers of alleged “free” pictures, as herein alleged and shown, are 
not and have never been bona fide offers to make a “@ x 10 Goldcraft” 
portrait or other photographic production “free” or for the sum of 
$1.00 or other sum paid a sales agent by the customer, but is and has 
been what is commonly known in the picture industry as a “come on” 
or “bait” offer only. Respondents pretend and have pretended to 
make, for the sum of $1.00, or to give away “free” one article, namely, 
a photograph, enlarged or reduced, plain or colored, when the real 
purpose of respondents in submitting their original offer was to sell 
the customer extra pictures at a price or prices insuring a satisfactory 
studio profit. Nearly all of respondents’ said business is and has been 
obtained through the operation of this plan by the sale of coupons. 
The customer having cash tied up in a coupon, visits the studio of 
respondents where he is persuaded or high-pressured into buying 
other pictures. It is only from the sale of additional pictures that 
respondents realize a profit. The sum of $1.00, which is paid to coupon 
salesmen by the customer, or any other sum for which the salesman 
sees fit to sell a coupon, is retained by the salesman as his commission, 
respondents receiving no part of such sum under their sales plan. 
Having actually received nothing from the customer, so far as the 
studio is concerned, respondents cannot proceed to make a single 
coupon picture for the customer upon his arrival at the studio, for 
“advertising” purposes or otherwise, without suffering a loss. 
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In approaching customers respondents’ said sales agents sell only 
the one picture called for by the coupon, and carefully refrain at such. 
time from disclosing to the customer that their real purpose in submit- 
ting a coupon or “free” offer was and is to get the customer into 
respondents’ studio where he may be induced to purchase later some- 
thing he did not intend buying, or understand he was to buy, namely, 
extra pictures sold at a substantial profit. 

In truth and in fact customers have not understood and respondents 
have carefully concealed from them that respondents did not intend 
honoring single coupon orders if it could be avoided; that the real 
purpose of respondents in submitting their coupon and “free” offers 
was not to advertise their products by making the one coupon or “free” 
picture promised, but to secure the presence of the customer at the 
studio where appropriate steps would be taken to obtain the purchase 
of additional pictures at a profit. 

By the said practices and representations, as hereinbefore detailed 
and alleged, respondents led, and have induced, customers to believe 
that the original coupon or “free” picture offers are and were bona fide 
advertising “offers” not related to or connected with or conditioned 
upon any other offer or contractual arrangement ; that the said pictures 
so offered would be made promptly and in good faith and that the 
studio values of $4.50, $5.00 and $7.00 represented for pictures in 
coupon and other advertising offers were the actual sales values or 
prices at which said pictures were ordinarily sold in the usual course of 
business; that pictures offered as a “Special Christmas Offer” or at 
alleged “Special” prices are actually “special” in point of time and 
price, and that said coupon or “free” pictures, when made, would be 
the equal in character, quality and workmanship of the samples 
employed to sell them, when such were not the facts. Single photo- 
graphs unwillingly made by respondents, following controversy with 
a coupon holder refusing to purchase additional photographs, have 
been found frequently to be inferior in character and not the equal in 
finish, quality or merit of the samples exhibited in effecting the sale 
of the coupon. 

Further, in truth and in fact the miniature offered by respondents 
in circulars disseminated by them is not “free” as the recipients of the 
circular is required to render distinct personal services in connection 
with four other customers before being entitled to receive said so-called 
“free” miniature, namely, to see that each of the four persons presents 
a “portrait gift certificate” at the studio within.a period of thirty days, 
and the certificates alleged to have been “paid for by a friend” has not 
in fact been paid for by a friend or any other person, and the miniature 
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described as “silk” is not made or produced upon any base or back- 
ground of silk material. 

Par. 8. The use by respondents of the aforesaid acts, practices and 
methods in connection with the offering for sale and sale of their said 
products in commerce, as aforesaid, and particularly the failure of 
respondents to reveal essential and important facts as to the real 
character of the offer made, has had and now has, the tendency and 
capacity to and does mislead and deceive the purchasing public re- 
garding the actual character and purpose of the original offer made 
by respondents, including the identity of the actual product respond- 
ents were and are offering for sale, intend to sell, and are selling, con- 
cerning the quality, value and sales prices of their said enlargements 
or miniatures, and has led and does lead purchasers erroneously to 
believe that the said representations and implications, so made and 
used by respondents, are and were true, and causes and has caused 
a substantial number of the purchasing public, by reason of the errone- 
ous beliefs so engendered, to purchase substantial quantities of said 
products. 

The use by respondents of the aforesaid acts, practices and methods 
further has the tendency and capacity to, and does, unfairly divert 
trade to respondents from their competitors engaged in the sale of 
plain or colored photographs and enlargements or miniatures thereof, 
and frames therefor, in commerce among and between the various 
States of the United States and in the District of Columbia, who 
truthfully represent their products and do not make deceptive mis- 
representations in connection with the sale thereof either by affirma- 
tive acts and statements or by the failure to disclose material facts 
and purposes to customers and to prospective customers. Asa further 
consequence of the aforesaid acts and practices of respondents, the 
business of competitors has been injured by the unfair diversion of 
trade to the respondents and resulting loss of the confidence of a sub- 
stantial portion of the public in the entire photographic industry. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and respond- 
ents’ competitors and constitute unfair methods of competition in 
commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, FinpDINGs AS TO THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 25, 1944, issued and sub- 
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sequently served its complaint in this proceeding upon the respond- 
ents named in the caption hereof (except Ben Scheffman, who is de- 
ceased), charging said respondents with the use of unfair methods of 
competition in commerce and unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. After the filing 
of the respondents’ answers, testimony and other evidence in support 
of and in opposition to the allegations of the complaint were intro- 
duced before a trial examiner of the Commission theretofore desig- 
nated by it, and such testimony and other evidence were duly recorded 
and filed in the office of the Commission. Thereafter, this proceeding 
regularly came on for final hearing before the Commission upon the 
aforesaid complaint, the respondents’ answers thereto, the testimony 
and other evidence, the trial examiner’s recommended decision and 
exceptions thereto, brief in support of the complaint (no brief having 
been filed on behalf of the respondents) and oral argument of counsel; 
and the Commission, having disposed of the exceptions to the trial 
examiner’s recommended decision and having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. (a) The respondent, Eugene D. Petrey, for more 
than 5 years last past, as owner, or as a partner holding a substantial 
interest in a business now located at 708 Thirteenth Street NW., in 
the city of Washington, District of Columbia, known as Rembrandt 
Studio, and in a business located at 716 Thirteenth Street NW., in 
the city of Washington, District of Columbia, known as Goldcraft 
Portrait Studio, has operated, directed and controlled, or has par- 
ticipated in the operation, direction and control of said businesses. 
Said Rembrandt Studio was formerly located at 1317 F Street NW., 
in the city of Washington, District of Columbia. 

(6) The respondent, Dorothy T. Petrey, wife of Eugene D. Petrey, 
for more than 5 years prior to 1947 owned a substantial partnership 
interest in the said Rembrandt Studio and in Goldcraft Portrait 
Studio, and in such capacity she actively assisted the respondent, 
Eugene D. Petrey, in the operation, and in the direction and control, 
of said studios, particularly in the hiring and discharging of salesmen 
and other office employees, the formation of statements and represen- 
tations appearing in various coupons employed in the sale of photo- 
graphs, and the general direction and control of the studios. 
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(¢) The respondent, Theodore Rosenberg, also known as Ted Rose, 
now located in Springfield, Mass., for a period of approximately 11 
months preceding June 6, 1943, participated as a copartner in the 
operation of Rembrandt Studio, and prior to such participation was 
employed by the respondent, Eugene D. Petrey, in the studio busi- 
ness in Charleston, West Virginia. During the same period of time, 
Ben Scheffman, also named in the complaint as a respondent herein, 
but now deceased, was similarly connected with the business. 

(d) The respondents, Nicola Brozilla and B. B. Bishop, on or 
about June 5, 1943, purchased the entire interests of the said Theodore 
Rosenberg and Ben Scheffman in the Rembrandt Studio, and these 
respondents are now, and since the above date they have been, co- 
partners with the respondents, Eugene D. Petrey and Dorothy T. 
Petrey, in the operation of said Rembrandt Studio. 

Par. 2. The aforesaid respondents, during the periods of time and 
in the capacities indicated in the preceding paragraphs, have been, 
and the respondents, Eugene D. Petrey, Nicola Brozilla, and B. B. 
Bishop, are now, engaged in the sale and distribution of photographs, 
tinted or colored enlargements or reductions of photographs, and 
frames therefor. Said respondents cause and have caused their prod- 
ucts, when sold, to be transported from the Rembrandt Studio in 
the District of Columbia to the purchasers of such products, some of 
whom are also located in the District of Columbia and others in 
other States of the United States, particularly in the States of Mary- 
land and Virginia. The respondents maintain, and at all times men- 
tioned herein they have maintained, a regular course of trade in their 
products in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. 

Par. 3. In the course and conduct of their business, the respondents 
have been and are now in direct and substantial competition with 
various corporations and with other partnerships and individuals 
likewise engaged in the sale and distribution in commerce of photo- 
graphs, tinted and colored enlargements or reductions of Dees hay” 
and frames therefor. 

Par. 4. The principal business of the Rembrandt Bthdis is the 
taking of photographs of members of the public who call at the 
studio where they are photographed. After sitting for their pictures 
- to be taken, the customers are shown proofs from which they make 
selections of their own choosing to be finished and delivered to them 
by the studio. The finishing work in connection with the photographs 
is done principally by the Goldcraft Portrait Studio. At all times: 
mentioned herein, the business policies and practices of both Rem- 
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brandt Studio and Goldcraft Studio have been carefully supervised 
and controlled by the respondent, Eugene D. Petrey, who, prior to 
the early part of 1947, was assisted by the respondent, Dorothy T. 
Petrey. 

Par. 5. Approximately 7& to 80 percent of the business done by 
the respondents trading as Rembrandt Studio is derived from the sale 
of so-called “advertising” coupons, and offers of gift certificates or 
bonds. The respondents’ plan of operation is in substance as follows: 

House-to-house salesmen or canvassers equipped with appropriate 
credentials, coupons and certificates, and with attractive samples 
of photographic work represented as being typical of the work pro- 
duced and sold by the respondents, contact members of the purchasing 
public at their respective homes and places of business. Being im- 
pressed by the beauty and attractiveness of the samples shown, a pro- 
spective customer may be and often is induced to purchase a similarly 
finished photograph. The transaction is effected by the sale to the 
customer of a Rembrandt Studio coupon or certificate good for one 
such photograph, generally described on the coupon as either “One 
7 x 10 Goldcraft Colored in Oil,” or “One 9 x 12 Goldcraft Colored 
in Oil,” the sales agent representing to the purchaser that said coupon 
will be honored upon presentation at Rembrandt Studio and that 
it will be good for one photograph of the size and quality described 
thereon. The price of the photograph is printed on the face of the 
coupon, and the purchaser of the coupon is directed thereon either to 
pay the representative the total price of $1.00, or, where the total 
price to be paid is $2.00, to pay the representative one dollar and to 
pay the other dollar to the studio upon presentation of the coupon. 
In cases where the total price of the photograph is stated to be $1.00, 
the coupon also bears the statement “No Balance at Studio.” Each 
of the coupons has printed on its face a “studio value” of the photo- 
graph being sold, which values are stated to be $3.50, $4.50, $5.00 or 
$7.50. It is further provided on the coupons, among other things, 
that there is “Only one offer to a person or family unless additional 
portraits are ordered” and that “This advertising offer obtained 
through representative only.” 

Par. 6. The purchasers of coupons or certificates represented as 
being good for photographs at Rembrandt Studio are given to under- 
stand in each instance that they are dealing with a duly constituted 
agent or sales representative of said studio, and to believe that said 
agents and sales representatives have full authority to make the 
representations employed by them. The record shows that as a result 
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of representations made by such salesmen, and representations made 
on the coupons sold by them, many purchasers have been led to believe 
that the only thing necessary for them to do in order to obtain a 
Goldcraft portrait colored in oil, either 7 x 10 or 9 x 12 inches in size, 
is to call at the respondent’s studio and have a sitting without an 
appointment. 

Par. 7. In truth and in fact, the coupons sold by the respondents 
do not constitute bona fide agreements on the part of the respondents 
to make the photographs described on such coupons, or any other 
photographs, for the amounts stated thereon. Such coupons are used 
as an inducement to get customers into the respondents’ place of busi- 
ness where, it is expected, they will be sold other photographs at prices 
much higher than those stated on the coupons. The sum of one dollar 
which is paid to a salesman by a coupon purchaser is retained by the 
salesman as his commission, the respondents receiving no part of it, and 
it is only through the sale of photographs in addition to the one called 
for by a coupon that the respondents are able to realize any profit 
whatever from the transaction. The record is clear that the real 
purpose of the sale of the coupons is to sell to the purchasers thereof 
extra pictures at prices assuring the studio of a satisfactory profit. 

A number of customers who have purchased the respondents’ cou- 
pons appeared as witnesses in this proceeding and related their 
experiences following the purchase of such coupons. Instead of 
promptly and cheerfully proceeding to make the picture of such a 
customer upon his appearance at the studio, the respondents’ em- 
ployees would immediately launch upon a sustained, high-pressure 
sales talk to induce the customer to purchase additional photographs. 
When the customer stated that he or she wanted only the one picture 
called for by the coupon, various excuses were given by the representa- 
tives for not taking the picture or granting the sitting. In some in- 
stances, it was that the studio was rushed with business and that the 
coupon purchaser would have to come in at a later date. In other 
instances, it was that the respondents could not afford to take the 
picture at all unless additional photographs were ordered. In some 
cases, the coupon purchasers did not find out the real purpose of the 
coupon sale until they had received the proofs and returned them to 
the respondents’ studio with their selection of the picture to be made; 
and in all cases it was evident to the coupon purchaser that the re- 
spondents definitely intended, if possible, to avoid the making of the 
one photograph called for by the coupon unless additional photographs 
were ordered. A number of the customers testified that after failing 
in their attempt to obtain the one photograph called for by their 
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coupons they requested refunds of the money which they had paid 
the salesmen, but were told that this money was retained by the 
salesmen and that they must get any refund from such salesmen. 

Par. 8. After having represented to members of the public that. 
purchasers of their coupons may present such coupons at the respond- 
ents’ place of business and obtain the photographs described thereon, 
the respondents clearly were under an obligation to take the pictures of 
such purchasers and deliver to them photographs of the size and kind 
described on the coupons. The record shows, however, that the re- 
spondents, on numerous occasions, have unreasonably delayed the 
performance of their agreements, and that in some instances, they 
have completely repudiated them. In concealing from prospective 
purchasers of their coupons the real purpose of the sale of such cou- 
pons, the respondents have taken unfair advantage of such prospective 
purchasers, and many of them have been misled and deceived regard- 
ing the actual character and purpose of the respondents’ offers. As a 
result of such deception, substantial numbers of individuals have 
been induced to purchase and have purchased the respondents’ 
products. 

Par. 9. In the course and conduct of their business, the respondents 
have also distributed to former customers, by mail and otherwise, 
form letters or circulars offering “to make for you absolutely free a 
beautiful miniature size photograph from your negative we have on 
file.” Attached to each such form letter or circular were four “Por- 
trait Gift Certificates,” each reciting that “The bearer of this certificate 
will receive one 7 x 10 portrait” and that “This valuable certificate 
has been paid for by a friend.” In the text of said form letter or 
circular has appeared the following: 

These gift certificates are good indefinitely. However, we are anxious to have 
them used as soon as possible, and so, if you will see that all four certificates 
are redeemed within 80 days, we will give you absolutely free one beautiful 
miniature size photograph either from your negatives we have on file or from 
a new sitting. 

Through the use of such statements, the respondents have repre- 
sented to the recipients of their form letters or circulars that the mini- 
ature photographs referred to in said letters or circulars would be 
given as a gift or gratuity to each of the recipients upon the presenta- 
tion at the respondent’s studio for the four certificates enclosed with 
the letter. 

Par. 10. In truth and in fact, the photographs referred to in these 
form letters or circulars were not intended by the respondents to be 
actual gifts and, contrary to the respondents’ representations, they 
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were not given as a gratuity or without consideration. Such photo- 
graphs were never given to a recipient of a letter unless and until 
such recipient delivered to four other persons the four portrait cer- 
tificates enclosed with the letter, each of whom must have returned 
his certificate to the respondents’ studio. It thus appears that the 
photographs awarded were simply compensation for services rendered 
by the recipients of the letters in inducing other prospective customers 
to come to the respondents’ place of business. 

Par. 11. The use by the respondents of the aforesaid acts, practices 
and methods in connection with the sale of their photographs has had 
the capacity and tendency to, and has, misled and deceived a substan- 
tial portion of the purchasing public into the purchase of the respond- 
ents’ photographs. Asa result thereof, substantial trade in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, has 
been unfairly diverted to the respondents from their competitors. 


CONCLUSION 


The acts, practices and methods of the respondents as herein found 
have all been to the prejudice and injury of the public and to the 
respondents’ competitors and have constituted unfair methods of com- 
petition in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade 
Commission Act. 

Commissioner Mason not participating. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the respondents’ an- 
swers thereto, testimony and other evidence introduced before a trial 
examiner of the Commission theretofore duly designated by it, the 
trial examiner’s recommended decision and exceptions thereto, brief 
in support of the complaint (no brief having been filed on behalf of 
the respondents) and oral argument of counsel, and the Commission 
having disposed of the exceptions to the trial examiner’s recommended 
decision and having made its findings as to the facts and its conclusion 
that the respondents have violated the provisions of the Federal Trade 
Commission Act: 

It is ordered, That the respondents, Eugene D. Petrey, Dorothy T. 
Petrey, Theodore Rosenberg, Nicola Brozilla, and B. B. Bishop, 
individually and as copartuers trading as Rembrandt Studio, or 
trading under any other name or trade designation, and said respective 
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respondents’ agents, representatives and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale or distribution of plain, tinted or colored photographs, or enlarge- 
ments or reductions thereof, in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Representing, directly or by implication, that any photograph 
will be made for a stipulated price, unless such a photograph will in 
fact be made for the stipulated price without the imposition or 
attempted imposition of any condition not clearly disclosed in the 
representation. 

2. Representing, through the use of so-called advertising coupons, or 
by any other means, that a photograph of a designated kind and 
character will be made for a stipulated price unless such representation 
is made in good faith and failure to conform therewith is due to 
circumstances not reasonably under the respondents’ control. 

3. Using the word “free,” or any other word or term expressly or 
implied importing a like meaning, in advertising, to designate, describe 
or refer to any article of merchandise which is not in fact a gift or 
gratuity or which is not given without requiring the purchase of other 
merchandise or the performance of some service inuring directly or 
indirectly to the benefit of the respondents. 

Lt is further ordered, That the complaint herein be, and it hereby is, 
dismissed as to the respondent, Ben Scheffman, now deceased. 

It is further ordered, That the respondents against whom this order 
is directed shall, within sixty (60) days after service upon them of this 
order, file with the Commission a report in writing, setting forth in 
detail the manner and form in which they have complied therewith. 

Commissioner Mason not participating. 
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BONNER PACKING COMPANY ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSECTION (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 
1914, AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5584. Complaint, Apr. 6, 1948—Decision, Nov. 9, 1950 


Where a corporation and four officers thereof who, to a substantial degree, con- 
trolled its distribution and sales policies, engaged in the processing and 
packing, and interstate sale and distribution of apricots, figs, peaches, raisins, 
nectarines, and other dried fruits to many nationally known firms including 
packing companies, wholesale grocers, chain and independent grocery stores, 
through brokers known in the trade as “buying brokers” and who designated 
themselves as brokers, merchandise brokers, or primary distributors,. but, 
unlike brokers, purchased in their own names, and for their own accounts— 

(a) Deducted from the faces of the invoices of products shipped to such “buying 
brokers,” in response to the latters’ purchase orders, regular commissions 
or brokerage fees and collected from them the purchase price; and, for a 
short period of time subsequent to the enactment of the Robinson-Patman 
Act, continued their previous practice of selling their dried fruits in commerce 
directly to another large buyer and of deducting from the faces of the in- 
voices on such sales regular commissions or brokerage fees; and 

(6) For a substantial period of time subsequent to the passage of said act 
reduced the price of their products to a number of selected buyers under a 
special arrangement made by it with a brokerage company, whereby the com- 
mission or brokerage fee of said company was reduced from the regular 
214 percent commission to 114 percent, and the savings reflected in the prices 
to such buyers; and in other sales to said selected buyers allowed them, 
instead of price reductions, other concessions in the form of absorption of 
cartage or consolidation charges incident to pool car shipments, which simi- 
larly reflected such savings: 

Held, That such paying and granting of commissions, brokerage fees or other 
compensation or allowances or discounts in lieu thereof, to buyers of said 
products on purchases for such buyers own account, constituted violations of 
subsec. (c) of sec. 2 of the Clayton Act as amended by the Robinson-Patman 


Act. 


A broker of dried fruits as the term is used in the instant proceeding, is a sales 
agent who negotiates the sale of dried fruits for and on behalf of a principal 
seller, acting as his sales agent, soliciting and obtaining orders for the princi- 
pal’s dried fruit at the principal’s prices and on the principal’s terms, and 
ordinarily transmitting the orders received by him to his principal—who 
thereafter invoices and ships the fruits directly to the buyer—and is com- 
pensated by a commission or brokerage fee which is usually calculated as 
a certain percentage of the invoice sales price of the dried fruits sold. He 
is not a trader for profit, does not buy the fruits from his principal or sell 
them for his own account, and does not at any point in the transaction 
take title to or have any financial interest in the dried fruits sold by him, 
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except for his commission or brokerage fee, and neither makes a profit nor 
suffers a loss on any such transaction. 


Mr. Edward 8. Ragsdale for the Commission. 
Mr. W. M. Miles, of Fresno, Calif., and Covington, Burling, Rublee, 
O’Brian & Shorb, of Washington, D. C., for respondents. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, have vio- 
lated and are violating the provisions of subsection (c) of section 2 
of the Clayton Act, as amended by the Robinson-Patman Act, approved 
June 19, 1936 (U.S. C., title 15, sec. 13), hereby issues its complaint, 
stating its charges with respect thereto as follows: . 

ParacrarH 1. Respondent Bonner Packing Co. is a corporation 
organized, existing, and doing business under the laws of the State of 
California, with its office and principal place of business located at 
626 Blix Building, Fresno, Calif. The respondent also maintains a 
packing plant at Logan, Calif., and is engaged in the business of 
processing, packing, selling, and distributing apricots, figs, peaches, 
raisins, nectarines, and other fruits, all of which are hereinafter desig- 
nated as dried fruits. The respondent sells its dried fruits to many 
nationally known firms, including baking companies, wholesale gro- 
cers, chain grocery stores, independent grocery stores and many other 
buyers located in various sections of the United States. The respond- 
ent generally enters into formal contracts with such buyers, such con- 
tracts requiring respondent to sell and deliver to such buyers its dried 
fruits at definite prices during a stated period of time. 

Par. 2. Respondent Charles W. Bonner is an individual residing 
in Fresno, Calif. He is now president of Bonner Packing Co. and 
has been a substantial stockholder and an officer of said corporation 
for a substantial period of time since June 19, 1936. After becoming 
an officer, and at the present time, and for some time past as président 
respondent Bonner has exercised, and still exercises a substantial de- 
gree of authority and control over the business conducted by said 
corporation, including the direction of its distribution and sales 
policies. 

Par. 3. Respondent Claire P. Hill is an individual residing in 
Fresno, Calif. He is now first vice president and sales manager of 
we Packing Co. and has been a substantial stockholder and an 
officer of said corporation for a substantial period of time since June 
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19, 1936. After becoming an officer, and at the present time, and for 
some time past as first vice president and sales manager, respondent 
Hill has exercised, and still exercises, a substantial degree of authority 
and control over the business conducted by said corporation, including 
the direction of its distribution and sales policies. 

Par. 4, Respondent M. P. Davison is an individual residing in 
Fresno, Calif. He is second vice president of Bonner Packing Co. 
and has been a substantial stockholder and an officer of said corpora- 
tion for a substantial period of time since June 19, 1936. After 

ecoming an officer, and at the present time, and for some time past 
as second vice president, respondent Davison has exercised, and still 
exercises, a substantial degree of authority and control over the busi- 
ness conducted by said corporation, including the direction of its 
distribution and sales policies. 

Par. 5. Respondent Alfred U. Thomsen is an individual residing in 
Fresno, Calif. He is now secretary-treasurer of Bonner Packing Co. 
and has been a substantial stockholder and an officer of said corporation 
for a substantial period of time since June 19, 1936. After becoming 
an officer, and at the present time, and for some time past as secretary- 
treasurer, respondent Thomsen has exercised, and still exercises, a 
substantial degree of authority and control over the business conducted 
by said corporation, including the direction of its distribution and 
sales policies. 

Par. 6. Respondent corporation Bonner Packing Co., as aforesaid, 
is now and has been since prior to June 19, 1936, engaged in the business 
of processing, packing, sale and distribution of dried fruits, and said 
individual respondents, through said corporate respondent, have like- 
wise been engaged in said business. Said respondents, in the course 
and conduct of their business, have sold and distributed, and now sell 
and distribute, their dried fruits to buyers located in the various 
States of the United States other than the State in which respondents 
are located, and as a result of said sales and the respondents’ instruc- 
tions such dried fruits are shipped and transported across State lines 
to such buyers so located. The corporate respondent and each of the 
individual respondents are hereinafter referred to as respondents. 

Par. 7. Respondents, through said respondent corporation, now sell 
and distribute, and since June 19, 1936, have sold and distributed, their 
dried fruits in commerce by three separate and distinct methods, 
namely : 

(1) Through brokers who as respondents’ sales agents make sales 
to buyers and are paid respondents’ customary rate of commissions or 
brokerage for such services. 
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(2) Directly to favored buyers, without the intervention of brokers, 
at prices reflecting respondents’ savings in commissions or brokerage 
fees. 

(3) Through brokers to favored buyers on which sales the brokers 
do not receive the usual and customary commissions or brokerage but 
only a part or portion thereof, the other part of such commissions or 
brokerage being allowed to the favored buyers on such sales. 

The three methods mentioned above are more fully described in 
paragraph 8. 

Par. 8. First. The first and principal method is by selling dried 
fruits to buyers through brokers of food products and for such services 
to respondents such brokers are compensated by being paid the cus- 
tomary commissions or brokerage fees. Such brokers are customarily 
paid 21% percent of the purchase price of the dried fruits they sell 
for respondents. 

A broker of dried fruits, as used herein, may be defined as a sales 
agent who negotiates the sale of such dried fruits for and on account 
of the respondents as principal. Such brokers act as respondents’ 
sales agents, soliciting and obtaining orders for respondents’ dried 
fruits, at respondents’ prices, on respondents’ terms. Such brokers 
customarily transmit such purchase orders to the respondents, who 
thereafter invoice and ship the dried fruits to the buyer. The respond- 
ents pay such brokers for their services in negotiating and making 
such sales for the respondents’ account commissions or brokerage fees 
which are customarily based on a percentage of the invoice sales prices 
of the dried fruits sold. Such brokers are not traders for profit, and 
do not take title to or have any financial interest in the dried fruits 
sold, except for their commissions or brokerage fees, and they neither 
make a profit nor suffer a loss on the transaction. A broker of dried 
fruits does not buy such products from his principal or sell such prod- 
ucts for his own account. This phase or method of distributing and 
selling respondents’ dried fruits is not challenged by this complaint. 

Second: A second method which is challenged by this complain, 
is respondents’ sales of their dried fruits directly to buyers without 
the intervention of brokers, at prices reflecting respondents’ savings in 
commissions or brokerage fees. Such buyers are of two distinct clas- 
sifications, (1) large chain store organizations; and (2) “buying brok- 
ers.” Representative of the large chain store organization which 
purchases dried fruits from respondents direct is: 

American Stores Co., of Philadelphia, Pa. This buyer is a cor- 
poration engaged in the business of buying and selling food prod- 
ucts, including groceries, bakery products, vegetables, dried and 
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canned fruits. This favored buyer has nine large warehouses and 
approximately two thousand retail stores located principally on the 
east coast in the States of Pennsylvania, New Jersey, Delaware, Mary- 
land, New York, Virginia, and West Virginia. Its principal office is 
located in Philadelphia, Pa., where it purchases substantial quantities 
of dried fruits for its numerous retail units. 

Respondents also sell substantial quantities of their dried fruits 
directly to buying brokers who generally designate themselves as 
brokers, merchandising brokers or primary distributors. These buyers 
are not in fact brokers but are generally known in the trade as buying 
brokers. 

All such buyers referred to above, including the chain store organ- 
ization and the buying brokers, transmit their own purchase orders for 
dried fruits directly to the respondents. The respondents thereafter 
invoice and ship such dried fruits directly to such buyers from whom 
respondents collect the purchase price of the merchandise. The 
respondents grant and allow such buyers, directly or indirectly, com- 
missions or brokerage fees on such purchases. The rate of commissions 
or brokerage fees granted and allowed by respondents to such buy- 
ers is usually 214 percent of the purchase price of the dried fruits pur- 
chased. Respondents grant and allow such buyers such commissions 
or brokerage frees directly or indirectly, usually by deducting or 
allowing from the invoice price of the dried fruits purchased an 
amount customarily designated as commissions or brokerage fees. 
Representative of the two distinct classifications of direct buyers to 
whom respondents have sold dried fruits in commerce since June 
19, 1936, and to whom they have allowed, directly or indirectly, com- 
missions or brokerage fees on such purchases are: 


“Buying Brokers” Large Chain Store Organization 
Foote Bros. & Co., American Stores Company, 
Norfolk, Virginia. Philadelphia, Pennsylvania. 


Koehler-Spalding Co., 
Louisville, Kentucky. 
Loeb Apte Co., 
Atlanta, Georgia. 

Third: The respondents’ third method of sale, which is also chal- 
lenged by this complaint, is their sales to certain favored buyers, 
including both a large wholesale organization, S & W Fine Foods, 
Inc., and a large chain store organization, namely, Safeway Stores, 
Inc., which favored buyers pay less to respondents for dried fruits 
than other buyers of similar commodities. 
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Respondents sell such favored buyers dried fruits at net prices, 
which prices reflect allowances for commissions and brokerage fees, 
The favored buyers also receive other financial benefits as a result 
of respondents’ savings in brokerage fees. 

Such favored buyers are sold through certain selected brokers to 
whom respondents pay less than they customarily pay their brokers, 
and such savings in commissions or brokerage fees as respondents 
effect in this manner are passed on directly or indirectly to respond- 
ents’ favored customers in the form of lower prices, which prices re- 
flect, directly or indirectly, the amount of commissions or brokerage 
fees retained by the respondents in such transactions. Jor example, 
George I. Taylor of 24 California Street, San Francisco, Calif., is one 
of respondents’ selected brokers through whom respondents sell their 
dried fruits to both their “regular or run-of-the-mill buyers,” and also 
to certain favored buyers, including S & W Fine Foods, Inc., and 
Safeway Stores, Inc. On sales to respondents’ favored buyers respond- 
ents pay their broker only 114 percent of the purchase price as com- 
missions or brokerage fees for making such sales, while on sales made 
by the same broker to respondents’ regular or run-of-the-mill buyers 
such broker is paid 21% percent of the purchase price as commissions 
or brokerage fees. 

The respondents’ favored buyer, S & W Fine Foods, Inc., is a cor- 
poration engaged in the business of processing, buying, selling and 
distributing an extensive line of food products, including groceries, 
vegetables, dried and canned fruits, and bakery products. This favored 
buyer maintains many warehouses and sales offices, principally in 
Oakland, Los Angeles, and San Francisco, Calif.; Portland, Oreg.; 
Seattle, Wash.; Chicago, Ill., and New York, N. Y. Its principal 
office is located in San Francisco, Calif., where it purchases substan- 
tial quantities of food products for its numerous wholesale units. 

The respondents’ favored buyer, Safeway Stores, Inc., is a corpo- 
ration engaged in the business of processing, buying and selling at 
wholesale and retail food products including groceries, vegetables, 
dried and canned fruits, and bakery products. This favored buyer 
has approximately twenty-five hundred retail stores which are located 
in various States of the United States, including Denver, Colo.; Poca- 
tello, Idaho; Wichita, Kans.; Salt Lake City, Utah; Dallas, Tex. ; 
Washington, D. C.; New York, N. Y., and Richmond, Va. Its prin- 
cipal office is located in Oakland, Calif., where it purchases substantial 


quantities of food products, including dried fruits, for its numerous 
retail units. 
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Respondents sell such favored buyers dried fruits at net prices, 
which prices reflect allowances for commissions and brokerage fees. 
The favored buyers, or some of the favored buyers, also receive on 
occasions other financial benefits as a result of respondents’ savings 
in brokerage fees. Representative of such benefits are: 

(1) Granting and allowing certain favored buyers the right to 
reduce or cancel its contracts to purchase respondents’ dried fruits 
if respondents do not elect to meet lower prices; 

(2) Respondents also absorb certain diversion and cartage charges 
incident to pool car shipments to certain favored buyers; 

3) Respondents sell their dried fruits to certain favored buyers 
at special confidential prices, which prices are lower than the prices 
at which respondents sell similar products to their “regular or run-of- 
the-mill buyers ;” 

(4) Respondents contract with certain favored buyers to sell dried 
fruits at a stated price for future delivery with the understanding 
that if the market declines respondents will either meet the decline 
or cancel the order; 

(5) Respondents protect certain favored buyers on their orders 
for dried fruits at very low prices, and at the same time prevent such 
favored buyers from sustaining any loss by reason of market decline; 

(6) Respondents allow certain favored buyers to profit of the mar- 
ket on dried fruits advances, but cancel the contract without loss to 
the favored buyers if the market declines. 

Par. 9. The respondents, since June 19, 1936, in connection with the 
sale of their dried fruits in commerce, as aforesaid, have been and 
are now paying or granting and have paid and granted directly or 
indirectly commissions, brokerage or other compensation or allow- 
ances and discounts in dieu thereof to buyers on their own purchases 
of respondents’ dried fruits. Such buyers have, as aforesaid, pur- 
chased respondents’ dried fruits in their own names and for their own 
respective accounts for resale. 

Par. 10. The acts and practices of each of the respondents herein, 
namely, Bonner Packing Co., a corporation, and Charles W. Bonner, 
Claire P. Hill, M. P. Davison, and Alfred U. Thomsen, individually 
and as oflicers of Bonner Packing Co., in promoting the sale of their 
dried fruits in commerce by paying, granting or allowing to buyers 
directly or indirectly commissions, brokerage or other compensation 
or allowances or discounts in lieu thereof, as set forth above, are in 
violation of subsection (c) of section 2 of the Clayton Act, as amended. 
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Pursuant to the provisions of an act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (the Clay- 
ton- Act), as amended by the Robinson-Patman Act, approved June 
19, 1936 (15 U.S. C., Sec. 13), the Federal Trade Commission on April 
6, 1948, issued and subsequently served upon the respondents named 
in the caption hereof its complaint in this proceeding, charging said 
respondents with having violated subsection (c) of section 2 of said 
Clayton Act, as amended. The respondents’ answer to the complaint 
was filed on June 14, 1948. On March 29, 1949, however, said respond- 
ents filed with the Commission a motion requesting leave to withdraw 
said original answer and to file in lieu thereof a substitute answer in 
which, for the purposes of this proceeding and with certain explana- 
tions and limitations, they admitted all of the material allegations 
of fact set forth in the complaint and waived all intervening procedure 
and further hearing as to said facts, but reserved to themselves the 
right to file briefs and present oral argument as to what order, if any, 
should be issued upon the facts admitted; and the Commission, by 
order entered herein, on December 15, 1949, granted said motion. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission upon the complaint, the respondents’ substitute answer 
thereto, a memorandum proposing disposition of the case, filed by 
counsel in support of the complaint, attached to which memorandum 
was a proposed form of order to cease and desist, and a memorandum 
with respect to disposition of the matter filed on behalf of the re- 
spondents (the respondents in the meantime having waived their right 
to file briefs and present oral argument) ; and the Commission, having 
duly considered the matter and being now fully advised in the premises, 
makes this its findings as to the facts and its conclusion drawn there- 
from. 

FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondent, Bonner Packing Co., is a corpora- 
tion organized, existing and doing business under the laws of the 
State of California, with its office and principal place of business 
located at 626 Blix Building, Fresno, Calif. Said respondent also 
maintains a packing plant at Logan, Calif. 

Par. 2. The respondent, Charles W. Bonner, is an individual 
residing in Fresno, Calif. He is now president of Bonner Packing 
Co., and for a substantial period of time since June 19, 1936, he has 
been a substantial stockholder and an officer of said corporation. After 
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becoming an officer of Bonner Packing Co. and at the present time, 
and for some time past as president of Bonner Packing Co., respond- 
ent Bonner has exercised, and he still exercises, a substantial degree 
of authority and control over the business conducted by said corpora- 
tion, including the direction of its distribution and sales policies. 

Par. 3. The respondent, Claire P. Hill, is an individual residing 
in Fresno, Calif. He is now first vice president and sales manager 
of Bonner Packing Co., and for a substantial period of time since 
June 19, 1936, he has been a substantial stockholder and an officer 
of said corporation. After becoming an officer of Bonner Packing 
Co. and at the present time, and for some time past as first vice 
president and sales manager of Bonner Packing Co., respondent 
Hill has exercised, and he still exercises, a substantial degree of au- 
thority and control over the business conducted by said corporation, 
including the direction of its distribution and sales policies. 

Par. 4. The respondent, M. P. Davison, is an individual residing 
in Fresno, Calif. He is now second vice president of Bonner Packing 
Co., and for a substantial period of time since June 19, 1936, he has 
been a substantial stockholder and an officer of said corporation. After 
becoming an officer of Bonner Packing Co. and at the present time, 
and for some time past as second vice president of Bonner Packing 
Co., respondent Davison has exercised, and he still exercises, a sub- 
stantial degree of authority and control over the business conducted 
by said corporation, including the direction of its distribution and 
sales policies. 

Par. 5. The respondent, Alfred U. Thomsen, is an individual resid- 
ing in Fresno, Calif. He is now secretary treasurer of Bonner Pack- 
ing Co., and for a substantial period of time since June 19, 1936, he 
has been a substantial stockholder and an officer of said corporation. 
After becoming an officer of Bonner Packing Co. and at the present 
time, and for some time past as secretary treasurer of Bonner Packing 
Co., respondent Thomsen has exercised, and he still exercises, a sub- 
stantial degree of authority and control over the business conducted 
by said corporation, including the direction of its distribution and 
sales policies. 

Par. 6. The respondent corporation, Bonner Packing Co., is now, 
and since prior to June 19, 1936, it has been, engaged in the business of 
processing, packing, selling and distributing apricots, figs, peaches, 
raisins, nectarines, and other fruits, all of which products are herein- 
after designated collectively as dried fruits; and the individual re- 
spondents, acting by and through said corporate respondent, are now, 
and at all times mentioned herein they have been, engaged in the same 
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business. The respondents sell their dried fruits to many nationally 
known firms, including packing companies, wholesale grocers, chain 
grocery stores, independent grocery stores and many other buyers lo- 
cated in various sections of the United States, and at all times men- 
tioned herein the respondents have maintained a continuous current of 
trade and commerce in said dried fruits among and between the vari- 
ous states of the United States. 

Par. 7. The respondents have conducted their business of distribut- 
ing dried fruits by three separate and distinct methods, namely, (1) 
by selling such products through brokers who, as the respondents’ sales 
agents, have made sales to buyers and have been paid for their services 
regular commissions or brokerage fees, usually 214 percent of the in- 
voice sales prices, which method of doing business was not challenged 
by the complaint herein, (2) by selling such products directly to cer- 
tain favored buyers, without the intervention of brokers, at prices 
which reflected the respondents’ savings in commissions or brokerage 
fees, and (3) by selling such products through brokers to certain other 
favored buyers, but paying the brokers commissions or brokerage fees 
amounting to only a portion of the regular or customary rate and 
allowing directly to the buyers the other portion of the commissions 
or brokerage fees on such sales. 

Par. 8. (a) A broker of dried fruits, as the term “broker” is used 
herein, is a sales agent who negotiates the sale of dried fruits for and 
on behalf of a principal seller. Such a broker acts as the principal 
seller’s sales agent, soliciting and obtaining orders for the principal’s 
dried fruits at the principal’s prices and on the principal’s terms, and 
ordinarily transmits the orders received by him to his principal who, 
thereafter, invoices and ships the dried fruits directly to the buyer. 
As compensation for his services, a broker is paid a commission or 
brokerage fee, which is usually calculated as a certain percentage of 
the invoice sale price of the dried fruits sold. Such a broker is not a 
trader for profit and he does not buy the dried fruits from his principal 
or sell such products for his own account. He does not at any point 
ina transaction take title to or have any financial interest in the dried 
fruits sold by him, except for his commission or brokerage fee, and he 
neither makes a profit nor suffers a loss on any such transaction. That 
phase of the respondents’ business involving the sale of their dried 
fruits through brokers in this manner is not involved in this 
proceeding. 

(&) In addition to selling their dried fruits through brokers in the 
manner described in subparagraph (a), the respondents, for a sub- 
stantial period of time subsequent to June 19, 1936, sold their products 
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in commerce directly to certain buyers who are known in the trade 
as “buying brokers.” Such buyers generally designated themselves 
as brokers, merchandise brokers, or primary distributors, but in their 
transactions with the respondents they purchased dried fruits in their 
own names and for their own accounts and they did not in such trans- 
actions act as brokers. Such “buying brokers” transmitted their own 
purchase orders for dried fruits directly to the respondents and the 
respondents thereafter invoiced and shipped the products ordered 
directly to such “buying brokers,” from whom the purchase price of 
the merchandise was collected. In such transactions, the respondents 
deducted from the faces of the invoices regular commissions or broker- 
age fees. For a short period of time subsequent to June 19, 1936, the 
respondents also continued their previous practice of selling their 
dried fruits in commerce directly to one other large buyer and of 
deducting from the faces of the invoices on such sales regular com- 
missions or brokerage fees. The respondents state that this practice 
has now been discontinued and that they do not now sell any of their 
products directly to “buying brokers” or to other direct buyers and 
allow any commissions or brokerage fees on such sales. 

(ce) In selling their dried fruits through brokers in the manner 
described in subparagraph (a) of this paragraph 8, it is and has been 
the respondents’ practice to pay a broker negotiating a sale a commis- 
sion or brokerage fee amounting to 21% percent of the invoice price of 
the products sold. For a substantial period of time subsequent to 
June 19, 1936, however, the respondents had a special arrangement 
with the George I. Taylor Co., a brokerage company of San Francisco, 
Calif., under the terms of which on sales to a number of selected 
buyers the broker was paid a commission or brokerage fee of only 
114 percent of the invoice price of the dried fruits sold, and under 
which arrangement the price of such products to the buyer was re- 
duced by the amount of the remainder of the regular 21% percent 
commission or brokerage fee. The respondents thus sold their dried 
fruits to such buyers at prices reflecting their savings in commissions 
or brokerage fees effected under this special arrangement. In some 
of their sales of dried fruits to these selected buyers, the respondents, 
instead of reducing the prices, allowed said buyers other concessions 
in the form of absorption of cartage or consolidation charges incident 
to pool car shipments, and these concessions likewise reflected the 
respondents’ savings in brokerage on such sales. The respondents 
state that these practices also have now been entirely discontinued. 
They state further that all of their relations with the George I. Taylor 
Co. have now been terminated. 
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Par. 9. The Commission therefore finds that since June 19, 1936, 
the respondents, in connection with the sale of their dried fruits in 
interstate commerce, have paid or granted to buyers thereof, commis- 
sions, brokerage fees, or other compensation or allowances or dis- 
counts in lieu thereof, on purchases made for such buyers’ own 
accounts. 

CONCLUSION 


The respondents’ acts of paying and granting commissions, broker- 
age fees, or other compensation or allowances or discounts in leu 
thereof, to buyers of dried fruits on purchases for such buyers’ own 
accounts constituted violations of subsection (¢) of section 2 of the 
Clayton Act, as amended. 

Commissioner Mason not participating. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondents’ substitute 
answer, in which answer said respondents, for the purposes of this 
proceeding and with certain explanations and limitations, admitted 
all of the material allegations of fact set forth in the complaint and 
waived all intervening procedure and further hearing as to said facts, 
and certain memoranda with respect to disposition of the case, filed 
by counsel in support of the complaint and by counsel for the respond- 
ents, and the Commission having made its findings as to the facts and 
its conclusion that the respondents have violated the provisions of 
subsection (c) of section 2 of the act of Congress entitled “An Act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (the Clayton Act), 
as amended by the Robinson-Patman Act, approved June 19, 1936 (15 
USC, sec. 18) : 

[t is ordered, That the respondent, Bonner Packing Co., a corpora- 
tion, and its officers, and the respondents, Charles W. Bonner, Claire 
P. Hill, M. P. Davison, and Alfred U. Thomsen, individually and as 
officers of Bonner Packing Co., and said respondents’ respective agents, 
representatives and employees, directly or through any corporate or 
other device, in connection with the sale of dried fruits or other mer- 
chandise in commerce, as “commerce” is defined in the aforesaid 
Clayton Act, do forthwith cease and desist from: 

Paying or granting, directly or indirectly, to any purchaser, any 
thing of value as brokerage, or any commission, compensation, allow- 
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ance or discount in lieu thereof, upon any purchase made for such 
purchaser’s own account. 

Itis further ordered, That the respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report in writing setting forth in detail the manner and form 
in which they have complied with this order. 

Commissioner Mason not participating. 
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In roe MATTER OF 


O. K. HAT NOVELTIES, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 ; 
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Where a corporation and the two officers who formulated and directed its 
policies, engaged in the manufacture and interstate sale and distribution 
of new hats, and of used or second-hand hats made from previously used 
hat bodies which they cleaned, dyed and blocked and to which, when neces- 
sary, they added new trimmings, sweat bands and linings so that, when 
finished, they had the appearance of new hats— 

(a) Sold said renovated hats with no markings or labeling thereon to disclose 
they were in fact used or secondhand, whereby a substantial portion of 
the purchasing public was led to believe that the hats were new and pur- 
chased substantial quantities thereof, and with the result of placing in 
the hands of dealers purchasing such hats for resale a means of misleading 
the public with respect to said products; and 

Where said corporation and its said officers, engaged in the manufacture for 
introduction into commerce, and in the sale, transportation and distribution 
therein, of hats composed in whole or in part of wool, reprocessed wool 
or reused wool as defined and so constituting ‘wool products” as defined 
in the Wool Products Labeling Act and subject thereto— 

(0) Misbranded said products in violation of said Act and the rules and 
regulations promulgated thereunder by failing to affix thereto stamps, tags, 
labels, or other means of identification, or a substitute in lieu thereof, 
showing the percentage of the fiber weight of wool, fiber other than wool, 
and other information called for, including the name of the manufacturer 
or the manufacturer’s identification number, and the name of a seller or re- 
seller of the product, as provided for in rule 4, prior to its amendment, or the 
name of one or more persons subject to section 3 of the act: 

Held, That such acts and practices, under the circumstances set forth, were to 
the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal Trade 
Commission, and that the acts and practices immediately above set out 
were in violation of the Wool Products Labeling Act of 1939 and the rules 
and regulations promulgated thereunder, 


Before Mr. William L. Pack, trial examiner. 
Mr. Charles S. Cox for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, 
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having reason to believe that O. K. Hat Novelties, Inc., a corporation, 
and Herbert Schorr and Henry Fried, individually and as officers 
of O. K. Hat Novelties, Inc., hereinafter referred to as respondents, 
have violated the provisions of said acts and the rules and regulations 
promulgated under the Wool Products Labeling Act of 1939, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 


Count I 


ParaGrapH 1. Respondent O. K. Hat Novelties, Inc., is a corpora- 
tion organized and doing business under and by virtue of the laws of 
the State of New York with its office and principal place of business 
at 710 Wythe Avenue, Brooklyn, N. Y. Respondent Herbert Schorr 
is an individual and an official and principal stockholder in respond- 
ent O. K. Hat Novelties, Inc., with its office and principal place of 

‘ business located at 710 Wythe Avenue, Brooklyn, N. Y. Respondent 
Henry Fried, also known as Henry Friedberg, is an individual and 
an official in the respondent O. K. Hat Novelties, Inc., with his office 
and principal place of business also located at 710 Wythe Avenue, 
Brooklyn, N. Y. Said individual respondents formulate, control and 
direct the policies and matters of the corporate respondent. 

Said respondents act together and in cooperation each with the other 
in doing the acts and things hereinafter alleged. 

Par. 2. Respondents are now and for more than 1 year last past 
have been engaged in the manufacture of hats which are sold to 
purchasers thereof located at various points in the United States and 
in the District of Columbia. Respondents cause and have caused said 
hats, when sold, to be transported from their aforesaid place of busi- 
ness in Brooklyn, N. Y., to purchasers thereof at their respective 
points of location in various States of the United States and in the 
District of Columbia. There is now and has been for more than 1 
year last past, a course of trade in said hats in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

In the course and conduct of their business, respondents are in com- 
petition with other corporations and with individuals and partner- 
ships engaged in the sale and distribution of like or similar mer- 

_ chandise in commerce between and among the various States of the 
United States and in the District of Columbia. 
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Par. 3. In the course and conduct of their business, as aforesaid, 
respondents have manufactured hats which were made over from 
used, reprocessed or ashcan hat bodies without labeling the same as 
secondhand or reused hats; said previously worn or used hats are 
reconditioned by respondents by cleaning, dyeing and blocking same 
and wherever necessary, by adding new trimmings, sweatbands and 
linings, and sell said products in commerce as aforesaid. 

Said hats, when offered for sale by respondents, have the appear- 
ance of new hats. When such hats, having the appearance of new 
hats, are offered to the purchasing public, they are not clearly and 
conspicuously labeled as being secondhand hats and therefore are 
readily accepted by members of the purchasing public as being new 
products. 

Said hats are sold to retailers and other dealers without any label, 
marking or designation stamped thereon or attached thereto to indi- 
cate to the purchasing public or to the dealers that said hats are in 
fact secondhand products that have undergone certain processes that. 
have given them the appearance of new products. As a result, a sub- 
stantial portion of the purchasing public has been led to believe and 
is now being led to believe that they were and are new hats manufac- 
tured entirely from new materials. As a result of this mistaken and 
erroneous understanding and belief, substantial quantities of respond- 
ents’ said hats have been purchased and are now ‘being purchased by 
members of the public. 

By said acts and practices respondents also place in the hands of 
the purchasers of their merchandise for resale a means and instru- 
mentality whereby they may and do deceive and mislead the purchas- 
ing public as to the true facts in regard to respondents’ said hats. 

Par. 4. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Count IT 


ParacraPH 1. As and for paragraph 1 of this count II of its com- 
plaint against respondents, the Federal Trade Commission adopts 
and incorporates by reference and makes as a part hereof, as fully as 
if set out verbatim herein, all of that part of count I of this complaint 


down to and including paragraph 2 of said count I and further 
charges: 
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Par. 2. Respondents are engaged in the introduction and the manu- 
facture for introduction into commerce, and in the sale, transporta- 
tion and distribution of wool products as such products are defined in 
the Wool Products Labeling Act of 1939, ir commerce as “commerce” 
is defined in said act and in the Federal Trade Commission Act. Many 
of respondents’ said products are composed in whole or in part of 
wool, reprocessed wool or reused wool as those terms are defined in 
the Wool Products Labeling Act of 1939, and such products are sub- 
ject to the provisions of said act and the rules and regulations pro- 
mulgated thereunder. Since January 15, 1948, respondents have vio- 
lated the provisions of said act and said rules and regulations in the 
introduction into commerce and in the manufacture for introduction 
into commerce, and in the sale, transportation and distribution of 
said wool products in said commerce by causing said wool products to 
be misbranded within the intent and meaning of said act and said rules 
_and regulations. 

Par. 3. Among the wool products introduced and manufactured 
for introduction into commerce and sold, transported and distributed 
in said commerce as aforesaid were articles of wearing apparel, such 
as hats. Exemplifying respondents’ practice of violating said act, 
and the rules and regulations promulgated thereunder, is their mis- 
branding of the aforesaid products in violation of the provisions of 
said act, and said rules and regulations, by failing to affix to said 
products a stamp, tag, label, or other means of identification, or a 
substitute in lieu thereof, as provided by said act, showing (a) the 
percentage of the total fiber weight of the wool product, exclusive of 
ornamentation not exceeding 5 per centum of said total fiber weight, 
of (1) wool, (2) reprocessed wool, (3) reused wool, (4) each fiber 
other than wool where said percentage by weight of such fiber was 
5 per centum or more, and (5) the aggregate of all other fibers; (0) 
the maximum percentage of the total weight of the wool product of 
nonfibrous loading, filling or adulterating matter; (c) the percent- 
ages in words and figures plainly legible by weight of the wool con- 
tents of such wool product where said product contains a fiber other 
than wool; (d) the name of the manufacturer of the wool product, 
or the manufacturer’s registered identification number and the name 
of a seller or reseller or the product as provided for in the rules and 
regulations promulgated under such act, or the name of one or more 
persons subject to section 3 of said act with respect to such wool 


product. 
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Par. 4. The aforesaid acts, practices and methods of the respond-- 
ents as herein alleged were and are in violation of the Wool Products 
Labeling Act of 1939 and the rules and regulations promulgated 
thereunder and are all to the prejudice and injury of the public 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Rervort, Finpines as to THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade 
Commission, on the 19th day of August 1949, issued and subsequently 
served its complaint in this proceeding upon respondents O. K. Hat 
Novelties, Inc., a corporation, and Herbert Schorr and Henry Fried, 
individually and as officers of said corporation, charging them with 
the use of unfair and deceptive acts and practices in commerce in 
violation of the provisions of said acts. Subsequently, respondent © 
Henry Fried appeared before a trial examiner of the Commission, 
theretofore designated and appointed by it to receive testimony and 
other evidence in this proceeding and to perform all other duties 
authorized by law, and, on November 2, 1949, respondents filed their 
joint answer herein, in which answer they admitted all the material 
allegations of fact set forth in the complaint and waived all inter- 
vening procedure and further hearings as to the said facts. There- 
after, this proceeding regularly came on for final hearing before-the 
Commission upon the complaint, respondents’ answer, transcript of 
hearings, and the recommended decision of the trial examiner, the 
filing of briefs and privilege of oral argument before the Commission 
having been waived; and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that 
this proceeding is in the public interest and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent O. K. Hat Novelties, Inc., is a corpora- 
tion organized and doing business under and by virtue of the laws of 
the State of New York, with its office and principal place of business 
located at 710 Wythe Avenue, Brooklyn, N. Y. Respondent Herbert 
Schorr, an individual, is an officer of and the principal stockholder in 
the respondent corporation. Respondent Henry Fried, an individual, 
is also an officer of the corporate respondent. The individual re- 
spondents formulate, control, and direct the policies of the corporation. 
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All of the respondents act in cooperation with one another in doing 
the things hereinafter described. 

Par. 2. Respondents are now, and for more than 1 year last past 
have been, engaged in the manufacture and sale of hats, some of which 
are new hats and others of which are used or second-hand hats, that 
is, hats made from used or second-hand hat bodies. Respondents cause 
and have caused their hats, when sold, to be transported from their 
place of business in the State of New York to purchasers thereof 
* located in various other States of the United States and in the District 
of Columbia. There is now, and for more than 1 year last past has 
been, a course of trade by respondents in their hats, as aforesaid, in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 3. Inthe course and conduct of their business respondents man- 
ufacture hats from hat bodies which have previously been worn or 
used, such bodies being cleaned, dyed and blocked by respondents. 
Where necessary, respondents add to such bodies new trimmings, 
sweatbands and linings, and the finished product is then sold by re- 
spondents. Said hats, when offered for sale by respondents, have the 
appearance of new hats. Respondents’ hats have been sold by them 
without any marking or labeling thereon disclosing that they are in 
fact used or second-hand, and a substantial portion of the purchasing 
public has been led to believe that said hats are new products. Sub- 
stantial quantities of respondents’ hats have been and are being pur- 
chased by the public under the erroneous and mistaken belief that 
such hats are new rather than second-hand. 

Respondents’ practices have served also to place in the hands of deal- 
ers purchasing such hats for resale a means and instrumentality 
whereby such dealers have been enabled to mislead the public with 
respect to the origin and nature of such hats. 

Par. 4. Respondents are engaged in the introduction and the manu- 
facture for introduction into commerce, and in the sale, transporta- 
tion and distribution of wool products, as such products are defined in 
the Wool Products Labeling Act of 1939, in commerce, as “commerce” 
is defined in said act and in the Federal Trade Commission Act. Many 
of respondents’ products (hats) are composed in whole or in part of 
wool, reprocessed wool or reused wool, as those terms are defined in the 
Wool Products Labeling Act of 1939, and such products are subject to 
the provisions of said act and the rules and regulations promulgated 
thereunder. Since January 15, 1948, respondents have violated the 
provisions of said act and said rules and regulations in the introduc- 
tion into commerce and in the manufacture for introduction into com- 
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merce, and in the sale, transportation and distribution of said wool 
products in said commerce by causing such products to be misbranded 
within the intent and meaning of said act and said rules and 
regulations. 

Par. 5. Exemplifying respondents’ practice of violating said act and 
the rules and regulations promulgated thereunder has been their mis- 
branding of the aforesaid products by failing to affix thereto a stamp, 
tag, label, or other means of identification, or a substitute in leu 
thereof, as provided by said act, showing (a) the percentage of the . 
total fiber weight of the wool product, exclusive of ornamentation 
not exceeding 5 percentum of said total fiber weight, of (1) wool, 
(2) reprocessed wool, (8) reused wool, (4) each fiber other than 
wool where said percentage by weight of such fiber is 5 percentum or 
more, and (5) the aggregate of all other fibers; (0) the maximum 
percentage of the total weight of the wool product of nonfibrous 
loading, filling or adulterating matter; (¢) the percentages in words 
and figures plainly legible by weight of the wool contents of such 
product where such product contains a fiber other than wool. 

In further violation of said act and of rule 4 of the rules and regu- 
lations promulgated thereunder by the Commission, as such rule exist- 
ed until the amendment thereof as duly published in the Federal 
Register on August 1, 1949, respondents have engaged in misbranding 
by failing to affix to the aforesaid wool products a stamp, tag, or 
label, or other means of identification showing the name of the man- 
ufacturer or the manufacturer’s identification number, and the name 
of a seller or reseller of the product as then provided for in said rule 
4 of the rules and regulations, or the name of one or more persons 
subject to section 3 of the act with respect to such products. 


CONCLUSION 


All of the acts and practices of respondents as herein found are to 
the prejudice of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. The acts and practices set forth in 
paragraphs 4 and 5 are also in violation of the Wool Products Label- 
ing Act of 1939 and the rules and regulations promulgated thereunder. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis: 
sion upon the complaint of the Commission, joint answer of respond- 
ents admitting all the material allegations of fact set forth in said 
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complaint and waiving further hearings and intervening procedure, 
upon the transcript of hearings, and the recommended decision of 
the trial examiner; and the Commission having made its findings as 
to the facts and its conclusion that respondents have violated the 
provisions of the Federal Trade Commission Act and the Wool Prod- 
ucts Labeling Act of 1939: 

I. lt is ordered, That the respondents, O. K. Hat Novelties, Inc., 
a corporation, and its officers, and Herbert Schorr and Henry Fried, 
individually and as officers of said corporation, and respondents’ 
agents, representatives and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale 
and distribution of hats in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, do forthwith cease and desist 
from— 

(a) Representing that hats composed in whole or in part of used 
or second-hand materials are new or are composed of new materials 
by failing to stamp on the exposed surface of the sweatbands thereof, 
in legible and conspicuous terms which cannot be removed or oblit- 
erated without mutilating the sweatbands, a statement that such prod- 
ucts are composed of second-hand or used materials (e. g., “second- 
hand,” “used,” or “made-over”’) ; provided that if sweatbands are not 
affixed to such hats, then such stamping must appear on the exposed 
surface of the inside of the body of the hats in conspicuous and 
legible terms which cannot be removed or obliterated without muti- 
lating said bodies. 

(6) Representing in any manner that hats made in whole or in 
part from old, used or second-hand materials are new or are composed 
of new materials. 

Il. lt is further ordered, That the respondents, O. K. Hat Novelties, 
Inc., a corporation, and its officers, and Herbert Schorr and Henry 
Fried, individually and as officers of said corporation, and respond- 
ents’ agents, representatives, and employees, directly or through any 
corporate or other device, in connection with the introduction or man- 
ufacture for introduction into commerce, or the sale, transportation, 
or distribution in commerce, as “commerce” is defined in the aforesaid 
acts, of new, as distinguished from second-hand, hats or other “wool 
products,” as such products are defined in and subject to the Wool 
Products Labeling Act of 1939, which products contain, purport to 
contain, or in any way are represented as. containing “wool,” “re- 
processed wool,” or “reused wool,” as those terms are defined in said 
act, do forthwith cease and desist from misbranding such hats, or 
other products, by failing to affix securely to or place on such prod- 
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ucts a stamp, tag, label, or other means of identification, showing in a 
clear and conspicuous manner : 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding 5 per centum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is 5 per centum or more, and (5) the aggregate of all other fibers. 

(6) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter. 

(c) The name or the registered identification number of the manu- 
facturer of such wool product, or of one or more persons engaged in 
introducing such wool product into commerce, or in the sale, trans- 
portation, or distribution thereof in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act and in the Wool Prod- 
ucts Labeling Act of 1939. 

Provided, That the provisions of section II of this order, concerning 
misbranding, shall not be construed to prohibit acts permitted by 
paragraphs (a) and (0) of section 3 of the Wool Products Labeling 
Act of 1939; and 

Provided further, That except for the limitations inherent in the 
provisions of section IT of this order, nothing contained in this order 
shall be construed as limiting any applicable provisions of the Wool 
Products Labeling Act or of the Rules and Regulations promulgated 
thereunder. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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LARRY M. DEETER DOING BUSINESS AS EDUCATIONAL 
SURVEYS 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5703. Complaint, Oct. 12, 1949—Decision, Nov. 9, 1950 


Where an individual engaged in the interstate sale and distribution in combina- 
tion offers of books including, among others, the New Standard Encyclopedia, 
Young Folks Library, and Funk & Wagnall’s Dictionary to purchasers in 
Washington, Idaho, Montana, and Oregon, through personal solicitation by 
his agents who were compensated solely by commissions on each sale and 
whom he supplied with descriptive circulars procured from the publishers 
and with a stretcher showing one of the bindings of the encyclopedia and a 
prospectus thereof— 

(a) Falsely represented that he was engaged in making surveys for various 
purposes, when in fact he was solely engaged in the sale of books and publi- 
cations, and the only surveys he made were to locate prospective purchasers; 

(b) Falsely represented that he was not selling the encyclopedia but only the 
supplements thereto, and that if the latter were subscribed to or purchased, 
the encyclopedia would be given as a gratuity, and also that certain books 
were given free or as a bonus without cost when the purchase price was fully 
paid up; and 

(CG) Falsely represented that the combination offer of the encyclopedia and its 
supplements was an introductory offer for advertising purposes, was at a 
reduced price substantially lower than the usual and regular price, or at a 
price substantially lower that that which would be charged when the en- 
cyclopedia was subsequently placed on the market, and that the combination 
was offered only to selected persons in each area; 

When in fact said offer had been generally made since 1944 wherever he could 
find purchasers, was solely for profit, was at the same price at which offered 
to everyone everywhere and at which he had sold for a substantial time, 
and was not limited but was made to anyone likely to purchase ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the mistaken belief that such representations were 
true, whereby it was induced to purchase substantial quantities of his 
said books: 

Held, That such acts and practices, under the circumstances above set forth, 
were all to the injury and prejudice of the public, and constituted unfair 
and deceptive acts and practices in commerce. 


As respects certain other charges of the complaint, there was no evidence that 
respondent represented that his selection of customers was by chance or by 
means of a drawing, or that books which respondent delivered to purchasers 
were not comparable, in any specific respect, with the samples exhibited, or 
that the encyclopedia was not comparable to competitive products. 


With regard to the charge that respondent falsely represented that he had offices 
in the principal cities of the United States it appeared, among other things, 
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that for a time respondent had offices in Spokane, Denver, and Kansas City, 
and had letterheads and stationery, with the statement “Offices in the central 
cities,” but that such stationery, with the possible exception of accidental 
or occasional use, was not used, and that there was no substantial evidence 
to support said charge. 


With regard to the charge that respondent represented through use of the trade 
name “Educational Surveys” that he was engaged in the business of making 
surveys having to do with education, there was no evidence that the term 
was misleading or deceptive, except as to the implication which one might 
receive from the name itself, and the only evidence in the record as to that 
was to the contrary. 


Before Mr. Frank Hier, trial examiner. 
Mr. J. W. Brookfield, Jr., for the Commission. 
Murphy & Bantz, of Spokane, Wash., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Larry M. Deeter, 
individually and trading as Educational Surveys, hereinafter re- 
ferred to as respondent, has violated the provisions of said act and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating 
its charges in that respect as follows: 

ParacrapH 1. Respondent Larry M. Deeter is an individual trading 
and doing business as Educational Surveys with his office and prin- 
cipal place of business located at 217 Hyde Building in the city of 
Spokane, Wash. Respondent is now and for more than 2 years last 
past has been engaged in the sale and distribution of books including 
among others the New Standard Encyclopedia, Young Folks Library, 
and Funk & Wagnall’s Dictionary. 

Par. 2. In the course and conduct of his business respondent causes 
his books when sold to be transported from his place of business in 
the State of Washington to purchasers thereof at their various lo- 
cations in other States of the United States. Respondent maintains 
and at all times mentioned herein has maintained a course of trade 
in his said books in commerce among and between the various States 
of the United States. 

Par. 3. In the course and conduct of his business and for the pur- 
pose of promoting the sale of said books, respondent has made many 
statements and representations to prospective purchasers of said 
books in advertising matter and by means of representations of his 
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salesmen. Among and typical of such statements and representations 
are: 

1. That respondent is engaged in making surveys for various 
purposes. — 

2. That respondent is not selling the encyclopedia but if the loose- 
leaf supplements published for the purpose of keeping the encyclo- 
pedia up to date are purchased, the encyclopedia will be given without 
additional charge and asa gratuity. 

3. That certain books are given without cost to the purchaser when 
the cost of the supplements is fully paid for. 

4. That the combination offer of the supplements and encyclopedia 
is an introductory offer for advertising purposes; is at a reduced 
price and substantially lower than the usual and regular selling price 
for the books. 

5. That the combination is offered to only selected persons in each 
area and that such persons are selected by chance by means of a 
drawing. 

6. That the books sold and given are comparable in all respects to 
the samples exhibited. 

7. That the encyclopedia is comparable in every respect to competi- 
tive products. 

8. That respondent has offices in the principal cities of the United 
States. 

Par. 4. The aforesaid statements and representations are false, mis- 
leading, and deceptive. In truth and in fact, respondent was not 
and is not engaged in making surveys of any sort or nature, his busi- 
ness being solely that of selling books for profit. Respondent is ac- 
tually engaged in selling the encyclopedia and the loose-leaf supple- 
ments and the price represented as being the price charged for the 
supplements includes the charge for the encyclopedia. Any book 
or books sent to a purchaser at the time of the completion of the pay- 
ments on the contract of purchase are not given without cost but the 
cost thereof is included in the contract price. The combination offer 
at a certain price is not an introductory offer; is not for advertising 
purposes nor is it at a reduced or lower price but is the usual and 
regular price for which said combination is sold. The offer is not 
confined to selected persons in a particular area but is available to all 
persons who may desire to purchase. No drawing of any sort is 
made for the purpose of selecting persons to whom the offer is made. 
The books delivered are inferior in quality and contents to the samples 
exhibited by salesmen. The encyclopedia from the standpoints of 
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accuracy, coverage, educational, reference, and in other respects is 
less valuable than some competitive products. The respondent main- 
tains an office only in the city of Spokane, Wash. 

Par. 5. Respondent, through the use of the trade name “Eduea- 
tional Surveys,” represents and has represented that he is engaged 
in the business of making surveys having to do with education. Such 
representation is false, misleading, and deceptive. In truth and in 
fact, said respondent makes no surveys of any kind or description. 

Par. 6. The use by the respondent, directly and through his agents, 
-of the foregoing false, misleading, and deceptive statements and rep- 
resentations has had, and now has, the tendency and capacity to mis- 
lead and deceive a substantial portion of the purchasing public into 
the mistaken and erroneous belief that such statements and representa- 
tions are true. As the result thereof the purchasing public has been 
induced to purchase and has purchased substantial quantities of re- 
spondent’s books. 

Par. 7. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DECcISION OF THE COMMISSION 


Pursuant to rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance,” dated November 9, 1950, 
the initial decision in the instant matter of trial examiner Frank Hier, 
as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY FRANK HIER, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 12, 1949, issued and sub- 
sequently served its complaint in this proceeding upon respondent 
Larry M. Deeter, charging him with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
act. After the issuance of said complaint and the filing of respond- 
ent’s answer thereto, hearings were held at which testimony and other 
evidence in support of and in opposition to the allegations of said 
complaint were introduced before the above-named trial examiner 
theretofore duly designated by the Commission, and said testimony 
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and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter, the proceeding regularly came on for final 
consideration by said trial examiner on the complaint, the answer 
thereto, testimony and other evidence, proposed findings as to the 
facts and conclusions presented by all counsel ; and said trial examiner, 
having duly considered the record herein, ne that this proceeding 
is in the interest of the public and makes the following findings as to 
the facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParacrapyH 1. Respondent Larry M. Deeter is an individual trading 
and doing business as Educational Surveys with his office and prin- 
cipal place of business located at 217 Hyde Building in the city of 
Spokane, Wash. Respondent is now and since 1944 has been engaged 
in the sale and distribution of books, including among others, the 
New Standard Encyclopedia, Young Folks Library, and Funk & 
Wagnall’s Dictionary. 

Par. 2. Respondent sells through agents or solicitors who canvass 
individual prospective purchasers by personal persuasion in Washing- 
ton, Idaho, Montana, and Oregon. When executed orders or contracts 
are consummated by such solicitors, they are forwarded to respondents’ 
office in Spokane, Wash. Respondent then forwards directions. 
to the book bindery located in Columbia, Mo., for the books to be 
shipped from there directly to the purchaser under respondent’s label. 
Respondent maintains and has since 1944 maintained a constant and 
substantial course of trade in books and publications in commerce 
among and between the various States of the United States. 

Par. 3. Respondent does no direct mail, radio or periodical adver- 
_tising but does supply his agents with circulars describing and 
pictorializing the books which he sells, which literature he procures 
from the publishers. Respondent also supplies his agents with a 
stretcher showing one of the bindings of the New Standard Encyclo- 
pedia and a prospectus of same, this beitg composed of selected pages 
of the encyclopedia bound in a single volume. Respondent sells his 
books in combination offers of the encyclopedia, the 10 year supple- 
ments thereto, and one or more other books or sets of books, such as 
a dictionary, an atlas or the Young Folks Library. The price of each 
combination varies from $79.50 to $99.50, depending on the type of 
binding and what is included in the combination offer. Each offer 
includes a right, privilege or option of getting a quarterly supple- 
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ment each year for 10 years to the encyclopedia at a cost of $1.85 per 
year, which is to be sent in each year by the subscriber with a coupon 
furnished him by respondent when the encyclopedia is delivered. The 
New Standard Encyclopedia and its supplements are published by 
the Standard Education Society, 180 North Wells Street, Chicago, 
Ill., from whom respondent buys the encyclopedia when and as he 
sells it. Respondent’s agents are compensated entirely by commis- 
sions on each sale, which vary from 30 to 40 percent. 

Par. 4. In the course and conduct of his business, as hereinabove 
described, and for the purpose of promoting the sale of said books 
and publications respondent, through his agents, has made statements 
and representations to prospective purchasers as follows: 

(a) That respondent is engaged in making surveys for various 
purposes rather than selling books. . 

(6) That respondent is not selling the encyclopedia but is selling 
the supplements thereto and if the latter are subscribed to or pur- 
chased the encyclopedia will be given as a gratuity. 

(c) That certain books are given free or as a bonus without cost 
when the purchase price is fully paid up. 

(d) That the combination offer of the encyclopedia and its supple- 
ments is an introductory offer for advertising purposes, is at a reduced 
price substantially lower than the usual and regular price or is at a 
price substantially lower than will be charged when the encyclopedia 
is subsequently placed on the market. 

(e) That the combination is offered only to selected persons in each 
area. 


(f) That the books sold and delivered are comparable to samples 
exhibited. 

(7) That the encyclopedia is comparable to competitive products. 

Par. 5. These representations, with the exception of the last two, 
are false, deceptive, and misleading. Respondent is engaged solely 
in the sale of books and publications and is not engaged in making 
surveys, except to locate prospective purchasers. Respondent sells the 
encyclopedia. The combination offer price includes the cost of every- 
thing included in the offer. Nothing is given any purchaser free or 
without cost. The combination offer is not an introductory offer but 
is and has been since 1944 generally made wherever respondent can 
find purchasers. Such offer is not for advertising purposes but is 
solely for profit. Such offer is not at any reduced or special price 
but at the same price which respondent offers to everyone everywhere 
and at which he has sold for a substantial time. The offer is not con- 


EDUCATIONAL SURVEYS 585 
579 Conclusion 


fined to selected persons in a particular area but is available and made 
to anyone likely to purchase. 

Par. 6. There is no evidence that respondent has represented that 
his selection of customers is by chance or by means of a drawing. 
There is no substantial or satisfactory evidence that books which 
respondent delivered to purchasers were not comparable (in any 
specific respect) with the samples exhibited. There is no substantial 
evidence that the encyclopedia is not comparable to competitive 
products. 

Par. 7. When respondent first started in business, he maintained 
offices in Spokane, Wash., Denver, Colo., and Kansas City, Mo. He 
had letterhead stationery printed with the statement “offices in the 
Central Cities” thereon, but except for possible but unproved acci- 
dental or occasional use, such stationery was not used. Respondent 
since 1946 has had but one office at 217 Hyde Building, Spokane, 
Wash. There is no evidence of widespread, substantial, or consistent 
use of the representation on such stationery. There is thus no sub- 
stantial evidence to support the charge in the complaint that respond- 
ent has falsely represented that he has offices in the principal cities 
of the United States. 

Par. 8. There is no evidence that the term “Educational Surveys,” 
which the respondent uses as a trade name, is misleading or deceptive, 
except the implications which one might receive from the name itself. 
The only evidence in the record is that the name did not and does not 
imply that respondent is engaged in making surveys. The prepon- 
derance there is that the name is not misleading or deceptive as charged 
in the complaint. 

Par. 9. The use by the respondent of the representations set out 
hereinabove in paragraph 4, as found to be false, misleading and 
deceptive in paragraph 5 ero eres has had, now have and will 
have the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the mistaken and erroneous 
belief that such representations were or are true, as a result whereof 
the purchasing public has been induced to purchase and has purchased 
substantial quantities of respondent’s books. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as hereinabove 
described and found, are all to the injury and prejudice of the public 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 
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It is ordered, That Larry M. Deeter, his employees, representatives 
or agents, trading under the name Educational Surveys, or under any 
other name, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale and distribution of books or 
other publications of whatever nature, in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from representing, directly or by implication: 

1. That respondent’s combination offer of the New Standard En- 
cyclopedia and the supplements thereto, published for the purpose 
of keeping the encyclopedia current, is an introductory offer or a special 
offer for advertising purposes. 

2. That such offer is at a reduced or special price substantially lower 
than the usual or regular selling price or is at a price substantially 
lower than will be charged when the encyclopedia is subsequently 
placed on the market. 

3. That such offer is made only to selected persons in a particular 
community or area. 

4, That respondent is engaged in making surveys for various pur- 
poses. 

5. That respondent is not selling the encyclopedia, but is selling 
the supplements thereto and if the latter are subscribed for or pur- 
chased, the encyclopedia will be given as a gratuity. 

6. That any books are given free or as a bonus without cost when 
the purchase price is fully paidup. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent, Larry M. Deeter, shall within 
sixty (60) days after service upon him of this order file with the Com- 
mission a report in writing setting forth in detail the manner and 
form in which he has complied with the order to cease and desist [as 
required by said declaratory decision and order of November 9. 1950]. 
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In THE MAtTrer OF 


CORN PRODUCTS REFINING COMPANY ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF SEC. 
2 (a) OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS AMENDED BY 
AN ACT APPROVED JUNE 19, 1936 


Docket 5502. Complaint, June 20, 1947—Decision, Nov. 20, 1950 


As respects the saving proviso in subsection (b) of Sec. 2 of the Clayton Act 
as amended by the Robinson-Patman Act, where lower prices involved 
arose from or out of any planned common course of action respecting 
prices, such lower prices, as regards said savings proviso, could not have 
been made in good faith to meet competition. 


Where nine principal producers of corn derivatives and seven of their sales 
subsidiaries, engaged in the manufacture and processing, and interstate 
sale and distribution of said products, produced, in the main, in a mid- 
western area located around and near Chicago—which, (1) in the instant 
proceeding, included corn syrup unmixed, pearl starch, gloss starch, pow- 
dered starch, thin boiling starch, molding starch, refined grits, dextrin, corn 
sugar, refined corn oil, crude corn oil, soapstock, and mixed corn syrup, 
but did not include dextrose (refined corn sugar), Amioca (starch made 
from waxy maize), or adhesives or any product of different character 
produced through further processing of any of said products; (2) consti- 
tuted important articles of commerce and were consumed as food in large 
quantities in candy, jellies, preserves, baked goods, ete, and also had 
many industrial uses, including use in commercial laundry preparations, 
soaps and cleaners, finishing textiles, dies, explosives and drugs; and of 
which (3) said producers accounted for about 95 percent of the production 
in the United States; 

In (1) carrying on their operations in conjunction with four unincorporated 
trade associations, of which they were members, which were concerned with 
bulk corn derivatives, packaged starch, corn syrup, and corn oil, both 
packaged and in bulk, and which, organized shortly prior to the consent 
decree of April 6, 1932, dissolving the Corn Derivatives Institute, were 
operated as a single enterprise by reason of common membership and 
headquarters, and a common secretary, constituted central agencies for 
exchanging and relaying information on a daily or other periodical basis 
as to the quotations, prices, terms and conditions of sale of each member, 
intimate details of each member’s business, and related matters, both 
through direct gathering and dissemination of information, and the pro- 
visions for meetings and discussions of members and for the making and 
following up of price and related inquiries; and (2) in selling their prod- 
ucts through use of four geographical pricing systems, namely (a@) the 
single basing point, (b) multiple basing point with every plant a basing 
point, (¢) zone, and (d) a combination of single basing point in areas 
relatively near such point, and zone system in the more distant areas ; 
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Acting in concert and on the basis of a common understanding or meeting of 
minds that they adhere to the prices, terms and conditions of sale agreed 
upon and in accordance with policies, plans, ete., discussed among them- 
selves and with said secretary— 

(a) Contemporaneously used the same geographical pricing system for any 
corn derivative in the same container, whereby any seller was enabled to 
match exactly all the other sellers’ quoted prices, where each seller used 
identical practices in dealing with the many variables involved, including 
the price at any basing point, the zone areas, the delivered cost to the 
buyer, in any zone, the refusal to sell f. 0. b. production point, the diversion 
of shipments from one destination to another, allowances for return of 
container, and the applicable freight rates and charges; 

(b) Filed their current and future prices, and other information explaining, 
modifying or affecting the same with said secretary for distribution among 
their competitors; 

(c) Filed and jointly considered the intimate details, including prices, of their 
respective past and future sales transactions, for similar dissemination by 
said secretary or at the meetings of their said four associations; and 
utilized the price inquiry system available thereunder with the intent and 
effect of making cooperative comparison between their past, current and 
future prices, whether received in actual sales transactions, or contained 
in price announcements or explanations and modifications filed and dis- 
tributed through said common agent or jointly considered at said meetings; 

(d) Made use of said association as vehicles through which prices were made 
uniform and deviations from such uniformity were effectively detected, 
explained, thrashed out and dealth with; 

(e) Through said instrumentalities fixed and maintained allowances for re- 
turn of containers or unused corn derivatives; differentials for warehouse, 
tank car or other means of delivery to customers; charges for installation 
of pump and other service facilities and for performing service functions 
for customers; terms and conditions as to guarantee against price declines; 
and terms and conditions governing the booking of orders for future de- 
livery ; 

(f) Made use generally of said four associations as media or central agencies 
for exchanging information as to the many variables involved in the four 
geographical pricing systems employed and reached agreement thereon, 
and thereby were enabled to and did generally quote identical prices at des- 
tination, and to make sales involving the same cost at destination to any 
purchaser ; 

Capacity, tendency, and effect of which agreements, and of the acts and practices 
performed in connection therewith by said corporations, as above set out, 
were— ; 

1, To hinder, lessen, restrain and suppress competition in the sale and 
distribution of corn derivatives, in, among and between the several states; 

2. To deprive purchasers of said products of the benefits of competition 
in price; 

3. To systematically maintain artificial and monopolistic methods and 
prices in the sale and distribution thereof, including common rate factors in 
pricing ; 
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4. To require that purchases of corn derivatives be made on a delivered 
price basis, and to prevent and defeat efforts of purchasers to avoid such 
requirements ; 

5. To maintain uniform terms and conditions of sale; and 

6. Otherwise to promote and maintain said corporations’ geographical 
price systems and to obstruct and defeat any form of competition which 
threatened or tended to threaten the continued use and maintenance of 
Said system and the uniformity of prices created and maintained thereby; 
and 

Where said corporations, in making concerted use of geographical price systems, 
under which delivered prices of each necessarily differed as between buyers 
at different destinations, and necessarily injured, destroyed, and prevented 
competition among said corporations— 

(g) Discriminated in price in the case of each through the use by each of said 
geographical systems of pricing, under which differences in price could not 
be justified through the differences in cost, and with respect to which there 
was no evidence that they resulted from lower prices made in good faith 
to meet the equally low price of a competitor: 

Held, (a) That aforesaid agreement and combination, and the acts of said cor- 
porations pursuant thereto, as above set out, constituted unfair methods of 
competition in commerce; and, 

(b) That the discriminations in price by each of said corporations, as above set 
out, constituted violations of subsection (a) of section 2 of the Clayton Act 
as amended by the Robinson-Patman Act. 


As respects the use of the Corn Refiners Statistical Bureau, of which the other 
three trade associations were in effect simply divisions, as a medium or 
central agency for exchanging or relaying information, and as a vehicle by 
which prices were made uniform and through which deviations therefrom 
could be and were effectively detected and dealt with: while each of the 
respondents did not directly or through its representatives participate in 
each of the discussions and joint considerations involved in such activities, 
each did, either directly or through a representative or subsidiary, par- 
ticipate in a number of such discussions, joint considerations and acts and 
practices related to such matters, and each generally had knowledge, as 
respects those in which it did not participate, of the participation of the 
others, and each, while having knowledge of such activities, failed to dis- 
associate himself from the Bureau until shortly prior to its dissolution in 
September 1946, with the exception of one—which did so sometime there- 
tofore, though continuing its membership until the dissolution of the associa- 
tions—and thereby participated with the others in collectively affecting 
prices, terms and conditions of sale. ; 


Before Ur. William L. Pack, trial examiner. 

Mr. 7. Harold Scott and Mr. Francis C. Mayer for the Commission. 

Mr. Carl R. Miller, of Decatur, Ill., and Pope & Ballard, of Chi- 
sago, IN., for respondents, who were also represented as follows: 

Lord, Day & Lord, Mr. Samuel A. McCain and Mr. Warren 8. 
Adams 2d, of New York City, for Corn Products Refining Co., Corn 
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Products Sales Co., a New Jersey corporation, and Corn Products 
Sales Co., a Massachusetts trust. 

Mr. Charles C. LeForgee, of Decatur, Ul, for A. E. Staley Manu- 
facturing Co. and Staley Sales Corp. | 

McKone, Badgley, McInally & Kendall, of Jackson, Mich., and 
Oobbs, Logan, Armstrong, Teasdale & Roos, of St. Louis, Mo., for 
Clinton Foods, Inc., Clinton Sales Co., Bliss Syrup and Preserving 
Co., and D. B. Seully Syrup Co., Ine. 

Breed, Abbott & Morgan and sie Robert W. Austin, of New York 
City, ir Penick and Ford, Ltd., Inc. 

Hall, Cunningham & Haywood, of New York City, for American 
Maize-Products Co. 

Shepley, Kroeger, Fisse & Ingamells, of St. Louis, Mo., for An- 
heuser-Busch, Inc., A. A. Busch and Co., Inc., A. A. Busch and Co. 
of Massachusetts and Southern Syrup Co., Inc. 

Winston, Strawn, Shaw & Black, of Chicago, Il., and Cahill, Gor- 
don, Zachry & Reindel, of New York City, for The Hubinger Co. 

DeBevoise, Plimpton & McLean, of New York City, for National 
Starch Products, Inc. 

Ross, McCord, Ice & Miller, of Indianapolis, Ind., for Union Starch 
& Refining Co. and Union Sales Corp. 


ComMPLAINT 


This complaint is filed to obtain relief from what the Commission 
has reason to believe are violations by the respondents, jointly and 
severally, as hereinafter alleged in count I herein, of section 5 of an 
act entitled “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes,” commonly referred 
to as the Federal Trade Commission Act, as approved September 26, 
1914, and amended March 21, 1938 (38 Stat. 717; 15 U.S. GC. A. sec. 
41; 52 Stat. 111), and from their violations, as alleged in Count IT 
herein of section 2 (a) of an act of Congress entitled “An Act to 
supplement existing les against unlawful restraints and monopolies, 
and for other purposes,” commonly referred to as the Clayton Act, as 
approved October 15, 1914, and amended June 19, 1936 (38 Stat. 730; 
15 U.S. C. A. sec. 18, as amended). 


COUNT I 
Charge of the Federal Trade Commission Act 


Paracrapy 1, Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, 
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the Federal Trade Commission, having reason to believe that the par- 
ties named in the caption hereof, and more particularly described 
and referred to hereinafter as respondents, have violated the provi- 
sions of section 5 of said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 
Description of respondents 


Par. 2. Each of the respondents against whom relief is sought is 
particularly named and described as follows: 

(a) Corn Products Refining Co. (sometimes hereinafter referred 
to as Corn Products) is a New Jersey corporation organized in 1906 
with principal office at 17 Battery Place, New York, N. Y., and oper- 
ates manufacturing plants at Argo and Pekin, Ill.; Kansas City, Mo.; 
and Edgewater, N. J., among others. Certain of its acts and practices 
as alleged herein have been carried on through and by means of 
wholly owned and controlled subsidiary companies, 

(6) Corn Products Sales Co., a New Jersey corporation, and, 

(c) Corn Products Sales Co., a Massachusetts trust; 

(d) A. E. Staley Manufacturing Co. (sometimes hereinafter re- 
ferred to as Staley) is a Delaware corporation organized on or about 
November 12, 1906, with office and principal place of business in De- 
eatur, Il. Certain of its acts and practices have been carried on 
through and by means of 

(e) Staley Sales Corp., a Delaware corporation with office and prin- 
cipal place of business in Decatur, I11., a wholly owned and controlled 
subsidiary of Staley; 

(f) Clinton Industries, Inc. (sometimes hereinafter referred to as 
Clinton), is a Delaware corporation with principal office at 408 Pine 
Street, St. Louis, Mo., organized on or about November 19, 1945, as a 
successor to the business of Clinton Co., an Iowa corporation, and Na- 
tional Candy Co., Inc., a New Jersey corporation. Certain of its acts 
and practices as alleged herein have been conducted through and by 
means of wholly owned and controlled subsidiary corporations 
including, 

(g) Clinton Sales Co., an Iowa corporation with principal office at 
Clinton, Iowa, 

(h) Bliss Syrup & Preserving Co., a Missouri corporation with its 
principal office at 1327 St. Louis Avenue, Kansas City, Mo., and, 

(¢) D. B. Scully Syrup Co., Inc., an Illinois corporation, with prin- 
cipal office at 321 East Illinois Street, Chicago, II1.; 


919675—53——41 


592 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 47 F.C. 


~ (4) Penick & Ford, Ltd., Inc. (sometimes hereinafter referred to as 
‘Penick & Ford) is a Delaware corporation, with its principal office at 
420 Lexington Avenue, New York, N. Y., with a manufacturing plant 
at, Cedar Rapids, Iowa, among other places. Penick & Ford is a suc- 

_eessor corporation organized on or about February 7, 1920 to Penick 
& Ford, Ltd., a Louisiana corporation organized in 1898 ; 

(zk) American Maize-Products Co. (sometimes hereinafter referred 
to as American Maize) is a Mainé corporation with its principal office 
at 100 East Forty-second Street, New York, N. Y., and its principal 

‘manufacturing plant in Roby, Ind.; 

(2) Anheuser-Busch, Inc. (sometimes hereinafter referred to as 
Anheuser-Busch) is a Missouri corporation with its principal office 
and manufacturing plant in St. Louis, Mo. Certain acts and practices 
as alleged herein by and in behalf of Anheuser-Busch have been con- 
ducted through and by means of wholly owned and controlled sub- 
sidiary corporations, 

(m) A. A. Busch and Co., Inc., 

(n) A. A. Busch and Co. of Massachusetts, and, 

(0) Southern Syrup Co., Inc.; 

(p) The Hubinger Co. (sometimes hereinafter referred to as Hub- 
inger) is an Iowa corporation with its principal office and manufac- 
turing plant located at Keokuk, Iowa, and is a successor to J. C. Hub- 
inger Bros., which commenced the manufacture and sale of corn 
derivatives during or about the year 1903; 

(g) National Starch Products, Inc. (sometimes hereinafter referred 
to as National) is a Delaware corporation with its principal office at 
270 Madison Avenue, New York, N. Y. Respondent National was 
formerly known as National Adhesives Corp., and trades under its 
own name and under the names Piel Brothers Starch Co. and National 
Adhesives Corp. Respondent National is the successor to the business 
of the former Piel Bros. Starch Co. which first entered the manufac- 
ture and sale of corn derivatives during or about the year 1903; 

(7) Union Starch & Refining Co. (sometimes hereinafter referred 
to as Union) is an Indiana corporation with its principal office in 
Columbus, Ind., and manufacturing plants there and at Granite City, 
Ill. Certain of the practices by and on behalf of respondent Union 
as alleged herein have been conducted through and by means of, 

(s) Union Sales Corp., a wholly owned and controlled subsidiary 
‘corporation. 
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Par. 3. Some of the terms hereinafter used are defined as follows: 

(1) “Corn derivatives,” as used herein is defined to mean and in- 
clude all products of the processing of corn known generally as corn 
syrups, corn sugars, dextrins, starches, and corn oils, and including, 
among others, the products known in the trade as glucose, corn syrup 
unrefined, pearl starch, gloss starch, powdered starch, thin boiling 
starch, thick boiling starch, moulding starch, cube starch, grits, re- 
fined grits, dextrin, dextrose, corn sugar, refined corn oil, unrefined 
corn oil, soapstock, refined corn syrup, mixed corn syrup, and maple 
flavored corn syrup. 

(2) “Commerce,” as used in count I herein, means commerce as 
defined in the Federal Trade Commission Act. 


Description of the commerce and industry of respondents 


Par. 4. The respondents herein, either directly or indirectly 
through subsidiary corporations, are engaged in the manufacture, 
sale and distribution of corn derivatives in commerce and the acts and 
practices hereinafter alleged have all been carried on by or in behalf 
of respondents in furtherance of said manufacture, sale and distribu- 
tion in commerce. Between and among them the respondents account 
for about 95 percent or more of the corn derivatives manufactured 
and sold in the United States and it is to them that the public must 
look for its supplies of such products. Corn derivatives are im- 
portant articles of commerce and are consumed in large quantities 
as food; as principal ingredients in manufacturing candy, jellies, 
preserves, baked goods, and other food products; in brewing malt 
beverages; in home and commercial laundries; in finishing textiles; 
in manufacturing adhesives and soaps, and in other industries and 
trades too numerous to list herein. 


Background of practices in the industry 


Par. 5. In 1890 there were located in the United States approxi- 
mately 23 companies engaged in the manufacture of starch and 7 
companies in the manufacture of glucose. Thereafter, through means 
of a holding company, National Starch Manufacturing Co., a num- 
ber of the small, hitherto independent plants were combined into 
an enterprise controlling between 75 and 80 percent of the starch 
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business. Similarly, a combination was effected in Glucose Sugar 
Refining Co. of the principal part of the glucose industry. In 1902 
the Corn Products Co., a direct predecessor of respondent Corn 
Products, was organized and acquired the business of Glucose Sugar 
Refining Co. and National Starch as well as several other starch and 
glucose producers which had not theretofore been controlled. Re- 
spondent Corn Products was organized in 1906 as a successor of 
Corn Products Co. and acquired the remaining interests in the glucose 
field so that in 1906 it did 100 percent of the business in glucose and 
64 percent of the business in starch, accounting for approximately 
90 percent of the total production of corn derivatives. 

From 1908 to 1912 Piel Brothers Starch Co. (to whose business re- 
spondent National is successor) Douglas & Co. (to whose business re- 
spondent Penick & Ford is successor), and respondents Union, Staley, 
Clinton, and American Maize entered the business and accounted, in 
19138, for approximately 35 percent of the production of the industry. 
At the present time, respondent Corn Products is the largest producer 
in the industry, accounting for 50 percent or more of the total business 
and 90 percent or more of the business in the various packaged 
products. 

A suit in equity was brought by the United States under the Sher- 
man Act in March 1913 against respondent Corn Products, Penick & 
Ford, Ltd. (to which respondent Penick & Ford is successor) and 
certain individuals which resulted in an interlocutory decree’on May 
14, 1915, effecting a dissolution of the combination of Corn Products 
and Penick & Ford, Ltd., and forbidding acquisition of any interest 
or control therein by Corn Products; and in the entry of a final decree 
on March 31, 1919, by which respondent Corn Products was declared 
to be a combination in restraint of trade and directed to dispose of 
certain of its properties. 

Thereafter, respondents herein and others organized a trade as- 
sociation known as Corn Derivatives Institute for the purpose of pro- 
moting their mutual interests in the manufacture and sale in com- 
merce of corn derivatives. A suit in equity was brought against Corn 
Derivatives Institute and its members, including the present respond- 
ents and the companies to whose interests said respondents have suc- 
ceeded, seeking relief from a combination and conspiracy to restrain 
trade and fix prices and a consent decree was entered on April 6, 1932, 
in the District Court for the Northern District of Illinois, restraining 


the combination and conspiracy, and dissolving Corn Derivatives 
Institute. 
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Par. 6. Respondents have conducted the activities more fully de- 
scribed hereinafter in paragraphs 7 through 9 through direct coop- 
eration between and among themselves and through the medium of 
four voluntary, unincorporated associations which were formed im- 
mediately following dissolution of Corn Derivatives Institute; namely, 
Corn Refiners Statistical Bureau (hereafter described as the Bureau), 
Starch Manufacturers’ Association (hereafter described as the Starch 
Association), Corn Oil Producers’ Association (hereafter described 
as the Oil Association), and Syrup Mixers’ Society (hereafter de- 
scribed as the Society). Each of the Associations described above 
was organized by the respondents and has been supported, pro- 
moted, and maintained by them from some time during the year 
1932 to September or October 1946, for the purpose of serving the 
mutual interests of the respondents in the manufacture, sale, and dis- 
tribution of corn derivatives, except that respondents Anheuser-Busch 
and Union have not been members of the Starch Association; and 
National has participated only in the activities of the Bureau and the 
Starch Association. The four associations have maintained com- 
mon principal offices at 208 South LaSalle Street, Chicago, IL, and 
one Oscar L. Moore has been the secretary and directed the adminis- 
trative affairs of all of them. While the affairs of the associations 
have been ostensibly separate, for administrative or other purposes, 
through common interests, common membership of the principal pro- 
ducing respondents, common financial support, common offices and 
management, the four associations have been operated as a single 
enterprise for the mutual benefit of each of the respondents herein. 


Cooperative activity 


Par. 7. Respondents are now and for many years past have been 
engaged in a combination, conspiracy, and a common course of action 
in fixing and maintaining prices, terms and conditions of sale of corn 
derivatives sold by them in interstate commerce. Said combination, 
conspiracy, and common course of action has been supported and main- 
tained by agreements, concert of action, and cooperation entered into 
and carried on for the purpose and with the effect of promoting a 
system of delivered price quotations in connection with the sale and 
delivery of corn derivatives and the matching of said delivered price 
quotations, terms, and conditions by all of the manufacturing and pri- 
mary selling respondents, as set forth in quotations by two or more 
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sellers to any customer or prospective customer. Pursuant’ to, in 
furtherance and in effectuation of the purposes and objectives of the 
aforesaid combination, common course of action, and cooperation, re- 
. spondents have recente adopted and performed and put into effect 
among others the practices and used the methods, systems and policies 
listed, described and set forth in the immediately succeeding subpara- 
aereKs numbered 1 to 21, inclusive of this paragraph 7, all and singu- 
larly for purpose and with the effect of eliminating and suppressing 
competition between and among themselves. 

~ (1) Respondents meet together at frequent intervals to exchange 
information and discuss and inquire as to prices, terms, and conditions 
of sale quoted by various respondents; 

(2) Respondents disseminate between and among themselves on a 
daily basis full details of transactions of sale by each of the respond- 
ents; 

(3) Respondents disseminate between and among themselves at 
frequent intervals complete information regarding production, sales, 
shipments, and inventories of corn derivatives of the various 
respondents; 

(4) Respondents disseminate between and among themselves at 
frequent intervals current and future quotations of prices, terms, and 
conditions of sale offered to the trade by various respondents; 

(5) Respondents compile, disseminate, and employ common collec- 
tions of freight rates for the purpose of calculating delivered price 
quotations; 

(6) Respondents sell various corn derivatives, including corn syrup, 
starch, corn sugar, and corn oil, on the basis of delivered price quota- 
tions calculated by adding to a base price at designated geographical 
points the rail freight from such points to the destination of shipment; 

(7) Respondents sell various corn derivatives, including packaged 
syrup, packaged corn and gloss starches, refined corn oil and corn 
sugar, on the basis of zone delivered price quotations, whereby re- 
spondents divide the country into a score, more or less, of geographi- 
cal territories, within certain of which the same delivered price is 
quoted to all customers of the same class within each zone, and whereby 
in certain other zones delivered price quotations are compiled by 
adding rail freight rates from a designated base point to destination 
of sale as set forth in (6) above, applicable to transactions within 
the borders of such zones; 

(8) Respondents ene to permit deliveries of various corn prod- 
ucts to buyers’ trucks or to calculate delivered price quotations by 
adding truck or water carrier rates to base prices, or upon the basis 
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of transportation charges involved in shipment of corn derivatives, 
to customers, where such practices would result in lower delivered, 
price quotations than those calculated as set’ forth in ene and, « )) 
above; 

(9) Respondents refuse to qhoketo or solid corn derivatives on ee 
calculated by adding actual shipping charges to a patna ‘£0. b. the: 
actual shipping point; 

(10) Respondents fix and maintain identical credit terms in cash, 
quantity and trade discounts; i 

(11) Respondents fix and maintain identical allowances for. returns 
of containers and of unused corn derivatives; 

(12) Respondents fix and maintain identical differentials for ware- 
house, tank car and other means of delivery to customers; 

(13) Respondents fix and maintain identical charges for installa-: 
tion of pumping and other service facilities and for penhorte Service: 
functions for customers; | 

(14) Respondents fix and maintain identical terms and fipianeipihes 
for guarantee against price declines on orders of corn derivatives; 

(15) Respondents fix and maintain identical terms and ddidstions 
governing the booking of orders for future delivery of corn deriva-: 
tives, and the lengths of time and prices at which such orders ‘ pak 
be booked ; 

(16) Reapontionts fix and maintain identical terms and conditions. 
governing payment of advertising and promotional allowances to: 
customers; 

(17) Respondents fix and maintain identical terms rscil conditions 
for giving of bonus or free goods to customers; 

(18) Respondents fix fae maintain identical terms and conditions 
for label allowances on packaged corn derivatives; ; 

(19) Respondents fix and maintain identical terms and price Re 
ferentials to apply between factory and private brands of packaged 
corn derivatives; 

(20) Eeepondents fix and maintain identical container differentials; 

(21) Respondents maintain an. inquiry system whereby daily re- 
ports of transactions and quotations of. respondents which deviate 
from the prices, terms, and conditions previously reported, as in (3) 
and (4) above, are eae and the reporting member required to 
explain such deviations. 


Methods of computing delivered prices 


Par. 8. Pursuant to the common purpose of matching delivered 
price quotations alleged in the preceding -paragraph 7, respondents 
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have systematically prevented differing transportation charges in- 
volved in shipping to differently located customers from affecting the 
cost of goods to customers by selling corn derivatives on the basis of 
delivered price quotations made up, in the case of the bulk goods, of 
a price f. o. b. designated basing points plus the rail freight rate to 
customers’ destinations, and in the case of packaged goods, by divid- 
ing the country into numerous arbitrary geographical zones or ter- 
ritories, within certain of which a flat delivered price is quoted 
irrespective of location of the customer within the zone while to cus- 
tomers within certain other zones prices are quoted on a basis of a 
price f. o. b. designated basing points plus rail freight to destination. 

(1) Illustrative of the methods so employed in quoting and selling 
bulk corn derivatives, such as starch, CSU corn oil and corn sugar, re- 
spondents have quoted and sold refined corn oil at prices made up by 
adding to a quotation f. o. b. Chicago the rail freight from Chicago to 
the customer, wherever located in the United States, even though a 
substantial quantity of such oil so-quoted and sold by respondents was 
neither manufactured at nor shipped from Chicago, and even though 
the freight charges employed in making the delivered price quotations 
have never been incurred in shipment of the goods. 

(2) Illustrative of the methods so employed in quoting and selling 
packaged corn derivatives, including refined corn oil, corn and gloss 
starch, corn and mixed corn syrup, corn sugar and dextrose, respond- 
ents have quoted and sold refined corn oil in small packages on the 
following basis: 

(a) For the purpose of quoting and selling as set forth above, re- 
spondents have divided the country into the following zones or 
territories: 

Territory 1: 
Entire United States except territories 2 to 8 inclusive. 
Territory 2: 

Maryland—entire State. 

Washington, D. C. 

Pennsylvania—town of Meyersdale only. 

West Virginia—counties of Berkeley, Jefferson, Morgan, Hamp- 
shire, Hardy, Mineral, Grant, Pendleton. 

Virginia—all counties except Tazewell, Buchanan, Wise, Lee, 
Scott, Russell, Washington, Dickinson, Grayson (except Fries), 
Smyth. 

North Carolina—entire State. 
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Territory 3: 
_ Entire States of South Carolina, Georgia, Florida, and Louisiana. 
Entire States of Alabama and Mississippi except for counties 
in territory No. 4. 
Territory 4: 

Alabama—north of and including the following counties: 
Pickens, Tuscaloosa, Bibb, Shelby, Talladiga, Clay, northern 
half of Randolph. 

Mississippi—north of and including the following counties: 
Issaquena, Sharkey, Yazoo, Attala, Winston, Oktibbeha, 
Lownds. 

Tennessee—entire State. 

Virginia—counties of Wise, Lee, Scott, Russell, Washington, 
Dickinson, Grayson (except Fries), Smyth. 

Kentucky—counties of Bell, Harland, Knox, Whitley (except 
Corbin), Ballard, Carlisle, Hickman, Fulton, McCracken, 
Graves, Livingston, Marshall, Calloway, Crittenden, Hopkins, 
Lyon, Trigg, Caldwell, Christian, Todd, Logan, Simpson. 

Illinois—counties of Union, Alexander, Pulaski, Massac, John- 
son, Pope, and Hardin. 

Territory 6: 

Arkansas—entire State. 

Territory 6: 
Oklahoma—entire State. 
Territory 7: 

Texas—entire State, except territory 8 and the following addi- 
tional counties: El Paso, Hudspeth, Culberson, Jeff Davis, 
Presidio (except Marfa), Brewster (except Alpine) and 
Reeves. 

Territory 8: 

Texas south and including the following counties: Newton, 
Jasper, Tyler, Liberty, San Jacinto, Trinity, Houston, Leon, 
Milan (southern portion), Williamson, Lampasas (southern 
portion), San Saba (southern portion), Mason, Menard, 
Schleicher, Crockett, Pecos and Terrell; also the towns of 
Alpine and Marfa. 


(b) To all customers in territory 1 prices are quoted and sales made 
on the basis of a price f. 0. b. Chicago, Ill., with rail freight added 
to destination; to all customers in territories 2, 3, 4, 5, 6, 7, and 8 
prices are faoed on a delivered basis to the customers’ slesiihtesattos 
with a different single delivered price quotation applicable thr apres 
out each such territory. 
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of (2) above in this paragraph 8, and illustrative thereof, made the 
following delivered price quotations applicable to the Territories 


described above per case of 24 gallon cans of refined corn oil during 
1941 and 1942 and sold such oil in accordance therewith: 


Territory 1: $13.75 Plus freight from Chicago to destination. 
eee 
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Systematic discriminations 


Par. 9. The factories at which corn derivatives are manufactured 
and from which they are shipped by the respondents to various con- 
suming markets are located at widely separated points, within the 
States of New Jersey, Illinois, Missouri, Iowa, Indiana, and others, 
and by quoting and selling corn derivatives by the methods and means 
set out in paragraph 8 above, respondents systematically discriminate 
in net prices between and among their_customers, by computing de- 
livered price quotations on the basis of transportation charges not 
actually incurred. 

Par. 10. Each of the respondent manufacturers has contributed to 
the accomplishment and effectiveness of the acts, things and results 
alleged in the immediately preceding paragraphs 8 and 9 hereof 
through its— 

1. Use of a method of computing, formulating and using delivered 
price quotations when other respondent members simultaneously do 
likewise and by which it is enabled to, and does, match its quotations 
on _a delivered basis with the quotations of other respondent manu- 
facturers. 

2. Discrimination between and among its customers through its de- 
manding, charging, accepting and receiving higher net prices from 
its customers located near its plant than from its customers more dis- 
tantly located for goods of like grade, quality and quantity, and 
thereby is enabled to, and does, match its quotations on a delivered 
basis with the quotations of other respondent members. 
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Par. 11. The inherent effects of the adoption and maintenance by 
the respondent manufacturers of the methods and practices described 
and alleged in paragraphs 8, 9 and 10 herein include, all and singu- 
larly, the following, to wit: 

1. Substantial lessening of competition among respondent manu- 
facturers. 

2. Unfair and oppressive discrimination against portions of ie 
purchasing public in large areas by depriving such purchasers of the 
pdaaninnes which would otherwise accrue to them as a result of their 
proximity to the factories of respondent members, and by requiring 
such purchasers to pay increases over what the net prices to such pur- 
chasers would have been if such net prices had been fixed by competi- 
tion among respondents. 

CONCLUSION 


Par. 12. The above alleged acts, practices, and methods of the re- 
_ spondents, all and singularly, have a dangerous tendency to, and do, 
restrain, hinder, suppress, and eliminate competition between and 
among respondents in the manufacture, sale, and distribution of corn 
derivatives in commerce within the meaning of the Federal Trade 
Commission Act, and constitute unfair methods of competition and 
unfair acts and practices in commerce within the intent and meaning 
of section 5 of the Federal Trade Commission Act. 


COUNT II 
The charge under the Clayton Act 


Paracrapu 1. Pursuant to the provisions of section 2 (a) of an Act 
of Congress approved October 15, 1914, entitled “An Act to supple- 
ment existing laws against unlawful restraints and monopolies, and 
for other purposes,” commonly known as the Clayton Act, as amended 
by an act of Congress approved June 19, 1936, commonly known as the 
Robinson-Patman Act, the Commission, having reason to believe that 
the parties named in the caption hereof, and more particularly de- 
scribed in paragraph 2 of count I hereof as respondents, have violated 
the provisions of said act of Congress as so amended, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, the Commission hereby issues its complaint, 
stating its charges in such respect as follows: 
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Description of respondents; definitions and explanations of terms; 
commerce and industry of respondents, background of practices n 
the industry 


ParacraPus 2 to 5, inclusive: As paragraphs 2 to 5, inclusive, of 
count II, the Commission incorporates paragraphs 2 to 5, inclusive, 
of count I of this complaint to precisely the same extent and effect as 
if each and all of them were set forth in full and repeated verbatim 
in this count II, except that the term “commerce” as hereinafter used 
means “commerce” as defined and set forth in the Clayton Act. 

Par. 6. Since June 19, 1936, and while engaged as aforesaid in com- 
merce among and between the several States of the United States and 
the District of Columbia, each of the respondents, Corn Products, 
Staley, Clinton, Penick & Ford, American Maize, Anheuser-Busch, 
Hubinger, National, and Union, and their subsidiaries, has been, and 
is now, in the course of such commerce discriminating in price between 
purchasers of corn derivatives of like grade or quality sold for use, 
consumption or resale within the several States of the United States 
and the District of Columbia; and the effect of such discriminations — 
has been to injure, destroy, and prevent competition between and 
among the respondents and between and among customers of the re- 
spondents and in the lines of commerce in which respondents and 
their customers are engaged. 

Par. 7. Each of the respondents quotes and sells corn derivatives 
on the basis of the prices, terms, and conditions more fully set forth 
in paragraphs 8 and 9 of count I hereof, and the Commission incor- 
porates said paragraphs 8 and 9 of count I as a part of this para- 
graph 7 of count II to precisely the same extent and effect as if said 
paragraphs were set forth in full and repeated verbatim. 

Par. 8. In employing the zone and basing point methods of quot- 
ing and selling corn derivatives in commerce, as set forth in paragraph 
7 of this count II above, each of the respondents systematically 
accepts and receives higher net prices, calculated at mill or shipping 
point, from some customers than from others for the purpose and 
with the effect of matching delivered price quotations between and 
among themselves. 

Par. 9. In employing the zone and basing point methods of quot- 
ing and selling corn derivatives in commerce, as set forth in paragraph 
7 of this count IT above, each of the respondents systematically ac- 
cepts and receives higher prices from some customers than from others, 
depending on the location of such customers from the basing points 
and within the zones upon which delivered price quotations are cal- 
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culated; and each of the respondents adds arbitrary amounts to base 
prices in some cases, or deducts arbitrary amounts from base prices 
in other cases depending on the location of the customer from the 
basing points or within the zones. Such arbitrary additions and de- | 
ductions have no relation, in many’ cases, to differences in the cost of 
transporting corn derivatives to the purchasers thereof, and are dis- 
criminations in price practiced by the respondents with the effect of 
elimimating competition between and among themselves. 


Effects of respondents’ discriminations 


Par. 10. The inherent and necessary effects of the discriminations 
practiced as aforesaid in paragraphs 6 to 9, inclusive, have been to 
injure, destroy, and prevent competition in the manufacture and sale 
of corn derivatives in commerce and to injure and suppress competi- 
tion between and among the customers of the respondents from whom 
are exacted the higher prices and the arbitrary additions to price on 
account of location, and to: 

(1) deprive customers of the respondents who are located, freight- 
wise, at or near the factories and shipping points of the respondents 
of the benefit of their location, reflected in lower, competitive prices; 

(2) deprive the public generally of the benefit of competition 
between and among the respondent producers of corn derivatives. 

Par. 11. The aforesaid acts of each of the said respondents consti- 
tute violations of the provisions of subsection (a) of section 2 of the 
Clayton Act as amended by the Robinson-Patman Act approved June 
19, 1986 (49 Stat. 1526; 15 U.S. C. A. sec. 13, as amended). 


DECISION OF THE COMMISSION AND OrprER To Fine Reporr or 
CoMPLIANCE 


Pursuant to rule X XII of the Commission’s Rules of Practice, the 
attached initial decision of the trial examiner did, on the 20th day 
of November 1950, become the decision of the Commission, except, 
however, that in conformity with the joint request of respondents and 
counsel supporting the complaint, the words “do or perform” shall 
be substituted for the words “engage in” appearing in Section I of 
the initial decision, and, accordingly, under the decision of the Com- 
mission, the preamble to the numbered subparagraphs set forth in 
Section I of the order to cease and desist shall read: 

I. Jt ts ordered, Under the authority vested in the Federal Trade 
Commission by the Federal Trade Commission Act, that the respond- 
ents, Corn Products Refining Co., a corporation; Corn Products Sales 
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Co., a corporation; Corn Products: Sales Co., a Massachusetts trust ; 
A. E. Staley Manufacturing Co., a corporation; Staley Sales Corp., 
a corporation; Clinton Foods, Inc., a corporation (formerly known 
as Clinton Industries, Inc.) ; Bliss Syrup & Preserving Co., a corpora- 
tion; D. B. Scully Syrup Co., Inc., a corporation; Penick & Ford, 
Ltd., Inc., a corporation; American Maize-Products Co., a corpora- 
tion; Anheuser-Busch, Inc., a corporation; Southern Syrup Co., Inc., 
a corporation; The Hubinger Co., a corporation; National Starch 
Products, Inc., a corporation; Union Starch & Refining Co., a corpo- 
ration; and Union Sales Corp., a corporation, in or in connection with 
the offering for sale, sale and distribution of corn derivatives in com- 
merce between and among the several States of the United States and 
in the District of Columbia, do forthwith cease and desist from enter- 
ing into, continuing, cooperating in or carrying out any planned com- 
mon course of action, agreement, understanding, combination, or 
conspiracy between or among any two or more of said respondents or 
between any one or more of said respondents and others not parties 
hereto to do or perform any of the following acts or practices: 

As a further part of the decision of the Commission, it is ordered 
that the respondents, Corn Products Refining Co., a corporation; Corn 
Products Sales Co., a corporation; Corn Products Sales Co., a Massa- 
chusetts trust; A. E. Staley Manufacturing Co., a corporation; Staley 
Sales Corp., a corporation; Clinton Foods, Inc., a corporation (for- 
merly known as Clinton Industries, Inc.) ; Bliss Syrup & Preserving 
Co., a corporation ; D. B. Scully Syrup Co., Inc., a corporation; Penick 
& Ford, Ltd., Inc., a corporation; American Maize-Products Co., a 
corporation; Anheuser-Busch, Inc., a corporation; Southern Syrup 
Co., Inc., a corporation; The Hubinger Co., a corporation; National 
Starch Products, Inc., a corporation; Union Starch & Refining Co., 
a corporation; and Union Sales Corp., a corporation, shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with the order to cease and 
desist. 


INITIAL DECISION BY WILLIAM L. PACK, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the provisions of the act of Congress entitled “An Act to supple- 
ment existing laws against unlawful restraints and monopolies, and 
for other purposes,” approved October 15, 1914 (the Clayton Act) 
as amended by the Robinson-Patman Act, approved June 19, 1936 
(15 U.S. C., sec. 13) the Federal Trade Commission on June 20, 1947, 
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issued and subsequently served its complaint in this proceeding upon 
the respondents named in the caption hereof, charging them with the 
use of unfair methods of competition in commerce in violation’ of the 
provisions of the Federal Trade Commission -Act and with discrimi- 
nations in price in violation of the provisions of subsection (a) of 
section 2 of the said Clayton: Act, as amended. After the filing of 
respondents’ answer to the complaint, respondents initiated’ confer- 
ences contemplating settlement. As a result thereof all respondents 
agreed and consented to the entry of a cease and desist order in 'the 
form hereinafter set forth. Thereupon evidence was introduced and 
stipulations as to certain facts were made on the record before the 
above-named trial examiner theretofore duly designated by the Com- 
mission, and such evidence and stipulations were duly recorded and 
filed in the office of the Commission. Thereafter the proceeding regu- 
larly came on for final consideration by the trial examiner on the 
complaint, answers, stipulations, evidence, proposed findings as to the 
facts and conclusions filed by counsel supporting the complaint (the 
filing of such proposals having been waived by counsel for respond- 
ents), and the proposed order to which respondents had consented; 
and the trial examiner, having duly considered the matter, makes the 
following findings as to the facts, conclusion drawn therefrom, and 
order: 
FINDINGS AS TO THE FACTS 


Respondents 


ParacrapH 1. (a) Respondent American Maize-Products Co. 
(hereinafter sometimes referred to as American Maize) is a corpora- 
tion organized and existing under the laws of the State of Maine with 
its principal office and place of business at 100 East Forty-second 
Street in the city and State of New York. American Maize has for 
many years been and is now engaged in the business of manufacturing, 
distributing and selling a number of corn derivatives. For the manu- 
facture of such products respondent American Maize owns and oper- 
ates a corn refining plant located at Roby, Ind., which has a corn- 
grinding capacity in excess of 35,000 bushels per day with complete 
facilities for the manufacture of such products. 

(6) Respondent Anheuser-Busch, Inc. (hereinafter sometimes re- 
ferred to as Anheuser-Busch), is a corporation organized and existing 
under the laws of Missouri with its principal office and place of busi- 
ness at 7th and Pestalozzi Streets, St. Louis, Mo. For many years 
Anheuser-Busch has been and is now engaged in the business of manu- 
facturing, distributing and selling a number of corn derivatives. For 
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the purpose of manufacturing such corn derivatives respondent owns 
and operates a corn refining plant at St. Louis, Mo., with grinding 
capacity in excess of 10,000 bushels per day and with facilities for the 
finished fabrication of such corn derivatives. Certain acts and prac- 
tices as described herein by and in behalf of Anheuser-Busch have been 
conducted through and by its wholly owned and controlled subsidiary 
corporation Southern Syrup Co., Inc. (hereinafter referred to as 
Southern). Southern manufactured and sold certain corn derivatives 
at.its plant located in New Orleans, La. 

- Respondents A. A. Busch & Co., Inc., and A. A. Busch & Co. of 
Massachusetts are not engaged in the manufacturing, distributing or 
selling of corn derivatives and have never been members of the Asso- 
ciations which are described below; the term “respondents” as used 
hereinafter shall not include these two respondents. 

(¢) Respondent Clinton Foods, Inc. (hereinafter sometimes re- 
ferred to as Clinton), is a corporation organized and existing under 
the laws of the State of Delaware, having its principal office and place 
of business at 408 Pine Street, St. Louis, Mo. Clinton Foods, Inc., 
became the name of the corporation on November 14, 1949. Prior to 
that the corporation was known as Clinton Industries, Inc., organized 
on or about November 19, 1945, as a successor to the business of Clinton 
Co., an Iowa corporation, and National Candy Co., Inc., a New Jersey 
corporation. Certain of the acts and practices of Clinton as herein- 
after described have been conducted through and by means of wholly 
owned and controlled subsidiary corporations including: 

(1) Clinton Sales Co. (hereinafter sometimes referred to as Clinton 
Sales), a corporation organized under the laws of the State of Illinois 
with its principal office and place of business at 800 North Michigan 
Avenue, Chicago, Il]. Clinton Sales sold and distributed products 
manufactured by Clinton. Clinton Sales Co. was dissolved in Janu- 
ary of 1950 and is no longer engaged in business. 

(2) Bliss Syrup & Preserving Co. (hereinafter sometimes referred 
to as Bliss) which is a corporation organized and existing under the 
laws of the State of Missouri with its principal office and place of 
business at 1327 St. Louis Avenue, Kansas City, Mo. Respondent Bliss 
is engaged in the business of mixing, selling and distributing mixed 
corn syrup ; 

(3) D. B. Scully Syrup Co., Inc., (hereinafter sometimes referred 
to as Scully), which is a corporation organized and existing under the 
laws of the State of Illinois with its principal office and place of busi- 
ness at 321 Illinois Street, Chicago, Ill. Respondent Scully is engaged 
in the business of mixing, selling, and distributing mixed corn syrup. 
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_ For many years prior to its dissolution, Clinton Sales Co. had been, 
and Clinton, its predecessors, and its respondent subsidiaries, Bliss and 
Scully, are now engaged in the business of manufacturing, selling, and 
distributing a number of corn derivatives. They have a plant at 
Clinton, Iowa, which has a corn grinding capacity in excess of 32,000 
bushels per day and complete facilities for the production of all known 
corn derivatives both for household and industrial use. 

(d) Respondent Corn. Products. Refining Co. (hereinafter some- 
times referred to as CPR) is a corporation organized in 1906 and exist- 
ing under the laws of the State of New Jersey with its principal office 
and place of business at 17 Battery Place in the city and State of New 
York. CPR has an authorized capital stock of $100,000,000. CPR 
owns and operates plants at Pekin and Argo, Il.; North Kansas City, 
Mo.; one recently erected at Corpus Christi, Tex.; a distributing plant 
and warehouse at Ridgefield, N. J.; and maintains approximately 400 
distributing warehouse points throughout the several States of the 
United States. The Argo, Pekin, North Kansas City, and Corpus 
Christi. plants have a corn grinding capacity in excess of 200,000 
bushels per day, with complete facilities for the finished fabrication of 
all known corn derivatives, both for household and industrial use, and 
including well equipped carton and can plants and printing establish- 
ments for use in producing the many packaged products of the com- 
pany. CPR’s grind of corn approximates that of all of its competitors 
combined. Certain of its acts and practices described herein have 
been carried on through and by means of the following wholly owned 
and controlled subsidiary companies : 

(1) Corn Products Sales Co., Inc., a corporation organized and 
existing under the laws of the State of New Jersey, having its head- 
quarters at 17 Battery Place, in the city and State of New York, and 

(2) Corn Products Sales Co., a Massachusetts trust, having its head- 
quarters at 17 Battery Place, New York, N. Y. 

These two wholly owned subsidiaries sell and distribute the corn 
derivatives manufactured by CPR. CPR, in addition to bulk prod- 
ucts, produces, among others, the following branded products: Kings- 
ford and Duryea Starches, Karo Syrup, Mazola Oil, Argo Corn 
Starch, and Linit Starch. 

(e) Respondent The Hubinger Co. (hereinafter sometimes referred 
to as Hubinger) is a corporation organized and existing under the 
laws of the State of Iowa, with its principal office and manufacturing 
plant located at 1003 South Fifth Street, Keokuk, Iowa, and is suc- 
cessor to J. C. Hubinger Bros., which commenced the manufacture 
and sale of corn derivatives during or about the year 1903. For many 
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years Hubinger has been, and is now, engaged in the business of manu- 
facturing, distributing, and selling a number of corn derivatives. For 
the manufacture of such products, respondent Hubinger owns and 
operates a corn refining plant at Keokuk, Iowa, which has a corn 
grinding capacity in excess of 12,000 bushels per day. 

(f) Respondent National Starch Products, Inc. (sometimes here- 
inafter referred to as National) is a corporation organized and exist- 
ing under the laws of the State of Delaware, with its principal office 
and place of business at 270 Madison Avenue, in the city and State 
of New York. Respondent National was formerly known as National 
Adhesives Corp. In July 1939, it purchased certain of the assets of 
Piel Bros. Starch Co., an Indiana corporation, including the plant of 
manufacture located at Indianapolis, Ind., and which has a corn- 
grinding capacity of approximately 10,000 bushels per day. Since 
the purchase of such plant in July of 1939, respondent National has 
been and is now engaged in the business of manufacturing, distribut- 
ing, and selling a number of corn derivatives. 

(7) Respondent Penick & Ford, Ltd., Inc. (hereafter sometimes re- 
ferred to as P & F) is a corporation organized and existing under the 
laws of the State of Delaware, with its principal office and place of 
business at 420 Lexington Avenue, in the city and State of New York. 
Resepondent P & F is a corporation organized on or about February 
7, 1920, which shortly thereafter acquired the assets of Penick & Ford, 
Ltd., a syrup-mixing concern organized in 1898 and of Douglas & Co., 
a manufacturer organized in 1903. P & ¥F has since 1920 been and is 
now engaged in the business of manufacturing, distributing and sell- 
ing a number of corn derivatives. For the manufacture of such prod- 
ucts, P & F owns and operates a corn refining plant located at Cedar 
Rapids, Lowa, which has a corn-grinding capacity in excess of 34,000 
bushels a day, with complete facilities for the manufacture of such 
products, 

(h) Respondent A. EK. Staley Manufacturing Co. (hereinafter some- 
times referred to as Staley) is a corporation organized on November 
9, 1906, and existing under the laws of the State of Delaware, with 
its principal office and place of business at 2200 East Eldorado Street, 
in the city of Decatur, in the State of Illinois. Certain of Staley’s 
acts and practices described herein have been carried on through and 
by means of its wholly owned subsidiary, respondent Staley Sales 
Corp. (hereinafter sometimes referred to as Staley Sales), an Tllinois 
corporation, with offices and principal place of business in Decatur, 
Il]. Respondent Staley owns and operates a corn refining plant at 
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Decatur, Ill., with a corn-grinding capacity of approximately 50,000 
bushels per day, with complete facilities for the finished fabrication 
of all known corn products, both for household and industrial use. 
Respondent Staley for many years has been and is now engaged in the 
business of manufacturing, distr ibuting, and selling a number‘of corn 
derivatives. In addition, if manufactures branded corn products. 

(2) Respondent Union Starch & Refining Co. (hereinafter some- 
times referred to as Union) is a corporation organized and existing 
under the laws of the State of Indiana, with its principal office and 
place of business at 301 Washington Street, in the city of Columbus 
and State of Indiana. Certain of the practices by and on behalf 
of respondent Union as described herein have been conducted through 
and by means of its wholly owned subsidiary, respondent Union Sales 
Corp., which is an Indiana corporation, with its principal office and 
place of business at 301 Washington Street, Columbus, Ind. The 
products manufactured by Union are sold and distributed by Union 
Sales Corp. For many years, respondent Union has been and 1s now 
engaged in the business of distributing and selling a number of corn 
derivatives. For the purpose of refining corn in the manufacture 
of such corn derivatives, Union owns and operates a corn refining 
plant located at Granite City, Ill., which plant has a corn grind- 
ing capacity of approximately 15,000 bushels per day, with facilities 
for the finished fabrication of*sach corn derivatives. Respondent’s 
plant at Edinburg, Ind., is:not; usable for and, has not been used for 
refining corn since 1922. 


Definition and explanation of terms 


Par. 2. (a) As they are used throughout these findings the words 
“corn derivatives” shall mean and include the products corn syrup 
unmixed, pearl starch, gloss starch, powdered starch, thin boiling 
starch, moulding starch, refined grits, dextrin, corn sugar, refined 
corn oil, crude corn oil, soapstock, and mixed corn syrup, but shall 
not include dextrose (refined corn sugar), Amioca (starch made from 
waxy maize), or adhesives produced from corn derivatives through 
the further process of cooking or gelatinizing, or any product of a 
different character resulting from the further processing of any of 
the foregoing products hereinabove defined as “corn derivatives.” 

(6) “Commerce” as used herein incorporates the definition of com- 
_ merce as defined in the Federal Trade Commission Act and the Clay- 
ton Act. 
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Par. 3. Each of the respondents named in paragraph 1 herein,. 
either directly or indirectly through respondent subsidiary corpora- 
tions, is engaged in the manufacture, processing, distribution or sale 
of various corn derivatives in commerce between and among the vari- 
ous States of the United States and the District of Columbia. Each 
of them manufactures or sells a number of “corn derivatives” as they 
are.defined in paragraph 2 (a) herein. _ The acts and practices here- 
inafter described have all been carried on by or in behalf of respond- 
ents in furtherance of said manufacture, sale and distribution in com- 
merce. Each of these respondents, in the course of such business, 
competes, except as hereinafter stated, with other corporations, part- 
nerships, and individuals similarly engaged. 


Description of the commerce and industry of respondents 


Par. 4. (a4) Various of the “corn derivatives” as defined in para- 
graph 2 (a) are sold in bulk and in packaged form. Others are sold 
exclusively in bulk and still others.exelusively in packaged form. 
Corn and its byproducts may be put to over 500 uses of which the corn 
wet milling industry produces ingredients for about 400, almost all 
of which are derived from the basic corn derivatives. Between and 
among them the respondents account for about 95 percent of the corn 
derivatives manufactured and sold in the United States. In the 
main, the production of the respondents is centered in a midwestern 
area located around and near Chicago, Illinois, and thus close to the 
most important corn belt area in the United States. The corn wet 
milling industry purchases approximately 25 percent of all corn reach- 
ing the big terminal markets. 

(6) Inthe corn wet milling process the corn is first cleaned and then 
steeped in tanks of warm water to soften the kernel and loosen the 
hull. From the steeping tanks the kernels are degerminated and then 
washed in germ separators. Here the germs are skimmed off, treated, 
and the oil is pressed from the germ. It is at this stage in the process 
that corn oil is extracted from the kernel and upon further processing 
it becomes the finished product, either crude or refined corn oil. In 
the main process, the kernels are then finally ground and washed 
and the hulls separated from the starch and gluten by a series of re- 
volving nylon tubes stretched over frames. This leaves only gluten 
and starch remaining of the original kernels. The mixture then is 
sent through long shallow troughs where the starch granules sink 
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to the bottom and the gluten flows off into settling tanks. The starch 
then passes through centrifugal machines to remove all traces of the 
gluten and it is then ready for drying, preparation for market as 
starch or conversion into dextrin, syrup, or sugar. 

(c) Corn derivatives are important articles of commerce and are 
consumed in large quantities and in many varieties as food; as prin- 
cipal ingredients in manufacturing candy, jellies, preserves, baked 
goods, and many other food products. The industrial uses of corn 
derivatives are many and include, among others, home and commercial - 
laundry preparations, soaps and cleaners, finishing textiles, dyes and 
explosives, and drugs. 


Background of practices in the industry 


Par. 5. (a) In 1890 there were located in the United States ap- 
proximately 23 companies engaged in the manufacture of starch and 
7 companies in the manufacture of glucose. Thereafter, through 
means of a holding company, National Starch Manufacturing Co., a 
number of the small hitherto independent plants were associated to- 
gether in an enterprise accounting for between 75 and 80 percent of 
the starch business. Similarly, in the manufacture of glucose, a new 
grouping was effected in Glucose Sugar Refining Co. of the principal 
part of the glucose industry. In 1902 the Corn Products Co., a prede- 
cessor of the respondent CPR, was organized and acquired the busi- 
ness of Glucose Sugar Refining Co. and National Starch Manufactur- 
ing Co. as well as several other starch and glucose producers which 
had not been subsidiaries of the above companies. Respondent CPR 
was organized in 1906 as a successor of Corn Products Co. and all of 
the other interests in the glucose field so that in 1906 it did 100 percent 
of the business in glucose and 64 percent of the business in starch, 
accounting for approximately 90 percent of the total production of 
corn derivatives. 

(6) From 1903 to 1912 Piel Brothers Starch Co. (whose corn wet- 
milling plant respondent National purchased in July, 1939), Douglas 
& Co. (whose remaining assets respondent P & F purchased after an 
explosion which wrecked the plant in 1919), and respondents Union, 
Staley, Clinton, and American Maize entered the business and ac- 
counted, in 1913, for approximately 35 percent of the production of 
the industry. At the present time respondent CPR is the largest 
producer in the industry, accounting for approximately 50 percent 
of the total business and 90 percent of the business of the various 


packaged products. 
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(c) A suit in equity was brought by the United States under the 
Sherman Act in March, 1913, in the Federal District Court for the 
Southern District of New York against respondent CPR, Penick & 
Ford, Ltd. (to the syrup-mixing business of which respondent P & F 
‘is successor) and certain individuals which resulted'in an interlocu- 
tory consent decree on May 14, 1915, effecting a sale of the stock in- 
terest in Penick & Ford, Ltd. held by CPR and forbidding each 
to acquire any interest or control in the other; and ‘in the entry of a 
final decree March 31, 1919, by which respondent CPR was directed 
to dispose of certain i its properties. 

(d) In December, 1925, manufacturing respondents herein, in- 
cluding the present respondents and the companies to whose interests 
said respondents have succeeded, except’ National, and others organ- 
ized a trade association known as “Corn Derivatives Institute” for the 
purpose of promoting their mutual interests in the manufacture and 
sale in commerce of corn derivatives. A suit in equity was brought: 
against Corn Derivatives Institute and its members, seeking relief 
under the then existing Anti-Trust laws and a consent decree was 
entered on April 6, 1932, in the District Court for the Northern 
District of Illinois, dissolving Corn Derivatives Institute. 


Activities of the respondents generally 


6. (a4) Respondents American Maize, Anheuser-Busch, Clinton, 
CPR, Hubinger, National, P & F, Staley, and Union account for the 
principal part of the industry’s production, and through them or 
their respondent subsidiaries as named in paragraph 1 herein, the 
major part of the industry’s production is sold and distributed in the 
various States of the United States and the District of Columbia. 

(5) Each of the corporate respondents has been a member at one 
time or another and has participated in and supported the activities 
of the following four voluntary, unincorporated trade associations: 

(1) Corn Refiners Statistical Bureau (hereinafter sometimés re- 
ferred to as the Bureau), organized March 4, 1932 and dissolved in 
September of 1946. 

(2) Starch Manufacturers Association (sometimes hereinafter re- 
ferred to as Starch Association), organized January 20, 1930, and 
dissolved in September of 1946. 

(3) Corn Oil Producers Association: (sometimes hereinafter re- 
ferred to as the Oil Association), organized December 9, 1930, and 
dissolved in September of 1946. 
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(4) Syrup Mixers’ Society (sometimes hereinafter referred to as 
the Society), organized February 10, 1928, and dissolved in September 
of 1946. 


except that Anheuser-Busch and Union have not been members of the 
Starch Association. Respondent National has participated in and 
supported the activities of the Bureau and the Starch Association, 
both of which it became a member of in 1939; National resigned from 
the Starch Association in 1943 and has never been a member of Oil 
Association, or the Society. Respondents Bliss and Scully have par- 
ticipated in, been members of and supported the activities of only 
the Society. Oscar L. Moore assisted in the organization of the four 
above-named associations, acted as Secretary to each of them, directed 
their affairs and presided at the respective meetings of their members, 
from their organization through their dissolution in September of 
1946. Through common membership and headquarters at 209 La Salle 
Street, Chicago, Ill., by the respondents and common secretaryship 
of Oscar L. Moore, the four above-named associations were operated 
as a single enterprise, and the Oil Association, the Starch Associa- 
tion, and the Society have been in effect simply divisions of the Bureau. 

The said Bureau, Starch Association, Oil Association, and Society 
were dissolved in September 1946 as heretofore shown and, therefore, 
so far as the record shows, following that date there was no further 
activity through the said associations or connection between said in- 
dustry with the said Oscar L. Moore. 

However, the existence of Oscar L. Moore’s office as headquarters 
for trade associations in other industries has continued and the files 
of the four associations have been kept in storage up to the closing of 
the record in this case. 

These facts, as well as the history of this industry, permit the con- 
clusion that there is a sufficient probability of resumption of the activi- 
ties carried on by and through the said four associations that the pub- 
lic interest requires that such activities must be expressly forbidden 
by an order in this proceeding. 


Activities of the Bureau and its members 


Par. 7. A constitution, bylaws, and reporting plan were adopted and 
amended from time to time and these governed the activities of the 
Bureau. Matters relating to bulk corn derivatives including corn 
syrup unmixed, cornstarch and corn sugar, but excepting corn oil, 
were subject to the activities of the Bureau. 
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Par. 8. The Bureau was used by the respondent members as a means 
of exchanging information regarding the following: 


prices; terms of sale; discounts; allowances'for return of containers 
or unused corn derivatives; differentials for warehouse, tank car or 
other means of delivery to customers; charges for installation of 
pumping and other service facilities and for performing service func- 
tions for customers; terms and conditions for guarantee against price 
declines on orders of corn derivatives; terms and conditions govern- 
ing the booking of orders for future delivery of corn derivatives; the 
lengths of time and prices at which such orders might be booked; and 
other factors affecting the marketing of corn syrup unmixed, bulk 
starch, corn sugar, and refined grits. 


Each of the participating respondents reported to the Bureau, at the 
end of each day, transactions in such products, including in the report 
complete details as to prices, terms and conditions’of sale, suchas, but 
not limited to: 


the grade and quality of the product; type of container or package; 
the point of delivery; and the delivered price. 


These reports were compiled and tabulated by the secretary, Oscar L. 
Moore, and these compilations, showing such information for the en- 
tire industry, and frequently showing such information for the in- 
dividual members, were transmitted by the Bureau by mail to each of 
the participating respondents within 24 hours of receipt of said re- 
ports. Monthly statistical reports were compiled and published by 
the Bureau from information furnished by the corporate respondents 
showing separately for each respondent: 


production and distribution by consuming trades of certain corn 
derivatives; stocks on hand; amount of corn’ ground by various re- 
spondents and other matters. 


Daily reports of sales were disseminated only to the participating © 
members ; monthly statistical reports were furnished to the said mem- 
bers and certain of them upon request to government agencies. 

Par. 9. Printed forms were distributed by the Bureau to the mem- 
bers for the purpose of making inquiry of the Secretary as to the 
correctness of reported transactions, or as to the absence of a report 
of a transaction about which information had been secured through 
livered price or an advantage to a buyer over the prices or terms of 
condition of sale, allowance, or discount which varied from those there- 
tofore reported by another member, inquiry might have been made and 
was made to the Secretary ’for details of the transaction. Upon re- 
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ceipt of such an inquiry, the Secretary informed the member who 
participated in the transaction and asked whether such transaction 
was. correctly reported or if in fact it had occurred. This member 
conveyed an explanation to the Secretary and this was in turn reported 
to the inquiring member. 

Par. 10. Members of the Bureau met monthly and upon call of the 
Secretary at other times and discussed in detail factors affecting the 
marketing of corn derivatives. At each meeting a portion of time 
was set aside for the questioning of representatives of members present 
as to transactions which had been reported in daily price reports in 
the trade. Discussions followed concerning the explanations which 
had been given for such questioned transactions. Representatives of 
members often stated that a factor which resulted in a lowered de- 
livered price or an advantage to a buyor over the prices or terms of 
other members had been used by mistake. Reporting of the details 
of transactions and discussions thereof by representatives of members 
at meetings was often carried out in such manner as to disclose to each 
member present the intimate details of the questioned member’s busi- 
ness, including the names and locations of some customers of the mem- 
ber, together with the specific prices, terms, and conditions of sale used 
in selling to such customers. Representatives of members discussed 
and considered together at Bureau meetings, in price inquiries as de- 
scribed in paragraph 9 above and otherwise through the Bureau, 
various factors as to such transactions influencing price, including: 


protection of customers against price declines; refusal to sell f. 0. b. 
production point; diversion of syrup from one destination to another 
for the purpose of obtaining a lower delivered price; allowances for 
return of containers or unused corn derivatives; differentials for ware- 
house, tank car, or other means of delivery to customers; charges for 
installation of pumping and other service facilities and for performing 
service functions for customers; terms and conditions governing the 
booking of orders for future delivery of corn derivatives, and the 
lengths of time and prices at which such orders might be booked; 
and freight rates and charges applicable to delivered prices. 


Documents appearing in the files of individual respondents indicate 
that many of the discussions and joint considerations mentioned above 
which occurred at Bureau meetings were not referred to nor set forth 
in the minutes of such meetings prepared by the Secretary. 

Par. 11. The acts, practices, and procedures outlined above indicate 
that the Bureau was used as a medium or central agency for exchang- 
ing or relaying information as to the quotations, prices, terms, and 
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conditions of sale of each member, as to intimate details of each mem- 
ber’s business and as a vehicle by which prices were made uniform, 
and deviations from such uniformity could be and were effectively 
detected and met. Each of the respondents directly or through its 
representatives did not participate in each of the discussions and 
joint considerations described above, but each respondent, either di- 
rectly or through a representative or subsidiary, participated in a 
number of such discussions, joint considerations, acts and practices 
there described and, with respect to those in which it did not partici- 
pate it generally had knowledge of the participation of the other 
respondents. The record does not disclose that such activities con- 
tinued subsequent to the dissolution of the Bureau in September 
1946, but until shortly prior thereto each respondent, having know]l- 
edge of the acts and practices above set forth, failed to disassociate 
himself from the Bureau and thereby participated with the others in 
collectively affecting prices, terms, and conditions of sale, except for 
the actions of Staley as hereinafter described. 

Staley participated fully in the activities of the Bureau, the Starch 
Association, the Oil Association, and the Society until September 
1945, when it ceased attending meetings and until January 1946, 
when it ceased participating in the reporting activities and in the 
inquiry system. However, Staley continued its membership in the 
four Associations until their dissolution. 


Activities of the Starch Association and its members 


Par. 12. A constitution, bylaws, and reporting plan were adopted 
and amended from time to time and these governed the activities of 
the Starch Association. Matters relating to packaged starch, both 
corn and gloss, were subject to the activities of the Starch Association. 

Par. 13. The Starch Association had the same objectives as and 
has operated with respect to packaged corn and gloss starch exactly 
as described in paragraphs 8 through 11 above for the Bureau, with 
the following minor differences: 

(a) The daily reports to the Starch nieloeaaleton included the zone 
and territory in which the buyer was located, the type of package, 
whether a factory or private brand, the delivered price, f. 0. b. point, 
trade discounts, free deals and allowances, and, when zone areas 
were changed, zone maps showing the new zones. 

(b) Reported variations from, previously reported sales included: 

Trade discounts; invoice terms; price guarantees; length of time 
and price at which bookings had been made; location of buyers to 
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_ whom free goods had been.allowed and amount of free goods; adver- 
tising allowances; specialty work through jobbers; label allowances; 
drop shipments; Sprae stock guarantees; private brand carton and 
label allowances; customers’ consignments; ex-warehouse charges; 
pool-car charges; cartage charges and free allowances. 

(¢) Periodic statistical reports were compiled and published quar- 
terly rather than monthly, and were not requested, by Government 
agencies. 

(d) The subjects discussed and jointly erie at Stanek Asso- 
ciation meetings, in price inquiries. and otherwise through the Starch 
Association included: iB? 

(1) Freight rates used in calculating delivered prices; 

(2) The territorial limits of zones to which delivered prices applied 
and differentials in delivered price between zones; 

(3) Trade and cash discounts, invoice terms, and the terms of 
close-outs of old stock; 

_ (4) Consignment of goods; 
(5) Ex-warehouse charges, pool-car charges, cartage charges, and 
freight allowances; | 
(6) Specialty sn th through jobbers; 
(7) Price guarantees and fioor-stock guarantees ; 
(8) Length of time and prices.at which bookings were made; 
(9) Advertising and promotional allowances; _ 
. (10) Freight goods allowances and drop shipments; 
(11) Label allowances; 

(12) Private brand allowances;., 
- (18) Charges on account of differing containers. 

(e) P & F participated fully in the activities of the Starch Asso- 
ciation, except that the record does not show it participated in the 
reporting or statistical activities or that it used the inquiry system. 

(f) When one respondent submitted to the Starch Association under 
the reporting plan a change in the zone territories, such changes were 
distributed in map form by the Association, and thereafter the other 
members by their reports to the Starch Association indicated their 
adoption of such maps for use in their. own pricing, 


Activities of the Society and its members 


Par. 14. A constitution, bylaws and reporting plan were adopted 
and amended from time to time and these governed the activities 
of the general, eastern, and southern divisions of the Society. 
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Matters relating to mixed corn syrup were subject to the activities 
of the Divisions of the Society. 

Par. 15.The Society had, the.same objectives as and thi oper ated 
with respect to mixed corn syrup exactly as described in para- 
graphs 8 through 11 above for the Bureau, with the following minor 
differences: 

(a) The eastern division reported complete transactions weekly 
rather than daily. 

(6) The reports to the Society included the delivered price, the 
geographical zone in which the buyer was located, the type of product, 
the brand or label, the size of container, the f. o. b. point and terms 
of sale. 

(c) Reported variations from previously reported sales included : 

Territories in which sales were completed at a base price plus 
freight; territorial zones in which sales were completed at delivered 
prices;.quantity discounts; trade discounts; cash discounts; invoice 
terms; price guarantees; length of time amd prices at which bookings 
were made; full details of free goods deals, including location of 
buyers to whom made; full details of advertising allowances, including 
markets in which made; specialty work on factory brands and jobbers’ 
brands and label allowances. 

(dq) The subjects discussed and jointly considered at Society meet- 
ings, in price inquiries and otherwise through the Society included: 

(1) Freight rates and charges added to base prices in calculating 
delivered prices; 

(2) Basing points used in calculating delivered prices; 

(3) The territorial limits of zones and differentials in delivered 
prices between zones; 

(4) Trade discounts, cash discounts, terms and quantity discounts; 

(5) Consignment sales; 

(6) Warehouse, tank car and other delivery prices, including 
cartage and freight allowances; 

(7) Specialty work on factory and jobbers’ brands; 

(8) Price guarantees; 

(9) Length of time and prices at which bookings might be made; 

(10) Advertising and promotional allowances; 

(11) Charges for drop shipments; 

(12) Label allowances; 

(18) Differentials between factory and private brands; 

(14) Allowance for different types of containers. 
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Par. 16. A constitution, bylaws and reporting plan were adopted 
and amended from time to time and these governed the activities 
of the Oil Association, Matters relating to corn oil, both packaged 
and in bulk, were subject to the activities of the Oil Association. 

Par. 17. The Oil Association had the same objectives as and has 
operated with respect to corn oil, both packaged and in bulk, exactly 
as described in paragraphs 8 through 11 above for the Bureau, with 
the following minor differences: 

(a) The daily reports of tank car sales both to and from the Oil 
Association were reported. by -telegraph.as well as by mail. The 
record indicates that respondents considered the prompt reporting 
by telegraph to be important. 

(6) The daily reports to the Oil Association included : 

A description of the product; type of package; quantity; delivery 
and transportation terms; delivered price; quantity discounts; trade 
discounts; cash discounts; price guarantees; invoice terms; and mar- 
ket territory in which the buyer was located. 

(c) Reported variations from previously reported sales included: 

Quantity discounts; trade discounts; cash discounts; invoice terms; 
price guarantees; length of time and prices at which bookings were 
made; ex-warehouse charges; freight allowances; direct sales; pri- 
vate label discounts; free goods;~terms of special deals; and label 
allowances. 

(d) No periodic statistical reports were compiled. 

(e) The subjects discussed and jointly considered at Oil Associa- 
tion meetings, in price inquiries and otherwise through the Oil As- 
sociation included: 

(1) Basing points from which delivered prices were calculated 
and freight rates and charges ; 

(2) Zone boundaries and differentials; 

(3) Trade discounts, cash discounts, invoice terms and quantity 
discounts ; 

(4) Provision for warehouse, tank car and other delivery ; 

(5) Price guarantees ; 

(6) Prices and terms at which bookings were made; 

(7) Container differentials. 
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Pricing methods used by respondents, for quoting and charging in the 
sale and distribution of corn derivatives in interstate commerce 


Par. 18. For most of the period covered by the complaint herein, 
respondents have utilized pricing policies, methods and practices 
more fully set forth and described below: 

(a) All respondents sold corn derivatives on one of three bases: 
f. o. b. mill; or delivered at destination; or f. 0. b. mill in sales to buyers 
at some locations and delivered to: buyers at other destination’ 

(0) In so selling corn derivatives, each of respondents user sne of 
four geographical pricing systems. Each respondent used the same 
system on the same corn derivative in the same container, as did all 
other respondents. The four systems thus used by respondents were 
the single-basing point system, the multiple-basing point system with 
every plant a basing point, the zone system and a combination sys- 
tem: (1) a single-basing point system in areas located nearer the 
single basing point and (2) a zone system in areas more distantly 
located. 

(c) Every respondent generally on some corn derivatives and in 
numerous instances on other corn derivatives provided for sales by 
that respondent f. 0. b. each plant of that respondent, and the prices 
at which sales were made on goods of like grade and quality to dif- 
ferent competing customers by the respondent f. o. b. plant varied 
by virtue of the use of one of the said four geographical pricing 
systems. An example of differences in such f. 0. b. plant prices re- 
sulting from use of a single-basing point system is shown by the 
following tabulation relating to pearl starch: 


621 


«CORN PRODUCTS REFINING CO. ET AL. 


Findings 


587 => 


¥6°0$ | LE °0$ | LE ‘0$] 620 | OF ‘OF | LE°O$ | 20S | OF OF | 90S | AT “OS | LT “OF | 29-0$ | LZT‘O$ | E9°0$ |” GE 0$| 00S | > WOT7VUTSOp 0} ayer OFVIIYO—syuepuodsel 
[re Aq suonejonb surnduroa ur pepnypout ATur10s 
jun “yao Jed sojeaT[dde 4YsTeay SUTpUoUseLIOD 
ZOSTS ee aac alee Eu OS Ren a Ieee cE es Te Sid St sal abies @° slacos loos la a le Loe puy ‘syodeuerpuy |= 7 === Yoreqs [euoHeN 
tier SL Psa aye ae 2060S? |e tere =a eae aoe ae eee cs GS" Miner ees Bees Sor 0S. PE 5498 9F° EL Lane I 009 P0e Cs een en OO) A0T8IS a Vv: 
oa ee CZ IGT pees Mateasiat ace al ERG 2 antl ae eae Se | Sakae SME OOKOS \kcumnea|o se lures (91cm (99° i MOT ‘sprdeuidepeOel m5 oo PLOd 3 Armed 
<a all ais wee fae anaes lee aaa al ea ea ciel SCL ee Paes Reena Gaal FOS) ee mee mae ee AST OG cee hkG“@ al ee BOR NAS | 0D Josuquy 
aeeae ) C10 Ce Seimabiae (wena | EAReas| SME REAR REE LOCROS: IUCOOSela = “eal am Gtam Nee | oe tlt soles a | a | Gb OS|" Sy an UO cd beer merase: a. CCE 
~220~--]-2--=2- (cme eeccee|ecae olga teal 3a uer ea laren ete sacle el oop [ay at PO" Ze0$|) CL ‘08Y | 00 “23g “pold wI0D 
-=--+--|---=--- “zp -og|---- 77-200 6eh0¢ loses ee Seals 2245 QecOSulencas le eer cist ee Olea geen Oe AN aa eMOT ‘UOJUITO |~~~ ~~~ seTysnpuy woyUTTO 
aeeencta temo ie eats |e came 5 Set Fil ak al Ge (eS Taye a \| igi Seaton ag age | ee ie a Up. Slane s ao ea Oy ‘smo 49 |7~----7 > -yqosng-1esneyuy 
eras. a | aes | to adhe ed Be sa CC AOS lee teks load a 2 OSA Shen aoe nw es, alee POLOS tS Sel oe ink ie =o POLEAGOUe itace ae cx aZ1B UeoLloury 
AimsvelL “§ “AQ jo ydeq stares OVAL, 
[eyuesO Jed WoTeUTysep 0} sjuvl[d Ssurnpoid 
Z Uloy “YMO Jod Saqvil JYSIOIy pvopiwo WINTON 
Seo ses | Sars eal ce eee Cee Bae eee bal aga an peer aise Go| ae selena wie a didsesda lem Tot" al ae DUle StOG@SUelpul|" >=. U0Ie9S TeUOTIeN 
Se eae CU lame mame MOTSCCR na Saaiaal Ruane OY eS) Utes gC eal st con lina Ste ie: p= c|eee as | OL ©. Gries] 00S: hm et un TL B00d a SOO Men Actes “a “V 
Sea 5 jee? D7 3Cn Coma tans |e eaateal) Covce ime Debit co. git acc! .£ oiiee otis «= <ilhe | OLS GP eg} | BANOT Spidey Jepep | plow 4 Youd 
pea ee 50a aaa eee oe eam cea GOACGh Oe eeerellee as esis peal LO Gk le oie salesmen [KOR Eo! | es 7) 09 E$.i Ss BMOL IN yOe MAT So Se OD Jesntqny 
3 ay cas a cetacean aks See AR aPC Ln Penola! qe edie) ee le Mmcasieese 2 | OL OU lee ] S e  eed @ Oatya SS Sop tsry “pord BI0p 
—iaae aise = CC aie aeee eemaemea ) Con) mika alten cere |e open ge ae eel CC ennai tA alee (0k € oes marl. | 7, CARON “UOT MITO S| ss aserysnpuy UoVUTTD - 
+ Spee aCe eae Meenas meen spa Seio alae te fi ee TLCS ti, haw alee Pm Ale GG 1. toes |LORTS$-| ce ames | oe Bee OWNTESTOOT “Ig Wl Se etpsng-tesnequ y 
we cies |RSS af eo i eats leit laa ga a(t Oe | Sooeeceeesl iss cake eeee oleae ee kee roa tao] as A eae ae PUT EACOM || es gemmeOZlCIAl WROLIOULY 
neoing [vor 
-SIRIS SIOUYoY UO Aq UMOYS SB UOT}eUTISEp 
4B JaANq 0} “YMo Jod 4sod pROpIVd JuaTBAIND A 
LOsrs. |ES eo ieee. OBE Ga ieee nested ag ee | Le Greliege aoa cae |e he cle Sali eee) oe att he puy ‘syodeuerpuy 777 YOIBS [BUO}BN 
BAe eae; «cel Pen imeem OPES Ale tama) aman Eh eae ISL me GSC elle Ch ilee a IeZenesamezeesy| OL. | se] 09°. "| eS TLL AM BOOCL = WO ys AoTe 9 "am “V 
Sea RcOrcomt a Selb see es EF ARIAMGS AS: Ve a eek Kp ec Ve MT HUOGS: es tee yl semen ORG ee 09g |" BOT ‘spidey repeD | “Plow 3 Yorued 
a en Ce ee eee Remon COLCM (ger eae c|im ao Gi eo gel t-anylc- amS| ele ome COL -C.\|@ si) 09'S: 3]. 2s se. SMOn Moe y (Soe 0D JesuIgne, 
oie ee einen Maher ee aeere tamer iemiare OVAcs Incomeonie eee! a) tiles ce i|, en cites [= | 008i)" <  Seo iS Sil Subjed "iS = od 
ae it oe LVS SS! fie eee lta ok AN dr eke, ae GF CRI oe ee Wece LOLS Sh atllen Or im ok inte Sor (SUL CPEES| cnn aire sie mee l[E OS Dalle ces OONror oe DOT W106) 
BAT WoJUYH-|" > =~ SoLsnpuy UoJUITO 
Se ae as |S So ES ape cae s COTNIISTIO LC9 Gal Ge ge oe yosng-lesneyuy 
ee eo ce lewe ote Selita pes CoC ane ae CeCe) tree cele cee Oe TILOT SS: | > ° a| 8] sae Me an *DULSACOUs nes Ss Seenove( UEoouny: 
uoLeuTsep 07 4yQsTeIf 
sni{d osvo1yO ‘q ‘0 ‘J sod oseq ‘eyep Auedurod 
Wo pealiep yao ted sevorid peopies yuepeAmMbDy 
OAS] | g g SuBdy AO | etd | stjo ; ; ri ee ' 
: mmoy | souep | ysmq) “A! | opts | oA es SAS | ecipae |) GhOUd al dO any SU] o8vd | o1oUI | eyURT Z 
Teg. | 9S [TAera| Sad | oye | -ASEN -SIMOT] ates | Sous Spur | 7° | Wed | mec | ear } Tao | -atea | AV WOE Old quedo) 


SUOLIDUYSIP Pa}OIIJI8 JD pajzvoo] ssafing 02 shvq punod 
-OVT pun -00T “ yownys 1Wvad Jo syuapuodsas fig says Sy6T fivonune urtaa0d sayv4 VY HVasAL pud saoi4d pHoj4nod quaypainba fo uosrwwdwog 


622 FEDERAL TRADE COMMISSION DECISIONS 
Findings 47 F.T.C. 
The preceding table is summarized by the following tabulation: 
Pearl starch prices during January 1942 


Basis.—Chicago Base Price of $3.10 per ewt. plus freight from Chicago to ré- 
spective destinations. 


Freight per ewt. involved 


Delivered in sales by the different 


Destinations ae prices respondents 
5 per cwt. 
Charged Incurred 

A tlantar Gare. eae Ae aoe a de eee $3.10 $3. 60 50¢ 46 to 58¢ 
Balfimores Md 3.06. LS eee ee ee 3.10 3.42 32 32-to 36 
Chicsed, Wlassa se 5 ee ee Se ee ee nee 3.10 3.10 None 4 to 24 
Dallas exe ce ek teen aes. oo eae See Ee ee eee 3.10 Sve 63 58 
ID SCa tii glee eo eee eee eee 3.10 3. 27 17 None 
Denverj,Colosesses--2- e 3.10 3.77 67 

Hetroit. Mich= se. a se 3.10 Ont 17 22 to 30 
Indianapolis, Ind_- 3.10 8:27 17 0 to17 
Jacksonville, Fla_-- 3.10 3.73 63 62 
Kansas City, Mo_-_- 3.10 3.40 30 26 
Womisvalley Keyes = ee 3.10 3. 32 22 22 to 28 
Nashville; Tenm. £22 -<-25 3.10 3.47 37 1 
ING Wa OnOrns aul eles eee acne mee rey eee ee 3.10 3.40 30 30 
IPICUS URS ae oe nee Son eee ene ee ee eee oe 10) Bins) 29 

Providenge.: Rr; Tse. =e. oe ee ae 3210 3.47 37 24 
St ouiss Mor. eee See eee. eer Lee we 3.10 S27 17 37 to 44 
San! Branciseo,(Califsis see 2 bee eee ee ee 3.10 4. 04 94 0 on Fes 


Other examples with respect to differences in price f. o. b. plant at 
which each of the following specified respondents sold another corn 
derivative, Corn Syrup-Unmixed or “Glucose,” at an earlier period 
under a single basing point system are given in detail as set forth 
below. These facts relate to and show the methods used by the speci- 
fied respondents in the sale of Corn Syrup-Unmixed at or about the 
closing of the record in the respective cases, below cited. The cases 
are: 

In the matter of Corn Products Refining Co. and Corn Products 
Sales Co., Inc., 34 ¥. T. C. 850 (March 16, 1942). The following facts 
were as there stated : 


Par. 4 (a) Respondents’ began the distribution of glucose or corn syrup from 
their Argo plant, which is within the railroad switching district of Chicago, Ill., 
in 1910 and from their Kansas City plant in 1922. This product is sold by re- 
spondents largely to candy manufacturers in railroad tank car lots of approxi- 
mately 95,000 pounds each, in tank wagon or truck lots of approximately 12,000 
pounds each, and in drums, barrels, half barrels, 10-gallon kegs, and 5-gallon 
kegs. Respondents have concurrently sold glucose of like grade and quality to 
different purchasers at differing prices. Since June 19, 1936, and for many years 
prior thereto, respondents have sold bulk glucose to purchasers throughout the 
United States at delivered prices which were, and are calculated upon the basis 
of the price in Chicago plus the railroad tariff rate from Chicago to the destina- 
tion of the purchaser. Additional price differences among purchasers of glucose 
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have been, and are, created by respondents through their practice of adding to 
the railroad tank car price additional sums, the amounts of such additions de- 
pending upon the type of container in which the glucose is delivered. Respond- 
ents have created other price differentials among purchasers through preferen- 
tial application to some purchasers of their practice of allowing customers a 
period of days after a price increase has been announced within which such cus- 
tomers may purchase an amount of glucose at the price in effect before the an- 
nouncement of the increase. This is known as the order “booking” system. 

(0) Respondents have been, and are now, selling and shipping glucose or 
corn syrup, unmixed, of like grade and quality from their plants in Chicago, IIL, 
and Kansas City, Mo., to purchasers throughout the United States, some of which 
purchasers are located in the following cities: Chicago, Ill.; Kansas City, St. 
Joseph, and Springfield, Mo.; Fort Smith, Ark.; Hutchinson, Kans.; Lincoln, 
Nebr. ; Sioux City, Iowa; Waco, Sherman, and San Antonio, Tex.; Denver, Colo.; 
and Salt Lake City, Utah. Sales to purchasers, including those in the cities 
named, are fulfilled by shipments of glucose from respondents’ plant at Chicago, 
Ill, or from their plant at Kansas City, Mo.; depending in each instance upon 
the judgment of and subject to the entire control of respondents. With the ex- 
ception of a few sales, shipments to fulfill which were made from respondents’ 
plant at Chicago, Ill., sales to purchasers !ocated in all of the cities named above 
except Chicago (which cities are used for the purpose of illustrating respondents’ 
selling and delivery practices) were fulfilled by shipments from respondents’ 
plant at Kansas City, Mo.; a substantial number of the sales to purchasers in 
Chicago were fulfilled by deliveries from respondents’ filling station in Chicago 
to which glucose had been shipped by respondents from their plants in Kansas 
City and Chicago; and a few such sales were fulfilled by shipments directly to 
customers in Chicago from respondents’ plant in Kansas City. Many purchasers 
who bought glucose from respondents also purchased glucose from competitors 
of respondents. To illustrate the differing prices at which glucose was sold by 
respondents on particular dates, the following tabulation shows the prices per 
hundred pounds to purchasers in the cities named above for 43° Baume glucose 
in tank car lots on the dates stated: 


Location of purchaser Aug. 1, 1936} Aug. 1, 1937) Aug. 1, 1938] Aug. 1, 1939 
Chi re ene a eta eee a ee a $2. 94 $3. 04 $2. 29 $2. 09 
asatcs pera Mgnt Se Ee BR ek Epps cd Peek betes S 3.32 3. 40 2. 69 2. 49 
Ship PeSie) Os I Gee a a ee eae 3. 32 3. 40 2. 69 2. 49 
Springiield; Moy we. 20s 2 s5- 5st 2— 3.32 3. 40 2. 69 2. 49 
Fort Smith, Ark_--._-- 3. 58 3. 64 2. 94 2.74 
Hutchinson, Kans- 3. 53 3. 60 2. 90 2.70 
Lincoln, Nebr_----- 3, 37 3. 45 2.74 2.54 
Sioux City, Iowa_-- 3. 382 3. 40 2. 69 2.49 
Waco, Tex__.----------- 3.77 3. 82 3,14 2.94 
SUCRANTL clipe eee V0 Sete MA ROR eae et Oe ae 3. 68 3.74 3. 06 2. 86 
SaumNitronign Hextemes eo tente, SATE Ed sean ee 3.74 3. 84 3.17 2.97 
Denver © 010m ean aes een peat saa 2s oa ase 3.7 3. 64 2. 95 2.75 
SalpuuakewO ly sie Diesen ne a oe a eee a 3.79 3. 74 3. 06 2. 86 


At all times between the dates set forth substantially the same differences in 
and relations between and among said prices illustrated above existed as to 
purchasers so located, and these prices were charged and paid by such pur- 
chasers regardless of whether the glucose or corn syrup unmixed was shipped 
to such purchasers in the city named from respondents’ plant at Chicago, IIL, 
or respondents’ plant at Kansas City, Mo. 


919675—53 43 
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(c) The illustrative prices set forth above were determined by respondents 
by following their general practice of adding to the prices shown for Chicago 
on the dates set forth, respectively, the then effective railroad traffic rate from 
Chicago to destination without reference to whether the sale would be fulfilled 
by shipment from Kansas City or from Chicago. Such rates in cents per 
hundred pounds, together with similar rates from Kansas City to the same 
destinations, were as follows: 


Cents per hundred pounds 


Aug. 1, 1936 Aug. 1, 1937 Aug. 1, 1938 Aug. 1, 1939 
a ¢ é a ¢ ‘ Kansas 
Chicago Tone Chicago satis Chicago ait Chicago City 

@hicago ls f=" aes =p 0 38 0 36 0 40 0 40 
Kansas City, Mos2 sts -s= 05 38 0 36 0 40 0 40 0 
BteJosephy Moe Vee os 38 8 36 8 40 9 40 9 
Springfield; Moies 2. -=- <2 3 38 35 36 33 40 36 40 36 
ortiomithnevAb Kore see ae 64 42 60 40 65 45 65 45 
Hutchinson, Kans-_-_----___- 59 35 56 33 61 36 61 36 
incolnsiNebret=- 20-2 s 43 12 41 12 45 13 45 13 
Sioux City, Ilowa-.----2 22-2 38 23 36 22 40 24 40 24 
Waco ex so es 83 62 78 58 85 63 85 63 
Sherman, Mo xneer eee ese 74 52 70 49 77 54 heh 54 
San Antonio, T ayy 85 67 80 63 88 69 88 69 
Denver, Colo____--.-_ 2 85 68 60 51 66 56 66 56 
Salt Lake City, Utah_______- 85 82 70 61 77 67 77 67 


(d@) Insofar as sales which are fulfilled by shipments from respondents’ 
Chicago plant are concerned, although the differential in price to purchasers 
at various locations may not be precisely justified by the cost to respondents 
of delivery, because of milling in transit rates and other freight rate adjust- 
ments, it does not appear that there is substantial unjustified discrimination 
under the pricing plan set forth above. It is plain, however, that a purchaser 
located in Kansas City who received delivery from respondent’s Kansas City 
plant on the dates set out above paid respondents prices higher than the prices 
to a customer in Chicago by approximately the following percentages: August 1, 
1936, 18 percent ; August 1, 1937, 12 percent ; August 1, 1938, 17 percent; August 1, 
1939, 19 percent. The percentages vary with variations in the Chicago 
price as well as with rate changes. These higher prices were in no way 
warranted by additional delivery costs. Any purchaser who is located closer 
freightwise to Kansas City than to Chicago, Ill, and who received delivery 
from Kansas City, was forced to pay a price which included delivery costs 
not incurred or paid by respondents. For example, the price to a purchaser 
in Waco, Tex., for such delivery included “phantom” freight delivery costs 
which made the price to him approximately 10 percent higher than to a Chicago 
purchaser. It is also plain that a purchaser in Chicago who received delivery 
from Kansas City purchased at a price which not only did not include any 
artificial freight, but which did not take into account the freight actually 
incurred and paid by respondents. Similarly, any purchaser located closer 
freightwise to Chicago than to Kansas City, and who received delivery from 
respondents’ Kansas City plant, received a price which not only did not include 
any artificial freight but which did not include all the freight actually paid 
by respondents. 
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(e) Respondents did not attempt to show that the price differences illustrated 
in the first table in this paragraph made only due allowance for differences in 
the cost of manufacture, sale, or delivery resulting from the differing methods 
or quantities in which such corn syrup was to such purchasers sold or delivered. 

Par. 5. (a) In addition to the price differences as among customers of re- 
spondents which are created by the pricing system illustrated in the preceding 
paragraph, respondents have sold, and are now selling, glucose or corn syrup 
unmixed to different purchasers, wherever located, in containers of different 
sizes at prices per hundredweight in addition to the tank car price as follows: 


Additional price per hundredweight 


Type of container : over tank car prices 
Barrels eats ke eee ape lel $0.33 
Halt barrels22 222 2s $0.58 
1O-gallony Kegsi.-2 35 ares Se $0.98 
bavalloni kegs bere see 31.08 
Returnable steel drums_______ $0.18 where there is no return freight paid 
on empty drums. 

A} eee ree Ree eS $0.18 where the return freight on the empty 
drum is between 50 and 75 cents per 
hundredweight. 

1 Bc rime bey One Be eee Pv veer Sree Fae $0.23 where the return freight on the empty 
drum is between 76 and 90 cents per 
hundredweight. 

181 ae See es eee $0.28 where the return freight on the empty 
drum is between 91 cents and $1 per 
hundredweight. 

Dore sees es ae $0.33 where the return freight on the empty 
drum is more than $1 per hundredweight. 

Meuniicn Gye ks ee 2s age te $0.10 where delivered by respondents’ 
: equipment. 
(fn ae oe el ee ees $0.02 where delivered by customer’s equip- 
f ment. 


(b) Respondent made no effort to show that the price differences among their 
eustomers created by the aforesaid container differentials were price differences 
which made-only due allowance for differences in the cost of manufacture, sale 
or delivery resulting from the differing methods or quantities in which such 


commodities were to such purchasers sold or delivered. 
* * Ea * * * * 


Par. 7 (a) Many of those who purchase glucose or corn syrup of like grade 
and quality from the respondents pursuant to the aforesaid pricing plan, con- 
tainer differentials, and booking practices are candy manufacturers located in 
various States of the United States and are competitively engaged among them- 
selves and with others in the sale of candy to various customers, including 
wholesalers, chain stores, and retailers located in the various States of the United 
States. The glucose so purchased is used as an ingredient to some extent in the 
manufacture of most kinds of candy and is one of the major raw materials 
used in the production of many varieties of candy, constituting from about 5 
to approximately 90 percent of the finished weight thereof. Generally, glucose 
is used in greatest proportion in candies which are sold by such manufacturers 
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at prices of a few cents a pound and at narrow margins of profit. The higher 
prices paid for glucose purchased from respondents by candy manufacturers 
located in cities other than Chicago, Ill., result to a greater or lesser degree in 
higher material costs to them than to manufacturers in Chicago who purchase 
from respondents, the degree in each instance depending upon the difference 
in price and the proportion of glucose in the particular candy manufactured. 
Some of such candy manufacturers who were located in cities other than Chicago 
before the construction and operation of respondents’ plant in Kansas City, 
and some candy manufacturers formerly located in such cities, have since 1922 
relocated in Chicago. Those manufacturers who have purchased, and purchase, 
glucose from respondents in quantities smaller than a tank car and are charged 
prices established pursuant to the aforesaid container differentials have higher 
material costs for glucose than do those candy manufacturers who purchase 
from respondents in tank car quantities. Those manufacturers who purchase 
glucose from respondents and do not receive a preferential treatment under the 
booking practices of respondents also have higher material costs for glucose 
than do those manufacturers who purchase from respondents and receive such 
preferential treatment. 

(6) As to candies priced at but a few cents a pound and bearing no differen- 
tiating name or brand, candy manufacturers may attract customers by selling 
such candies at only a small fraction of a cent per pound lower than a com- 
petitor’s price. This is especially true in selling such candies to chain stores 
and other purchasers of large quantities of candy to whom a small difference 
is determinative in the placing of their business. Under such circumstances 
candy manufacturers paying higher prices for glucose than competitors may 
attempt to recover such increased costs by increasing the price of such candy, 
or may make only selected sales on a nonprice or other basis. The result in 
either case is to reduce profit. This result may occur either directly through 
the absorption by the manufacturer of higher syrup costs in the sale of candies 
at competitive prices or indirectly through a reduced volume of sales, or the 
result may be to diminish the ability of those paying the higher prices to com- 
pete with those paying the lower prices. These results may be avoided or 
augmented by differences in the costs to such candy manufacturers of other 
factors, such as labor, taxes, rents, insurance, other ingredients, proximity to 
markets, and delivery of the finished candies, no matter how such differences 
are brought about. 


In the matter of Penick and Ford, Ltd., Inc., 31 FTC 1494 (Novem- 
ber 29, 1940). The following facts were as there stated: 


Par. 3. For many years respondent has been, and is now, manufacturing such 
glucose of corn syrup unmixed at said plant, and has sold and shipped and 
does now sell and ship such glucose or corn syrup unmixed in commerce between 
and among the various States of the United States from the State in which its 
said factory is located across State lines to purchasers thereof located in States 
other than the State of manufacture, in competition with other corporations 
engaged in similar lines of commerce. 

Par. 4. Most of such purchasers so located purchase such syrup which is of 
like grade and quality for use in the manufacture of candy. Such purchasers 
are competitively engaged in the sale of such candy to various customers in- 
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cluding chain stores, wholesalers, and retailers, all located in the several States 
of the United States and in the District of Columbia. . 

Par. 5. At all times since June 19, 1936, respondent has sold such syrup at 
higher delivered prices per hundred pounds to purchasers located in certain 
cities other than Chicago, IL, than it has sold such syrup to purchasers located 
in Chicago, Il. 

The prices at which such syrup was sold by respondent to purchasers located 
in cities other than Chicago, Ill., were not uniformly higher than the prices 
at which such syrup was concurrently sold to purchasers located in Chicago, 
Ill., but such higher prices varied with the geographical location of the cities 
in which such purchasers were located. 

Thus, on the following dates, respondent sold such syrup to such purchasers 
located respectively in each of the following cities at the delivered prices per 
hundred pounds which are shown opposite said cities for such syrup (43° 
Baume) : 


June 23, June 23, June 23, June 23, 
1936 


Location of purchasers 1937 1938 1939 
\Chicaro ilies 27. 5 eeeeee we Te eres 88 $2. 44 $3. 59 $2. 29 $2. 24 
XbCETWalatO Wa Sea Sere Pal 10) POT Ft fe 213 3. 86 2. 59 2. 54 
(ghbape GHA. a Uti 7 ley amnaensirees tape rein ae e PEe R 2. 82 3.95 2. 69 2. 64 
St. Louis, Mo_-_ = 2. 61 3. 75 2. 47 2.42 
Springfield, Mo__ 2. 82 38. 95 2. 69 2. 64 
Lincoln, Nebr__- 2. 87 4,00 2.74 2. 69 
Hifchinson Kans sf tes Soe Te wie ty ef 3. 03 4.15 2.90 2. 85 
LDCS Gls ees eee a ern a a eee 3. 29 4,19 2.95 2.90 
falas htt 26 Tp BES poet lilt lt ttn tet Ps Aen eet te 3. 29 4. 39 3.17 3.12 
| 247 hyd NG). de 3 nee eden eT ge SO ee: 3.15 4, 26 3. 02 2.97 


At all times between the dates above set forth, substantially the same differ- 
ences in and relationship between and among said prices above illustrated have 
existed as to such purchasers so located. 

Par. 6. By selling such syrup at said different prices as found in paragraph 5 
above, the differences between which prices have not been justified by respondent 
and which differences make more than due allowance for differences in the cost 
of delivery, it has discriminated in price between such purchasers who have paid 
the various different prices for such syrup. 

Par. 7. Such syrup is one of the major raw materials used in the production 
of many kinds of candy manufactured by each of such candy manufacturers, 
accounting for as much as 90 percent or more of the weight of some varieties and 
for a substantial part of the total cost of manufacturing such candies; and said 
discriminations in the price of such syrup increase the costs of the unfavored 
purchaser over the costs of the fayored purchasers directly as the amount of the 
discrimination between them and as the syrup content of the candy increases. 
By reason of such higher costs, the profits of the unfayored purchasers would 
be substantially lower than they would be if it were not for the discriminations, 

Such effect on profits would result where unfavored purchasers sold candy 
manufactured by them at prices competitive with the prices of candy manufac- 
tured by the favored purchasers. Under such circumstances the volume of sales 
by the unfavored purchasers would not be affected, but, due to their absorption 
of the higher syrup costs, their respective margins of profit, as well as total profits, 
would be reduced below what they would be if it were not for the discrimination. 
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Similarly, where, in an effort to recover such higher syrup costs, unfavored 
purchasers sold such candy at prices higher than those charged by favored pur- 
chasers, their respective volume of sales would undoubtedly decline commen- 
surate in some degree to the amount by which prices were increased. With such 
decline. in volume of sales would come unused plant capacity and increased per 
unit overhead costs; and the price of the candy would have to be increased suffi- 
ciently, therefore, to cover both the higher syrup costs and higher overhead costs, 
if the margin of profit available in the absence of discrimination was to be pre- 
served. Even though such margin of profit was not impaired it would not be 
realized on the lost sales, and total profit would be diminished to the extent that 
volume of sales was reduced. 

The loss of profits either by absorption of the higher syrup costs or from loss 
of sales resulting from increasing prices to recover such higher syrup costs would 
generally diminish the ability of those candy manufacturers paying the higher 
prices for such syrup to compete in the sale of their products with candy manu- 
facturers paying the lower prices for such syrup. 


In the Matter of Anheuser-Busch, Inc., 31 FTC 986 (September 25, 
1940). The following facts were as there stated : 


Par. 4. For many years in the course and conduct of its business respondent 
has sold and shipped and does now sell and ship such syrup in commerce between 
and among the several States of the United States, causing such syrup to be 
sold and shipped from its said plant in St. Louis, Mo., across State lines to pur- 
chasers thereof located in other States of the United States in competition with 
other corporations engaged in similar lines of commerce. 

Par. 5. Most of such purchasers so located purchase such syrup which is of 
like grade and quality for use in the manufacture of candy. Such purchasers 
are competitively engaged in the sale of such candy to various customers in- 
cluding chain stores, wholesalers and retailers, all located in the several States 
of the United States and in the District of Columbia. 

Such syrup has been sold and delivered by respondent in several types and 
sizes of containers, at prices per cwt. which increase over the tank car price per 
ewt. according to the size and type of container as follows: 


Container Price per hundredweight over tank car 


10-gallon kegs 
5-gallon kegs 


Returnable'drums=— essa see ee ee ene ee -13 Where there is no return freight on empty drums. 

1D Oise Soe boris eer ee SR as .18 Where return freight on empty drum is between 
50 and 75 cents per hundredweight. 

DO SOE eee: AS Eat ihh Sri rs .23 Where return freight on empty drum is between 
76 and 90 cents per hundredweight. 

DON ee eee AR SE a eee -28 Where return freight on empty drum is between 
91 cents and $1.00. 

DY ain Baa so en pt a a .33 Where return freight on empty drum is more 
than $1.00. ‘ 


Par. 6. Between June 19, 1936, and August 1, 1937, respondent has sold such 
syrup at higher delivered prices per one hundred pounds to purchasers located 
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in certain cities other than Chicago, Ill., and Danville, Ill., than it has sold such 
syrup in containers of like size and type to purchasers located in Chicago, IIL, 
and Danville, Ill.; and between September 14, 1937, and the present time, re- 
spondent has sold such syrup to purchasers located in Danville, Ill., and to other 
purchasers located elsewhere outside of Chicago, Ill., at higher prices per one’ 
hundred pounds than it has sold such syrup in containers of like size and type to 
purchasers located in Chicago, Tl. 

The higher prices at which such syrup was sold by respondent to such pur- 
chasers located in cities other than Chicago, Ill., were not uniformly higher 
than the prices at which such syrup was concurrently sold by respondent to pur- 
chasers located in Chicago, Ill., but such higher prices varied with the geographi- 
cal location of the cities in which such purchasers were located. 

Thus, on the following dates respondent sold such syrup to such purchasers 
located respectively in each of the following cities at the delivered prices per 
hundred pounds which are shown opposite said cities for such syrup (43° 
Baumé), in tank cars, or in other containers, in which latter case, for the 
purposes of comparison, no differential has been added for the containers: 


i ; Aug. J, | Aug.1, | Aug.1, | Aug. 1 
Location of purchaser 1936 1937 1938 1939 , 
Chicago, ile 23222-2522 $2. 44 $3. 04 $2. 29 $2. 09 
CTS LMS) 6 Ee eee ee 2. 44 3. 04 2. 435 2. 20 
St. Louis, Mo 2. 60 3. 20 2. 47 2 2F 
Searle a Eas Boh Stes Sehr cect ly 2 tee S aes 2. 60 3. 20 2.47 2. 27; 
IDV CHMDONO LOW Aste ea ose eos eee en oan asS asco 2. 60 3. 20 2. 47 2. 27 
dudisag Citys Mio ees. Sore ei heed tery “esi ey Fee Sere ie fet as 2. 80 3. 40 2. 69 2.49 
Sire CeCe ih! eee ee ee ae ee ee Seas re eee 2. 80 3. 40 2. 69 2.49 
Memphisn (enmerssss. 2. - saat an Cesk Sees ne eee cease 2. 80 3. 40 2. 69 2.49 
SIOUX TEY Gol OW Beaune ctc ee ae a chosen ae eee eke 2. 80 3. 40 2. 69 2.49 
Li CE Re Oe eee eee eee 2.81 3.41 2. 69 2.49 
Chattanooga, Tenn.-._---------- 2. 82 3.42 Perfil 2. 51 
Nashville, Tenn____- 2. 82 3.42 af 8 2. 51 
Jackson, Miss_------ 2. 82 3. 42 2.71 2. 51 
WeweOrieans: (09. 5.0 408 oe ota do eee me mei 2. 855 3. 455 2.75 2. 55, 
ONS HAYS he, eects wasn ores tr at AE oie ae in cna 2. 96 3. 56 2. 86 2. 66 
Nulevorh Ark rete: Se tong. Jeers 255.5 ees 2.99 3. 59 2. 89 2. 69 
TB Gah ale: (OI ee eee ee eet ee ne te Pee 3. 24 3. 64 2. 95 2.75 
JACKSONWIIO, Meme pte eens SIDER LUE SEs SNS Ee 222 Deere - 3.14 3.74 38. 06 2. 86 
OGTR EN Horn ty OMe, ks SESE RRS Se eee eee 3.17 3. 77 3. 09 2.89 
TOES Pp 7 Ca pee ale le Beatie Dy mys Met gia ne oe pes Se 3.7 Law i i 3.09 2. 89 
ADIlENIG AAT Ox. Pees, skype SE eh sees Sees 3. 20 3. 80 3.12 2. 92 


‘The differentials shown above as existing between the foregoing prices on 
August 1, 1936, and on August 1, 1937, were substantially the same during the 
entire period from June 19, 1936, until after August 1, 1937; and the differentials 
shown above as existing between the foregoing prices on August 1, 1938, and on 
August 1, 1939, were substantially the same during the entire period from Sep- 
tember 14, 1937, until the present time. 

Par. 7. Since June 19, 1936, respondent has also sold such syrup for delivery 
in containers different in type and smaller in size than tank cars at higher 
prices to some purchasers than it has sold such syrup for delivery in the same 
type and size of containers to other purchasers. 

Thus, in St. Louis, Mo., respondent sold such syrup delivered in returnable 
drums to some purchasers at a price of 13 cents per hundredweight over the tank 
car price in accordance with its pricing policy as set forth in paragraph 5 hereof 
but respondent concurrently sold such syrup in identical containers to other 
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purchasers in St. Louis at a price of only 4 cents per hundredweight over the 
tank ear price. 

Par. 8. By selling such syrup at said different prices as found in paragraphs 
6 and 7, the differences between which. prices have not been justified by re- 
spondent and which differences make more than due allowance for differences 
in the cost of delivery, it has discriminated in price between such purchasers who 
have paid the various different prices for such syrup. 

Par. 9. The result of said discriminations has been to place the unfavored 
purchasers paying the greater prices for such syrup under a competitive dis- 
advantage. 

Such syrup is used as an ingredient to some extent in the manufacture of 
most kinds of candy and is one of the major raw materials used in the production 
of many varieties of candy. 

Not only is the quantity of such syrup used significant, but the price paid 
therefor by such purchasers is a substantial part of the cost of the raw ma- 
terials used in particular candies having a relatively high syrup content as well 
as of the total cost of manufacturing an extensive line of candies having a wide 
range of syrup contents. Said costs of the unfavored of such purchasers in- 
crease over said costs of such favored purchasers directly as the amount of the 
discrimination between them increases. 

Many candies containing a substantial quantity of such syrup are priced at 
but a few cents per pound. As to products so priced and bearing no differentiat- 
ing name or brand, sellers have attracted customers by selling at only a small 
fraction of a cent per pound lower than a competitor. This has been especially 
true in selling such candies to chain stores and other purchasers of large quan- 
tities to whom such a small difference in price is determinative in placing their 
business. 

Under such circumstances an unfavored purechaser’s higher raw material costs 
are difficult if not impossible to recover by increasing the price of the candy 
manufactured if such unfavored purchaser hopes to maintain volume sales. 
The effect on such unfavored purchaser of the highest cost of such syrup is to 
decrease profit to the extent necessary to absorb the higher direct per unit cost 
imposed by the higher syrup cost as long as such unfavored purchaser attempts 
to sell his candy at a competitive price. 

Where such absorption causes an impairment of profit to any material degree, 
it results in such unfavored purchaser making only selective sales at noncom- 
petitive prices to customers on the basis of service or some other nonprice basis 
and directly causes reduced volume of sales resulting in unused capacity and 
increased overhead unit costs on particular as well as on all products; the 
consequence again being impairment of profits. 

Such impairment of profits tends to discourage and to weaken financially 
existing unfavored candy manufacturers; may bring about the elimination of 
such unfavored candy manufacturers from the industry and does prove an 
effective determent to the establishment of new candy manufacturing enterprises 
in those areas in which respondent discriminates as found above. 

A further result of said discriminations has been to confer upon the favored 
purchasers receiving the benefit of said discriminations a substantial monetary 
benefit which has given such benefited purchasers a substantial competitive ad- 
vantage, enabling them to reduce the selling prices of their eandy, lower costs, 
increase volume and increase profits. 
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In the matter of Union Starch and Refining Company, Union Sales 
Corporation, 32 FTC 60 (December 11, 1940). The following facts 
were as there stated: 


Par. 4. For many years in the course and conduct of its business respondent, 
Union Sales Corporation, has sold and shipped.and does now sell and ship such 
sirup in commerce between and among the several States of the United States 
causing such sirup to be sold and shipped from said plant of the respondent, 
Union Starch & Refining Co., at Granite City, Ill., across State lines to purchasers 
thereof located in other States of the United States and in competition with other 
corporations engaged in similar lines of commerce. 

Par. 5. Most of such purchasers so located purchase such sirup, which is of 
like grade and quality, for use in the manufacture of candy. Such purchasers 
are competitively engaged in the sale of such candy to various customers, includ- 
ing chain stores, wholesalers, and retailers, all located in the several States of 
the United States and in the District of Columbia. 

Such sirup has been sold and delivered by respondents in several types and 
sizes of containers at prices per hundredweight which increase over the tank 
car prices per hundredweight according to the size and type of container as 
follows: 


Container Price per hundredweight over tank car 
Barrels ee. eae eR Riese $0.33 
ENON Sere Siar ee ae ek So hn .58, 
10-gallon kegs_-._______ .98. 
5-gallon kegs_--___- -| 1.08. 
Returnable drums-__-___ .13 Where there is no return freight on empty drums. 


.18 Where return freight on empty drum is between 50 
and 75 cents per hundredweight. 

.23 Where return freight on empty drum is between 76 
and 90 cents per hundredweight. 

.28 Where return freight on empty drums is between 
91 cents and $1. 

.33 Where return freight on empty drums is more than $1. 

.10 Where delivery is made by respondents’ truck. 

.02 Where delivery is made by purchaser’s truck. 


Par. 6. Between June 19, 1936, and July 23, 1937, respondent has sold such 
sirup at higher delivered prices per hundredweight to purchasers located in 
certain cities other than Chicago, Ill., Danville, Ill., North Chicago, Ill., Dixon, 
Tll., Zion, Il. and Milwaukee, Wis., than it has sold such sirup in containers of 
like size and type to purchasers located in said cities of Chicago, Ill., Danville, 
Ill., North Chicago, Ill, Dixon, Ill., Zion, Ill., and Milwaukee, Wis., and between 
July 23, 1937, and the present time respondent has sold such sirup to pur- 
chasers located in all cities other than Chicago, IIll., at higher prices per hundred- 
weight than it sold such syrup in containers of like size and type to purchasers 
located in Chicago, Ill., and such higher prices were not uniformly higher but 
varied with the geographical location of the cities in which the purchasers 
paying the higher prices were located. 

Thus, on the following dates respondent sold such sirup to such purchasers 
located respectively in each of the following cities at the delivered prices per 
hundredweight which are shown opposite such cities for such syrup (48° Baume) 
in tank cars, or in other containers, in which latter case, for the purposes of 
comparison, no differential has been addad for the container : 
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Location of purchaser a Sere ae 1, rk: 

Ohiieaco, To cena eee os tones cece ne aaae nee tee eee $2.94 $3. 04 $2. 29 $2. 09 
Danville, Ho ae Sse i, See pees Se 5 See ek 2 eee See 2. 94 B19 2. 43 2. 20 
TOUTS VION RY oe eon te Se cae tee. Ree ee we ee 3. 26 3.34 2. 63 2.43 
@hattandoga:!Dennts 24S 5 ee ee eee eee 3.34 3. 42 PA fk 2.51 
WNashiville “Tenn. =< = ies 2 oer. be ee ees ee ere ee ne (1) 3. 40 2. 69 2.49 
Memphistenn!2. So Viet eyes et Pah yee ee eee () () () 2.49 
Rortwworths Nexo 220 Ones 0) ees Weise Ser eee Q) () () 2.89 
SU DOU IS Oc en wee 3.11 3. 20 2.47 2.27 
St. Joseph, Mo- --------- 3 3.32 3. 40- 2. 69 2.49 
Kansas City, Mo ei) 3. 40 2. 69 2.49 


1 No sales. 


The differentials shown above as existing between the foregoing prices on 
August 1, 1936, and on August 1, 1937, were substantially the same during the 
entire period from June 19, 1936, until after August 1, 1937, and the differentials 
shown above as existing between the foregoing prices on August 1, 1938, and on 
August 1, 1939, were substantially the same during the entire period from 
August 1, 1937, until the present time. 

Par. 7. By selling such sirup at said different prices, as found in paragraphs 
5 and 6, the differences between which prices not having been justified by re- 
spondent, it has discriminated in prices between such purchasers who have paid 
the different prices for such sirup. 

Par. 8 The result of said discriminations has been to place the unfavored 
purchasers paying the higher prices for such sirup under a competitive dis- 
advantage. 

Such sirup is used as an ingredient to some extent in the manufacture of 
most kinds of candy and is one of the major raw materials used in the produc- 
tion of many varieties of candy. 

Not only is the quantity of such sirup used significant, but the price paid there- 
for by such purchasers is a substantial part of the cost of the raw materials 
used in particular candies having a relatively high sirup content, as well as of 
the total cost of manufacturing an extensive line of candies having a wide range 
of sirup contents. Said costs of the unfavored of such purchasers increase over 
said costs of such favored purchasers directly as the amount of the discrimina- 
tion between them increases, and as the sirup content of the candy increases. 

Many candies containing a substantial quantity of such sirup are priced at 
but a few cents per pound. As to products so priced and bearing no differenti- 
ating name or brand, sellers have attracted customers by selling at only a small 
fraction of a cent per pound lower than a competitor. This has been especially 
true in selling such candies to chain stores and other purchasers of large quanti- 
ties to whom such a small difference in price is determinative in placing their 
business. 

Under such circumstances an unfavored purchaser’s higher raw material 
costs are difficult if not impossible to recover by increasing the price of the 
candy manufactured if such unfavored purchaser hopes to maintain volume 
sales. The effect on such unfavored purchaser of the higher cost of such sirup 
is to decrease profit to the extent necessary to absorb the higher direct per unit 
cost imposed by the higher sirup cost as long as such unfavored purchaser at- 
tempts to sell his candy at a competitive price. 
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Where such absorption causes an impairment of profit to any material degree, 
it results in such unfayored purchaser making only selective sales at noncompeti- 
tive prices to customers on the basis of service or some other nonprice basis and 
directly causes reduced volume of sales resulting in unused capacity and in- 
creased overhead unit costs on particular as well as on all products; the con- 
Sequence again being impairment of profits. 

Such impairment of profits tends to weaken financially existing unfavored 
candy manufacturers ; may bring about the elimination of such unfavored candy 
manufacturers from the industry and may prove an effective deterrent to the 
establishment of new candy manufacturing enterprises in those areas in which 
respondents discriminate as found above. 


In the Matter of American Maize-Products Company, 82 FTC 901 
(March 15,1941). The facts were as there stated: 


Par. 3. For many years respondent has been and is now manufacturing such 
glucose or corn sirup unmixed at said plant and has sold and shipped and does 
now sell and ship such glucose or corn sirup unmixed, in commerce between and 
among the various States of the United States from Roby, Ind., to purchasers 
thereof located in other States, and in competition with other corporations 
engaged in similar lines of commerce. 

Par. 4. Most of such purchasers so located purchase such sirup which is of 
like grade and quality for use in the manufacture of candy, and such purchasers 
are competitively engaged in the sale of such candy to various customers includ- 
ing chain stores, wholesalers, and retailers, all located in the several States of 
the United States and in the District of Columbia. 

Par. 5. Respondent, since June 19, 1936, and while engaged in commerce as 
aforesaid after increasing the price of such sirup, has sold the same to some 
purchasers thereof at the former and lower price while concurrently selling such 
sirup of like grade and quality to other purchasers at the new and higher price. 
The differences between the former and lower prices and the new and higher 
prices referred to have varied from 5 to 55 cents per hundredweight. 

Par. 6. At all times since June 19, 1936, and while engaged in commerce as 
aforesaid, respondent has also sold and delivered such sirup of like grade and 
quality to purchasers in several types and sizes of containers at prices per 
hundredweight which increase over the tank car price per hundredweight ac- 
cording to the size and type of container as follows: 


Container Price per hundredweight ae aes price per hundred- 


Dbekela yi tod ea ae oe ae $0.10. ; , 
5 ROD APE 0) NCD Wg F500 Bs pend EI .13 Where there is no return freight on empty drums. 
D 


.18 Where the return freight on empty drums is between 
50 and 75 cents per hundredweight. 


IDY LER eS Cle em Oe EERE ets Bee .23 Where the return freight on empty drums is between 
76 and 90 cents per hundredweight. 
ELE) Seen ee gee ee rere .28 Where the return freight on empty drums is between 
91 cents and $1. 
LB 02 in ae oe le ee aie le ar ert .33 Where the return freight on empty drums is more 
than $1, 
Warrels ee sees sont Bae eee awn nee e= BEN 
SE RMN OSHS Cl rege ee ee ea .58. 
LO-callOnk6es Sees esas neenee nea eee .98. 


B-Callomikees =e tee aan eee ne eae 1.08. 
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Par. 7. By selling such sirup at said different prices as found in paragraphs 5 
and 6 above respondent has discriminated in price between such purchasers who 
have paid the various different prices. Respondent has not justified such differ- 
ences nor shown that any of such prices were made in good faith to meet the 
equally low price of a competititor. 

Par. 8. Such sirup is one of the major raw materials used in the production of 
many kinds of candy manufactured by each of such candy manufacturers, ac- 
counting for as much as 90 percent or more of the weight of some varieties and 
for a substantial part of the total cost of manufacturing such candies; and said 
discriminations in the price of such sirup increase the cost of the unfavored 
purchaser over the costs of the favored purchasers directly as to the amount of 
the discrimination between them and as the sirup content of the candy increases. 
By reason of such higher costs, the profits of the unfayored purchasers would be 
sustantially lower than they would be if it were not for the discriminations. 

Such effect on profits would result where unfavored purchasers sold candy 
tnanufactured by them at prices competitive with the prices of candy manufac- 
tured by the favored purchasers. Under such circumstances the volume of 
sales by the unfavored purchasers would not be affected, but, due to their ab- 
sorption of the higher sirup costs, their respective margins of profit, as well as 
total profits, would be reduced below what they would be if it were not for the 
discriminations. 

Similarly, where, in an effort to recover such higher sirup costs, unfavored 
purchasers sold such candy at prices higher than those charged by favored pur- 
chasers, their respective volume of sales would undoubtedly decline commen- 
surate in some degree to the amount by which prices were increased. With such 
decline in volume of sales would come unused plant capacity and increased per- 
unit overhead costs; and the price of the candy would have to be increased suffi- 
ciently, therefore, to cover both the higher sirup costs and higher overhead costs, 
if the margin of profit available in the absence of discriminations was to be 
preserved. Even though such margin of profit was not impaired it would not be 
realized on the lost sales, and total profit would be diminished to the extent that 
volume of sales was reduced. 

The loss of profits either by absorption of the higher sirup costs or from loss 
of sales resulting from increasing prices to recover such higher sirup costs would 
generally diminish the ability of those candy manufacturers paying the higher 
prices for such sirup to compete in the sale of their products with candy manu- 
facturers paying the lower prices for such sirup. 


In the Matter of The Hubinger Company, 32 FTC 1116 (April 3, 
1941). The following facts were as there stated : 


Par. 4. Such syrup has been sold and delivered by respondent in several types 
and sizes of containers, at prices per hundredweight which increase over the 
tank car price per hundredweight according to the size and type of container, 
as follows: 
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‘ Price per ewt. 
Container over tank-car 
; price per cwt. 


PRS RSW A SONS secre ee 2 ee ee ee ee eee 2 oe esce seadeetseens $0. 10 
RCGbemnria Herein S eer eee ee een eae ek Si Chen ee Ld ee ea ee 1,13 
a Ag 5 Re 8 en ON RS ES EU 2g Sg. : RE ae ae eee ne eee 703 

. 58 

98. 


z 1,08 


1 Where there is no return freight on empty drums. 


Where there is some return freight on returnable drums, which freight is paid 
by respondent, the basic differential for corn syrup shipped in returnable steel 
drums of $0.13 per hundredweight over the tank car price per hundredweight, as 
shown above is increased but only sufficiently per hundredweight to approximately 
equal the amount of the return freight paid by respondent on the empty drum, 
so that the basic differential of $0.13 per hundredweight is not in any instance 
accounted for by any return freight on the empty drum paid by respondent. 


Par. 5. Between June 19, 1936, and July 25, 1937, respondent sold such syrup 
at higher delivered prices per hundredweight to purchasers located in certain 
cities other than Chicago and Zion, Ill., than it sold such syrup in containers 
of like size and type to purchasers located in said cities of Chicago and Zion, II1.; 
and between July 25, 1937, and the present time, respondent sold such syrup to 
purchasers located in certain cities other than Chicago, Tl., at higher delivered 
prices per hundredweight than it sold such syrup in containers of like size and 
type to purchasers located in Chicago, Ill., and such higher prices were not 
uniformly higher but varied with the geographical location of the cities in which 
the purchasers paying the higher prices were located. 

Thus, on the following dates respondent sold such syrup to such purchasers 
located respectively in each of the following cities at the delivered prices per 
100 pounds which are shown opposite said cities for such syrup (43° Baumé), 
in tank cars, or in other containers, in which latter case, for the purposes of 
comparison, no differential has been added for the containers: 


TABLE I 
Location of purchaser Ang Mi ane sf) Augs Ly one, Vf 
ONiCae OM) lee eee Wee ee eee ee a te ee ae $2. 94 $3. 04 $2, 29 $2. 09 
Goin d Nt = =e eee Se eee ee Rape ee Sel sen ens 2. 94 3.17 2.39 Oily 
Neo kale WO Wie see nn eo ee ee S.A 3. 20 2.47 2 97, 
Bey ois! Mot. 222 oot eee eae nee ee see ne needa Peete se 3.10 3. 20 2.47 9, 27 
gamSasiO iby MO ee ee ae San Ses oe sae Re eee, eae 3, 32 3. 40 2. 69 2. 49 
SlOse Dew LO meee a tee tees a eee ace eae 3. 32 3. 40 2. 69 2.49 
Miskoseer Older: ae a5 ape eo act se Anes eso eene en 3. 58 3. 64 2. 94 2.74 
Oklahoma City, Okla 3. 62 3. 68 2. 99 2.79 
Ort WOLtns NeXeee eee. oe tee a en ene eee een et nee aan a meas 3.72 3.77 3. 09 2. 89 
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Table II, which follows, shows the differentials which exist between the 
delivered prices set forth in table I, the differentials in each case being the 
amount per hundredweight, which purchasers in the several cities were charged 
over the price charged in Chicago, I1.: 


TABLE II 
: g. Aug.1, | Aug.1, | Aug. 1, 
Location of purchaser eee 1937 1988 1939 
hicago, dl: . se Se es See Boe ees $0. 00 $0. 00 $0. 00 $0. 00 
Zion, Ts Sets oe Ee ee ee oe -00 113 “10 08 
Keokuk, Iowa---.- tyes OA a i a Be ake .16 18 .18 
Stbouis,cMolt Ges. 32t_23s .16 -16 18 18 
Kansas: City; M0 eo oe) Soi 5 ee ee eee . 38 . 36 . 40 - 40 
G5 DOSCDEANIO soot ns oe are Se en Coen. Sees oe eee eee sere . 38 . 36 . 40 . 40 
Miiskogee; OK 16 2c 2-326 a sacst aos bases o aac ck eee paceee et ese <o . 64 . 60 . 65 . 65 
Oklahoma: City "Okla. seen 2 oes ees oes ase eee es . 68 64 Qs . 70 
Bort Worthy Mere 2.59: eae ea sees See Fe ee . 78 73 . 80 . 80 


The following table III shows the railroad freight rates per hundredweight 
on corn syrup from respondent’s plant at Keokuk, Iowa, to each of the cities 
enumerated in table I which were in effect on the dates for which the prices 
and differentials have been shown: 


TasLE III 

Location of purchaser Anes APRs Aug Ane 
Chica g6 Al SS ee BE ee eee eee $0. 171 $0. 16 $0..175 $0. 175 
Zion, Wile = ss ce a hs A ee ce ea . 205 » 220 . 226 
Keokuk? TOWal soo oe eee ae re en ee ee eee . 000 . 000 . 000 . 000 
Siti OU Sys Ms Sa 2-9. oo a ee ie ee Ses Fee eee . 139 sid . 145 .145 
Reansas/ City Oras ote seme ie eee eee ee eet ee ae eee . 299 . 28 ool ol 
SLRTOSep nyo Saas ie et Se SS ee eae . 299 . 28 .3l v3 
NMuskoree 4 kaa os es ee ee ee mtsst5) . 50 00 ~ 55 
Okiahionra' City Oklgees sere ee eens te een ene eee ee . 588 . 55 61 . 61 
Bort-Worths Mex .285 35h oe Soa. Fei b Set 2 eek ee . 684 . 64 aval od 


Table IV, which follows, shows the differentials which exist between the 
railroad freight rates per hundredweight set forth in Table III, the differential 
in each case being the amount per hundredweight by which the freight rate 
from Keokuk, Iowa, to Chicago, IIL, is exceeded by the freight rate from Keokuk, 
Iowa, to the other cities enumerated except where the figure is preceded by a 
minus sign, in which case the reverse is true: 


TABLE IV 
ate Aug. 1, Aug. 1, Aug: 1, | Aug. 1, 
Location of purchaser 1936 1937 1938 1939 
Chicago, Ts. - 25-2 occ ee oe a ee eae ee ee $0. $0. 00 $0. 00 $0. 00 
PAIS) O13 0 [pe paper Ee . 045 . 05 . 05 
ECKL, LOWS. = 2a. eee : —.16 —,. 175 =. 175 


StUalouis Moss.= =. eee . 0 —.03 —.08 —.03 
Kansas City, Mo Z 


nano sd bee ee 12 135 135 
DigOsep hy M025). nae abe: le? 135 . 1385 
Muskogee; Okla_< = 22 20 ss é .34 .375 378 


Oklahoma City, Okla 5 5 : ; 
Forth Worthy; Tex. -° <2 a ee ena on ole 48 535 . 535 
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The extent to which the price differentials (shown in the table II) make more 
than due allowance for differences in the cost of delivery (shown in table IV) 
is set forth below in table V, the figure in each ease being the amount per 
hundredweight by which the price difference in table II exceeds the difference 
in freight rates in table IV: 


TABLE V 
. Aug.1, | Aug.1, | Aug. 1, | Aug.1 

Location of purchaser 1936 1937 1938 1939” 
Chicago, AGT. 22 Sarees Lochs «Gelatin Srila el Dealer eat $0. 00 $0. 00 $0. 00 $0. 00 
AAG Bet Eien ee GE RT a ek k - 085 - 05 . 03 
USOT ere WR Ue ee eee . 341 .32 . 355 . 355 
SELOLS a See ee ee Sree: HS SRN RAE PD AD ESTES S102) .19 sal 21 
Kensas@iby Mos os! on fete oral pee A Scene cee ~ 252 . 24 . 265 - 265 
ROSELL SIN One oe oe et ee Pe ae a ce eee . 252 .24 . 265 . 265 
Muskogee, Okla____-__. 276 26 . 275 275 
Oklahoma City, Okla_. . 263 25 . 265 . 265 
OTL AVOLULINg LOX. ae ee te eee er eeRenee we a tennne elses SAR ETD . 267 25 . 265 - 265 


Par. 8. Respondent, since June 19, 1936, after increasing the price of such 
syrup to the trade generally, has sold the same to some purchasers thereof, most 
of whom buy in large quantities and are located in Chicago, Ill., at the former 
and lower price while concurrently selling such syrup of like grade and quality 
to other purchasers at the new and higher price. 

Par. 9. Since January 1, 1939, and continuing up to the present time, respond- 
ent has sold its gluten feed to nine particular purchasers at prices which were 
50 cents per ton less than the prices at which it concurrently sold such feed of 
like grade and quality to all other purchasers. 

Such sales were made to said nine purchasers pursuant to the terms of a 
written contract entered into by respondent with each of them. Each contract 
provided that in consideration of the purchase of 100 tons per month for 12 
months, respondent would pay and grant to the purchaser at the end of the 
contract period an allowance of 50 cents per ton. 

Par. 10. By selling such syrup at said different prices as found in paragraphs 
4, 5, 6, 7, and 8, and by selling such gluten feed at said different prices as 
found in paragraph 9, the differences between any of which prices respondent 
has not shown to make only due allowance for differences, if-any, in the cost 
of manufacture, sale, or delivery resulting from the differing methods or quan- 
tities, if any, in which said commodities were sold or delivered to such pur- 
chasers, respondent has discriminated in price between such purchasers who 


have paid the various different prices for said commodities. 
* * * * * * * 


Par. 12. Most of such syrup, all of which is of like grade and quality, is 
purchased for use in the manufacture of candy; and most of such purchasers 
are competitively engaged in the sale of candy in which said syrup is used as 
an ingredient to various customers, including chain stores, wholesalers and 
retailers. 

Such syrup is used as an ingredient to some extent in the manufacture of 
most kinds of candy, and is one of the major raw materials used in the pro- 
duction of many varieties of candy. Not only is the quantity of such syrup 
used significant, but the price paid therefor by such purchasers is a substantial 
part of the cost of the raw materials used in particular candies having a high 
syrup content, as well as of the total cost of manufacturing an extensive line 
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of candies having a wide range of syrup contents. Said costs of the unfavored 
of such purchasers increase over said costs of such favored purchasers directly 
as the amount of the discrimination between them and as the syrup content 
of the candy increases. 

Under such circumstances, one result of said discriminations has been to 
place the unfavored purchaser paying the greater prices for such syrup under 
a competitive disadvantage. 

Many candies containing a substantial quantity of such syrup are priced 
at but a few cents per pound. As to products so priced and bearing no dif- 
ferentiating name or brand, sellers have attracted customers by selling at only a 
small fraction of a cent per pound lower than a competitor. This has been 
especially true in selling such candies to chain stores and to other purchasers 
of large quantities to whom such a small difference in price is determinative 
in placing their business. 

Such being the fact, an unfavored purchaser’s higher raw material costs are 
difficult, if not impossible, to recover by increasing the price of the candy manu- 
factured, if such unfavored purchaser hopes to maintain his sales volume. The 
effect on such unfavored purchaser of the higher cost of such syrup is to decrease 
profit to the extent necessary to absorb the higher direct per unit cost imposed 
by the higher syrup cost as long as such unfavored purchaser attempts to sell 
his candy at a competitive price. — 

Where such an absorption causes an impairment of profit to any material 
degree, it results in such unfavored purchaser making only selective sales at 
noncompetitive prices to customers on the basis of service or on some other 
nonprice basis, and directly causes reduced volume of sales, resulting in unused 
capacity and increase overhead unit cost on particular as well as on all products; 
the consequence again being impairment of profit. 

Such impairment of profits tends to weaken financially existing unfavored 
candy manufacturers; may bring about the elimination of such unfavored candy 
manufacturers from the industry, and does prove an effective deterrent to the 
establishment of new candy manufacturing enterprises in those areas in which 
respondent discriminates as found above. 

A further result of said discriminations has been to confer upon the favored 
purchasers monetary benefits which have given them a substantial competitive 
advantage, enabling them to reduce the selling prices of their candy, lower costs, 
increase volume and increase profits. Such benefits can well lead to a domina- 
tion by them of the candy industry. 


In the Matter of A. £. Staley Manufacturing Company and the 
Staley Sales Corporation, 34 FTC 1362 (June 10, 1942). The follow- 
ing facts were as there stated: 


Par. 3. Glucose or corn sirup unmixed is widely used in the manufacture of 
candy and in the mixing of table sirups. Among the purchasers of such glucose 
from respondents are customers located in Chicago, Decatur, and Centralia, Ill.; 
St. Joseph, St. Louis, and Kansas City, Mo.; Dallas and Farmersville, Tex. ; 
Shreveport and Alexandria, La.; Little Rock, Ark.; Davenport, Ottumwa, and 
Sioux City, Iowa. 

Respondents sell glucose or corn sirup unmixed strictly upon a delivered price 
basis. Their lowest price, or base price, for such glucose is f. o. b. Chicago in 
railroad tank car lots, and their prices to all other purchasers in such quantities, 
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wherever located, are equivalent or approximately equivalent to their prices to 
purchasers in Chicago plus freight from Chicago to the purchaser’s location. 
As among customers located in the cities named, and on the dates shown in 
the following tabulation, respondents’ prices per hundredweight for 43° glucose 
in tank car lots were as follows: ; 


+i Aug.1, | Aug.) | Auged Aug. 1 

Location of Purchaser 1936 1937 1938” 1939” 
Chicago, I_-_ $2. 94 $3. 04 $2. 29 $2.09 
Decatur, JaieS 3. 11 3. 20 2. 47 2.27 
Centralia, Hl__.-- 3.11 3. 20 2. 47. 2.27 
St. Louis, Mo--.---- 3.4 3. 20 2.47 227 
Davenport, Iowa___ 3, 11 3. 20 2. 46 aon 
St. Joseph, Mo----- 3. 32 3. 40 2. 69 2.49 
Kansas City, Mo_------ 3. 32 3. 40 2. 69 2. 49 
Little Rock, Ark_______ 3. 52 3. 59 2.89 2. 69 
Alexandria, La_._---.-- 3. 54 3. 60 2.90 2.70 
Shreveport, La____-_- 38. 63 3. 69 3.00 2.80 
Farmersville, Tex_--- 3. 68 3. 74 3. 06 2. 86 
Wallac oxen mee Soe etme ees he EE erro eee eeacocere ee 3. 72 3.77 3. 09 2. 89 


At all times since June 19, 1936, substantially the same differentials in price as 
those shown above have existed between and among respondents’ customers 
located in the cities named, 

As heretofore stated respondents’ prices on glucose or corn silup unmixed 
vary aS between purchasers in different cities according to the Chicago price 
plus the amount of the railroad freight rate on such glucose from Chicago to 
the purchaser’s location. However, all sales of glucose made by respondents 
are fulfilled with glucose produced in and shipped from their plant in Decatur, 
Ill., and, consequently, the price differences aS among purchasers which result 
from respondents’ pricing plan as set forth herein do not merely reflect dilfering 
transportation costs. This is illustrated in the following tabulation in which 
sales by respondents to purchasers in various cities are compared with sub- 
stantially concurrent sales to purchasers in Chicago. In this tabulation the 
prices per hundredweight charged purchasers and the price differences between 
such purchasers are shown, together with the freight rates from Decatur, Ill. 
to the location of each purchaser and the differences between such freight rates. 


Freight Freight 


Delivered ‘ cee rates per rate dif- 
Location of purchaser t enead per hun- aoiene ne 
weight ae me age dred. 
ecatur weight 
Sialbouis MNOS ee sere ss esate anes 3s. ee eee $3. 20 $0. 10 } ey 
Ghicecox teens aes 3. 04 } $0. 16 { oe $0. 04 
Ste ious; Mo. - 2] -t2ss-s-2= 2.15 } 06 f ail } —. 045 
@hiesgoj (Ws 3 seen Seeen as 2.09 : \ malts : 
Ste ois Moo = seen = 2.16 \ 07 { ili) \ Se 
i peshecd rt ae aoe reese eee er 48 ¢ abs 
avenport, Iowa 3.2 , oar 
Chicago, 1) SE 3 04 | PA { aa | 1006 
Davenport, lowa_-- 2. 27 \ 18 { 14 \ — 015 
C@hicsg0;. Ulloa. 2--225= 2.09 : 155 
Ottumwa, Iowa__-.---------- 2.73 } 29 { 127 } 12 
@hiesgo, Ul 2s oe 2. 44 15 
Ottumwa, Towalt:s2=2-22222-<5 2,39 } 30 { aL } “415 
nica eb Ue ee 2.09 155 


919675—53——44 
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oe Freight | Freight 
Delivered erie as rates per rate dif- 
fs prices per ai hundred- ference 
Location of purchaser hundred- per hun- weight per hun- 
wei ry rom ed- 
i weight Decatur weight 
Ottumwa lOwa= -eocse te aoe se a= eae ens $2. 39 } $0. 30 { $0. oti } $0 115 
‘Ohicagonills st sste~ 2202 oa ee ot. Sen ol 2. 09 se 
SIOUOIL YS LOW ares ee ee teen ues 3. 50 } 46 { ae } 22 
Chicagorll . Sooo seen wets on taceatee cee ee 3. 04 a 
St-wWoseph; Moses eee ace aese 3, 42 } 38 { a : 20 
Chicago ell sacar tere See ee ne eee 3. 04 ae 
Stsosep bie tose ce te Ge, Benet Sess 3.40 \ 36 { 285 } 21 
Chicazon izes. ee eae See 3. 04 .14 
Stovoseph¥ Moss.) ee Se eS. es 2.49 \ 40 { .36 } - 9205 
Obicasos tiles ee. 5 Renee = sa SO ieeees 2.09 155 
Keansasi@it ya MO ee eee ee en eee 3. 50 \ 46 { B00 \ “185 
@hieago vil is sea. SEATS OT EO ie ees 3. 04 .14 
Kansas City, Mo es 2. 49 } 40 { . 36 \ 208 
Giiegcoy Tse sts eae eee ee 2 2.09 =155 
Wansas. City Mow 6 ee eee ee 2.49 } 40 { 36 } 205 
Chicaco sn |Uewes See. aes eee 2.09 - 155 
TithlesRock ATs oe. eat ae OT eager ete 3. 63 } 59 { . 535 \ 385 
50) 0b EVK oid Gk 8 5 NR ee Se Tk 3.04 7h 
Littles ROCK ATK MaDe. See ae eee Se ee 3. 59 \ 5B { . 50 } 36 
Chicago il peers es ee ee ees 3. 04 .14 
SATCVEDONU le aenwen | cece ne ence 3. 69 \ 65 { . 61 } AT 
Caress ats Sethe Be oe Se SOE, . 7 t - 
Shrovewort. hides o6 ta ee i ‘ ; 
Chicago fe? < OFA ES a ae 2.14 } 260 { 1155 } oe 
Shrevenort,duaes. = ee Oe ee ee eee 2. 80 } 61 { . 67 \ 515 
Cnhicaco el] Ge ee ae haere ee ae eee res 2.19 2 35) 
Dallas Pt exn iiss te. aktee bss ae Be Fee 3077 } 73 { 6} } 59 
CIGARS Oss leer se cee tee oe eee eee 3. 04 2 .14 : 
DallasnDexer eS es era ee eee S77 \ 73 { . 68 } BA 
Chiceeo, 101K Seen, Meee Smee See eee Sees Se Me , s ue 
Biase ete os on ee Ce en ee ee ee ee h : 
Qhieago, UL - 02 a Se 2.09 } mel { 155 } Pe 
USS CX see eee ue eee eee Be a15 } 
Chicago, il, Hi AS aE 2. 09 } -80 { 155 » 595 
RLS Sap TRG Ke ee ec Pe ee 3 ipsa ee B . 
aed? ee ere ee en cre eee eee eee ee 2 a } 85 { ois } ~ 595 
armersyilles; Rex 22 289s we Pee a ie eee OL ; 
Chicsse Te ee ae ee eee 2.24 } “tt { 155 } 2b 
Farmersville, ext > 25 ai eaike Tien eee: SR 2. 96 \ 7 { 102, \ 565 
CONE 0 oD Ee epee ek ene ree eee er ee te eee 2.19 - 155 y 


A comparison between the price differences per hundredweight and the freight 
rate differences per hundredweight illustrates the lack of justification for said 
price differences by reason of transportation costs incurred by respondents. 

Respondents began the manufacture of glucose or corn sirup unmixed in 1920, 
at which time two of their present competitors were producing similar glucose 
at plants located in the Chicago railroad switching district and were selling 
glucose at delivered prices based upon the Chicago price plus freight from 
Chicago to point of delivery. When respondents became established as sellers of 
glucose comparable to that of their competitors, respondents adopted the prac- 


tice of selling at the same delivered prices as their competitors. 


Respondents 


have been, and now are, unable to secure higher prices for their glucose than 
competitors charge for similar glucose. Respondents have consistently followed 
the prices for glucose announced by their competitors according to the pricing 
formula stated; that is, Chicago base plus freight to destination, except in cer- 
tain instances where respondents have been the first to announce a change in 
the price of glucose, and in such instances they have announced prices in accord 
with the pricing formula theretofore in use by their competitors and themselves. 


@ & s * 
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~ Par. 5. Glucose or corn sirup unmixed is used to some extent in the manu- 
facture of most kinds of candy and is one of the major raw materials used in 
the production of many varieties. Im candy in which it is used, glucose con- 
stitutes from 5 to 90 percent of the finished weight of such candy. The price 
paid for glucose represents.a substantial part of the total raw material cost and 
the total manufacturing cost of many candies having a wide range of: glucose 
content, and constitutes a major portion of the raw material and total manu- 
facturing costs of candies having a relatively high glucose content. 

Some of those who purchase glucose of like grade and quality from re- 
spondents, including purchasers located in the cities heretofore enumerated, are 
candy manufacturers who purchase such glucose for use in the manufacture of 
candy and who are competitively engaged in the sale of candy so produced to 
wholesalers, chain stores; retailers; aml others located in the several States’ of 
the United States and competitively, engaged in the resale thereof. The higher 
prices paid for glucose by candy manufacturers located as aforesaid other than 
in the city of Chicago, Ill., contribute in a greater or lesser degree to their having 
higher raw material costs than those candy manufacturers located in Chicago, 
the degree in each instance depending upon the difference in the price paid for 
glucose and the proportion of glucose used in the candies manufactured. Gen- 
erally, glucose is used in greater proportion in candies which are sold by the 
manufacturers at but a few cents per pound and at narrow margins of profit. 
In the case of such low-priced candies bearing no differentiating name or brand, 
manufacturers thereof may attract customers by selling at as little as one- 
eighth of a cent per pound lower than competitors, and this is especially true 
in selling such candies to chain stores and other purchasers buying in large 
quantities and to whom a small difference in price is determinative in the placing 
of their business. 

Under these circumstances, candy. manufacturers who are piieeed: to pay 
higher prices for glucose than some of their competitors may sell candies at 
competitive prices only by absorbing the higher glucose costs or by attempting 
to recover such higher glucose costs by increasing the price of their candies and 
selling them upon a non-price basis. The result is to reduce the profit of such 
eandy manufacturers, either directly through the absorption of higher glucose 
costs or indirectly through selling at higher than competitive prices, which re- 
sults in a reduced volume of sale of high glucose-content candies because volume 
purchasers will not_buy such candies at higher than competitive prices. The 
lower profits of candy manufacturers. who are obliged to pay higher prices for 
glucose diminish their incentive or desire to compete with candy manufacturers 
paying lower prices for glucose and may deter potential candy manufacturers 
from entering the industry in cities where they would be obliged to pay higher 
prices for glucose. 

Par. 6. Glucose or corn sirup Senate is used in the production of sirups 
for table use. Among those who purchase glucose from respondents, including 
purchasers located in the cities heretofore enumerated, are customers engaged 
in the preparation of table sirups containing glucose for sale to wholesalers, 
chain stores, and other food product distributors. Such mixed table sirups con- 
tain approximately 85 percent of glucose or corn sirup and are usually sold 
packed in cases which contain six 10-pound cans, or 60 pounds net of mixed 
table sirup, of which approximately 50 pounds is glucose. 
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The higher prices paid for glucose or corn sirup unmixed by purchasers engaged 
in the production of table sirups and located as aforesaid other than in Chicago, 
Ill., contribute in a greater or lesser degree to higher raw material costs and 
total costs than the corresponding costs of table sirup mixers located in Chicago, 
Ill., the degree in such instance dependitig upon the price paid for glucose. Pro- 
ducers of table sirup may attract customers: by. selling such sirup at prices as 
little as 5 cents per case lower than the:prices of competitors. The sayings in 
the cost of such sirup resulting from lower glucose prices to some producers, 
when utilized by those producers to reduce the price of table sirup, substantially 
diminishes the sale of table sirup by producers thereof paying higher prices for 
glucose; or, in the alternative, the producers paying higher prices for glucose 
meet the table sirup prices of their competitors who purchase glucose at lower 
prices. In either case the profits of producers of table sirups paying higher 
prices for glucose are reduced, and the reduction of profit diminishes the incentive 
of sirup mixers paying higher glucose prices to compete with producers of table 
Sirups paying lower glucose prices and may deter potential sirup mixers from 
entering the industry in cities where Se would be obliged to pay higher prices 
for glucose. 

Par. 7. The record leew not show that the aforesaid price differences of 
respondents, as among their customers purchasing glucose of like grade and 
quality, are such differences as make only due allowance for differences in the 
cost of manufacture, sale, or delivery resulting from the differing methods or 
quantities in which such commodities are to such purchasers sold or delivered. 


In the Matter of Clinton Company and Clinton Sales Company, 
34 FTC 879 (March 17, 1942). The following facts were as there 
stated : 


Par. 4. (@) Respondents sell glucose or corn syrup largely to manufacturers 
of candy and mixers of table syrups on a delivered price basis, the price in each 
instance depending upon the location of the purchaser freightwise to Chicago, 
Til. Respondents’ railroad tank car price in Chicago is the base from which its 
prices to purchasers at all other locations are determined, and such other prices 
are arrived at by adding to the Chicago tank car price the amount of the railroad 
tariff from Chicago to the purchaser’s location. This pricing plan has been 
followed by respondents since the establishment of their plant at Clinton, Iowa, 
in 1906, and similar pricing plans have been, and are being, used by respondents’ 
competitors. These competitors and the plant: locations of: each are: Corn 
Products Refining Co., with plants at Chicago, Ill, and Kansas City, Mo.; A. EB. 
Staley Manufacturing Co., Decatur, Ill; Penick & Ford, Ltd., Inc., Cedar Tehias 
Iowa; Anheuser-Busch, Inc., St. Louis, Mo.; Union Starch and Refining Co., 
Granite City, Ill.; American Maize-Products Co., Roby, Ind.; and Hubinger Co., 
Keokuk, Iowa. 

(b) In order to illustrate respondents’ pricing system to customers in various 
cities of the United States, their prices per hundred pounds for 43° glucose in 
railroad tank car lots to customers in the few of such cities on particular 
dates were: 
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* Aug.1, | Aug.1, | Aug.1, | Aug. 1, 
Location of Purchaser 1936 1937 1938 1939 
Ohicago, Tl See. 2__ ets hacen $2. 94 $3. 04 $2. 29 $2.09 
BCU ton shows eee eee oe enn Ap: 5 Ny aig t Ner as 3.11 3. 20 2. 47 Pgh 
Dubuque’ Towasts2 ots eee ee er es ee 3.11 3. 20 2. 47 2. 27 
Marshalitown)lowa. ee SF Li Ap tee 3 Bee 3.31 2.59 2.39 
Sidax City; Towa) 35 :.2. 8 80 - Bae 3. 40 2. 69 2,49 
Sioux Falls, S. Dak__ z 3.33 3.41 2.70 2. 50 
Fort Worth, Tex___ 3.72 3.77. 3.09 2. 89 
Dallas, Tex 2 ee alls 3. 72 3.77 3. 09 2.89 
Kansas City, Cos fe SRR OE ee B55 3.32 3. 40 2. 69 2.49 
SeeLonis, Mor. = We eer ae Ss es Beli 3. 20 2. 47 2527 
Dale DakerCity; Uinhmere 2) eee 9 3.79. 3.74 3. 06 2.86 
Ogden, Utah Ee ee eee ee | ee Se 3..79 . 3. 74 3. 06 2.86 
Pancoin, NWebpc-— 1. see lt) ee ee eee 3.37 3.45 2.74 2. 54 
38. 62 3. 68 2. 99 2.79 


“OEishoma. CitytO kl see J: _bertie ser tae bdo eet 


At all times between the dates set forth substantially the same differences in 
and relationships between and among said prices illustrated above existed as to 
purchasers so located. 

(c) The railroad tariff stated in cents per hundred pounds of glucose from 
Chicago, Ill., for each of the cities shown in the table above for the periods 
shown was: 


June 19, | Jan.1, | Apr. 20, | Dec. 20, | Mar. 28, 
1936, 1937, 1937, 1937, 1938, Aug. 15, 
Cities through | through | through | through | through 1938, 
Dec. 31, | Apr. 19, | Dee. 19, | Mar. 27, | Aug. 14, | through 
1936 1937 1937 1938 193 
MOlNGOM LOWS ee eo eee eee ee 1 16 16 17% 17% 18 
Dubuqnesloweas 26 2oie. 3s! . Se ssres 38 17 16 16 1744 1714 18 
Marshalltown, LOWS... -2-2----2----==- Dy 2914 274% 27% 301 30 30 
Sioux City; lowas 22: 22-231 28S 38 36 36 39 40 40 
Sioux Falls, S. Dak 39 37 37 40 41 41 
Fort Worth, Tex_- 78 73 73 80 80 80 
Dallash Nex 2145 cove = oes 78 73 73 80 80 80 
RESTSAS OLY IMOn 9 ae oe iene nae 38 36 36 39 40 40 
Si ouls, Motte. Ele fs Bee ee 17 16 16 174% 17% 18 
inci. Nebros- S-- e 2 cea se 43 41 41 45 45 45 
Wiiahoma-Oity, Okla2 ce: oe reece cescce 68 64 64 70 70 70 
Salizkake: Oliv, Witalise o.oo eee oe 85 80 70 “ie 77 77 
SO den Uae ea) deen shew cset eens 85 80 70 77 Ces 7 


(d) All sales of glucose made by respondents are fulfilled by shipments made 
from their plant at Clinton, Iowa, and the railroad tariff stated in cents per 
hundred pounds applicable to such shipments from Clinton, Iowa, to the above- 
named cities were as follows for the periods shown: 
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June 19,,| Jan.1, | Apr. 20, | Dec. 20, 


1936, a “ ae - ra " ae 5,. 
Cities through | through | throug. roug a 
2 Dee. 31, Apr. 19, | Dec. 19, | Aug. 14, | through 
1936 =. 1937. ° _ 1937 1938 
@iicaco; Tie ee at ee ee ile 16 16 17% 18 
Mubuque: Lowa... te: we. eS ae asec ae 12 ll ll 12 12 
Marshalltown sdOw &...tece sccsck Seed meee eee seee ne 1914 174% 1714 1914 194 
Sidux City MlOWA.= bet eee ooo eon cone ea nee een dae 31 28 28 31. 31 
SiduxsKallseS oD aksh Te Dae Ble sey sir ee 3214 2914 2914 3214 32% 
Mort Worthetex! 91 Fe Bok RE ow ee 73 70 70 He 77 
Wallas, “exsmes Sees) ee ee ee 73 70 70 tlh 77 
Kansas City, Mo- 1 28 28 31 31 
St. Louis, Mo___.- 174% 16 16 17% 18 
Lincoln, Nebr_-.---.- 36 33 33 36 36 
Oklahoma City, Okla. 64 61 agit 67 67 
Salt LakeiCity, Utah soccse case bet ces osoenee ee 85 $0 6514 6844 72 
Ogden; Utans tess -2 aosanvecntoeacasceeeeee eects 85 80 65144 6844 72 


From a comparison of the price differences as among customers in different 
cities with the applicable railroad rates it is evident that the price differences 
created by respondents’ pricing system do not reflect actual differences in de- 
livery costs to respondents. Milling in transit and’other rate adjustments would 
not operate to cauSe respondents’ actual delivery costs to coincide with such 
price differences. : 

* * * * a * * 

Par. 6. In addition to the price differences among their customers created by 
respondents through the method of basing all delivered prices upon the Chicago 
price, and price differences created by reason of preferential treatment given 
some customers in the operation of the order booking system used, respondents 
create further price differences among their customers by means of “container 
differentials.” Respondents sell corn syrup or glucose in railroad tank car 
lots, in tank truck or tank wagon quantities, in steel drums, barrels, half bar- 
rels, 10-gallon cans, and 5-gallon cans. Respondents’ base price for glucose is 
in tank car quantities, and in the event a purchaser takes delivery in a smaller 
quantity or smaller containers the price to him is increased above the tank 
car price as shown in the following table: 


Additional price per hundredweight 


Type of container: over tank car price 
Barreisaeiewt paliain $0.33. 
Half parrelsss-S2 =~ $0.58 
10-gallon cangs__i_____ $0.98. 
5-gallon° cans________ $1.08. 
Returnable steel where there is no return freight paid on 
drumSere See Fe. $0.18. empty drums. 

Returnable steel : where the return freight on the empty drum 
drums - = ee $0.18. is 75 cents or less per hundredweight. 
Returnable steel where the return freight on the empty drum 

drums eae $0.23. is between 76 and 90 cents per hundred- 
Weight. 

Returnable steel where the return freight on the empty drum 

CHET Se ee $0.28. is between 91 cents and $1 per hundred- 


weight. 
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Type of container—Continued seat That Hine Cone 
Returnable steel where the return freight on the empty drum 
Crgms oe See $0.33. is more than $1 per hundredweight. 
Manks Clocks == see $0.10. where delivered by respondents’ equipment. 


Par. 7. (a) Some of the customers who purchase glucose of like grade and 
quality from respondents are candy manufacturers located in the cities hereto- 
fore named. These manufacturers use the glucose so purchased in the manu- 
facture of candy which is sold in competition with candy manufactured by others 
to various customers such as wholesalers, retailers, and chain stores, who pur- 
chase for resale. Glucose is used to some extent in the manufacture of most 
kinds of candy and is one of the major raw materials used in the production 
of many varieties, constituting from 5 to 90 percent of the finished weight there- 
of. The cost of glucose is a substantial part of the raw material cost and of 
the total cost of manufacturing many candies and is a major portion of the raw 
material and total cost of manufacturing candies which have a high glucose 
content. The higher prices paid for glucose by candy manufacturers located in 
cities other than Chicago, Tll., such as those previously enumerated, contribute 
to a greater or lesser degree to their having higher raw material and total costs 
than those manufacturers located in Chicago, Ill., the degree in each instance 
depending upon the difference in price and the proportion of glucose used in 
the candy manufactured. Generally, glucose is used in greater proportion in 
candies which are sold at but a few cents per pound and at a narrow margin of 
profit. As to low-priced candies which have no differentiating name or brand, 
candy manufacturers may, and do, attract customers by selling such candies at 
as little as one-eighth cent per pound lower than competitors, and this is espe- 
cially true in selling candies to chain stores and other large quantity purchasers 
to whom such a small difference in price is determinative in the placing of their 
business. Under such circumstances, candy manufacturers paying higher prices 
for glucose can only sell candies at competitive prices by absorbing the higher 
glucose costs or by increasing the price of such candies and selling them on a 
nonprice basis. The result in either case is to reduce the manufacturer’s profit 
either directly through such absorption or indirectly through reduced sales 
volume of high glucose content candies at higher than competitive prices, and 
in the latter alternative reduced sales volume usually results in increased over- 
head unit costs. The lower profits or any of the other results stated above to 
candy manufacturers paying higher prices for glucose diminishes their incentive 
and ability to compete with those candy manufacturers paying lower prices for 
glucose and deters some who otherwise would enter the manufacture of candy 
in those cities where respondents’ glucose prices are higher. 

(b) Some customers who purchase glucose from respondents are located in 
the cities previously named and are engaged in the business of mixing or prepar- 
ing sirup for table use for sale to wholesalers and other food product distribu- 
tors. Such table sirups contain approximately 85 percent of glucose or corn 
sirup. A typical and usual method of packaging and selling such mixed table 
sirup is in cases containing six 10-pound cans or twelve 5-pound cans, or 60 
. pounds net of table sirup, of which approximately 50 pounds is glucose or corn 
sirup sold by respondents. The higher prices paid for such glucose by table 
sirup mixers located in cities other than Chicago, Tll., contributes in greater or 
lesser degree to their having higher raw material and total costs than the 
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comparable costs of table sirup mixers located in Chicago, Ill., the degree in 
each case depending upon the difference in price paid for glucose. Table sirup 
mixers may, and do, attract customers by selling table sirup at but a few cents ~ 
per case lower than the price at which a competitor is selling. The lower cost 
of glucose to table sirup mixers located in Chicago, Ill., when reflected in the 
selling price of such table sirup, substantially diminishes or prevents sales of 
such table sirup by mixers located in cities other than Chicago, Ill., to cus- 
tomers in areas where, and to the extent. that, transportation costs on such 
mixed table sirup from Chicago, Ill., to such areas is less than the amount of the 
difference in price or cost of glucose to such mixers, or is less than such price 
difference plus transportation costs from such other cities to such areas. If 
the table sirup mixers paying the higher prices for glucose were paying lower 
prices they could, and would, sell table sirup mixed by them to customers located 
in areas where they cannot now sell to the extent and degree that they would 
be able to reduce their delivered prices because of lower glucose prices. Under 
such circumstances the sales and profits of table sirup mixers paying the higher 
prices for glucose have been less than they would have been, or would be, if 
the price of such glucose were lower; and such lessening or lowering of sales 
and profits has diminished their incentive to compete with table sirup mixers 
paying lower prices for glucose, and has deterred potential new mixers of table 
sirup from entering the industry in those cities where respondents sell their 
corn sirup at such higher prices. 

Par. 8. Respondents have introduced no evidence to show that the aforesaid 
price differentials, or any of them, as among their customers, made only due 
allowance for differences in the cost of manufacture, sale, or delivery, if any, 
resulting from differing methods or quantities, if any, in which glucose was to 
such purchasers sold or delivered. 


Ata more recent date each of those respondents selling Corn Syrup- 
Unmixed changed their policy to and utilized a multiple basing point 
system. Under this multiple basing point system, the f. o. b. plant 
prices of each on goods of like grade and quality varied between com- 
peting purchasers differently located by virtue of the use of this sys- 
tem, as shown by the following tabulation for carlots in tank cars 
and in barrels: 
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(d) In many instances, prices at which respondents made sales of 
gloss starch and golden corn syrup as above set out were those prices 
which it had quoted on a delivered basis, utilizing the geographical 
pricing systems there shown. In some other instances, other corn 
derivatives were so sold. Because of the use of such systems, delivered 
prices of each respondent on such sales necessarily differed as between 
buyers at some destinations and other buyers at other destinations, 
and for the same reason, for each respondent such differences could 
not be accounted for by differences in cost in practically all instances. 

(e) For any corn derivative, all respondents selling that corn deriv- 
ative contemporaneously used. the same geographical pricing system. 
Under such circumstances, the use of the system by any seller would 
enable that seller to match exactly the other sellers’ quoted prices to 
all intending purchasers where each seller used identical practices in 
dealing with and computing the many variables involved, including 
the price at any basing point, the zone areas, the delivered cost to the 
buyer in any zone, the refusal to sell f. o. b. production point, the 
diversion of shipments from one destination to another, allowances 
for return of container and the applicable freight rates and charges. 

(7) As more specifically set forth in paragraphs 7 through 17, re- 
spondents selling corn derivatives utilized the four associations there 
described as media or central agencies for exchanging information 
as to the many variables involved in the four geographical pricing 
systems, upon which agreement was reached. With these variables 
assured of uniform treatment by all respondents selling corn deriva- 
tives, such respondents were able to and did generally quote identical 
prices at destination and were able to and did make sales involving 
the same cost at destination to any intending purchaser at a given 
destination. 

(g) An exhaustive survey has been made by the Commission of 
sales of five large-volume corn derivatives in 1938, 1939, and from 
1941 through January 1947. Throughout most of this period each 
respondent has generally quoted the same delivered cost to a buyer at a 
given destination as the other respondents. For example, in January 

_1942, two or more respondents made sales of corn syrup-unmixed at 
31 Paonia destinations as to which prices can be compared in 86 
instances. In 77 of these 86 comparisons every one of the respondents 
quoted the same price, adjusted for differentials for differing con- 
tainers, for the same product at the respective destinations, and in the 
9 remaining instances at least two or more respondents quoted the 
same price. An example of uniformity on another corn derivative 
is given for golden corn syrup in the following tabulation: 
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Delivered price quotations on the basis of which sales of golden corn syrup at 
identical prices were made by more than one respond nt during January 
1942 


24 114-Ib. 12 5-lb. 6 10-]b. 

Chicago: 

WerfPreds her. Copter ee ~ peewee eys eer S ee et $2. 40 $3. 03 $2. 80 

Prop Has Stale Vy Mie MOO Se ae se ee ee Be ee ache wkd 2. 40 3.03 2. 80 
Denver: 

Corn Prod. Ref. Co 2. 68 3. 50 3. 27 

ASPET SCAG LCOS somes a teers | SS PT se “ACEP A eet ee 2. 68 3. 50 3. 27 
Indianapolis: ’ 

Memes: Werder Riis eee tee _ 5 seer Fe ree Eee sie: a Ore ese 2.73 

RuENene Starch AAO oe eee Soe Se Ee NE cata eee 2:73 
Kansas City: 

LE EP UAYER GS D1 G1 ye ee a an eee RTs Ne es eee een ae 3.09 2. 86 

Penicin d= Herd, pt ine 23 Se eee eo be he ete Bees Pete S09T 22s oes 

PAPE SOON NOs AIO cen ee een noe Sg Re Se ee a Se 3.09 2. 86 

Union Starch & Ref. Co 3.09 2. 86 
Little Rock: 

Cem (Pred ReiC sss Aw A eee ee eee ese Sals Sear leges. alee 

seWaul By SIRO ESTAL UE 61) Miwon ne 0S enalinapriele Ram Sar gale a Sea glen Both Wiss 2 eee 
Louisville: ; 

Penick é Ford, Ltd. ~~ -..--_<..- 2. 99 2.76 

Union Starch & Ref. Co 2.99 2. 76 
Minneapolis: 

Wsnericam: Maize-Prod. Co. 8) bat ass 8 Fee ee 2. 24 3. 02 2.79 

REED CEO 0 = metre nee ene eae oe ae ose a ate ae Piaf eh escent Fate ar Ns Goh, RO A 

Penicksdéo ord, LiiGe - St oe | eer wre Fo ete lee we BIL. 3. 02 2.79 

AMER DLAlGYy, May. OOn one ca eet ee a ere ee een Sekt econ 3. 02 Qu) 
Detroit: 

COLNE TOs els CO Osennae = nen san ena ee a aa paccaccecconeeesn 2. 63 Oral rcs enseas= 

PASE Staley. Mins Oo- 5 Ft oa ee Fy. Bh town bee ee ok 2. 63 Spb laleW ke atos ee 
St. Louis: 

Renick¢eond, tC ek oes one Se Son 8 aes erensee sb bun sccnced soba tees eee 2. 93 2. 70 

Erne WONT Mei ee en ee ene ten aecee ene saneacttennenclocsemeteten 2. 93 2. 70 


(h) The differences in price quoted by the respondents selling 
corn derivatives and used by them in making sales were an essential 
part of the agreement among such respondents on prices. Differences 
in price having such an origin necessarily injured, destroyed, and 
prevented competition among the respondents selling corn derivatives. 

(2) Respondents have offered no evidence that such differences in 
price in fact resulted from lower prices made in good faith to meet 
the equally low price of a competitor, nor could they, for lower prices 
which arise from or out of any planned common course of action 
respecting prices, as they did here, could not have been made in good 
faith. 

(j) The said differences in price of each of the respondents selling 
corn derivatives constituted discriminations in price in violation of 
section 2 (a) of the Clayton Act, as amended. 

Par. 19. (a) It is inferred, concluded, and found that when the 
respondents selling corn derivatives filed as they did their current 
and future prices, the prices which each would quote thereafter to 
intending purchasers and other information explaining, modifying, 
or affecting the same with said Oscar L. Moore, as a common agent, 
for distribution by him among their respective competitors, filed 
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and jointly considered the intimate details, including prices, of 
their respective past and future sales transactions, for similar dis- 
semination by the said Oscar L. Moore or at said meetings of the 
four said associations, and utilized the said price-inquiry system for 
the purpose and with the effect of making cooperative comparison 
between the past, current, and future prices of such respondents, 
whether prices received in actual sales transactions or contained in 
price announcements or explanations and modifications of the same 
filed and distributed through said Oscar L. Moore as their common 
agent or jointly considered at meetings of the said four associations, 
there existed under such circumstances an agreement, understanding, 
or meeting of the minds of the respondents selling corn derivatives 
that they would and should make and adhere to the prices, terms, and 
conditions of sale agreed upon as aforesaid. This the respondents 
did. 

(6) It is further inferred, concluded, and found that when each of 
the respondents selling corn derivatives indulged as aforesaid in 
the making of prices and in effectuating sales based thereon pursuant 
to and in accordance with the policies, plans, methods, and activities 
discussed between and among themselves and with the said Oscar L. 
Moore as aforesaid, there existed under such circumstances an agree- 
ment, understanding, or meeting of the minds of said respondents 
that they would and should make and adhere to said policies, plans, 
methods, acts and practices, which they did as hereinbefore shown. 

Par. 20. It is concluded from the evidence of record and therefore 
found that the capacity, tendency, and effect of the agreement main- 
tained by the respondents herein in the manner aforesaid and the 
acts and practices performed thereunder and in connection therewith 
by said respondents, as set out herein, has been to hinder, lessen, re- 
strain, and suppress competition in the sale and distribution of corn 
derivatives in, among, and between the several States of the United 
States; to deprive purchasers of corn derivatives of the benefits of 
competition in price; to systematically maintain artificial and monop- 
olistic methods and prices in the sale and distribution of corn 
derivatives, including common rate factors used and useful in the 
pricing of corn derivatives; to require that purchases of corn deriv- 
atives be made on a itoitindext -price basis, and to prevent and defeat 
efforts of purchasers to avoid this requirement; to maintain uniform 
terms and conditions of sale; and otherwise to promote and maintain 
their geographical price Sara and to obstruct and defeat any form 
of competition which threatened or tended to threaten the continued 
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use and maintenance of said systems and the uniformity of prices 
created and maintained by their use. 


CONCLUSION 


The aforesaid agreement and combination and acts and practices 
of the respondents pursuant thereto and in connection therewith, as 
hereinabove found, under the conditions and circumstances set forth, 
constituted unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act; and the 
discriminations in price by each of the respondents, as hereinabove set 
out, constituted violations of subsection (a) of section 2 of an act of 
Congress entitled “An Act to supplement existing laws against unlaw- 
ful restraints and monopolies, and for other purposes,” approved Octo- 
ber 15, 1914 (the Clayton Act), as amended by act approved June 19, 
1936 (the Robinson-Patman Act). 


ORDER TO CEASE AND DESIST 


The words “corn derivatives” as used throughout this order shall 
mean and include the products corn syrup unmixed, pear] starch, gloss 
starch, powdered starch, thin boiling starch, moulding starch, refined, 
grits, dextrin, corn sugar, refined corn oil, crude corn oil, soap-stock 
and mixed corn syrup, but shall not include dextrose (refined corn 
sugar), Amioca (starch made from waxy maize) or adhesives pro- 
duced from corn derivatives through the further process of cooking or 
gelatinizing, or any product of a different character resulting from 
the further processing of any of the foregoing products defined as 
“corn derivatives.” 

I. [t is ordered, Under the authority vested in the Federal Trade 
Commission by the Federal Trade Commission Act, that the respond- 
ents, Corn Products Refining Co., a corporation; Corn Products Sales 
Co., a corporation; Corn Products Sales Co., a Massachusetts trust ; 
A. E, Staley Manufacturing Co., a corporation; Staley Sales Corp., 
a corporation; Clinton Foods Inc., a corporation (formerly known as 
Clinton Industries, Inc.) ; Bliss Syrup & Preserving Co., a corporation 5 
D. B. Scully Syrup Co., Inc., a corporation; Penick & Ford, Ltd., 
Inc., a corporation; American Maize-Products Co., a corporation; 
Anheuser-Busch, Inc., a corporation; Southern Syrup Co., Inc., a 
corporation; The Hubinger Co., a corporation ; National Starch Prod- 
ucts, Inc., a corporation; Union Starch & Refining Co., a corporation ; 
and Union Sales Corp.. a corporation, in or in connection with the 
offering for sale, sale and distribution of corn derivatives in commerce 
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between and among the several States of the United States and in the 
District of Columbia, do forthwith cease and desist from entering into, 
continuing, cooperating in or carrying out any planned common course 
of action, agreement, understanding, combination or conspiracy be- 
tween or among any two or more of said respondents or between any 
one or more of said respondents and others not parties hereto engage 
in any of the following acts or practices: 

1. Establishing, fixing or maintaining prices, terms or conditions 
of sale; 

2. Establishing or maintaining any plan for the purpose or with 
the effect of informing or advising any of the respondents or any other 
manufacturer of corn derivatives as to prices, terms or conditions of 
sale at or upon which any manufacturing respondent or other seller of 
corn derivatives expects to sell corn derivatives; 

3. Exchanging, distributing or relaying among the respondents or 
any of them directly or through any institute or central agency or 
private individual or corporation or through any other medium or 
central agency information as to current prices for the purpose or with 
the effect of fixing or maintaining prices, terms or conditions of sale 
for corn derivatives; 

4. Exchanging, distributing, or relaying among the respondents or 
any of them or through any other medium or central agency infor- 
mation, or authorizing or permitting the examination of the books 
or records of the manufacturing respondents by any agent or repre- 
sentative, concerning prices charged particular customers or infor- 
mation concerning sales or shipments of corn derivatives when the 
identity of the manufacturer, seller or purchaser can be determined 
or disclosed through such information and which has the capacity or 
tendency of aiding in securing compliance with the prices, terms or 
conditions of sale as announced by any one or more of the manufactur- 
ing respondents; 

5. Collectively investigating, reviewing, considering or acting upon, 
either directly or through any medium or central agency, the act of 
any seller of corn derivatives in making a sale, at prices or on terms 
or conditions of sale different from those announced, exchanged or 
relayed by such seller to other respondents directly through an in- 
stitute, medium, or central agency or otherwise; 

6. Taking any action having the purpose, capacity, or tendency to 
aid in securing on the part of any seller of corn derivatives complhance 
with its announced prices, terms, or conditions of sale; 

7. Formulating, establishing, putting into operation or using in 
any way any price reporting plan which has the tendency or the effect 
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of depriving the public of any benefit of competition in price between 
or among the manufacturing respondents or between any of them and 
any other manufacturer or seller of corn derivatives; 

8. Selecting, determining, or establishing a method of quoting or 
charging prices for corn derivatives, to wit: 

a. Establishing or maintaining a zone system of quoting or charg- 
ing prices; 

6. Dividing the country into a number of geographical territories 
and establishing or fixing the same delivered price to all consumers 
of the same class within each territory; 

ce. Establishing or maintaining a basing point system or pattern of 
pricing; 

d. Establishing, maintaining, or using any method, practice, policy, 
or system of quoting or charging prices; 

9. Failing to quote or sell and deliver corn derivatives f. 0. b. each 
production point; 

10. Fixing or maintaining allowances ies return of containers or 
unused corn derivatives; differentials for warehouse, tank car, or other 
means of delivery to customers; charges for installation of pumping 
and other service facilities and for performing service functions for 
customers; terms and conditions for guarantee against price declines 
on orders of corn derivatives; terms and conditions governing the 
booking of orders for future delivery of corn derivatives and the 
lengths of time and prices at which such orders may be booked. 

Il. lt is further ordered, Under the authority vested in the Federal 
Trade Commission by the Federal Trade Commission Act, that each 
of the manufacturing respondents, Corn Products Refining Co., a 
corporation; A. E. Staley Manufacturing Co., a corporation; Clinton 
Foods, Inc., a corporation (formerly known as Clinton Industries, 
Inc.) ; -Penick & Ford, Ltd., Inc., a corporation; American Maize- 
Products Co., a corporation; Anheuser-Busch, Inc., a corporation; 
The Hubinger Co., a corporation; National Starch Products, Inc., 
a corporation; and Union Starch & Refining Co., a corporation, di- 
rectly or indirectly, in or in connection with the offering for sale, sale 
or distribution in commerce of corn derivatives between and among 
the several States of the United States and in the District of Colum- 
bia, do forthwith cease and desist from acting, individually or other- 
wise, so as to knowingly contribute to the maintenance or operation 
of any planned common course of action, agreement, understanding, 
combination or conspiracy between or among any two or more of the 
said respondents or between any one or more of said respondents and 
others not parties hereto through the commission of any of the acts, 
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practices, or things prohibited in the preceding parts of this order. 

III. Zt is further ordered, Under the authority vested in the Fed- 
eral Trade Commission by section 2 (a) and section 11 of the Clayton 
Act, as amended, that each of the respondents, Corn Products Refin- 
ing Co., a corporation; Corn Products Sales Co., a corporation ; Corn 
Products Sales Co., a Massachusetts trust; A. E. Staley Manufactur- 
ing Co., a corporation; Staley Sales Corp., a corporation; Clinton 
Foods, Inc., a corporation (formerly known as Clinton Industries, 
Inc.) ; Bliss Syrup & Preserving Co., a corporation; D. B. Scully 
Syrup Co., Inc., a corporation; Penick & Ford, Ltd., Inc., a corpora- 
tion; American Maize-Products Co., a corporation; Anheuser-Busch, 
Inc., a corporation; Southern Syrup Co., Inc., a corporation; The 
Hubinger Co., a corporation; National Starch Products, Inc., a cor- 
poration; Union Starch & Refining Co., a corporation; and Union 
Sales Corp., a corporation, and their respective officers, representa- 
tives, agents and employees, directly or indirectly, in or in connection 
with the offering for sale, sale or distribution of corn derivatives in 
commerce between and among the several States of the United States 
and in the District of Columbia, do forthwith cease and desist from 
discriminating in price as between purchasers of corn derivatives of 
like grade and quality where the effect may be substantially to lessen 
competition or tend to create a monopoly in the line of commerce in 
which respondents or customers of respondents are engaged, or to 
injure, destroy, or prevent competition with any person who either 
grants or knowingly receives the benefit of such discrimination; pro- 
vided, That nothing herein contained shall prevent any respondent 
from showing that any differentials alleged to be in violation of this 
provision of this order are differentials which make only due allow- 
ance for differences in cost of manufacture, sale, or delivery resulting 
from the differing methods or quantities in which such commodities 
are to such purchasers sold or delivered, and when differentials are 
thus shown by any respondent to be justified they are not to be con- 
strued as in violation of this order; and provided further, That noth- 
ing herein contained shall prevent any seller from rebutting a prima 
facie case based upon discriminations which may be practiced subse- 
quent to the date of this order by showing that his lower price or the 
furnishing of services or facilities to any purchaser or purchasers 
was made in good faith to meet an equally low price of a competitor, 
or the services or facilities furnished by a competitor; and provided 
further, That nothing herein contained shall prevent price changes 
from time to time where in response to changing conditions affecting 
the market for or the marketability of the goods concerned, such as 
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but not limited to actual or imminent deterioration of perishable 
goods, obsolescence of seasonal goods, distress sales under court proc- 
ess, or sales in good faith in discontintance of business in the goods 
concerned, 

Provided that, Nothing contained in any of the foregoing provi- 
sions of paragraphs I through ITI, inclusive, of this Order shall be 
construed as prohibiting any of the respondents from entering into 
such contracts or agreements relating to the maintenance of resale 
prices as are made lawful by the provisions of the Miller-Tydings 
Act; or from taking such action relating to its export sales as would 
Le lawful under the provisions of the Webb-Pomerene Act, or, when 
not for the purpose nor with the tendency of lessening competition or 
restraining trade, from the establishment or maintenance of any law- 
ful bona fide agreements, discussions, or other action solely between 
any respondent and its directors, officers and employees, or between 
the officers, directors, or employees of any respondent relating solely 
to the carrying on of that corporation’s sole and separate business, 
or between any respondent and any of its wholly owned subsidiaries. 

It is further ordered, That for the reasons appearing in the findings 
as to the facts in this proceeding the complaint be, and the same 
hereby is, dismissed as to respondents A. A. Busch & Co., Inc., A. A. 
Busch & Co., of Massachusetts, and Clinton Sales Co. 
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In THE MatTrer oF 


HEATADE APPLIANCES, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5798. Complaint, July 18, 1950—Decision, Nov. 30, 1950 


Where a corporation and its four officers and office manager, who were respon- 
sible for its advertising, engaged in the interstate sale and distribution of 
their ‘“Heatade” device; in circulars, leaflets, pamphlets and other adver- 
tising literature, directly and by implication— 

(a) Falsely represented that use of “Heatade” device constituted a competent 
and effective treatment for inflammation of the prostate gland and its symp- 
toms, such as frequent urination, pains in back, crotch and rectum, and a 
burning sensation when urine is passed; 

(b) Falsely represented that intrarectal application of heat is a procedure fre- 
quently used by doctors in the treatment of prostate gland trouble; and 

(c) Falsely represented that use of their device would increase the blood cir- 
culation in an inflamed prostate gland, alleviate inflammation and reduce 
congestion therein; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true and thereby induce its purchase of said device: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 


Before Mfr. Karl J. Kolb, trial examiner. 
Mr. Roland L. Banks, Jr. for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Heatade Appliances, 
Inc., Harry J. Reed, Lucille E. McFarland, Bessie E. Anderson, and 
Mary W. Reed, individually and as officers of Heatade Appliances, 
Inc., and Charles H. McFarland, an individual, hereinafter referred 
to as respondents, have violated the provisions of said Act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paracrarn 1. Respondent, Heatade Appliances, Inc., is a corpora- 
tion, chartered and existing under the laws of the State of Ohio, having 
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its office and principal place of business at Market Street and Langley 
Avenue, Steubenville, Ohio. 

The respondents Harry J. Reed, Lucille E. McFarland, Bessie E. 
Anderson, and Mary W. Reed are individuals and officers of Heatade 
Appliances, Inc. Respondent Charles H. McFarland is an individual 
and is the office manager of the corporate respondent, Heatade Appli- 
ances, Inc. The respective oflicers above-named and the said Charles 
H. McFarland as office manager are together responsible for and 
have control of and formulate the advertising policies and practices 
of said corporate respondent, including the acts and practices here- 
inafter described. The address of each individual respondent herein- 
above named is the same as that shown for the corporate respondent. 

Par. 2. The respondents are now and have been for several years 
last past, engaged in the business of offering for sale and selling a 
device, as “device” is defined in the Federal Trade Commission Act, 
designated as “Heatade.” Respondents have caused said device when 
sold to be transported from their place of business in the State of Ohio 
to purchasers thereof located in various other States of the United 
States. At all times mentioned herein respondents have maintained a 
course of trade in said device in commerce between and among the 
various States of the United States. 

Par. 3. In the course and conduct of their aforesaid business, the 
respondents disseminated, and caused the dissemination of, advertise- 
ments concerning their said device by the United States mails and by 
various other means in commerce, as commerce is defined in the Federal 
Trade Commission Act, for the purpose of inducing, and which were 
likely to induce, directly or indirectly, the purchase of said device; 
and respondents also disseminated, and caused the dissemination of, 
advertisements concerning their said device, by various means, for 
the purpose of inducing and which were likely to induce, directly or 
indirectly, the purchase of their said device in commerce, as commerce 
is defined in the Federal Trade Commission Act. Among and typical 
of the statements and representations contained in the said advertise- 
ments, disseminated and caused to be disseminated, as hereinabove set 
forth, by means of circulars, leaflets, pamphlets, and other advertising 
literature, are the following: 

Within the next few days we want to send you an appliance for alleviation of 
pains and discomforts arising from Prostate Gland inflammation. 

If you are one who, because of inflammation of the Prostate Gland finds it’s 
necessary to arise several times at night to void urine—to go more often during 
the day—bothered with pains in the perineum—(Crotch) lower back or pelvic 
area, you should be interested in what Heatade has to offer. 
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The theory on which Heatade works is not new. It functions on a plan of 
applied heat for alleviation of inflammation—Doctors use it in its various forms. 

. .. The stagnant blood in the inflamed and congested prostate gland is stimu- 
lated. With increased circulation the congestion may be relieved. When the. 
congestion is relieved an improvement or alleviation from pains and resulting 
discomforts may be expected. 

Par. 4. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth and others similar 
thereto, not specifically set out herein, all of which purport to be de- 
scriptive of the remedial, curative, and therapeutic properties of re- 
spondent’s said device, respondents represented, directly and by 
implication, that the use of said device “Heatade” constitutes a com- 
petent and effective treatment for inflammation of the prostate gland 
and the symptoms thereof, such as frequency of urination, pains in 
back, crotch and rectum and a burning sensation when urine is passed ; 
that the intrarectal application of heat is a procedure frequently used 
by doctors in the treatment of or for the relief of prostate gland 
troubles and that the use of respondents’ device will increase the blood 
circulation in an inflamed prostate gland, alleviate inflammation and 
reduce congestion therein. 

Par. 5. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact, the use of the said de- 
vice has no therapeutic value in the treatment of inflammation of the 
prostate gland or any of the symptoms thereof. The intrarectal ap- 
plication of heat is not a well-recognized therapy used by doctors in the 
treatment of or for the relief of prostate gland troubles. The use of 
the respondents’ device will not increase the blood circulation in an 
inflamed prostate gland, nor alleviate inflammation or reduce con- 
gestion therein. 

Par. 6. The use by respondents of the foregoing statements and 
representations disseminated as aforesaid had the tendency and capac- 
ity to mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief, that all of such state- 
ments and representations are true, and to induce a substantial portion 
of the purchasing public, because of such erroneous and mistaken be- 
lef, to purchase said device. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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Pursuant to rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated November 30, 1950, 
the initial decision in the instant matter of trial examiner Earl J. 
Kolb, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY EARL J. KOLB, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 18, 1950, issued, and subse- 
quently served, its complaint in this proceeding upon respondents 
Heatade Appliances, Inc., and Harry J. Reed, Lucille KE. McFarland, 
Bessie E. Anderson, and Mary W. Reed, individually and as officers 
of Heatade Appliances, Inc., and Charles H. McFarland, an individ- 
ual, charging them with the use of unfair and deceptive acts and prac- 
tices in commerce in violation of the provisions of said act. After 
respondents filed their answer to this proceeding, a stipulation was 
entered into whereby it was stipulated and agreed that a statement 
of facts signed and executed by the respondents and Daniel J. Murphy, 
Chief of Division of Litigation for the Federal Trade Commission, 
may be taken as the facts in this proceeding and in lieu of evidence in 
support of and in opposition to the charges stated in the complaint, 
and that the said statement of facts may serve as the basis for findings 
as to the facts and conclusion based thereon and order disposing of the 
proceeding without presentation of proposed findings and conclusions 
or oral argument. Said stipulation as to the facts expressly provides 
that upon appeal to or review by the Commission said stipulation 
may be set aside by the Commission and this matter remanded for 
_ further proceeding under the complaint. Thereafter this proceeding 
regularly came on for final consideration by said trial examiner upon 
the complaint, answer, and stipulation. Said stipulation having been 
approved by the trial examiner, who after duly considering the record 
herein, finds that this proceeding is in the interest of the public and 
makes the following findings as to the facts, conclusion drawn there- 
from, and order. 

FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Heatade Appliances, Inc., is a corpora- 
tion, chartered and existing under the laws of the State of Ohio, 
having its office and principal place of business at Market Street and 
Langley Avenue, Steubenville, Ohio. 
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The respondents Harry J. Reed, Lucille E. McFarland, Bessie E. 
Anderson, and Mary W. Reed are individuals and officers of Heatade 
Appliances, Inc. Respondent Charles H. McFarland is an individual 
and is the office manager of the corporate respondent, Heatade Ap- 
pliances, Inc. The respective officers above-named and the said 
Charles H. McFarland as office manager are together responsible for 
and have control of and formulate the advertising policies and prac- 
tices of said corporate respondent, including the acts and practices 
hereinafter described. The address of each individual respondent 
hereinabove named is the same as that shown for the corporate 
respondent. 

Par. 2. The respondents are now and have been for several years 
last past, engaged in the business of offering for sale and selling a 
device, as “device” is defined in the Federal Trade Commission Act, 
designated as “Heatade.” Respondents have caused said device when 
sold to be transported from their place of business in the State of 
Ohio to purchasers thereof located in various other States of the 
United States. At all times mentioned herein respondents have main- 
tained a course of trade in said device in commerce between and 
among the various States of the United States. 

Par. 3. In the course and conduct of their aforesaid business, the 
respondents disseminated, and caused the dissemination of, advertise- 
ments concerning their said device by the United States mails and by 
various other means in commerce, as commerce is defined in the Fed- 
eral Trade Commission Act, for the purpose of inducing, and which 
were likely to induce, directly or indirectly, the purchase of said 
device; and respondents also disseminated, and caused the dissemina- 
tion of, advertisements concerning their said device, by various means, 
for the purpose of inducing and which were likely to induce, directly 
or indirectly, the purchase of their said device in commerce, as com- 
merce is defined in the Federal Trade Commission Act. Among and 
typical of the statements and representations contained in the said 
advertisements, disseminated and caused to be disseminated, as here- 
inabove set forth, by means of circulars, leaflets, pamphlets, and other 
advertising literature, are the following: 

Within the next few days we want to send you an appliance for alleviation 
of pains and discomforts arising from Prostate Gland inflammation. 

If you are one who, because of inflammation of the Prostate Gland finds it’s 
necessary to arise several times at night to void urine—to go more often during 
the day—bothered with pains in the perineum—(Crotch) lower back or pelvic 


area, you should be interested in what Heatade has to offer. 
The theory on which Heatade works is not new. It functions on a plan of 
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applied heat for alleviation of the inflammation—Doctors use it in its 
various forms. 

... The stagnant blood in the inflamed and congested prostate gland is 
stimulated. With increased circulation the congestion may be relieved. When 
the congestion is relieved an improvement or alleviation from pains and resulting 
discomforts may be expected. 

Par. 4. Through the use of the advertisements coritaining the state- 
ments and representations hereinabove set forth and others similar 
thereto, not specifically set out herein, all of which purport to be 
descriptive of the remedial, curative and therapeutic properties of 
respondents’ said device, respondents represented, directly and by im- 
plication, that the use of said device “Heatade” constitutes a competent 
and effective treatment for inflammation of the prostate gland and the 
symptoms thereof, such as frequency of urination, pains in back, 
crotch and rectum and a burning sensation when urine is passed; that 
the intrarectal application of heat is a procedure frequently used by 
doctors in the treatment of or for the relief of prostate gland troubles 
and that the use of respondents’ device will increase the blood circula- 
tion in an inflamed prostate gland, alleviate inflammation and reduce 
congestion therein. 

Par. 5. The advertisements hereinabove described are misleading 
in material respects and are “false advertisements” as that term is 
defined in the Federal Trade Commission Act. In truth and in fact, 
the use of said device has no therapeutic value in the treatment of in- 
flammation of the prostate gland or any of the symptoms thereof. The 
intrarectal application of heat is not a well recognized therapy used 
by doctors in the treatment of or for the relief of prostate gland 
troubles. The use of the respondents’ device will not increase the 
blood circulation in an inflamed prostate gland, nor alleviate inflam- 
mation or reduce congestion therein. 

Par. 6. The use by the respondents of the foregoing statements and 
representations disseminated as aforesaid has the tendency and capac- 
ity to mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that all such statements 
and representations are true and to induce a substantial portion of the 
purchasing public, because of such erroneous and mistaken belief, to 
purchase said device. 

CONCLUSION 


The aforesaid acts and practices of the respondents as hereinabove 
set out are all to the prejudice of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 
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It is ordered, That the respondents Heatade Apphances, Inc., a 
corporation, and its officers, and Harry J. Reed, Lucille E. McFarland, 
Bessie E. Anderson, and Mary W. Reed, individually and as oflicers 
of the Heatade Appliances, Inc., and Charles H. McFarland, an indi- 
vidual, and their respective representatives, agents and employees, 
directly or through any corporate or other device in connection with 
the offering for sale, sale or distribution of their device known as 
“Heatade” or any other device of substantially similar construction 
or possessing substantially similar properties whether sold under the 
same name or under any other name do forthwith cease and desist from 
directly or indirectly : 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce, as 
“commerce” is defined by the Federal Trade Commission Act, which 
advertisement represents, directly or through inference: 

(a) that the use of the respondents’ device has any therapeutic 
value in the treatment of inflammation of the prostate gland or of any 
of the symptoms thereof; 

(6) that the intrarectal application of heat such as that supplied 
by respondents’ device is a well-recognized therapy used by doctors in 
the treatment of or for the relief of prostate gland troubles; 

(c) that the use of respondents’ device will increase the blood cir- 
culation in an inflamed prostate gland or alleviate inflammation or 
reduce congestion therein. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of respondents’ device 
which advertisement contains any of the representations prohibited 
in paragraph one of this order. 


ORDER TO FILE REPORT OF COMPLIANCE 


[t is ordered, 'That the corporate respondent, Heatade Appliances, 
Inc., and the individual respondents, Harry J. Reed, Lucille E. Mc- 
Farland, Bessie E. Anderson, Mary W. Reed, and Charles H. Mc- 
Farland, shall, within sixty (60) days after service upon them of this 
order, file with the Commission a report in writing setting forth in 
detail the manner and form in which they have complied with the 
order to cease and desist [as required by said declaratory decision 
and order of November 30, 1950]. 
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Cemplaint 


In THE MatTTer OF 
PAN AMERICAN FOOD COMPANY, INC,, HT AL? 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SUBSEC. (c) OF AN ACT OF CONGRESS APPROVED OCT. 15, Lond, AS 
AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5658. Complaint, May 20, 1949—Decision, Dec. 4, 1950 


Where a New York corporation, two California subsidiaries, and three indi- - 
viduals who were officers or directors in two or more, engaged in the interstate 
purchase, sale, and distribution of dried fruits and dehydrated vegetables 
and other food products— 

(a) Received and accepted directly or indirectly in connection with purchase 
for their own accounts for resale of a substantial portion of their require- 
ments of food products from numerous sellers located in other states, com- 
missions, brokerage, or other compensation, or allowances or discounts in 
lieu thereof; and | 

(6) Granted and paid, directly or indirectly, in connection with their sale of 
food products in interstate commerce, to buyers for their own account for 
resale in interstate commerce, similar commissions, ete.: 

Held, That such acts and practices on the part of said corporations and indi- 
viduals, in receiving and accepting commissions, etc., on such purchases 
for their own accounts for resale, and in paying or granting such commis- 
sions, on sales to buyers for their own accounts for resale, were in violation 
of subsection (c) of section 2 of the Clayton Act as amended. 


Before Ur. Clyde M. Hadley, trial examiner. 
Mr, Edward S. Ragsdale and Mr. Cecil G. Miles for the Com- 
mission. 
Mr. Alexander P. Blanch, of New York City, and Ginsburg & 
Leventhal, of Washington, D. C., for Pan American Food Co., Inc., 
Sun Crown Food Corp., Victor Trubowitch and Jacob Trubowitch. 
Brown, Lund & Fitzgerald, of Washington, D. C., for Jack Gom- 
perts & Co., Inc., and Jacob Gomperts. 


CoMPLAINT 


The Federal Trade Commission having reason to believe that the 
parties respondent named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, have vio- 


1 Findings and cease and desist order in the matter of Associated Fur Coat and Trimming 
Manufacturers, Inc., et al., docket 4308, which issued as of December 1, 1950, were 
subsequently vacated, and the complaint therein dismissed without prejudice. See infra, 


p. 1615. 
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lated and are violating the provisions of subsection (c) of section 2 
of the Clayton Act (U.S. C., title 15, sec. 18) as amended by the 
Robinson-Patman Act, approved June 19, 1936, hereby issues its 
complaint, stating its charges with respect thereto as follows: 

Paracrapn 1. Respondent Pan American Food Company, Inc., is 
a corporation organized and existing under the laws of the State of 
New York, with its principal office and place of business located at 78 
Reade Street, New York, N. Y. The respondent is engaged and has 
engaged, through wholly owned subsidiaries, or otherwise, directly 
or indirectly, in the business of purchasing, selling, distributing, ex- 
porting and importing dried fruits and dehydrated vegetables and 
other food products, all of which are hereinafter referred to as food 
products. . i 

The respondent Pan American Food Co., Inc., for a substantial 
period of time since June 19, 1936, owned all the capital stock of 
respondent Jack Gomperts & Co., Inc., and respondent Sun Crown 
Food Corp., and through respondent Pan American Food Co., Inc.’s 
officers and directors formulate, control, and direct business policies 
and operations of said subsidiary corporations in connection with 
their purchase, sale, and distribution of food products. The re- 
spondent Pan American Food Co., Inc., in connection with such acts 
and practices in commerce, directly or indirectly receive and accept 
commissions or brokerage fees from interstate sellers of food prod- 
ucts purchased by both of said respondent subsidiary corporations for 
their own account for resale. 

The respondent Pan American Food Co., Inc., in connection with 
such acts and practices in commerce, directly or indirectly pays or 
grants commissions or brokerage fees to interstate buyers of food 
products purchased from both of said respondent subsidiary corpora- 
tions for their own accounts for resale. 

Par. 2. Respondent Jack Gomperts & Co., Inc., is a corporation 
organized and existing under the laws of the State of California, with 
its principal office and place of business located at 620 Marvin Build- 
ing, 24 California Street, San Francisco, Calif. The respondent is 
engaged and has been engaged for a substantial period of time since 
June 19, 1936, directly or indirectly, in the business of purchasing, 
selling and distributing dried fruits and dehydrated vegetables and 
other food products, all of which are hereinafter designated as food 
products. 

Par. 8. The respondent Sun Crown Food Corp. is a corporation 
organized and existing under the laws of the State of California, with 
its principal office and place of business located at 617 Marvin Build- 
ing, San Francisco, Calif. Respondent corporation was originally 
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chartered as Escalon Packing Corp., but thereafter changed its corpo- 
rate name by legal process to Sun Crown Food Corp. The respondent 
corporation, as was its predecessor, is a wholly owned subsidiary of 
respondent Pan American Food Co., Inc., of New York, N. Y. 

The respondent Sun Crown Food Corp., as was its predecessor cor- 
poration, for a substantial period of time since June 19, 1936, has en- 
gaged, and is now engaged, in the purchase, sale and distribution of 
dried fruits, dehydrated vegetables, and other food products, all of 
which are hereinafter designated as food products. 

Par. 4. Respondent Victor Trubowitch (sometimes spelled Tru- 
bowitsch), an individual residing in the State of New York, is now and 
has for a considerable period of time since June 19, 1936, been president 
of respondent Pan American Food Co., Inc., and for a substantial 
period of time since June 19, 1936, was also an officer and director of 
respondent Jack Gomperts & Co., Inc. Respondent as president of 
Pan American Food Co., Inc., and as director of respondent Jack 
Gomperts & Co., Inc., has exercised and still exercises a substantial 
degree of authority and control over the business conducted by both 
of said respondent corporations, including the direction of their pur- 
chase, sale and distribution policies. 

Par. 5. Respondent Jacob Gomperts (generally known as Jack 
Gomperts) is an individual residing in California and for a substantial 
period of time since June 19, 1936, was and now is president of Jack 
Gomperts & Co., Inc. Respondent Jacob Gomperts, for a substantial 
period of time since June 19, 1936, was also vice president and director 
of respondent Pan American Food Co., Inc. Respondent Gomperts 
has been an officer of said corporations for a number of years since 
June 19, 1936. After becoming an officer of both of said respondent 
corporations, and at the present time as president of Jack Gomperts 
& Co., Inc., and vice president and director of Pan American Food Co., 
Ine., respondent Gomperts has exercised and still exercises a substan- 
tial degree of authority and control over the business conducted by 
both of respondent corporations, including the direction of their pur- 
chase, sale and distribution policies. 

Par. 6. Respondent Jacob Trubowitch (sometimes spelled Trubo- 
‘witsch) is an individual residing in the State of California. He 
is now and has for a substantial period of time since June 19, 1936, 
been president of respondent Sun Crown Food Corp. and director 
of Pan American Food Co. and also a director of respondent Jack 
Gomperts & Co., Inc. After becoming an officer and director of 
said respondent corporations since some time after June 19, 1936, 
respondent Jacob Trubowitch has exercised and at the present time 
still exercises a substantial degree of authority and control over the 
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business conducted by said respondent corporations, including the 
direction of their purchase, sale and distribution policies. 

Par. 7. Respondent corporations:and each of them, as aforesaid, 
are now and have been, for a substantial period of time since June 19, 
1936, engaged in the purchase, sale and distribution of food products, 
and each of said individual respondents, through said corporate re- 
spondents, have likewise been engaged in said business. In the course 
and conduct of their said business, each of the respondents, corporate 
and individual, have directly or indirectly purchased and sold a sub- 
stantial quantity of food products in commerce from sellers and sold 
such food products to buyers, and both sellers and buyers are located 
in States other than the States and in territories, insular possessions, 
and other places under the jurisdiction of the United States, in which 
the respondents are located and pursuant to which purchases and 
sales said commodities are shipped, or caused to be shipped, and trans- 
ported by the respective sellers thereof across State lines to the re- 
spondents and to the customers of respondents, and there has been 
for a substantial period since June 19, 1936, a constant current of 
trade and commerce conducted by said respondents in such products 
between the various States of the United States and in territories, in- 
sular possessions, and other places under the jurisdiction of the 
United States. 

Par. 8. The respondents, corporate and individual, and each of 
them since June 19, 1936, in connection with their purchase for their 
own account for resale of a substantial portion of their requirements 
of food products in interstate commerce from numerous sellers lo- 
cated in States other than the States where respondents are located, 
as aforesaid, have received and accepted, and are now receiving and 
accepting, directly or indirectly, commissions, brokerage or other 
compensation or allowances, or discounts in lieu thereof. 

The respondents, corporate and individual, and each of them since 
June 19, 1936, in connection with their sale of food products in inter- 
state commerce to buyers for their own account for resale in inter- 
state commerce as aforesaid, have granted and paid and now grant 
and pay, directly or indirectly, commissions, brokerage, or other com- 
pensation or allowances or discounts in lieu thereof. 

Par. 9. The acts and practices of the respondents, corporate and 
individual, and each of them, since June 19, 1936, in directly or in- 
directly receiving and accepting commissions or brokerage fees from 
interstate sellers of food products purchased by each of said respond- 
ents for their own account for resale, and the acts and practices of 
respondents, corporate and individual, and each of them, in directly 
or indirectly paying or granting commissions or brokerage fees to 
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interstate buyers of food products for their own account for resale 
as set forth above, are in violation of subsection (c) of section 2 of 
the Clayton Act as amended. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the act of Congress entitled “An act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (the Clay- 
ton Act) as amended by the Robinson-Patman Act, approved June 
19, 1936 (15 U.S. C., sec. 13), the Federal Trade Commission on May 
20, 1949, issued and subsequently served its complaint in this pro- 
ceeding upon the respondents named in the caption hereof, charging 
them with violation of subsection (c) of section 2 of said act as 
amended. After the issuance of said complaint and the filing of the 
respondents’ answers thereto, a hearing was held before a trial ex- 
aminer of the Commission, theretofore duly designated by it, at which 
hearing all of the respondents filed substitute answers in which they 
admitted the material allegations of fact set forth in said complaint 
and waived all intervening procedure and further hearing as to such 
facts. With the filing of the substitute answers a stipulation was 
entered into, and made a part of the record, by counsel for respondents 
Pan American Food Co., Inc., Sun Crown Food Corp., Victor and 
Jacob Trubowitch and counsel in support of the complaint, whereby 
it was agreed that said respondents would not contest findings of the 
accuracy of the charges in the complaint as to the acts committed by 
them nor an order requiring them to cease and desist from continuance 
thereof and that counsel in support of the complaint would not present 
any further evidence in said cause or request any order other than one 
requiring respondents to cease and desist from continuance of the 
acts charged in the complaint. Said stipulation expressly provides 
that upon appeal to, or review by, the Commission, the stipulation 
may be set aside by the Commission and this matter remanded for 
further proceedings under the complaint. On July 21, 1950, the 
trial examiner filed his initial decision. 

The Commission, having reason to believe that the initial decision 
did not constitute an adequate disposition of this proceeding, subse- 
quently placed this case on its own docket for review, and on Sep- 
tember 5, 1950, it issued and thereafter served upon the parties its 
order affording the respondents an opportunity to show cause why 
said initial decision should not be altered in the manner and to the 
extent shown in a tentative decision of the Commission attached to 
said order. Respondents not having appeared in response to the 
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leave to show cause, this proceeding regularly came on for final 
consideration by the Commission upon the record herein on review, 
and the Commission, having duly considered the matter and being 
now fully advised in the premises, makes the following findings as to 
the facts, conclusion drawn therefrom, and order, the same to be in 
lieu of the initial decision of the trial examiner. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent Pan American Food Co., Inc., is a corpo- 
ration organized and existing under the laws of the State of New 
York, with its principal office and place of business located at 78 
Reade Street, New York, N. Y. The respondent is engaged and has 
engaged, through wholly owned subsidiaries or otherwise, directly 
or indirectly, in the business of purchasing, selling, distributing, 
exporting, and importing dried fruits and dehydrated vegetables 
and other food products, all of which are hereinafter referred to as 
food products. 

Said respondent Pan American Food Co., Inc., for a substantial 
period of time since June 19, 1936, owned all the capital stock of 
respondent Jack Gomperts & Co., Inc., and respondent Sun Crown 
Food Corp., and through its officers and directors has formulated, con- 
trolled and directed business policies and operations of such subsidiary 
corporations in connection with their purchase sale, and distribution 
of food products. The respondent Pan American Food Co., Inc., in 
connection with such acts and practices in commerce, has directly or 
indirectly received and accepted commissions or brokerage fees from 
interstate sellers of food products purchased by both of said respondent 
subsidiary corporations for their own account for resale; and in con- 
nection therewith has directly or indirectly paid or granted commis- 
sions or brokerage fees to interstate buyers of food products purchased 
from both of said respondent subsidiary corporations for their own 
accounts for resale. 

Respondent Jack Gomperts & Co., Inc., is a corporation organized 
and existing under the laws of the State of California, with its prin- 
cipal office and place of business now located at 110 Market Street, 
San Francisco, Calif. Said respondent is engaged and has been en- 
gaged for a substantial period of time since June 19, 1936, directly 
or indirectly, in the business of purchasing, selling, and distributing 
dried fruits and dehydrated vegetables and other food products, all 
of which are hereinafter designated as food products. 

Respondent Sun Crown Food Corp. is a corporation organized 
and existing under the laws of the State of California, with its prin- 
cipal office and place of business located at 617 Marvin Building, 
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San Francisco, Calif. Originally chartered as Excalon Packing 
Corp., its corporate name was thereafter changed by legal process to 
Sun Crown Food Corp. Such respondent corporation, as was its 
predecessor, is a wholly owned subsidiary of respondent Pan Ameri- 
can Food Co., Inc., of New York, N. Y. 

Said respondent Sun Crown Food Corp., as was its predecessor, 
for a substantial period of time since June 19, 1936, has been engaged, 
and is now engaged, in the purchase, sale, and distribution of dried 
fruits, dehydrated vegetables, and other food products, all of which 
are hereinafter designated as food products. 

Respondent Victor Trubowitch (sometimes spelled Trubowitsch), 
an individual residing in the State of New York, is now and has for 
a considerable period of time since June 19, 1936, been president of 
respondent Pan American Food Co., Inc., and for a substantial period 
of time since June 19, 1936, was also an officer and director of re- 
spondent Jack Gomperts & Co., Inc. Such respondent, as president 
of Pan American Food Co., Inc., and as a former director of re- 
spondent Jack Gomperts & Co., Inc., exercises or has exercised a 
substantial degree of authority and control over the business con- 
ducted by both of said respondent corporations, including the direc- 
tion of their purchase, sale, and distribution policies. 

Respondent Jacob Gomperts (generally known as Jack Gomperts) 
is an individual residing in California and for a substantial period 
of time since June 19, 1936, has been and now is president of Jack 
Gomperts & Co., Inc., and for a substantial period of time since June 
19, 1936, was also vice president and director of respondent Pan 
American Food Co., Inc. Since becoming an officer of both of said 
respondent corporations, and at the present time as president of Jack 
Gomperts & Co., Inc., and formerly as vice president and director 
of Pan American Food Co., Inc., respondent Gomperts exercises, or 
has exercised, a substantial degree of authority and control over the 
business conducted by both of respondent corporations, including the 
direction of their purchase, sale, and distribution policies. 

Respondent Jacob Trubowitch (sometimes spelled Trubowitsch) 
is an individual residing in the State of California. He is now and 
has for a substantial period of time since June 19, 1936, been presi- 
dent of respondent Sun Crown Food Corp. and director of Pan Amer- 
ican Food Co., and for a substantial period of time since June 19, 
1936, was also a director of respondent Jack Gomperts & Co., Inc. 
Since becoming an officer and director of said respondent corpora- 
tions sometime after June 19, 1936, respondent Jacob Trubowitch 
exercises, or has exercised, a substantial degree of authority and con- 
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trol over the business conducted by said respondent corporations, in- 
cluding the direction of their purchase, sale, and distribution policies. 

Par. 2. Respondent corporations and each of them, as aforesaid, 
are now and have been, for a substantial period of time since June 
19, 1936, engaged in the purchase, sale, and distribution of food prod- 
ucts, and each of said individual respondents, through said corporate 
respondents, has likewise been engaged in said business. In the 
course and conduct of their said business, each of the respondents, 
corporate and individual, has directly or indirectly purchased and 
sold a substantial quantity of food products in commerce from sellers 
and sold such food products to buyers; both sellers and buyers being 
jocated in States other than those in which said respondents are located 
and in territories, insular possessions, and other places under the juris- 
diction of the United States; and pursuant to which purchases and 
sales, said commodities are shipped, or caused to be shipped, and trans- 
ported by the respective sellers thereof across State lines to the re- 
spondents and to the customers of respondents; there having been for a 
substantial period since June 19, 1936, a constant current of trade and 
commerce conducted by said respondents in such products between 
the various States of the United States and in territories, insular pos- 
sessions and other places under the jurisdiction of the United States. 

Par. 3. The respondents, corporate and individual, and each of 
them since June 19, 1936, in connection with their purchase for their 
own accounts for resale of a substantial portion of their requirements 
of food products in such interstate commerce from numerous sellers 
located in States other than those where respondents are thus located, 
have received and accepted, directly or indirectly, commissions, brok- 
erage, or other compensation, or allowances or discounts in lieu thereof. 

The respondents, corporate and individual, and each of them since 
June 19, 1936, in connection with their sale of food products in inter- 
state commerce to buyers for their own accounts for resale in inter- 
state commerce as aforesaid, have granted and paid, directly or in- 
directly, commissions, brokerage, or other compensation, or allowances 
or discounts in lieu thereof. 


CONCLUSION 


The aforesaid acts and practices of the respondents, corporate and 
individual, in receiving and accepting commissions, brokerage fees, or 
other compensation, or allowances or discounts in lieu thereof, on pur- 
chases in interstate commerce of food products by said respondents for 
their own accounts for resale, and in paying or granting commissions, 
brokerage fees, or other compensation, or allowances or discounts in 
lieu thereof, on sales in interstate commerce of food products to buyers 
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for their own accounts for resale as set forth above, are in violation of 
subsection (c) of section 2 of the Clayton Act as amended. 


ORDER TO CEASE AND DESIST 


It is ordered, That respondents Pan American Food Co., Inc., a cor- 
poration, Jack Gomperts & Co., Inc., a corporation, and Sun Crown 
Food Corp., a corporation, and their respective officers, representatives, 
agents, and employees, and respondents Victor Trubowitch, Jacob 
Gomperts, and Jacob Trubowitch, individually and as officers of said 
corporations, and their respective representatives, agents, and em- 
ployees, directly or through any corporate or other device, in the pur- 
chase or sale of food products or other merchandise in commerce as 
“commerce” is defined in the aforesaid Clayton Act, do forthwith cease 
and desist from: 

(1) Receiving or accepting from any seller, directly or indirectly, 
anything of value as a commission, brokerage, or other compensation, 
or any allowance or discount in lieu thereof, on or in connection with 
purchases made for respondents’ own accounts or while acting for or 
in behalf of a purchaser as an intermediate agent or subject to the di- 
rect or indirect control of such purchaser ; 

(2) Paying or granting anything of value as a commission, broker- 
age, or other compensation, or any allowance or discount in lieu thereof, 
to any buyer upon purchases made for his own account or to any agent, 
representative, or other intermediary acting in fact for or in behalf 
or subject to the direct or indirect control of the purchaser to whom 
sale is made. 

It ts further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
they have complied with this order. 
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In THE MATTER OF 


INTERSTATE TRAINING SERVICE CORPORATION ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5764. Complaint, Apr. 17, 1950—Decision, Dec. 5, 1950 


Where two partners engaged under the trade name “Interstate Training Service” 
in the interstate sale and distribution of courses of study and instruction 
in Diesel training and training in heavy equipment and heavy gasoline 
engines; through advertisements in newspapers and periodicals of general 
circulation and through pamphlets, circulars and direct mail advertising, 
including form letters sent to students after their enrollment— 

(a) Represented falsely that students were selected and accepted on the basis 
of their mechanical aptitude and upon the recommendations of the school’s 
representatives ; 

The facts being that students were enrolled by salesmen, whose purpose it was 
to enroll as many as possible, regardless of any special aptitude; 

(6) Represented that the training in Diesel engine equipment might be com- 
pleted in one year with one or two hours’ study a day; that students who 
had completed it were qualified to operate, service, and repair any Diesel 
equipment regardless of size or kind, and were able to compile cost estimates ; 
and that many students were placed in jobs even before they had completed 
the course ; 

The facts being that the operation, repair, and maintenance of Diesel equip- 
ment requires substantial practical training in addition to theoretical 
study, and a year of theoretical training in Diesel engines with one or two 
hours study per day, given to students without practical training or experi- 
ence would not qualify the student to operate, service, and repair Diesel 
equipment and make cost estimates; and the demand for respondents’ 
graduates was largely limited to men with practical experience; 

(c) Represented that the school worked closely with manufacturers, contractors, 
and others in the Diesel engineering field, and had a competent faculty 
with years of experience which was constantly keeping in touch with devel- 
opments in that industry; 

The facts being that they did not work closely with manufacturers and others; 
and while the staff of the school consisting of two to four qualified instructors 
did endeavor to obtain information of new developments and changes in 
Diesel engines, such new developments were relatively unimportant in 
connection with the teaching of the fundamental principles of Diesel engines; 
and : 

(d) Falsely represented that their placement, consultation and revision services, 
and students supplies, were free; when in fact the cost thereof was included 
in the cost of the course; and 

Where said partners, engaged as aforesaid, through their representatives— 

(e) Represented and implied that the opportunities in the field of operating 
Diesel equipment were untisual and unlimited; that thousands of jobs were 
available; and that students were assured of or guaranteed employment 
upon the completion of said course, in well-paying positions; 
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The facts being that while there was a need for competent and experienced 
men in the Diesel field, respondents’ graduates were not qualified for such 
positions, although they might find employment as mechanics’ helpers or 
apprentices ; and students were not assured of or guaranteed employment ; 
and ; 

(7) Represented that students received shop or on-the-job training and were 
especially selected after taking the written or oral tests given by said 
salesmen, who were designated “vocational advisers” and “field engineers”: 

The facts being that the course was confined to lessons by correspondence, and 
said representatives were simply salesmen; and 

(g) Represented and implied through the use of the name “Western Adjustment 
Bureau”, under which they sent out collection letters, that said “bureau” 
was an independent organization engaged in collecting delinquent accounts 
generally ; 

When in fact it was operated by them solely for the purpose of collecting their 
own delinquent accounts; and 

Where said two individuals and a third, engaged as partners under the trade 
name “American Academy of Applied Science” in the interstate sale and 
distribution of a course of instruction in fingerprinting; through advertise- 
ments, circular letters, pamphlets, postal cards, and other advertising mate- 
rial, and through sales agents— 

(a) Represented and implied that the opportunities for employment and advance- 
ment in the field of fingerprinting and crime detection were unusual and 
unlimited ; that the demand for trained men was very great and the supply 
greatly inadequate; that many fingerprint bureaus were being enlarged and 
that many more were planned and still more needed; and that there was 
a great variety of positions in said field suitable for any personality ; 

The facts being that positions for fingerprinting experts in most enforcement 
agencies are filled through promotion of men already in their service who 
have had some practical training; new departments for fingerprinting are 
not established to the extent represented, since many police and sheriff 
departments prefer the F. B. I. for such identification; in order to become 
a qualified fingerprint expert, a substantial amount of practical training 
and experience is necessary; and not all persons are qualified to engage 
in such work, which requires patience, concentration and a capacity for 
detail ; 

(b) Represented falsely that salaries were considerably above the average and 
that the work was pleasant and filled with thrills, excitement and intrigue ; 

The facts being that remuneration was not considerably above the average for 
other comparable work and the large majority of persons engaged therein 
perform their work in a routine and uneventful manner and surroundings ; 

_(¢) Represented that students were selected by them on the basis of aptitude 
and personality and that the training was limited to those who could qualify 
by nature or disposition, that such training was given by a staff of experts 
and former Government employees and identification experts, and that their 
field representatives and division chiefs assisted the staff of experts in 
charge of the training; 

The facts being they furnished leads to their salesmen and accepted all who 
enrolled, with no such selection or tests; the teaching staff never exceeded 
three persons, including the director, all of whom had held position as 
qualified identification experts with the Government; and their salesmen 
were not division chiefs and field representatives ; 
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(ad) Represented that the Government was in need of trained fingerprint ex- 
perts ; 

The facts being that the graduates were not employed because of their train- 
ing in said course, but after meeting Civil Service requirements, were 
trained in the Government’s own school; 

(e) Represented that the job placement service and aptitude tests and finger- 
printing and photographie equipment were free, and that the students 
would receive resident and laboratory training at the school in addition 
to the lessons by correspondence ; 

The facts being that while said work was done mainly by correspondence, stu- 
dents were privileged to receive personal instruction at school headquarters 
without extra charge and frequently did so, though no such aptitude tests 
were given, and the price of the so-called free placement service and 
equipment were included in the cost of the course: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


As regards the further charge in the complaint, that the use by respondents of 
the trade name “American Academy of Applied Science” tended to mis- 
lead members of the public into the belief that their business was a na- 
tional nonprofit organization devoted to the investigation and considera- 
tion of scientific problems and the advancement of science generally, the 
stipulations of fact on the basis of which the case was disposed of did 
not substantiate the charge, and, it appearing further that the respondent 
who carried on such business had expressly agreed that henceforth he 
would not use it on advertising material, correspondence or courses of 
instruction unless there was printed or typed in bold type and in juxta- 
position therewith the words “A Correspondence Course,” or a substantial 
equivalent thereof clearly and fully indicating that the instruction given by 
him under said name was correspondence instruction: said charge of the 
complaint was dismissed. 


Before Mr. Frank Hier, trial examiner. 

Mr. William L. Pencke for the Commission. 

Jacob William Spatz, of Los Angeles, Calif., for Interstate Train- 
ing Service Corp., Conard E. Green and Leon A. Crouch. 

Phelps, Burdick & McLaughlin, of Portland, Oreg., for Inter- 
state Training Service Corp., Conard E. Green, Leon A. Crouch and 
Interstate Training Service. 

Mr. John C. Stevenson, of Los Angeles, Calif., for Jacob W. Spatz. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Interstate Training 
Service Corp., a corporation, and Conard E. Green, Leon A. Crouch, 
and Jacob W. Spatz, hereinafter referred to as respondents, have 
violated the provisions of said act, and it appearing to the Commission 
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that a proceeding by it in respect thereof would be in the public in- 
terest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracraru 1. Respondent, Interstate Training Service Corp., is a 
corporation organized, existing and doing business under the laws of 
the State of Oregon. Conard E. Green and Leon A. Crouch are presi- 
dent and vice president, respectively, of said corporation and as such 
officers determine and control all of its policies and business practices. 

Respondents Conard E. Green and Leon A. Crouch also operate as 
a copartnership under the trade name and style of Interstate Train- 
ing Service. The principal office and place of business of said cor- 
porate and individual respondents is at 4035 Northeast Sandy Boule- 
vard, in the city of Portland and State of Oregon. Said respondents 
are now and have been for more than two years last past engaged in 
the sale and distribution in commerce of courses of study and instruc- 
tion in Diesel training and fingerprint science, as hereinafter more 
fully shown. ’ 

On or about July 1, 1946, respondents Conard E. Green, Leon A. 
Crouch, and Jacob W. Spatz, formed a copartnership and traded under 
the firm name of American Academy of Applied Science, selling and 
distributing in commerce said course of instruction in fingerprint sci- 
ence at the place of business hereinabove described. On or about 
January 1, 1948, said partnership was dissolved, and respondents 
Green and Crouch continued to operate said American Academy of 
Applhed Science as part of said Interstate Training Service, with 
respondent Spatz serving as director of said Academy until July 1, 
1948, when he purchased all interests therein from respondents Green 
and Crouch; the latter, however, continuing to carry out the contracts 
of all students who had enrolled for said course in fingerprint science 
prior to July 1, 1948. 

Respondent Jacob W. Spatz is presently operating under said trade 
name of American Academy of Applied Science, with his principal 
office and place of business located at 1707 North Alexandria Street, 
in the city of Los Angeles and State of California. 

Par. 2. Respondents cause said courses of study and instruction 
when sold to be shipped from their respective places of business at 
Portland, Oreg., and Los Angeles, Calif., to the purchasers thereof 
located in States other than the States of Oregon and California. Re- 
spondents maintain and at all times mentioned herein have maintained 
a course of trade in their said courses of study and instruction in 
commerce among and between the various States of the United States 
and such course of trade has been and is substantial. 
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Par. 3. With respect to the course of study in the operation of Diesel 
engines, respondents Conard E. Green and Leon A. Crouch, in solicit- 
ing the purchase of and selling said course, made numerous statements 
and representations by means of the following methods: through ad- 
vertisements in newspapers and magazines having a national circula- 
tion, through pamphlets, circulars and direct mail advertising and 
through their representatives and sales agents. Typical of such repre- 
sentations made in advertising matter are the following: 


DIESEL TRACTOR AND HEAVY EQUIPMENT TRAINING THOUSANDS OF 
JOB OPPORTUNITIES ! 


Pxperts say thousands of new men will be needed to service, repair and operate 
this equipment. I. T. S. home training prepares you for these important jobs. 


I was happy to have had a part in making an affirmative decision with regard 
to your recent application for enrollment submitted to our school. A personal 
recommendation forwarded to the school by our representative, together with 
the information given with the application were the chief factors which led to 
your acceptance. ¥ 

You are evidently mechanically inclined and have a sincere desire to get ahead 

. in this interesting and essential field of work. 

This training can be completed in 1 year by the average man who devotes 1 
or 2 hours a day to it. Your application has been carefully checked by our 
investigating committee and duly accepted. 

Interstate Training Service works closely with manufacturers, contractors 
and others in the Diesel and heavy equipment field. On completion of the course 
you should be qualified to operate, service or repair any machine in use whether 
it be a small two-cylinder job or the largest marine Diesel. 

It will qualify you to handle any piece of equipment from a two bottom plow 
to a combine logging arch or earth mover. You will learn how to figure costs 
and time service. Your training is prepared and supervised by practical in- 
structors who have years of experience in the Diesel tractor and heavy equip- 
ment field. They are men of demonstrated ability and are in constant contact 
with the major technical industries. 

I. T. S. Free Placement Service * * * This service is free. There is no 
charge. Even before you have finished the course we consider you eligible for 
many of the openings that are brought to our attention by leading employers. 

Free consultation service * * * MFree Revision Service * * * Plastic 

-Binder Free. 


Par. 4. By means of the foregoing representations and many others 
similar thereto but not specifically set out herein, respondents repre- 
sent and imply to the purchasing public that students are selected and 
accepted on the basis of their mechanical aptitude and upon the recom- 
mendation of the school’s representatives; that the training in Diesel 
engine equipment may be completed in one year with one or two hours 
a day devoted to the study of said course; that the school works closely 
with manufacturers, contractors, and others in the Diesel engine field ; 
that students upon having completed said course are qualified to 
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operate, service, and repair any Diesel equipment, regardless of size 
or kind, and are able to compile cost estimates; that many students are 
placed in jobs even before they have completed said course; that there 
is a competent faculty with years of experience in the Diesel field 
which is constantly keeping in touch with developments in that in- 
' dustry; that the placement service operated by respondents, as well as 
consultation and revision services and students’ supplies are free. 

Through statements made by sales representatives, respondents 
further represent and imply that the opportunities for employment, 
improvement and advancement in the field of Diesel equipment opera- 
tion are unusual and unlimited; that thousands of jobs are available, 
and that students are assured or guaranteed employment upon com- 
pletion of said course in well paying positions; that students receive 
resident shop, or on-the-job training, which representations are en- 
hanced by illustrations in respondents’ advertising pamphlet “Getting 
Ahead,” showing “Interstate Students at Work” on various types of 
Diesel engines; that students are especially selected after taking 
written or oral tests, given by said salesmen, designated “vocational 
advisers” and “field engineers” which designations imply that said 
salesmen are qualified to determine the aptitude of prospects for 
mechanical pursuits. 

Par. 5. In truth and in fact, all of the representations and state- 
ments made in the manner aforesaid are exaggerated, false, and mis- 
leading. Students are not especially selected by the school because of 
mechanical aptitude but are enrolled by the salesmen and accepted 
by the school regardless of any specific aptitude; said agents are not 
vocational advisers or field engineers qualified to give aptitude tests but 
are simply salesmen whose purpose it is to enroll as many students as 
possible. Theoretical training in Diesel engines cannot be completed 
within one year during one or two hours of a student’s spare time to 
the extent of qualifying him to operate, service and repair Diesel 
equipment and make cost estimates. The operation, repair and main- 
tenance of Diesel equipment requires substantial practical training 
under the supervision of competent teachers or mechanics, in addi- 
tion to theoretical study. Students are not assured or guaranteed 
employment, there is no demand for respondents’ graduates, and 
while there may be a need for competent, experienced men in the 
Diesel field, respondents’ graduates are not qualified for such positions 
and will not be employed in the industry, but at most may find em- 
ployment as mechanics’ helpers or apprentices. Respondents do not 
work closely with manufacturers, contractors, and others but merely 
endeavor to obtain information of new developments and changes in 
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Diesel engines, and said members of the industry do not in any sense 
participate or take an interest in the operation of respondents’ school. 
Moreover, such new developments are of comparatively small im- 
portance in connection with the teaching of the fundamental princi- 
ples of Diesel engines. Said school does not employ a staff of quali- — 
fied instructors with many years of practical experience but has only 
one man in charge of the teaching work who can so qualify. Said 
placement, revision and consultation services, as well as the supplies 
furnished to students are not free but the price thereof is included in 
the cost of the course. Students do not receive resident shop or on- 
the-job training but the course is confined to lessons by correspondence. 

Par. 6. With respect to the course of study in fingerprinting and 
crime detection, respondents Conrad E. Green, Leon A. Crouch, and 
Jacob W. Spatz, under the trade name of American Academy of 
Science, as set forth in paragraph one hereof, by means of advertise- 
ments, circular letters, pamphlets, postal cards, and other advertising 
material and through sales agents, have mada and are making numer- 
ous statements and representations of which the following are typical 
but not all inclusive: 


Identification and Scientific Crime Detection Fields offer unlimited opportunities 
for TRAINED Men and Women * * * Investigate our FREE “1001” 
Job Placement Plan 

A Scientific Vocational and Aptitude test is yours FRED 


At the present time a large number of established fingerprint bureaus are 
being enlarged * * * and hundreds of NHW agencies are in process of 
formation, but EVEN MORE are needed. 

Authorities complain that the supply of trained personnel is woefully in- 
adequate to keep up with the demand. 

There is a position to suit almost every preference, something that will ap- 
peal to each individual aptitude * * * People who enter this new profes- 
sion now can face the future with a feeling of confidence, knowing that they 
have prepared themselves for almost unlimited opportunities. 

Salaries are considerably above average * * * and it is among the very 
few uncrowded vocations. 

The training program of the American Academy of Applied Science is SELEC- 
TIVE. Not everyone is eligible * * * Training will be limited to those men 
and women who by nature, intelligence and disposition show a marked aptitude 
for this particular profession. . 

Training will be under direct supervision of Mr. Jacob William Spatz. * *  * 
assisted by a corps of experienced and able field representatives and division 
chiefs, 

The director with an able corps of assistants * * * 

Our staff of former United States Government Intelligence and Identification 
men * * * 

Thousands will find unusual opportunities in this field that is fascinating, 
pleasant and filled with possibilities of advancement. 


Work is filled with excitement and intrigue. A profession packed with thrills, 
color, romance. } 
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By means of the foregoing representations and others of similar 
tenor and effect, including statements made by salesmen, respondents 
represent and imply: that the opportunities for employment and ad- 
vancement in the field of fingerprinting and crime detection are un- - 
usual and unlimited; that the demand for trained men is very great 
and the supply greatly inadequate; that many fingerprint bureaus 
are being enlarged, many more planned and still more needed; that 
there is a great variety of positions in said field, suitable for any 
personality; that salaries are considerably above the average; that 
the work is pleasant and filled with thrills, excitement and intrique; 
that students are selected by respondents on the basis of their aptitude 
and personality and the training limited to those applicants who can 
qualify by nature or disposition for said work; that the training is 
given by a staff of experts and former government employees and 
identification experts; that the job placement service and aptitude 
tests are free; that the United States Government is in need of 
trained fingerprint experts and that respondents’ field representatives 
and division chiefs assist the staff of experts in charge of the training; 
that fingerprint and photographic dark room equipment is furnished 
free to the students, and that they will receive resident and laboratory 
training at the school in addition to the lessons by correspondence. 

Par. 7. In truth and in fact, said statements, representations and 
implications are exaggerated, false, and misleading. There are few 
opportunities for employment of respondents’ graduates in the field 
of fingerprinting and crime detection. Asa rule, positions for finger- 
print experts in law enforcement agencies are filled through promo- 
tion of men already in the service of said agencies and who have 
had some practical training; and while some law enforcement agencies 
may establish new departments for fingerprinting, such additional 
or new bureaus are not established to the extent represented by re- 
spondents; in fact, many police and sheriff departments prefer to 
use the facilities of the Federal Bureau of Investigation for the identi- 
fication of fingerprints. Neither respondents nor their sales agents 
select students on the basis of their aptitude or personality, nor are 
any scientific or vocational aptitude tests given to prospective pur- 
chasers of said course; in fact, respondents furnish leads to their 
salesmen and accept all persons who enroll. Remuneration in the 
field of fingerprinting and crime detection is not considerably above 
the average for comparable work in other vocations and trades. Not 
all persons are qualified to engage in the work of fingerprinting 
which requires patience, concentration, and a capacity for detail; 
and in order to become a qualified fingerprint expert, a substantial 
amount of practical training and experience is necessary. The large 
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majority of persons engaged in the work of fingerprint identification 
do not come in contact with the dramatic phases of crime detection 
as described in respondents’ advertising literature but perform their 
work in a routine and uneventful manner and surroundings. The 
United States Government does not hire respondents’ graduates be- 
cause of the training received in said course; after having met Civil 
Service requirements they are trained in the Government’s own train- 
ing school. Neither the placement service nor the fingerprinting and 
photographic equipment are free but the price thereof is included in 
the cost of said course. Respondents’ salesmen are not division chiefs 
and field representatives and the use of said terms in connection with 
the sale of a course in fingerprinting and crime detection tends to 
create the misleading impression that said salesmen hold some official 
position or have some professional standing or that respondents’ 
school is a more substantial organization than it is in fact. Re- 
spondents do not maintain a large staff or corps of former Government 
experts to teach said subjects; the teaching staff has never exceeded 
three persons, including the director, and only the latter at one time 
held a position as a qualified identification expert in the United 
States Government. The work of the school is done entirely by cor- 
respondence, and no resident training or personal instruction is given. 

Par. 8. Respondents’ trade name, American Academy of Applied 
Science implies the existence of a national, nonprofit scientific organ- 
ization, with a membership of highly qualified experts and scientists, 
devoted to the investigation and consideration of scientific problems 
and the advancement of science generally. In truth and in fact, 
respondents are engaged in the business of selling correspondence 
courses for profit; it is a correspondence school and in no sense an 
academy of science, as said terms are understood in educational 
circles and by the purchasing public; and the use of said trade name, 
as aforesaid, tends to mislead members of the public into the belief 
that respondents’ business is a scientific organization and to enroll 
for said course of instruction on account thereof. 

Par 9. Respondents, in collecting and attempting to collect delin- 
quent accounts arising in connection with their business, send out col- 
lection letters in the name of Western Adjustment Bureau, thereby 
representing and implying that said Western Adjustment Bureau is 
an independent organization engaged in the business of collecting de- 
linquent accounts generally. In truth and in fact said so-called 
Bureau is not an independent collection agency but is operated by 


respondents solely for the purpose of collecting their own delinquent 
accounts. 
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Par. 10. The use by respondents of the aforesaid acts and practices 
in connection with the offering for sale, and sale of their said courses of 
study in commerce has the tendency and capacity to, and does, mislead 
and deceive members of the public and causes them erroneously to 
believe that said statements and representations are true and to induce 
them to purchase respondents’ said courses of study on account thereof. 
The use of the fictitious collection agency has the tendency and capacity 
to induce the payment of disputed accounts which would not have been 
otherwise paid. 

Par. 11. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce with- 
in the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 17, 1950, issued and subse- 
quently served its complaint in this proceeding upon the respondents, 
Interstate Training Service Corporation, a corporation, Conrad E. 
Green and Leon A. Crouch, as officers of said. corporation, and Con- 
rad E. Green, Leon A. Crouch, and Jacob W. Spatz, individually and 
trading as copartners, charging said respondents with the use of unfair 
and deceptive acts and practices in commerce in violation of the 
provisions of said act. After the filing of the respondents’ answers 
to the complaint a trial examiner of the Commission was designated 
by it to take testimony and receive evidence in support of and in op- 
position to the allegations of said complaint, and at the initial and 
second hearings held for such purpose stipulations of all of the facts 
in the case were entered on the record. Proposed findings as to the 
facts having been submitted on behalf of the respondents, Conrad E. 
Green and Leon A. Crouch, the trial examiner on August 22, 1950, 
filed his initial decision. 

The Commission, having reason to believe that the initial decision 
was deficient in certain material respects, on October 9, 1950, issued and 
thereafter served upon the parties its order placing this case on the 
Commission’s own docket for review and affording the respondents 
an opportunity to show cause why said initial decision should not be 
altered in the manner and to the extent shown by the tentative decision 
attached to said order. The respondents not having appeared in re- 
sponse to the leave to show cause, this proceeding regularly came on 
for final consideration by the Commission on review; and the Com- 
mission, having duly considered the matter and being now fully ad- 
vised in the premises, finds that said proceeding is in the interest of the 
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public and makes the following findings as to the facts, conclusion 
drawn therefrom, and order, the same to be in lieu of the initial de- 
cision of the trial examiner. 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondent Interstate Training Service, improperly 
named in the complaint as Interstate Training Service Corp., is a 
corporation organized, existing and doing business under the laws 
of the State of Oregon. Respondents Conard E. Green and Leon A. 
Crouch are president and secretary-treasurer, respectively, of said 
corporation, and, as such officers, determine and control all of_its 
policies and business practices. However, said Interstate Training 
Service, an Oregon corporation, has no ownership, control or other 
connection with the business and things referred to in the complaint 
herein, and since the organization of said corporation it has at no 
time owned any property or conducted any business of any name or 
nature whatsoever. Respondents Conard E. Green and Leon A. 
Crouch operate as a copartnership under the trade name and style of 
Interstate Training Service. The principal office and place of busi- 
ness of said individual respondents is at 4035 N. E. Sandy Boulevard, 
in the city of Portland, State of Oregon. Respondents Conard E. 
Green and Leon A. Crouch, doing business under the assumed name 
of Interstate Training Service, are now and for more than 2 years last 
past they have been engaged in the sale and distribution in commerce 
of courses of study and instruction in Diesel training and training in 
heavy equipment and heavy gasoline engines. 

On or about July 1, 1946, respondents Conard E. Green and Leon A. 
Crouch formed a copartnership with respondent Jacob W. Spatz and 
thereafter traded under the firm name of American Academy of 
Applied Science, selling and distributing in commerce a course of 
instruction in fingerprinting science from the Weatherly Building 
inthe city of Portland, State of Oregon. On or about January 1, 
1948 said partnership was dissolved, and respondents Crouch and 
Green continued to operate said American Academy of Applied 
Science as part of Interstate Training Service, with respondent Spatz 
serving as director of said academy until approximately July 1, 1948. 
On or about that date, respondent Spatz purchased all interests in 
the business from respondents Green and Crouch, but the latter con- 
tinued to carry out the contracts of all students who had enrolled for 
their course in fingerprinting science prior to J uly 1, 1948, under a 
qualified instructor employed by respondents Green and Crouch. 
The latter respondents have not, since July 1, 1948, solicited students 
or advertised the course of study given by the American Academy of 
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Applied Science, which since that date has been operated and is now 
being operated by respondent Spatz from his principal office and place 
of business at 1707 North Alexandria Street, Los Angeles, Calif. 

Par. 2. Respondents, engaged and affiliated as hereinabove set out 
and during the periods described, caused and do cause their courses 
of instruction and study, when sold, to be shipped from their respec- 
tive places of business in Portland, Oreg., and Los. Angeles, Calif., to 
purchasers thereof, located in States other than the States of Oregon 
and California. Respondents maintain, and have maintained, while 
affiliated as above set out, at all times mentioned herein, a course of 
trade in said courses of study and in instruction in commerce among 
and between the various States of the United States and such course 
of trade has been and is substantial. 

Par. 3. With respect to the courses of study in the operation of 
Diesel engines, respondeats Conard E. Green and Leon A. Crouch, in 
soliciting the purchase of and selling said courses of study, made 
numerous statements and representations by means of advertisements 
in newspapers and magazines having a national circulation, through 
pamphlets, circulars and direct mail advertising and through their 
representatives and sales agents. Illustrative of the representations 
so made is the following advertisement used prior to and not subse- 
quent to July 1, 1946: 

DIESEL TRACTOR AND HEAVY EQUIPMENT TRAINING THOUSANDS 
OF JOB OPPORTUNITIES! Experts say thousands of new men will be needed 

_to service, repair and operate this equipment. I. T. 8. home training prepares 
you for these important jobs. 

Further illustrative is the following quotation from a form letter 
sent by said respondents to the students of said respondents after their 
enrollment in the course of study: 

I was happy to have had a part in making an affirmative decision with regard 
to your recent application for enrollment submitted to our school. A personal 


recommendation forwarded to the school by our representative, together with 
the information given with the application were the chief factors which led to 
your acceptance. 

You are evidently mechanically inclined and have a sincere desire to get ahead 
in this interesting and essential field of work. 

This training can be completed in one year by the average man who devotes 
one or two hours a day to it. Your application has been carefully checked by 
our investigating committee and duly accepted. 


Further illustrative are the following quotations: 


Interstate Training Service works closely with manufacturers, contractors 
and others in the Diesel and heavy equipment field. On completion of the course 
you should be qualified to operate, service or repair any machine in use whether 
it be a small two-cylinder job or the largest marine Diesel. 
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It will qualify you to handle any piece of equipment from a two bottom plow 
to a combine logging arch or earth mover. You will learn how to figure costs 
and time service. Your training is prepared and supervised by practical instruc- 
tors who have years of experience in the Diesel tractor and heavy equipment 
field. They are men of demonstrated ability and are in constant contact with 
the major technical industries. 

I. T. S. Free Placement Service * * * This service is free. There is no 
charge. Even before you have finished the course we consider you eligible for 
many of the openings that are brought to our attention by leading employers. 

Free consultation service * * * Free Revision Service * * * Plastic 
Binder Free. 

Par. 4. By means of the foregoing representations and others simi- 
lar thereto but not specifically set out herein, respondents represent 
and imply to the purchasing public that students are selected and 
accepted on the basis of their mechanical aptitude and upon the 
recommendation of the school’s representatives; that the training in 
Diesel engine equipment may be completed in 1 year with 1 or 2 
hours a day devoted to the study of said course; that the school works 
closely with manufacturers, contractors, and others in the Diesel 
engine field; that students upon having completed said course are 
qualified to operate, service, and repair any Diesel equipment, regard- 
less of size or kind, and are able to compile cost estimates; that many 
students are placed in jobs even before they have completed said 
course; that there is a competent faculty with years of experience in 
the Diesel field which is constantly keeping in touch with develop- 
ments in that industry; that the placement service operated by re- 

spondents, as well as consultation and revision services and students’ 
" supplies, are free. 

Par. 5. Through statements made by sales representatives of the 
respondents Conard E. Green and Leon A. Crouch, said respondents 
have further represented and implied that the opportunities for em- 
ployment, improvement, and advancement in the field of Diesel equip- 
ment operating are unusual and unlimited; that thousands of jobs are 
available and that students are assured or guaranteed employment 
upon completion of said course in well-paying positions; that students 
receive resident shop or on-the-job training; that students are espe- 
cially selected after taking written or oral tests given by said salesmen, 
designated “vocational advisors” and “field engineers.” 

Par. 6. Some of the representations made as hereinabove described 
were and are false, others are exaggerated, and all but one are actually 
or potentially deceptive or misleading. Students are not especially 
selected by the school because of mechanical aptitude but are enrolled 
by the salesmen and accepted by the school regardless of any specific 
aptitude; said salesmen are not vocational advisors or field engineers 
qualified to give aptitude tests, but are simply salesmen whose purpose 
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it is to enroll as many students as possible. Theoretical training in 
Diesel engines given to students without previous practical training 
or experience, or practical training and experience obtained while 
taking respondents’ course of study, cannot be completed within 1. 
year during 1 or 2 hours per day of the student’s spare time to the 
extent of qualifying the student to operate, service, and repair Diesel 
equipment and to make cost estimates. The operation, repair and 
maintenance of Diesel equipment requires substantial practical train- 
ing under the supervision of competent teachers or mechanics in addi- 
tion to theoretical study. Students are not assured or guaranteed 
employment. Generally speaking, the demand for respondents’ grad- 
uates and students is largely limited to men with practical experience, 
and while there is a need for competent experienced men in the Diesel 
field, respondents’ graduates without practical experience are not 
qualified for such positions and will not be employed therein, but may 
find employment as mechanics’ helpers or apprentices. Respondents 
do not work closely with manufacturers, contractors, and others, but 
endeavor to obtain information of new developments and changes in 
Diesel engines, and members of the industry do not, generally speak- 
ing, participate or take an active interest in the operation of said 
respondents’ school. Such new developments are of comparatively 
small importance in connection with the teaching of the fundamental 
principles of Diesel engines. The school has during the past 4 years 
employed a staff of two to four qualified instructors. Said placement, 
revision, and consultation services, as well as the supplies furnished to 
students, are not free, but the price thereof is included in the cost of 
the course. Students do not receive resident shop or on-the-job train- 
ing, but the course is confined to lessons by correspondence. ‘The re- 
spondents’ average gross business during the past 3 years has been 
approximately $300,000 per year, and the average number of students 
enrolled per month during said period was approximately 275. 

Par. 7. Prior to July 1, 1948, respondents Conard E. Green, Leon 
A. Crouch, and Jacob W. Spatz in partnership, under the trade name 
of American Academy of Applied Science, as described in paragraph 
1 hereof, in connection with the solicitation and sale of contracts for 
courses of study in fingerprinting, by means of advertisements, cir- 
cular letters, pamphlets, postal cards and other advertising material, 
and through sales agents, have made numerous statements and repre- 
sentations of which the following are typical: 

Identification and Scientific Crime Detection Fields offer unlimited oppor- 
tunities for TRAINED Men and Women * * * Investigate our FREE “1001” 


Job Placement Plan. 
A Scientific Vocational and Aptitude test is yours FREE. 
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At the present time a large number of established fingerprint bureaus are 
being enlarged * * * and hundreds of NEW agencies are in process of 
formation, but HVEN MORE are needed. 

Authorities complain that the supply of trained personnel is woefully inade- 
quate to keep up with the demand. 

There is a position to suit almost every preference, something that will appeal 
to each individual aptitude * * * People who enter this new profession 
now can face the future with a feeling of confidence, knowing that they have 
prepared themselves for almost unlimited opportunities. 

Salaries are considerably above average * * * and it is among the very 
few uncrowded vocations. 

The training program of the American Academy of Applied Science is SH- 
LECTIVE. Not everyone is eligible * * * Training will be limited to those 
men and women who by nature, intelligence, and disposition show a marked 
aptitude for this particular profession. 

Training will be under direct supervision of Mr. Jacob William Spatz * * * 
assisted by a corps of experienced and able field representatives and division 
chiefs. 

The director with an able corps of assistants * * #* 

Our staff of former United States Government Intelligence and Identification 
MEN Shes 

Thousands will find unusual opportunities in this field that is fascinating, 
pleasant, and filled with possibilities of advancement. 

Work is filled with excitement and intrigue. <A profession packed with thrills, 
color, romance. 


In addition, the first quotation above was used in one mailing 
subsequent to January 1, 1948, but has since been discontinued. 

Par. 8. By means of the foregoing representations and others of 
similar tenor and effect, including statements made by salesmen, re- 
spondents represent and imply that the opportunities for employment 
and advancement in the field of fingerprinting and crime detection are 
unusual and unlimited ; that the demand for trained men is very great 
and the supply greatly inadequate; that many fingerprint bureaus are 
being enlarged, many more planned and still more needed; that there 
isa great variety of positions in said field, suitable for any personality ; 
that salaries are considerably above the average; that the work is 
pleasant and filled with thrills, excitement and intrigue; that students 
are selected by respondents on the basis of their aptitude and per- 
sonality and the training limited to those applicants who can qualify 
by nature or disposition for said work; that the training is given by 
a staff of experts and former Government employees and identification 
experts ; that the job placement service and aptitude tests are free; that 
the United States Government is in need of trained fingerprint experts 
and that respondents’ field representatives and division chiefs assist 
the staff of experts in charge of the training; that fingerprint and 
photographic dark room equipment is furnished free to the students, 
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and that they will receive resident and laboratory training at the school 
in addition to the lessons by correspondence. 

Par. 9. The statements and representations hereinabove set out in 
paragraph 7 and the reasonable implications therein contained are, 
with two exceptions, either false or exaggerated, and are deceptive 
or misleading or both. There are few opportunities for employment 
of respondents’ graduates in the field of fingerprinting and crime detec- 
tion. Asa rule, positions for fingerprint experts in law enforcement 
agencies are filled through promotion of men already in the service 
of said agencies and who have had some practical training; and while 
some law enforcement agencies may establish new departments for 
fingerprinting, such additional or new bureaus are not established to 
the extent represented by respondents; in fact, many police and sheriff 
departments prefer to use the facilities of the Federal Bureau of 
Investigation for the identification of fingerprints. Neither respond- 
ents nor their sales agents select students on the basis of their aptitude 
or personality, nor are any scientific or vocational aptitude tests given 
to prospective purchasers of said course; in fact, respondents furnish 
leads to their salesmen and accept all persons who enroll. Remunera- 
tion in the field of fingerprinting and crime detection is not consid- 
erably above the average for comparable work in other vocations and 
trades. Not all persons are qualified to engage in the work of finger- 
printing which requires patience, concentration, and a capacity for 
detail; and in order to become a qualified fingerprint expert, a sub- 
stantial amount of practical training and experience is necessary. The 
large majority of persons engaged in the work of fingerprint identifica- 
tion do not come in contact with the dramatic phases of crime detection 
as described in respondents’ advertising literature, but perform their 
work in a routine and uneventful manner and surroundings. The 
United States Government does not hire respondents’ graduates be- 
cause of the training received in said course; after having met Civil 
Service requirements they are trained in the Government’s own train- 
ing school. Neither the placement service nor the fingerprinting and 
photographic equipment are free, but the price thereof is included 
in the cost of said course. Respondents’ salesmen are not division 
chiefs and field representatives and the use of said terms in connection 
with the sale of a course in fingerprinting and crime detection tends 
to create the misleading impression that said salesmen hold some 
official position or have some professional standing or that respondents’ 
school is a more substantial organization than it is in fact. Respond- 
ents do not maintain a large staff or corps of former Government 
experts to teach said subjects; the teaching staff has never exceeded 
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three persons, including the director. All three have held positions 
as qualified identification experts with the United States Government. 
The work of the school is done mainly, but not entirely, by corre- 
spondence. Students have been privileged at all times to receive 
personal instruction at school headquarters and frequently have taken 
advantage of that privilege. Said personal instruction, when given, 
has been at no extra cost to the student. 

Par. 10. Prior to July 1, 1948, and from July 1, 1948, until Septem- 
ber 1948, respondents Conard E. Green and Leon A. Crouch, for the 
purpose of collecting their delinquent accounts, have sent out collec- 
tion letters in the name of Western Adjustment Bureau, thereby repre- 
senting and implying that said Western Adjustment Bureau was an 
independent organization engaged in the business of collecting de- 
linquent accounts generally, whereas in fact such bureau was operated 
by respondents during the times specified solely for the purpose of 
collecting their own delinquent accounts, which fact was not disclosed 
by respondents. Since July 1, 1948, respondent Spatz has not used 
the name of the Western Adjustment Bureau in connection with his 
operation as American Academy of Applied Science, and since Septem- 
ber 1948, respondents Conard E. Green and Leon A. Crouch have fully 
disclosed the fact that Western Adjustment Bureau is operated as a 
division of Interstate Training Service. 


CONCLUSION 


The acts and practices of the respondents, as hereinabove found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 

The complaint in this proceeding also charged (in par. 8) that the 
use by the respondents of the trade name, American Academy of 
Applied Science, tends to mislead members of the public into the belief 
that respondents’ business is a national, nonprofit organization devoted 
to the investigation and consideration of scientific problems and the 
advancement of science generally. The stipulations of fact on the 
basis of which the case is being disposed of do not substantiate this 
charge. It does appear, however, that respondent Jacob W. Spatz, 
in support of a motion for dismissal of this allegation and in order 
to avoid any possible misunderstanding that may otherwise result from 
the use of the trade name, American Academy of Applied Science, has 
expressly agreed that henceforth he will not use said name on adver- 
tising material, correspondence or courses of instruction, unless there 
is printed or typed in bold type and in juxtaposition therewith the 
words “A Correspondence Course,” or a substantial equivalent thereof, 
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clearly and fully indicating that the instruction given by respondent 
Spatz under said name is correspondence instruction. In view of this 
agreement, paragraph 8 of the complaint is being dismissed. 


ORDER 


It is ordered, That Conard E. Green and Leon A. Crouch, individ- 
ually and as copartners trading under the name of Interstate Training 
Service, or trading under any other trade or partnership name, and 
their agents, representatives, and employees, directly or indirectly, 
through any corporate or other device, in connection with the sale, 
offering for sale or distribution of courses of study and instruction in 
Diesel training and training in heavy equipment and gasoline engines, 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from representing, directly or 
by implication: 

1. That students are selected and accepted on the basis of their 
mechanical aptitude or upon the recommendation of respondents’ 
representatives ; 

2. That the training in Diesel engine equipment may be completed 
in 1 year with 1 or 2 hours a day devoted to the study of the course; 

3. That respondents work closely with manufacturers, contractors 
or others in the Diesel engine field ; 

4. That students, after completion of respondents’ course, are qual- 
ified to operate, service, and repair any Diesel equipment, regardless 
of size or kind, and are able to compile cost estimates; 

5. That students are assured or guaranteed employment after com- 
pletion of respondents’ course ; 

6. That the placement, consultation, and revision services and 
students’ supplies furnished by respondents are free; 

7. That the opportunities for employment, improvement, and ad- 
vancement in the field of Diesel equipment operation are unusual 
and unlimited for those who take respondents’ course without many 
years of previous practical experience in that field ; 

8. That students receive resident shop or on-the-job training; 

9. That respondents’ salesmen are vocational advisors or field engi- 
neers, or that they are otherwise qualified to give prospective students 
aptitude tests; 

10. That the Western Adjustment Bureau, or any other name used 
by respondents, or any of them, for the purpose of collecting money 
due them, is a separate or independent organization. 

It is further ordered, That Conrad E. Green, Leon A. Crouch, and 
Jacob W. Spatz, individually or as partners, doing business under 
the name of the American Academy of Applied Science, or any other 


698 FEDERAL TRADE COMMISSION DECISIONS 


Order 47 F.T.C. 


trade or partnership name, and their agents, representatives and em- 
ployees, directly or indirectly, through any corporate or other device, 
in connection with the sale, offering for sale, or distribution of courses 
of study and instruction in fingerprinting or fingerprinting science, 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from representing, directly 
or by implication: 

1. That the opportunities for employment and advancement in the 
field of fingerprinting and crime detection are unusual and unlimited 
for those who take respondents’ course ; 

2. That the demand for men trained merely in courses such as 
respondents is great and the supply inadequate ; 

3. That many fingerprint bureaus are being enlarged and many 
more planned; 

4. That there is a position to suit every preference in the finger- 
printing field or something which will appeal to every aptitude; 

5. That salaries in the fingerprinting field are considerably above 
the average; 

6. That fingerprinting work is filled with excitement and intrigue 
or packed with thrills, color, or romance; 

7. That students are selected by respondents on the basis of aptitude 
and personality, or that the training is limited to those applicants who 
can qualify by nature or disposition for the work; - 

8. That the placement service or the equipment furnished by re- 
spondents is free to those taking the course; 

9. That the United States Government is in need of those who take 
respondents’ course ; 

10. That respondents employ “field representatives” or “division 
chiefs” other than salesmen. 

It is further ordered, That the complaint herein be, and it hereby 
is, dismissed as to respondent Interstate Training Service, an Oregon 
corporation, and as to respondents Conard E. Green and Leon A. 
Crouch solely in their capacities as officers of said corporation. 

Lt ts further ordered That paragraph 8 of said complaint be, and it 
hereby is, dismissed as to all the respondents. 

Lt is further ordered That Conard E. Green, Leon A. Crouch, and 
Jacob W. Spatz shall, within 60 days after service upon them of this 
order, file with the Commission a report in writing setting forth in 
detail the manner and form in which they have complied with this 
order. 
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In THe Matter oF 
LEO F. STEADLE 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5789. Complaint, June 27, 1950—Decision, Dec. 5, 1950 


Where an individual engaged in the interstate sale and distribution of a device 
designated “Kingpin Air Valve” for use as a replacement for the standard 
idling pin in the carburetors of gasoline motors; through statements in cir- 
culars and advertisements in newspapers and periodicals of general circu- 
lation— 

(a) Falsely represented that the use of his said device caused gasoline engines 
to start more easily and quickly, and increased gasoline mileage, saved gaso- 
line, increased engine power and resulted in smoother engine performance; 


and 

(6) Falsely represented that it reduced formation of carbon in an engine, re- 
sulted in higher motor efficiency, improved the air and gasoline ratio, resulted 
in increased vacuum pressure and better vaporization of gasoline, and elimi- 
nated rocking and rolling of engines, 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous belief that such representations were true, and 
thereby into the purchase of substantial quantities of such device, and with 
eapacity and tendency so to do: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 

Before Mr. James A. Purcell, trial examiner. 
Mr. Jesse D. Kash for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal Trade 
Commission, having reason to believe that Leo F. Steadle, an individ- 
ual, hereinafter referred to as respondent, has violated the provisions 
of said act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondent Leo F. Steadle is an individual with his 
principal place of business located at 247 Butler Street, Kingston, Pa. 

Par. 2. Respondent is now and for more than one year last past has 
been engaged in the sale and distribution of a device designated as 
“Kingpin Air Valve” to be used as a replacement for the standard or 
conventional type of idling pin in the carburetors of gasoline motors. 

In the course and conduct of his business the respondent causes said 
device, when sold, to be transported from his place of business in the 
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State of Pennsylvania to the purchasers thereof located in various 
other States of the United States. Respondent maintains, and at all 
times mentioned herein has maintained, a course of trade in said device 
in commerce among and between the various States of the United 
States. His volume of business in said device has been substantial. 

Par. 8. In the course and conduct of his business and for the pur- 
pose of inducing the purchase of his said device in commerce, re- 
spondent has made and has authorized the making of certain state- 
ments and representations regarding said device by means of circulars 
and advertisements inserted in newspapers and periodicals circulated 
generally among the purchasing public. Typical representations are 
as follows: 

Quicker starts in coldest weather. 

Gas Saving Invention. 

Oil goes a longer way. 

Hasier Starting—More Power. 

Smoother Running. 

Greater Gasoline Mileage. 

Less Carbon Formation * * * 

Dynamometer Tests prove that, at all motor speeds, the Kingpin increases 
horsepower and motor efficiency. 

Reason—a finer ratio of gasoline and air means sharper explosion, therefore 
more power. 

Gas Analyser Tests prove that the increased Fuel-Air ratio steps up motor 
efficiency. Reason, the improved ratio afforded by Kingpin reduces waste oc- 
casioned by imperfectly mixed gasoline. 

Vacuum Gauge Tests prove that Kingpin increases vacuum pressure. 

Rocking and Rolling is eliminated by the Kingpin, thus providing a more 
smoothly idling motor. 

Par. 4. Through the use of the foregoing statements and repre- 
sentations and others of the same import, but not specifically set out 
herein, respondent represented that the use of his said device causes 
gasoline engines to start easier and quicker; that it increases gasoline 
mileage, saves gasoline, decreases oil consumption, increases engine 
power, results in smoother engine performance, reduces formation of 
varbon in an engine, results in higher motor efficiency, improves the 
air-gas ratio, results in increased vacuum pressure, better vaporiza- 
tion of gasoline and eliminates rocking and rolling of engines. 

Par. 5. The foregoing representations are false, misleading and 
deceptive. In truth and in fact, the use of respondent’s said device 
will not cause gasoline engines to start quicker or easier. Its use will 
not increase gasoline mileage, save gasoline or decrease oil consump- 
tion. Engine power will not be increased by the use of the device nor 
will smoother engine performance result therefrom. It will not re- 
duce the formation of carbon in the engine or produce higher motor 
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efficiency. No improvement in the air-gas ratio, vacuum pressure or 
vaporization of gasoline will result from its use. It will not eliminate 
or lessen the rocking and rolling of an engine. 

Par. 6. The use by the respondent of the foregoing false, decep- 
tive and misleading statements and representations disseminated as 
aforesaid in connection with the offering for sale and sale of his device 
in commerce has had and now has the capacity and tendency to and 
does mislead and deceive a substantial portion of the purchasing pub- 
lic into the erroneous and mistaken belief that such statements and 
representations are true and into the purchase of substantial quan- 
tities of such device in commerce, because of such erroneous and mis- 
taken belief. : 

Par. 7. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce with- 
in the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission, on June 27, 1950, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Leo F. Steadle, an individual, charging him with the use of unfair 
and deceptive acts and practices in commerce in violation of the 
provisions of said Act. After the issuance of said complaint and 
the filing of respondent’s answer thereto, the trial examiner granted 
a motion of the respondent for permission to withdraw his answer 
and to substitute therefor an answer admitting all the material alle- 
gations of fact set forth in said complaint and waiving all intervening 
procedure and further hearing as to said facts, which substitute an- 
swer was duly received and filed in the office of the Commission. On 
September 20, 1950, the trial examiner filed his initial decision, which 
was served on the respondent on September 30, 1950. 

The Commission, having reason to believe that the initial decision 
was deficient in certain material respects, subsequently placed this 
case on its own docket for review, and on October 24, 1950, it issued 
and thereafter served upon the parties, its order affording the re- 
spondent an opportunity to show cause why said initial decision 
should not be altered in the manner and to the extent shown in a 
tentative decision of the Commission attached to said order. Re- 
spondents not having appeared in response to the leave to show cause, 
this proceeding regularly came on for final consideration by the Com- 
mission upon the record herein on review; and the Commission, having 
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duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes the following findings as to the facts, conclusion drawn 
therefrom, and order, the same to be in lieu of the initial decision of 
the trial examiner. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Leo F. Steadle is an individual, with his 
principal place of business at 247 Butler Street, Kingston, Pa. 

Par. 2. Respondent is now and for more than 1 year last past has 
been engaged in the sale and distribution of a device designated as 
gee ant Air Valve” to be used as a replacement for the standard or 
conventional type of idling pin in the carburetors of gasoline motors. 

In the course and conduct of his business the respondent caused 
said device, when sold, to be transported from his place of business 
in the State of Pennsylvania to the purchasers thereof located in vari- 
ous other States of the United States. Respondent maintains, and at 
all times mentioned herein has maintained, a course of trade in said 
device in commerce among and between the various States of the 
United States. His volume of business in said device has been 
substantial. 

Par. 3. In the course and conduct of his business and for the pur- 
pose of inducing the purchase of his said device in commerce, re- 
spondent has made and has authorized the making of certain state- 
ments and representations regarding said device by means of circulars 
and advertisements inserted in newspapers and periodicals circulated 
generally among the purchasing public. Typical representations are 
as follows: 

Quicker starts in coldest weather. 

Gas Saving Invention. 

Oil goes a longer way. 

Hasier Starting—More Power. Smoother Running. Greater Gasoline Mileage. 

-Less Carbon Formation. * * #* 

Dynamometer Tests prove that, at all motor speeds, the Kingpin increases 
horsepower and motor efficiency. Reason—a finer ratio of gasoline and air 
means sharper explosion, therefore, more power. 

Gas Analyser Tests prove that the increased Fuel-Air ratio steps up motor 
efficiency. Reason, the improved ratio afforded by Kingpin reduces waste ocea- 
sioned by imperfectly mixed gasoline. 

Vacuum Gauge Tests prove that Kingpin increases vacuum pressure. 

Rocking and Rolling is eliminated by the Kingpin, thus providing a more 
smoothly idling motor. 

Par. 4. Through the use of the foregoing statements and repre- 
sentations, and others of the same import but not specifically set out 
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herein, respondent represented that the use of his said device causes 
gasoline engines to start easier and quicker; that it increases gaso- 
line mileage, saves gasoline, decreases oil consumption, increases en- 
gine power, results in smoother engine performance, reduces forma- 
tion of carbon in an engine, results in higher motor efficiency, improves 
the air-gas ratio, results in increased vacuum pressure, better vapor- 
ization of gasoline, and eliminates rocking and rolling of engines. 

Par. 5. The foregoing representations are false, misleading, and 
deceptive. In truth and in fact, the use of respondent’s said device 
will not cause gasoline engines to start quicker or easier. Its use will 
not increase gasoline mileage, save gasoline, or decrease oil consump- 
tion. Engine power will not be increased by the use of the device, nor 
will smoother engine performance result therefrom. It will not reduce 
the formation of carbon in the engine or produce higher motor ef- 
ficiency. No improvement in the air-gas ratio, vacuum pressure, or 
vaporization of gasoline will result from its use. It will not eliminate 
or lessen the rocking and rolling of an engine. 

Par. 6. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations disseminated as afore- 
said in connection with the offering for sale and sale of his device 
in commerce has had and now has the capacity and tendency to and 
does mislead and deceive a substantial portion of the purchasing pub- 
lic into the erroneous and mistaken belief that such statements and 
representations are true and into the purchase of substantial quan- 
tities of such device in commerce, because of such erroneous and 
mistaken belief. 

CONCLUSION 


The acts and practices of the respondent as hereinabove set out are 
all to the prejudice of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER ’ 


It is ordered, that the respondent, Leo F. Steadle, an individual, 
and his agents, representatives, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale, and distribution in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of his automotive device designated 
as “Kingpin Air Valve,” or any other substantially similar device, 
whether sold under the same name or any other name, do forthwith 
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cease and desist from representing, directly or by implication, that 
the use of said device: 

(a) Will cause gasoline engines to start quicker or easier. 

(&) Will save gasoline, increase gasoline mileage, or decrease oil 
consumption. 

(ce) Will increase engine power or result in smoother engine per- 
formance. 

(d) Will reduce the formation of carbon in engines or produce 
higher motor efficiency. 

(e) Will improve the fuel-air ratio, vacuum pressure, or vaporiza- 
tion of gasoline. 

(7) Will eliminate or lessen the rocking or rolling of an engine. 

Lt is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which he has 
complied with this order. 
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ADA J. ALBERTY ET AL. TRADING UNDER THE NAMES 
OF ALBERTY FOOD PRODUCTS, ETC. 


MODIFIED ORDER TO CEASE AND DESIST 
Docket 5101. Order, December 18, 1950 


Order modifying original order in Alberty Food Products, etc., February 4, 1948, 
44 BF, T. C. 475, 515, in connection with the offer, sale or distribution of 
respondent’s various preparations, in accordance with the action of the 
Court of Appeals for the District of Columbia in Ada J. Alberty et al. v. 
Federal Trade Comission, March 20, 1950, 182 F. (2d) 36, and as below 
set forth— 

So as to eliminate from said original order, as regards respondents’ Oxorin 
Tablets, Zen, and Vitamin A. Shark Liver Oil, such additional requirements 
as that the advertisement also contain such an affirmative statement as 
“that the condition of lassitude is caused less frequently by simple iron 
deficiency anemia than by other causes and that in such cases this prepara- 
tion will not be effective in relieving or correcting it’’; and, 

So as to delete from said original order such a provision, as respects respondents’ 
“Alberty’s Phospho-B,” as that, if respondents claim that said product pos- 
sesses any therapeutic value in the treatment of sleeplessness, ete., they 
must expressly limit such claims to “claims of value made for the prepara- 
tion under the principles of the Homeopathic School of Medicine.” 


Mr. Randolph W. Branch for the Commission. 

McFarland & Sellers, of Washington, D. C., for respondents, gen- 
erally, and along with— 

Hauerken, Ames & St. Clair, of San Francisco, Calif., for Helen M. 
Alberty Hackworth; and 

O’Connor & O'Connor, of Los Angeles, Calif., for Florence M. Al- 
berty St. Clair. 


MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ent Ada J. Alberty, and a stipulation as to the facts entered into by 
and between Ada J. Alberty, Helen M. Alberty Hackworth, Florence 
M. Alberty St. Clair, Harry R. Alberty, Margaret M. Alberty Quinn, 
and Kenneth Hackworth, and Daniel J. Murphy, then assistant chief 
trial counsel for the Commission, which stipulation provided, among 
other things, that the statement of facts contained therein might be 
taken as the facts in this proceeding and that the Commission might 
make its report, stating its findings as to the facts, including inferences 
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which it might draw from the stipulated facts, and its conclusion 
based thereon, and enter its order disposing of the proceeding with- 
out further evidence or other intervening procedure (the filing of a 
report or recommended decision by the trial examiner and the filing 
of briefs and presentation of oral argument having been expressly 
waived), and in which stipulation the aforesaid parties specifically 
waived the nonjoinder in the complaint of Helen M. Alberty Hack- 
worth, Florence M. Alberty St. Clair, Harry R. Alberty, Margaret M. 
Alberty Quinn, and Kenneth Hackworth as parties respondent, and 
expressly agreed that said complaint should be deemed as amended 
to charge all of them as respondents with respect to the acts and 
practices set forth therein, and in which said parties other than Ada J. 
Alberty waived service of the complaint upon them and waived their 
right to file answers thereto; and the Commission, having made its 
findings as to the facts and its conclusion that said respondents had 
violated the provisions of the Federal Trade Commission Act, on 
February 4, 1948, issued its order to cease and desist. 

Said order to cease and desist having been modified by the United 
States Court of Appeals for the District of Columbia in the manner 
and to the extent set forth in the Court’s opinion in the case of Ada J. 
Alberty, et al., Petitioners, v. Federal Trade Convmission, Respondent: 

It is ordered that the respondents, Ada J. Alberty, Helen M. Al- 
berty Hackworth, Florence M. Alberty St. Clair, Harry R. Alberty, 
Margaret M. Alberty Quinn, and Kenneth Hackworth, individually 
and trading under the names Alberty Food Products, The Alberty 
Food Products, Alberty Products, Alberty Products Sales Co., The 
Cap-Lone Co., and Cheno Products, or trading under any other name, 
and their agents, representatives, and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale, or distribution of respondents’ products designated “Ri-Co 
Tablets”; “Alberty’s Vitamin-Mineral Capsules”; “Alberty’s Wheat 
Germ”; “Alberty’s Ointment”; “Oxorin Tablets”; “Cap-Lone Tab- 
lets”; “Alberty High Potency B Complex”; “Alberty Wheat Germ 
Oil”; “Alberty Garlic and Vegetable Oil Perles”; “Vimol Tablets” ; 
“Alberty’s Vitamin A-Shark Liver Oil”; “Alberty’s Vitamin B Com- 
plex”; “Alberty Phospho-B” (also known as “Phloxo-B”) ; “Zen”: 
“Alberty’s Sabinol”; and “Ad-a-Min Capsules,” or any other prod- 
ucts of substantially similar composition or possessing substantially 
similar properties, whether sold under the same names or under any 
other names, do forthwith cease and desist from: 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails, or by any means in commerce, 
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as “commerce” is defined in the Federal Trade Commission Act, 
which advertisement represents, directly or by implication: 

(a) That the preparation “Ri-Co Tablets” constitutes an adequate 
or competent treatment for arthritis, rheumatism, gout or “rheumatic 
gout”; or that said preparation will eliminate uric acid from the 
system; provided, however, that nothing herein shall be construed 
as prohibiting the representation that according to the principles 
of the homeopathic school of medicine the preparation is of value 
in ameliorating the symptoms of muscular or ligamentous pain and 
stiffness due to arthritis or rheumatism, except when such symptoms 
are accompanied by a febrile condition. 

(6) That the preparation “Alberty’s Ointment” is of therapeutic 
value in the treatment, either constitutional or local, of arthritis, 
rheumatism, gout or “rheumatic gout,” or in the relief of pain, swell- 
ing, stiffness, or any other symptom incident to arthritis, rheumatism 
or gout. 

(c) That the preparation “Sabinol” is an adequate or competent 
treatment for diseases or ailments of the kidneys; that said prepara- 
tion will flush the kidneys; that it possesses any therapeutic value 
in the treatment of circles about the eyes, dull aching feeling across 
the back, sharp pains in the kidneys, frequent urination during the 
night, spots before the eyes, swelling of the feet, ankles, or lower 
limbs, puffiness about the eyes, or lack of vitality; or that it is an 
eliminant of uric acid from the system; provided, however, that 
nothing herein shall be construed as prohibiting the representations 
that according to the principles of the homeopathic school of medi- 
cine (1) the preparation is of value in relieving the symptoms of pain 
or discomfort due to gravel or stone in the kidneys or to spasms of 
the ureters, or (2) there may be some elimination of uric acid from 
the system incident to the use of the preparation. 

(d) That the preparation “Oxorin Tablets” will have any thera- 
peutic effect upon the blood or the red corpuscles thereof, except in 
cases of simple iron deficiency anemia; or that said preparation will 
relieve, correct, or have any beneficial effect upon the condition of 
lassitude characterized by such expressions as “weariness,” “tiredness,” 
“weakness,” “lack of energy,” or “general run down condition,” unless 
such representation be expressly limited to symptoms or conditions 
due to simple iron deficiency anemia. 

(e) That three tablets of the preparation “Zen” will provide an 
individual with 15 grains of iron, or with any amount of iron in ex- 
cess of approximately 214 grains; that said preparation is a dependable 
blood building tonic, or that it will be beneficial in any respect to the 
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blood in excess of its value in the treatment of simple iron deficiency 
anemia; or that said preparation will be effective in the restoration of 
energy in those who lack it, unless such representation be expressly 
limited to cases of lack of energy due to simple iron deficiency anemia. 

(f) That the preparation “Cap-Lone Tablets” constitutes a com- 
petent or effective treatment for or is of therapeutic value in the relief 
of pyorrhea or constipation; that said preparation will regulate the 
bowels or purify the blood; that it is beneficial to the skin, brain, 
nerves, stomach, intestines, or the glands of the body; or that it pos- 
sesses any value as a restorative or tonic. 

(7) That the administration of the preparation “Cap-Lone Tab- 
lets,” as recommended by respondents, is effective in relieving or sub- 
stantially improving any of the physiological conditions or manifes- 
tations arising from a deficiency of the minerals calcium or phos- 
phorus; or that such use of said preparation provides any benefits 
whatever in excess of serving as a dietary supplement in supplying 
quantities of the minerals calcium and phosphorus. 

(h) That the preparation “Garlic and Vegetable Oil Perles” aids 
in the digestion or absorption of food or acts as an “intestinal disin- 
fectant”; that said preparation constitutes a competent or effective 
treatment for hypertension, high blood pressure, or any of the symp- 
toms of hypertension; or that it possesses any therapeutic value in the 
treatment of dyspepsia or catarrhal affections of the digestive tract or 
other bowel inflammations in excess of a carminative effect when such 
conditions result in gas or distention due thereto; provided, however, 
that nothing herein shall be construed as prohibiting the representa- 
tion that according to the principles of the homeopathic school of 
medicine said preparation possesses laxative properties due to its 
action on the mucous membranes of the digestive tract, resulting in 
increased peristalsis. 

(2) That the preparation “Vitamin A Shark Liver Oil” will 

1. Benefit the conditions of sterility, eczema or inflamed membranes 
of the nose, throat, lungs or the urinary or reproductive organs ; 

2. Be of therapeutic value in the treatment or prevention of kidney 
stones; 

3. Aid or benefit the liver, kid»eys, nerves. or elandular system ; 

4. Avert or benefit the conditions, in children, of susceptibility to 
colds, children’s diseases, poor eyesight, or the delay in or impairment 
of healthy development of teeth and bones; 

5. Benefit the conditions of dry skin, skin eruptions on the body, 
or inflamed membranes of the eye, unless such representation be ex- 
pressly limited to cases in which such conditions are caused by a de- 
ficiency of Vitamin A; 
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6. Afford any relief from “eye strain” or susceptibility of the eyes 
to fatigue, unless such representation be expressly limited to “eye 
strain” or susceptibility of the eyes to fatigue associated with the con- 
dition of “night blindness” caused by a deficiency of Vitamin A ; 

7. Increase vigor or vitality, or give a feeling of well being, or aid 
the skin or eyes, unless such representation be expressly limited to 
cases in which vigor, vitality or well being has been impaired by a 
deficiency of Vitamin A or in which the condition or functioning of 
the skin or eyes is a sign or manifestation of a deficiency of Vitamin A; 

8. Supply energy to children, unless such representation be expressly 
limited to cases of lack of energy caused by a deficiency of Vitamin A. 

(7) That the following symptoms or conditions, or any of them, are 
attributable to a deficiency of vitamin A, or that said symptoms or 
conditions will be benefited by the use of vitamin A: dry skin (except 
zerosis), common eruptions on the skin such as pimples, boils, and 
blackheads, “eye strain” or susceptibility of the eyes to fatigue (ex- 
cept insofar as those conditions may be associated with “night blind- 
ness’’), sterility, eczema, inflamed membranes of the nose, throat, lungs, 
or urinary or reproductive organs, kidney stones, the improper or in- 
adequate functioning of the liver, kidneys, nerves, or glandular sys- 
tem, and, in children, susceptibility to colds, children’s diseases, poor 
eyesight, and delay in or impairment of healthy development of teeth 
or bones. 

(%) That the preparation “Alberty’s Phospho B,” or “Phloxo B,” 
possesses any therapeutic value in the treatment of excitability, upset 
feeling, or poor memory; or that said preparation possesses any 
theraupeutic value in the treatment of sleeplessness, nervousness, ir- 
ritability or sensitiveness, unless such representation be expressly 
limited to claims of value made for the preparation in the treatment 
of sleeplessness, nervousness, irritability or sensitiveness in cases in 
which these symptoms are due to anemia or asthenia. 

(Z) That the administration of the preparation “Alberty’s Phospho 
B,” or “Phloxo B,” as recommended by respondents, is effective in re- 
lieving or substantially improving any of the physiological conditions 
or manifestations arising from a deficiency of Vitamin B, in the human 
body; or that such use of said preparation provides any benefits 
whatever in excess of the value claimed for it in the treatment of the 
symptoms of anemia and asthenia and its value in averting the de- 
velopment of a deficiency of Vitamin Bj. 

(m) That the preparations “Alberty’s Vitamin B Complex,” “Al- 
berty’s High Potency B Complex” and “Vimol,” or any of them 

1. Are beneficial to persons whose thyroid glands are over active. 

2. Will relax the nerves or induce sleep ; 
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3. Will avert or postpone old age or its consequences ; 

4, Will “tone” the muscles or restore vitality ; 

5. Will assure the user of proper digestion, sound nerves, good in- 
testinal activity, or regular bowel movements; 

6. Will protect one against nervous fatigue or exhaustion due to 
overwork, worry, mental strain, acidosis, chronic diseases, sexual ex- 
cesses or improper functioning of the ductless glands, or other causes; 

7. Constitute remedies or competent or effective treatments for 
nervousness, excitability, insomnia, arthritis, neuritis, gastro-intesti- 
nal troubles, constipation, piles, vomiting in pregnancy, Improper 
lactation in nursing mothers, retarded growth in children, pellagra, 
diabetes, anemia, nervous disorders, absence of appetite, or alcoholic 
polyneuritis; or 

8. Possess significant tonic properties. 

(n) That the administration of the preparations “Alberty’s Vita- 
min B Complex,” “Adberty’s High Potency B Complex,” or “Vimol,” 
as prescribed by respondents, is effective in relieving or substantially 
improving any of the physiological conditions or manifestations aris- 
ing from a deficiency of one or more components of the Vitamin B 
complex in the human body; or that such use of any of said prepara- 
tions will provide any benefits whatever in excess of the following: 

1. That “Alberty’s Vitamin B Complex” will avert the develop- 
ment of a deficiency of Vitamin B, and will serve as a dietary supple- 
ment in supplying quantities of Vitamin B,; 

2. That “Alberty’s High Potency B Complex” will avert the de- 
velopment of a deficiency of Vitamins B, and B,; 

3. That “Vimol” will serve as a dietary supplement in supe 
quantities of vitamin B,. 

(0) That the following symptoms or conditions, or any of them, 
are attributable to a deficiency of Vitamin B, or that said symptoms 
or conditions will be benefited by the use of Vitamin B: failure of the 
brain to function efficiently, arthritis, neuritis, except polyneuritis, 
hemorrhoids, and premature old age. 

(p) That the Vitamin B complex is familiarly or appropriately 
referred to as the “Youth Vitamin” or the “Modern Tonic Vitamin.” 

(7) That the preparations “Alberty’s Vitamin-Mineral Capsules” 
and “Ad-a-Min Capsules,” or either of them, will: 

1. Assure the user of abounding health or vigor, or increase resist- 
ance to disease ; 

2. Avert pellagra, cataracts or skin diseases; 

3. Enable barren women to conceive; 
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4. Improve the functioning of the liver, kidneys, nerves, glandular 
system, muscles or intestines; 

5. Benefit the skin or teeth of adults or aid in the treatment of 
gingivitis, or 

6. Improve the metabolism of the body. 

(7) That the administration of the preparations “Alberty’s Vi- 
tamin-Mineral Capsules” or “Ad-a-Min Capsules,” as recommended 
by respondents, is effective in relieving or substantially improving 
any of the physiological conditions or manifestations arising from a 
deficiency of any of the Vitamins A, B1, C, D, or G, in the human 
body ; or that such use of either of said preparations will provide any 
benefits whatever in excess of the following: 

1. That “Alberty’s Vitamin-Mineral Capsules” will avert the devel- 
opment of a deficiency of Vitamin D and will serve as a dietary sup- 
plement in supplying quantities of Vitamins A, Bl, C and G and the 
minerals iron, calcium, phosphorus and iodine; 

2. That “Ad-a-Min Capsules” will avert the development of a de- 
ficiency of Vitamins A and D and will serve as a dietary supplement 
in supplying quantities of Vitamins B1, C and G and the minerals 
iron, calcium, phosphorus and iodine. 

(s) That the preparations “Alberty’s Wheat Germ” and “Alberty’s 
Wheat Germ Oil,” or either of them, will promote mental alertness, 
improve the memory, stimulate sex desire, increase reproductive 
power, increase the size or firmness of testicles, increase vigor or 
muscular tone, prevent miscarriages, render barren women fertile, or 
provide a cure for acne vulgaris. . 

(¢) That Vitamin E is recognized or appropriately referred to as 
the “Reproduction Vitamin,” “Master Vitamin” or the “Vitamin of 
General Fitness.” 

(w) That all persons will be benefited, physically or mentally, by 
taking all or any of respondents’ aforesaid preparations. 

(v) That it is necessary for a person to receive daily adequate 
amounts of essential nutritional elements. 

2. Disseminating or causing to be disseminated any advertisement 
by any means, for the purpose of inducing, or which is likely to in- 
duce, directly or indirectly, the purchase in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of said preparations, 
which advertisement contains any of the representations prohibited 
in paragraph 1 hereof. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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JOSEPH ROSENBLUM ET AL. TRADING AS MODERN 
MANNER CLOTHES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND AN ACT APPROVED 
OCT. 14, 1940 


Docket 5268. Complaint, Jan. 2, 1945—Decision, Dec. 19, 1950 


Where two partners engaged in the interstate sale and distribution of women’s 
suits, dresses, and similar articles, and in employing agents or sales persons 
to sell their said merchandise to the buying public— 

Represented through correspondence and circulars to prospective agents whom 
they had first contacted through such advertisements as “WE START 
YOU IN BUSINESS FIFTH AVENUE NEW YORK FIRM DESIRES 
WOMEN TO SELL DRESSES, SUITS, SPORTSWEAR * * #*,” ete.; 
that if such prospects became their representatives, they would receive, in 
addition to regular commissions, free dresses, coats, Suits and other articles 
of wearing apparel ; 

The facts being that said partners did not give said dresses or other articles 
free, but required the payment of a valuable consideration on the part of 
said agents in the form of service and the sale of a certain number of 
articles of wearing apparel, and did not disclose said condition in the initial 
contact and until in later correspondence ; 

With capacity and tendency to mislead and deceive prospective distributors of 
their products into the erroneous belief that they would receive some of 
said merchandise free: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. ~ 


As respects charges that respondents had misrepresented the fiber content of 
certain of the garments sold by them and had misrepresented that the 
styles of wearing apparel featured in certain magazines were their prod- 
ucts, and that said advertisements were placed in said fashion magazines 
by them, the Commission was of the opinion and found that such charges 
were not sustained by the evidence. 


As respects a further charge in the complaint that respondent had violated 
the provisions of the Wool Products Labeling Act of 1939 and the rules 
and regulations promulgated thereunder, it appearing that the improper 
labeling which formed the basis for the charge was discontinued prior to 
the issuance of the complaint, and also that said rules and regulations had 
been amended since the complaint was issued so as to permit the use of 
labels similar to those formerly appearing on garments sold by the re- 
spondents: corrective action with respect to said charge was unwarranted. 
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Before Mr. Arthur F. Thomas and Mr. George Biddle, trial 
examiners, 

Mr. DeWitt 7’. Puckett, Mr. George M. Martin, and Mr. Randolph 
W. Branch for the Commission. 

Mr, Copal Mintz, of New York City, for respondents. 


CoMPLAINT ! 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, 
having reason to believe that Joseph Rosenblum, an individual trad- 
ing and doing business as Modern Manner Clothes, hereinafter re- 
ferred to as respondent, has violated the provisions of said acts, and 
the Rules and Regulations promulgated under the Wool Products 
Labeling Act of 1939, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

ParacrapH 1. The respondent, Joseph Rosenblum, is an individual 
trading and doing business as Modern Manner Clothes, with his office 
and principal place of business at 315 Fifth Avenue, New York, N. Y. 
He is now, and for more than one year last past has been, engaged 
in the sale and distribution of wearing apparel, such as women’s 
suits, dresses, and similar articles. 

The respondent has caused and is now causing some of said products 
when sold by him to be transported from his said place of business 
in the State of New York to purchasers thereof located in various 
States of the United States and in the District of Columbia. The 


1The Commission on January 14, 1947, issued an order amending complaint, as follows: 

“This matter coming on to be heard by the Commission upon the request of counsel sup- 
porting the complaint that the complaint herein be amended by including Sadie Rosenblum 
as a party respondent, and it appearing that the respondent Joseph Rosenblum and the 
said Sadie Rosenblum have consented and agreed that she be made a party respondent in 
the matter without the issuance and service of formal amended complaint or notice with 
respect thereto and have further consented and agreed that the testimony heretofore taken 
in the case shall apply to the said Sadie Rosenblum and have the same force and effect as 
if she had been named a party respondent in the first instance and had been duly served with 
a copy of complaint and given due notice of all hearings and other proceedings in the 
matter, and the Commission having duly considered the matter and the record herein and 
being now fully advised in the premises : 

“Tt is ordered, That the complaint herein be, and the same hereby is, amended by includ- 
ing Sadie Rosenblum as a party respondent in this proceeding and designating her as a 
copartner with Joseph Rosenblum trading and doing business as Modern Manner Clothes. 

“It is further ordered, That the testimony heretofore taken in the case shall apply to 
the said Sadie Rosenblum and have the same force and effect as if she had been named a 
party respondent in the first instance and had been duly served with a copy of complaint 
and given due notice of all bearing and other proceedings in the matter,” 
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respondent maintains, and at all times mentioned herein has main- 
tained, a substantial course of trade in said products in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of his business as aforesaid, the 
respondent employs agents or sales persons to canvass, solicit, sell 
and distribute his said merchandise to members of the buying public 
in the various States of the United States and in the District of 
Columbia. Respondent contacts said agents by means of advertise- 
ments inserted in the want ad columns of newspapers. Typical of 
said want ads is the following: 


WE START YOU IN BUSINESS 


Fifth Avenue, New York firm desires women to sell dresses, coats, sportswear, 
negligee, lingerie featured in “Vogue” and “Madamoiselle.” Also children’s 
garments. Good commission. Sample book free. Write Modern Manner * * * 
New York. 


Par. 3. After contact with prospective agents has been made as 
aforesaid, the respondent represents to them by means of correspond- 
ence that if they become his representatives they will receive, in addi- 
tion to their regular commissions, free dresses, coats, suits, and other 
articles of wearing apparel. Among and typical of the statements 
and representations made by the respondent in his correspondence 
as aforesaid are the following: 


Moreover, in addition to your regular profits you will get your own dresses, 
coats and suits—free. 

Your own Dresses Free. Modern Manner enables you to have all your personal 
dresses, suits, coats, lingerie Free. HEvery month Modern Manner offers a 
special bonus to active representatives. Practically every Modern Manner 
representative earns at least from 10 to 12 dresses a season without any cost 
to her. 

By getting all these free bonus dresses, you have a complete wardrobe of smart 
Fifth Avenue styles. 

You, too, have a most marvelous opportunity to get your new wardrobe. 

Here is our special offer— 

SELL 12 dresses and GET a $5.00 dress FREE 
15 dresses and GET a $6.00 dress FREE 
20 dresses and GET a $9.00 dress FREE 
25 dresses and GET a $12.00 dress FREE 
30 dresses and GET a $15.00 dress FREE 
(or 3—$5.00 dresses) 


If such persons become respondent’s agents, they are supplied with 
order blanks, samples of materials from which purchasers make their 


selections, and other data to be used in connection with the sale of 
respondent’s merchandise. 
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Par. 4. Through the use of the aforesaid representations and 
others of similar import not specifically set out herein, the respondent 
represents to his agents and prospective agents that in addition to 
their regular profits or commissions they will receive dresses, coats, 
suits and other articles free. 

Par. 5. The aforesaid representations and statements made by 
respondent are false, misleading and deceptive. In truth and in fact 
the garment or garments referred to are not given free by respondent 
but require the payment of a valuable consideration on the part of 
the agent or sales person in the form of service and the sale of a certain 
number of articles of wearing apparel by the said agent or sales per- 
son before the same is delivered to the agent or sales person. The said 
condition and requirement to the procurement of said garments is not 
disclosed in the initial advertisement by which contact is first made 
but is made in later correspondence with prospective distributors. 

Par. 6. The use by the respondent of the aforesaid false, deceptive, 
and misleading statements and representations, disseminated as afore- 
said, with respect to the articles of merchandise purported to be given 
free by respondent to such distributors has-had, and now has, the 
capacity and tendency to, and does, mislead and deceive a substantial 
number of prospective distributors of respondent’s products into the 
erroneous and mistaken belief that such false statements and repre- 
sentations are true and that they will receive some of respondent’s 
merchandise free. 

Par. 7. In the course and conduct of his aforesaid business and 
for the purpose of aiding his agents in selling his said products, the 
respondent has used and is now using various statements and repre- 
sentations which purport to be descriptive of his various products 
which representations are inserted in sales kits and other literature 
sent to his distributors. Among and typical of such statements and 
representations found in said sales kits and other literature are the 
following: 


Vogue says, “the overblouse is back.” 

Featured in Mademoiselle. 

Featured in Mademoiselle and Glamour. 

Tell them that the fashions you have are appearing in such magazines as 
Mademoiselle, Vogue and Harpers. : 

As seen in Vogue and Mademoiselle. 

Modern Manner Clothes is the only company in direct selling that specializes 
in styles that are frequently featured and advertised in fashion magazines such 
as Mademoiselle and Vogue. 
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If you have a chance, please look through the current issues of Mademoiselle, 
or Vogue. You will see many.of our styles featured in those magazines. 

Lacy Wool. 

100% Wool Shetland. 

Par. 8. Through the use of the aforesaid statements and representa- 
tions, the respondent has represented that the said wearing apparel 
designated as “Lacy Wool” is 100 percent Wool; that the styles of 
wearing apparel featured in the fashion magazines Vogue and Made- 
moiselle are his products and that said advertisements are placed in 
said magazines by respondent, and that said wearing apparel desig- 
nated as Shetland is composed of the wool of Shetland sheep. 

Par. 9. The aforesaid statements and representations are false, 
misleading and deceptive. In truth and in fact the garments desig- 
nated as “Lacy Wool” are not composed of 100 percent wool but are 
composed of 50 percent rayon and 50 percent wool; respondent does 
not advertise in the magazines Vogue or Mademoiselle or in any 
other well known and nationally circulated women’s magazines, and 
the garments designated as Shetland are not in fact composed of the 
wool of Shetland sheep. . 

Par. 10. The use by the respondent of the aforesaid false, mislead- 
ing, and deceptive representations and statements with respect to his. 
said wearing apparel, as alleged in Paragraph Seven, has had and 
now has the tendency and capacity to mislead and deceive and has 
misled and deceived purchasers and prospective purchasers into the 
erroneous and mistaken belief that such representations are true and 
causes a substantial portion of the purchasing public, because of such 
erroneous and mistaken belief, to purchase substantial quantities of 
said wearing apparel. 

Par. 11. Among the products offered for sale and sold by the re- 
spondent, in commerce as aforesaid, are some which are composed 
wholly or in part of rayon. 

Par. 12. Rayon is a chemically manufactured fiber which may be 
manufactured so as to simulate natural fibers in texture and appear- 
ance and fabrics manufactured from such rayon fibers simulate 
natural fiber fabric in texture and appearance. Garments manufac- 
tured from such rayon fabrics have the appearance and feel of natural 
fiber garments, and many members of the purchasing public are unable 
to distinguish between such rayon garments and garments manufac- 
tured from natural fibers. Consequently, such rayon garments are 
readily accepted by some members of the purchasing public as natural 
fiber products. 


- 
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Par. 13. Products manufactured from silk, the product of the 
cocoon of the silk worm, have for many years been held and still are 
held in great public esteem because of their outstanding quality and 
there has been for many years and still is a public demand for such. 
products. 

Par. 14. The respondent sells in commerce, as aforesaid, garments 
composed wholly or in part of rayon, which garments simulate in 
texture and appearance garments composed wholly or in part of silk, 
the product of the cocoon of the silk worm. Respondent does not in- 
form the purchasing public of the fact that the garments which re- 
semble silk in texture and appearance are made wholly or in part of 
rayon and not of silk. 

Par. 15. The practice of the respondent in offering for sale and 
selling said garments manufactured wholly or in part of rayon which 
resemble in texture and appearance garments manufactured from 
silk, in commerce as aforesaid, without disclosing in words familiar 
to the purchasing public the fact that the said garments are composed 
wholly or in part of rayon, is misleading and deceptive and many 
members of the purchasing public are thereby led to believe that said 
garments are composed wholly or in part of silk, the product of the 
cocoon of the silk worm. 

Par. 16. Silk fibers have long been woven into a variety of fabrics, 
and distinctive terms well known to and understood by the purchasing 
public have been applied to such silk fabrics as designating the differ- 
ent types of weaving. Among the terms well known to and under- 
stood by the purchasing public as designating a type of fabric woven 
from silk are “crepe,” “sheer,” and “shantung.” The use of these 
terms to designate, describe or refer to fabrics having the texture and 
appearance of silk is understood by the purchasing public to indicate 
that the fabrics are composed of silk unless such terms are accompanied 
by words familiar to the purchasing public indicating clearly that 
such fabrics are not composed of silk but of fibers other than the 
product of the cocoon of the silk worm. 

Par. 17. The respondent, in connection with the offering for sale 
and sale of his said articles of clothing composed wholly or in part of 
rayon, which clothing resembles, in texture and appearance, clothing 
manufactured from silk, the product of the cocoon of the silk worm, 
in commerce as aforesaid, in advertisements circulated among the 
purchasing public, designates, describes and refers to certain of said 
clothing as “shantung,” “crepe,” and “sheer” and does not accompany 
such words with words familiar to the purchasing public which dis- 
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close the fact that said fabrics are not composed of silk, the product 
of the cocoon of the silk worm, but wholly or in part of rayon. 

Par. 18. The use by the respondent of the acts and practices de- 
scribed in paragraph 17 has the capacity and tendency to and does 
mislead and deceive members of the purchasing public as to the fiber 
content of his said product, and as a result of this deception substantial 
quantities of respondent’s products are purchased in the belief that 
they are composed of silk, the product of the cocoon of the silk worm. : 

Par. 19. Respondent is also engaged in the sale, transportation, and 
distribution of wool products, as such products are defined in the Wool 
Products Labeling Act of 1939, in commerce, as “commerce” is defined: 
in said act, and in the Federal Trade Commission Act. Many of 
respondent’s said products are composed wholly or in part of wool, 
reprocessed wool or reused wool as those terms are defined in the 
Wool Products Labeling Act of 1939, and such products are subject 
to the provisions of said act and the rules and regulations promul- 
gated thereunder. Since July 15, 1941, respondent has violated the 
provisions of said act and said rules and regulations in the introduc- 
tion, offering for sale, sale and distribution of said wool products in 
said commerce by causing said wool products to be misbranded within 
the intent and meaning of said act and the rules and regulations. 

Par. 20. Among the wool products introduced into commerce, 
offered for sale, sold, transported, and distributed in commerce, as 
aforesaid, are articles of wearing apparel. Exemplifying respondent’s 
practices of violating said act and the rules and regulations promul- 
gated thereunder is his misbranding of the aforesaid garments in 
violation of the provisions of said act and said rules and regulations 
by failing to affix to said garments a stamp, tag, label or other means 
of identification, or a substitute in lieu thereof, as provided by said 
act, showing (a) the percentage of the total fiber weight of the wool 
product, exclusive of ornamentation not exceeding five percentum of 
said total fiber weight of (1) wool, (2) reprocessed wool, (3) reused 
wool, (4) each fiber other than wool where said percentage by weight 
of such fiber was five percentum or more, and (5) the aggregate of all 
other fibers; (b) the maximum percentage of the total weight of 
the wool product of nonfibrous loading, filling or adulterating matter ; 
(c) the percentages in words and figures plainly legible by weight of 
the wool contents of such wool product where said wool product con- 
tains a fiber other than wool; (d) the name of the manufacturer of 
the wool product, or the manufacturer’s registered identification num- 
ber and the name of a seller or reseller of the product as provided for 
in the rules and regulations promulgated under such act, or the name 
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of one or more persons subject to section 3 of said act with respect to 
such wool product. 

Par. 2. The acts, practices, and methods of respondent, as alleged 
in paragraphs 19 and 20 hereof, constitute misbranding of wool prod- 
ucts and are in violation of the Wool Products Labeling Act of 1939, 
and the rules and regulations promulgated thereunder, and all of the 
aforesaid acts, practices and methods as alleged herein are to the 
prejudice and injury of the public and constitute unfair or deceptive 
acts or practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


Report, Frnprines As To THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade Com- 
mission, on January 2, 1945, issued and thereafter served its com- 
plaint in this proceeding upon respondent, Joseph Rosenblum, an in- 
dividual trading and doing business as Modern Manner Clothes, 
charging him with the use of unfair or deceptive acts or practices in 
violation of said acts and the rules and regulations promulgated under 
the Wool Products Labeling Act of 1939. After the respondent filed 
his answer to the complaint, testimony and other evidence were intro- 
duced before a trial examiner of the Commission theretofore duly 
designated by it and such testimony and other evidence were duly 
recorded and filed in the office of the Commission. Based upon the 
consent and agreement of all parties, the Commission, on January 14, 
1947, ordered that the complaint be amended by including Sadie Rosen- 
blum as a party respondent and designating her as a copartner with 
Joseph Rosenblum trading and doing business as Modern Manner 
Clothes, and further ordered that the testimony theretofore taken in 
the case shall apply to said Sadie Rosenblum and have the same force 
and effect as if she had been named a party respondent in the first in- 
stance and had been duly served with a copy of the complaint and 
given due notice of all hearings and other proceedings in the matter. 

Thereafter this proceeding came on for final hearing before the 
Commission upon the amended complaint, answer thereto, testimony 
and other evidence, trial examiner’s recommended decision and excep- 
tions thereto, and briefs and oral argument of counsel; and the Com- 
mission, having duly considered the matter and having entered its 
order disposing of the exceptions to the trial examiner’s recommended 
decision, and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its find- 
ings as to the facts and its conclusion drawn therefrom. 
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Paracrapu 1. The respondents, Joseph Rosenblum and Sadie 
Rosenblum, are copartners trading and doing business as Modern 
Manner Clothes, with their office and principal place of business at 
315 Fifth Avenue, New York, N. Y. 

Par. 2. Respondents are now, and for more than 1 year last past 
have been, engaged in the sale and distribution of wearing apparel, 
such as women’s suits, dresses, and similar articles. 

The respondents have caused, and are now causing, some of said 
products, when sold by them, to be transported from their said place 
of business in the State of New York to purchasers thereof located in 
various States of the United States and in the District of Columbia. 
The respondents maintain, and at all times mentioned hereinabove 
have maintained, a substantial course of trade in said products in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 8. In the course and conduct of their business as aforesaid 
the respondents employ agents or salespersons to canvas, solicit, sell, 
and distribute their said merchandise to members of the buying public 
in the various States of the United States and in the District of Co- 
lumbia. Respondents contact said agents by means of advertisements 
inserted in the want ad columns of newspapers. Typical of said want 
ads is the following: 


WE START YOU IN BUSINESS 
Fifth Avenue, New York firm desires women to 
sell dresses, coats, sportswear, negligee, 
lingerie featured in “Vogue” and “Mademoiselle.” 
Also children’s garments. Good commission. 
Sample book free. Write Modern Manner * * * 
New York. 

Par. 4. After contact with prospective agents has been made as 
aforesaid, the respondents inform them by means of correspondence 
and circulars that if they become respondents’ representatives they 
will receive, in: addition to their regular commissions, free dresses, 
coats, suits, and other articles of wearing apparel. Among and typi- 
cal of the statements and representations made by the respondents in 
said correspondence and circulars are the following: 


Moreover, in addition to your regular profits you will get your own dresses, 
coats and suits—Free, 

Your own Dresses Free. Modern Manner enables you to have all your per- 
sonal dresses, suits, coats, lingerie Free. Every month Modern Manner offers a 
special bonus to active representatives. Practically every Modern Manner 
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representative earns at least from 10 to 12 dresses a season without any cost to 


her. 
By getting all these free bonus dresses, you haye a complete wardrobe of Smart 


Fifth Avenue styles. 
You, too, have a most marvelous opportunity to get your new wardrobe. 


Here is our special offer— 
SELL 12 dresses and GET a $ 5.00 dress FREE 
15 dresses and GET a §$ 6.00 dress FREE 
20 dresses and GET a §$ 9.00 dress FREE 
25 dresses and GET a $12.00 dress FREE 
30 dresses and GET a $15.00 dress FREE 
(or 8—$5.00 dresses) 

If such persons become respondents’ agents, they are supplied with 
order blanks, samples of materials from which purchasers make their 
selections, and other data to be used in connection with the sale of 
respondents’ merchandise. 

Par. 5. The aforesaid representations and statements made by re- 
spondents are false, misleading, and deceptive. In truth and in fact 
the respondents do not give the dresses or other articles of wearing 
apparel free, but require the payment of a valuable consideration on 
the part of the agents or salespersons in the form of service and the 
sale of a certain number of articles of wearing apparel by said agents 
or salespersons before the same are delivered to the agents or sales- 
persons. The said condition and requirement to the procurement of 
said garments is not disclosed in the initial advertisement by which 
contact is first made but is made in later correspondence with pro- 
spective distributors, 

Par. 6. The use by the respondents of the aforesaid false, decep- 
tive, and misleading statements and representations, disseminated as 
aforesaid, with respect to the articles of merchandise purported to be 
given free by respondents to such distributors has had, and now has, 
the capacity and tendency to mislead and deceive prospective dis- 
tributors of respondents’ products into the erroneous and mistaken 
belief that such false statements and representations are true and that 
they will receive some of respondents’ merchandise free. 

Par. 7. The complaint herein also contains charges that the re- 
spondents have misrepresented the fiber content of certain of the 
garments they sell and have misrepresented that the styles of wearing 
apparel featured in certain magazines are their products and that 
advertisements were placed in said fashion magazines by respondents. 
The Commission is of the opinion, and so finds, that such charges are 
not sustained by the evidence. 
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There is a further charge in the complaint that the respondents 
have violated the provisions of the Wool Products Labeling Act of 
1939 and the Rules and Regulations promulgated thereunder. It 
appears that the improper labeling which formed the basis for this 
charge was discontinued prior to the issuance of the complaint herein, 
and it further appears that the Rules and Regulations promulgated 
under the Wool Products Labeling Act of 1939 have been amended 
since the complaint was issued so as to permit the use of labels similar 
to those formerly appearing on garments sold by the respondents. 
Under these circumstances, corrective action with respect to this charge 
in the complaint is unwarranted. 


CONCLUSION 


The acts and practices of respondents as herein found are all to 
the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer thereto, testimony 
and other evidence introduced before a trial examiner of the Commis- 
sion theretofore duly designated by it, the trial examiner’s recom- 
mended decision and exceptions thereto, and briefs and oral argu- 
ment of counsel, and the Commission having made its findings as to 
the facts and its conclusion that the respondents have violated the 
provisions of the Federal Trade Commission Act: 

I. It ts ordered, 'That respondents, Joseph Rosenblum and Sadie 
Rosenblum, individually and as copartners trading and doing business 
as Modern Manner Clothes, or under any other name, and their re- 
spective agents, representatives, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale, and distribution of wearing apparel or other items of merchan- 
dise, in commerce as “commerce” is defined in the Federal Trade Com- 
mission Act, do forthwith cease and desist from: 

Using the word “free,” or any other word or words of similar im- 
port or meaning, to designate, describe, or refer to wearing apparel, 
or other merchandise, which is not in truth and in fact a gift or gratu- 
ity or is not given to the recipient thereof without requiring the per- 


formance of some service inuring directly or indirectly to the benefit 
of the respondents. 
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Il. Jt is further ordered, That the charges in the complaint that re- 
spondents have misrepresented the fiber content of certain of the 
garments they sell; have misrepresented that the styles of wearing 
apparel featured in magazines are their products and that advertise- 
ments were placed in said fashion magazines by the respondents; and 
have violated the provisions of the Wool Products Labeling Act of 
1939, and the Rules and Regulations promulgated thereunder, be, 
and Ke same hereby are, dismissed. 

de fk further ordered, That the respondents shall, ‘within 60 
days after service upon them of this order, file with the Gommiccion 
a report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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MARY MUFFET, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5104. Complaint, Dec. 18, 1943—Decision, Dec. 26, 1950 


Products manufactured from silk, the product of the cocoon of the silkworm, 
have for many years been held, and still are held, in great public esteem 
and confidence because of their outstanding qualities. 


Where a corporation engaged in the manufacture and interstate sale and dis- 
tribution, among other articles of wearing apparel, of ladies’ dresses and 
blouses composed in whole or in part of rayon— 

Offered and sold such articles, which resembled silk or other natural fibers in 
texture and appearance, without disclosing in words familiar to the pur- 
chasing public that they were composed of rayon; 

With the result that many members thereof were thereby led to believe that 
said articles were composed of silk or other natural fibers, and that there 
was placed in the hands of purchasers of said wearing apparel a means 
whereby they might mislead and deceive wholesalers, retailers and the 
purchasing public as to their fiber content: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


While the complaint charged that respondent had misrepresented the fiber con- 
tent of its products through the use of the word “crepe” to designate articles 
of wearing apparel composed of rayon, without any accompanying word or 
words familiar to the purchasing public to disclose the fact that said products 
were not composed of silk, the Commission was of the opinion and found 
that such charge was not sustained by the evidence. 


Before Mr. W. W. Sheppard, trial examiner. 

Mr. DeWitt T. Puckett, Mr. George M. Martin, and Mr. Russell T. 
Porter for the Commission. 

Mr, Melvin A, Albert and Mr. Claude Sonnenreich, of New York 
City, and Boyle, Priest & Elliott, of St. Louis, Mo., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Mary Muffet, Inc., 
a corporation, herntiene referred to as respondent, has ae the 
provisions of the said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 


hereby issues its complaint, stating its charges in that respect as 
follows: 
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Paracrary 1. Mary Muffet, Inc., is a corporation organized, exist- 
ing and doing business under and by virtue of the laws of the State 
of Missouri with its principal office and place of business at 1136 
Washington Avenue, St. Louis, Mo. 

Par. 2. The respondent is now and for several years last past has 
been engaged in manufacturing rayon fabrics and articles of wearing 
apparel. 

Respondent causes its said fabrics and wearing apparel when sold 
to be transported from its place of business in the State of Missouri 
to the purchasers thereof located in the various other States of the 
United States and in the District of Columbia. 

Respondent maintains and at all times mentioned herein has main- 
tained a substantial course of trade in said products in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 3. Rayon is a chemically manufactured fiber which may be 
manufactured so as to simulate silk in texture and appearance. Fab- 
rics and articles of wearing apparel manufactured from such rayon 
fibers have the appearance and feel of silk and many members of the 
purchasing public are unable to distinguish between such rayon fabrics 
and articles of wearing apparel and fabrics and articles of wearing 
apparel manufactured from silk. Consequently such rayon fabrics 
and articles of wearing apparel are readily accepted by some of the 
purchasing public as silk products. 

Par. 4. Products manufactured from silk, the product of the cocoon 
of the silkworm, have for many years held and still hold great public 
esteem and confidence because of their outstanding qualities. Such 
tibers have long been woven into a variety of fabrics and articles 
of wearing apparel and distinctive terms well known to and under- 
stood by the purchasing public have been applied to such silk fabrics 
and articles of wearing apparel as designating the different types of 
weave. Among the terms well known and understood by the pur- 
chasing public as designating a type of fabric or article of wearing 
apparel woven or made from silk is the term “crepe.” ‘The use of 
this term to designate, describe or refer to fabrics or articles of wear- 
ing apparel having the texture and appearance of silk is understood 
by the purchasing public to indicate that the fabric or article of wear- 
ing apparel is composed of silk unless such term is accompanied by a 
word or words familiar to the purchasing public indicating clearly 
that such fabric or article of wearing apparel is not composed of silk 
but of fibers other than the product of the cocoon of the silkworm. 
When such term is accompanied by a word or words familiar to the 
purchasing public indicating that the fabric or article of wearing 
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apparel is not composed of silk but of fibers other than silk, the pur- 
chasing public understands such terms to refer only to the type of 
weave and not to the fiber content of the fabric. 

Par. 5. The respondent manufactures and sells in commerce as 
aforesaid fabrics and articles of wearing apparel composed of rayon 
fibers, which fabrics and articles of wearing apparel simulate in tex- 
ture and appearance fabrics and articles of wearing apparel composed 
of silk, the product of the cocoon of the silkworm. Respondent does 
not inform the purchasing public of the fact that the fabrics and 
articles of wearing apparel which resemble silk in texture and ap- 
pearance are made of rayon and not of silk. 

The practice of the respondent in offering for sale and selling said 
fabrics and articles of wearing apparel manufactured from rayon 
and which resemble in texture and appearance fabrics and articles of 
wearing apparel manufactured from silk in commerce as aforesaid 
without disclosing in words familiar to the purchasing public the fact 
that said fabrics and articles of wearing apparel are composed of 
rayon is misleading and deceptive and many members of the pur- 
chasing public are thereby led to believe that the said fibers are com- 
posed of silk, a product of the cocoon of the silkworm. 

Par. 6. In addition to misrepresenting the fiber content of its said 
fabrics and articles of wearing apparel in the manner described above, 
the respondent, in the course and conduct of its said business, has fur- 
ther misrepresented and now misrepresents the fiber content of its 
fabrics and articles of wearing apparel through the use of the word 
“crepe” to designate articles composed of rayon, in its advertising 
matter circulated among the purchasing public, which word is not 
accompanied by words or terms familiar to the purchasing public 
which disclose the fact that said fabrics are not composed of silk, the 
product of the cocoon of the silkworm, but of rayon. 

By and through the use of the word “crepe” in the manner aforesaid, 
respondent has represented and now represents that its said merchan- 
_dise composed of rayon is in fact composed of silk, the product of the 
cocoon of the silkworm. 

Par. 7. The use by the respondent of the acts and practices herein- 
above described have the capacity and tendency to and do mislead and 
deceive the purchasers of its said products as to the fiber content 
thereof. By said acts and practices respondent also places in the 
hands of the purchasers of its fabrics a means and instrumentality 
whereby they may and do mislead and deceive wholesalers, retailers 
and the purchasing public as to the fiber content of said products. As 
a result of this deception substantial quantities of respondent’s prod- 
ucts are purchased in the belief that they are composed of silk. 
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Par. 8. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Finpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission, on December 18, 1943, issued and 
thereafter served its complaint in this proceeding upon the respondent, 
Mary Muffet, Inc., a corporation, charging it with the use of unfair 
and deceptive acts and practices in commerce in violation of the 
provisions of said act. After the issuance of the complaint and the 
filing of respondent’s answer thereto, testimony and other evidence in 
support of and in opposition to the allegations of the complaint were 
introduced before a trial examiner of the Commission theretofore duly 
designated by it and such testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter this 
proceeding regularly came on for final consideration by the Commis- 
sion on the complaint, answer thereto, testimony and other evidence, 
recommended decision of the trial examiner with exceptions thereto, 
and briefs and oral argument of counsel; and the Commission, having 
duly considered the matter and having entered its order disposing of 
the exceptions to the recommended decision of the trial examiner, and 
being now fully advised in the premises, finds that this proceeding 1s in 
the interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Mary Muffet, Inc., is a corporation or- 
ganized and doing business under and by virtue of the laws of the 
State of Missouri, with its principal office and place of business at 
1186 Washington Avenue, St. Louis, Mo. 

Par. 2. The respondent is now, and for several years last past has 
been, engaged in manufacturing articles of wearing apparel, prin- 
cipally ladies’ dresses and blouses, some of which are composed in 
whole or in part of rayon. 

The respondent causes its said articles of wearing apparel composed 
in whole or in part of rayon, when sold, to be transported from its 
place of business in the State of Missouri to purchasers thereof 
located in various other States of the United States and in the District 
of Columbia. Respondent maintains, and at all times mentioned here- 
in has maintained, a course of trade in said products in commerce 
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among and between the various States of the United States and in 
the District of Columbia. 

Par. 3. Rayon is a chemically manufactured fiber which may be 
manufactured so as to simulate silk and other natural fibers in texture 
and appearance. Fabrics and articles of wearing apparel manu- 
factured from such rayon fibers have the appearance and feel of silk 
or other natural fibers and many members of the purchasing public are 
unable to distinguish between such rayon fabrics and articles of wear- 
ing apparel and fabrics and articles of wearing apparel manufactured 
from silk or other natural fibers. Consequently, such rayon fabrics 
and articles of wearing apparel are readily accepted by some of the 
purchasing public as silk or other natural-fiber products. 

Par. 4. Products manufactured from silk, the product of the 
cocoon of the silkworm, have for many years been held, and still are 
held, in great public esteem and confidence because of their outstand- 
ing qualities. 

Par. 5. The respondent manufactures and sells in commerce as 
aforesaid articles of wearing apparel composed in whole or in part of 
rayon fibers, which articles of wearing apparel simulate in texture 
and appearance articles of wearing apparel composed of silk, the 
product of the cocoon of the silkworm, or other natural fibers. 
Respondent does not inform the purchasing public of the fact that the 
articles of wearing apparel which resemble silk or other natural-fiber 
garments in texture and appearance are made of rayon and not of 
silk or other natural fibers. 

Par. 6. The Commission finds that the practice of the respondent 
of offering for sale and selling in commerce, as aforesaid, articles of 
wearing apparel manufactured wholly or in part from rayon, which 
resemble in texture and appearance articles of wearing apparel manu- 
factured from silk or other natural fibers, without disclosing, in words 
familiar to the purchasing public, the fact that said articles of apparel 
are composed of rayon, is misleading and deceptive and many members 
of the purchasing public are thereby led to believe that said articles 
of wearing apparel are composed of silk, the product of the cocoon 
of the silkworm, or other natural fibers. 

Par. 7. The use by the respondent of the acts and practices herein- 
above described has the capacity and tendency to mislead and deceive 
the purchasers of its said products as to the fiber content thereof. By 
said acts and practices respondent also places in the hands of the pur- 
chasers of its articles of wearing apparel a means and instrumentality 
whereby they may mislead and deceive wholesalers, retailers, and the 
purchasing public as to the fiber content of said products. 
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Par. 8. While the complaint herein charges that the respondent has 
misrepresented the fiber content of its products through the use of 
the word “crepe” to designate articles of wearing apparel composed 
of rayon, without any accompanying word or words familiar to the 
purchasing public to disclose the fact that such products are not com- 
posed of silk, but of rayon, the Commission is of the opinion, and finds, 
that such charge is not sustained by the evidence. 


CONCLUSION 


The acts and practices of the respondent as herein found in para- 
graphs five, six, and seven are all to the prejudice and injury of the 
public and constitute unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of the respondent, 
testimony and other evidence introduced before a trial examiner of 
the Commission theretofore duly designated by it, recommended de- 
cision of the trial examiner with exceptions thereto, and briefs and 
oral argument of counsel; and the Commission having made its find- 
ings as to the facts and its conclusion that the respondent has violated 
the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent, Mary Muffet, Inc., a corporation, 
and its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, and distribution of articles of wearing apparel or other 
products composed in whole or in part of rayon, in commerce as “com- 
merce” is described in the Federal Trade Commission Act, do forth- 
with cease and desist from advertising, offering for sale, or selling 
products composed in whole or in part of rayon without clearly dis- 
closing such rayon content. 

It is further ordered, That the charge in the complaint that respond- 
ent has misrepresented the fiber content of certain of its products 
through the use of the word “crepe” be, and the same hereby is, dis- 
missed. 

It is further ordered, That respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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In Troe MATTER OF 


MAX ORENSTEIN ET AL. DOING BUSINESS AS 
IRENE KAROL 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5189. Complaint, Mar. 15, 1944—Decision, Dec. 26, 1950 


Products manufactured from silk, the product of the cocoon of the silk worm, 
have for many years been held, and still are held, in great public esteem 
and confidence because of their outstanding qualities. 


Where two partners engaged in the manufacture and interstate sale and dis- 
tribution, among other articles of wearing apparel, of ladies’ dresses and 
blouses composed in whole or in part of rayon— 

Offered and sold such articles, which resembled silk or other natural fibers in 
texture and appearance, without disclosing in words familiar to the purchas- 
ing public that they were composed of rayon; 

With the result that many members thereof were thereby led to believe that 
said articles were composed of silk or other natural fibers, and that there 
was placed in the hands of purchasers of said wearing apparel a means 
whereby they might mislead and deceive wholesalers, retailers and the pur- 
chasing public as to their fiber content: 

Held, That such acts and practices, under the the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and de- 
ceptive acts and practices in commerce. 


Before Mr. W. W. Sheppard, trial examiner. 

Mr. DeWitt T. Puckett, Mr. George M. Martin, and Mr. Russell T. 
Porter for the Commission. 

Mr, Melvin A. Albert, of New York City, and Boyle, Priest & El- 
liott, of St. Louis, Mo., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Max Orenstein and 
Louis Karpf, individually and as copartners, trading and doing busi- 
ness as Irene Karol, hereinafter referred to as respondents, have vio- 
lated the provisions of the said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracraru 1, Max Orenstein and Louis Karpf are copartners, 
trading and doing business as Irene Karol, and have their principal 
office and place of business at 808 Washington Avenue, St. Louis, Mo. 
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The respondents are now and for several years last past have been 
engaged in manufacturing garments from fabrics composed of rayon, 
and also from fabrics composed of rayon and other fibers. 

Respondents cause their said garments, when sold, to be transported 
from their said place of business in the State of Missouri to the pur- 
chasers thereof, located in the various States of the United States 
and in the District of Columbia. 

Respondents maintain and at all times mentioned herein have main- 
tained a substantial course of trade in said products in commerce 
among and between the various States of the United States and the 
District of Columbia. 

Par. 2. Rayon is a chemically manufactured fiber which may be 
manufactured so as to simulate silk fibers in texture and appearance 
and fabrics manufactured from such rayon fibers simulate silk fab- 
rics in texture and appearance. Garments manufactured from fabrics 
composed of rayon have the appearance and feel of silk and many 
members of the purchasing public are unable to distinguish between 
such rayon garments and garments manufactured from silk, the 
product of the cocoon of the silk worm. Consequently, such gar- 
ments are readily accepted by some members of the purchasing public 
as silk products. 

Par. 3. Products manufactured from silk, the product of the cocoon 
of the silk worm, have for many years been held and are still held in 
great public esteem because of their outstanding qualities and there 
has been for many years, and still is, a public demand for such prod- 
ucts. 

Par. 4. The respondents manufacture and sell in commerce as afore- 
said, garments composed wholly or in part of rayon which garments 
simulate in texture and appearance garments composed wholly or in 
part of silk, the product of the cocoon of the silk worm. Respondents 
do not inform the purchasing public of the fact that the garments, 
which resemble silk in texture and appearance, are made wholly or in 
part of rayon and not of silk. 

Par. 5. The practice of the respondents in offering for sale and sell- 
ing said garments, manufactured wholly or in part of rayon, which re- 
semble in texture and appearance garments manufactured from silk, in 
commerce as aforesaid, without disclosing in words familiar to the pur- 
chasing public the fact that said garments are composed wholly or in 
part of rayon, is misleading and deceptive and many members of the 
purchasing public are thereby led to believe that the said garments are 
composed wholly or in part of silk, the product of the cocoon of the silk 
worm. 
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Par. 6. The use by respondents of the acts and practices hereinabove 
described have the capacity and tendency to mislead and deceive and 
do mislead and deceive wholesalers and retailers who purchase re- 
spondents’ said garments as to the fiber content thereof. By said acts 
and practices respondents also place in the hands of purchasers of its 
products for resale a means and instrumentality whereby they may and 
* do mislead and deceive the purchasing public as to the fiber content of 
said products. As a result of this deception, substantial quantities of 
respondents’ products are purchased in the belief that they are com- 
posed wholly or partly of silk, the product of the cocoon of the silk 
worm. 

Par.7. The aforesaid acts and practices of the respondents as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnpin¢s as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission, on March 15, 1944, issued and there- 
after served its complaint in this proceeding upon the respondents, Max 
Orenstein and Louis Karpf, individually and as copartners trading 
and doing business as Irene Karol, charging them with the use of 
unfair and deceptive acts and practices in commerce in violation of the 
provisions of said act. After the issuance of the complaint and the 
filing of respondents’ answer thereto, testimony and other evidence in 
support of and in opposition to the allegations of the complaint were 
introduced before a trial examiner of the Commission theretofore duly 
designated by it, and such testimony and other evidence were duly re- 
corded and filed in the office of the Commission. Thereafter this pro- 
ceeding regularly came on for final consideration by the Commission 
on the complaint, answer thereto, testimony and other evidence, recom- 
mended decision of the trial examiner with exceptions thereto, and 
briefs and oral argument of counsel (Pursuant to request of counsel, 
exceptions to the trial examiner’s recommended decision and briefs and 
oral argument of counsel in the matter of Mary Muffet, Inc., Docket 
5104, were considered to the extent applicable, the same as though 
they had been physically filed or made in this proceeding) ; and the 
Commission, having duly considered the matter and having entered 
its order disposing of the exceptions to the recommended decision of 
the trial examiner, and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom: 
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_ Paracrarn 1. Respondents, Max Orenstein and Louis Karpf, are 
copartners trading and doing business as Irene Karol, with their 
principal office and place of business at 808 Washington Avenue, 
St. Louis, Mo. 

Par. 2. The respondents are now, and for several years last past 
have been, engaged in manufacturing articles of wearing apparel, 
principally ladies’ dresses, some of which are composed in whole or 
in part of rayon. 

The respondents cause their said articles of wearing apparel, com- 
posed in whole or in part of rayon, when sold, to be transported from 
their place of business in the State of Missouri to purchasers thereof 
located in various other States of the United States and in the District 
of Columbia. Respondents maintain, and at all times mentioned 
herein have maintained, a course of trade in said products in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 3. Rayon is a chemically manufactured fiber which may be 
manufactured so as to simulate silk and other natural fibers in texture 
and appearance. Fabrics and articles of wearing apparel manufac- 
tured from such rayon fibers have the appearance and feel of silk 
or other natural fibers, and many members of the purchasing public 
are unable to distinguish between such rayon fabrics and articles of 
wearing apparel and fabrics and articles of wearing apparel manu- 
factured from silk or other natural fibers. Consequently, such rayon 
fabrics and articles of wearing apparel are readily accepted by some 
of the purchasing public as silk or other natural-fiber products. 

Par. 4. Products manufactured from silk, the product of the cocoon 
of the silkworm, have for many years been held, and still are held, 
in great public esteem and confidence because of their outstanding 
qualities. 

Par. 5. The respondents manufacture and sell in commerce as afore- 
said articles of wearing apparel composed in whole or in part of 
rayon fibers, which articles of wearing apparel simulate in texture 
and appearance articles of wearing apparel composed of silk, the 
product of the cocoon of the silkworm, or other natural fibers. Re- 
spondents do not inform the purchasing public of the fact that the 
articles of wearing apparel which resemble silk or other natural-fiber 
garments in texture and appearance are made of rayon and not of 
silk or other natural fibers. 

Par. 6. The Commission finds that the practice of the respondents 
of business at 905 Washington Avenue, St. Louis, Mo, 
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wearing apparel, manufactured wholly or in part from rayon, which 
resemble in texture and appearance articles of wearing apparel manu- 
factured from silk or other natural fibers, without disclosing, in 
words familiar to the purchasing public, the fact that said articles 
of apparel are composed of rayon, is misleading and deceptive and 
many members of the purchasing public are thereby led to believe 
that said articles of wearing apparel are composed of sillx, the product 
of the cocoon of the silkworm, or other natural fibers. 

Par. 7. The use by the respondents of the acts and practices herein- 
above described has the capacity and tendency to mislead and de- 
ceive the purchasers of their said products as to the fiber content 
thereof. By said acts and practices respondents also place in the 
hands of the purchasers of their articles of wearing apparel a means 
and instrumentality whereby they may mislead and deceive whole- 
salers, retailers, and the purchasing public as to the fiber content of 
said products. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of the respondents, 
testimony and other evidence introduced before a trial examiner of 
the Commission theretofore duly designated by it, recommended deci- 
sion of the trial examiner with exceptions thereto, and briefs and 
oral argument of counsel (pursuant to request of counsel exceptions 
to the trial examiner’s recommended decision and briefs and oral 
argument of counsel in the matter of Mary Muffet, Inc., Docket 5104, 
were considered in this matter to the extent applicable, the same as 
though they had been physically filed or made in this proceeding) ; 
and the Commission having made its findings as to the facts and its 
conclusion that the respondents have violated the provisions of the 
Federal Trade Commission Act: 

[tis ordered, That the respondents, Max Orenstein and Louis Karpf, 
individually and as copartners trading and doing business as Irene 
Karol, or trading under any other name, and their agents, representa- 
tives, and employees, directly or through any corporate or other device, 
in connection with the offering for sale, sale, and distribution of 
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articles of wearing apparel, or other products, composed in whole or 
in part of rayon, in commerce’as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from advertising, 
offering for sale, or selling products composed in whole or in part of 
rayon without clearly disclosing such rayon content. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which 
they have complied with this order. 
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NATIONAL DRESS GOODS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5167. Complaint, May 29, 1944—Decision, Dec. 26, 1950 


Products manufactured from silk, the product of the cocoon ‘of the silkworm, 
have for many years been held, and still are held, in great public esteem 
and confidence because of their outstanding qualities. 


Where a corporation engaged in the manufacture and interstate sale and dis- 
tribution, among other articles of wearing apparel, of ladies’ dresses and 
blouses composed in whole or in part of rayon— 

Offered and sold such articles, which resembled silk or other natural fibers in 
texture and appearance, without disclosing in words familiar to the pur- 
chasing public that they were composed of rayon; 

With the result that many members thereof were thereby led to believe that 
said articles were composed of silk or other natural fibers, and that there 
was placed in the hands of purchasers of said wearing apparel a means 
whereby they might mislead and deceive wholesalers, retailers and the 
purchasing public as to their fiber content: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Before Mr. W. W. Sheppard, trial examiner. 

Mr. DeWitt T. Puckett, Mr. George M. Martin, and Mr. Russell T. 
Porter for the Commission. 

Mr. Melvin A. Albert, of New York City, and Boyle, Priest & 
Eltiott, of St. Louis, Mo., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that National Dress Goods 
Co., a corporation, hereinafter referred to as respondent, has violated 
the provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapy 1. Respondent, National Dress Goods Co., is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of Missouri, and has its principal office and place 
of business at 905 Washington Avenue, St. Louis, Mo. 


NATIONAL DRESS GOODS CO. For 


736 Complaint 


The respondent is now and for several years last past has been en- 
gaged in manufacturing garments from fabrics composed of rayon, 
and also from fabrics composed of rayon and other fibers. 

Respondent causes its said garments, when sold, to be transported 
from its said place of business in the State of Missouri to the pur- 
chasers thereof, located in the various States of the United States 
and in the District of Columbia. 

Respondent maintains and at all times mentioned herein has main- 
tained a substantial course of trade in said products in commerce 
among and between the various States of the United States and the 
District of Columbia. 

Par 2. Rayon is a chemically manufactured fiber which may be 
manufactured so as to simulate silk fibers in texture and appearance 
and fabrics manufactured from such rayon fibers simulate silk fabrics 
in texture and appearance. Garments manufactured from fabrics 
composed of rayon have the appearance and feel of silk and many 
members of the purchasing public are unable to distinguish between 
such rayon garments and garments manufactured from silk, the 
- product of the cocoon of the silkworm. Consequently, such rayon 
garments are readily accepted by some members of the purchasing 
public as silk products. 

Par. 3. Products manufactured from silk, the product of the cocoon 
of the silkworm, have for many years been held and are still held in 
great public esteem because of their outstanding qualities, and there 
has been for many years, and still is, a public demand for such prod- 
ucts. 

Par. 4. The respondent manufactures and sells in commerce as 
aforesaid, garments composed wholly or in part of rayon which gar- 
‘ments simulate in texture and appearance garments composed wholly 
or in part of silk, the product of the cocoon of the silkworm. Re- 
spondent does not inform the purchasing public of the fact that the 
garments, which resemble silk in texture and appearance, are made 
wholly or in part of rayon and not of silk. 

Par. 5. The practice of the respondent in offering for sale and sell- 
ing said garments, manufactured wholly or in part of rayon, which 
garments resemble in texture and appearance garments manufactured 
from silk, in commerce as aforesaid, without disclosing in words fa- 
miliar to the purchasing public the fact that said garments are com- 
posed wholly or in part of rayon, is misleading and deceptive and 
many members of the purchasing public are thereby led to believe that 
the said rayon garments are composed wholly or in part of silk, the 
product of the cocoon of the silkworm. 


738 FEDERAL TRADE COMMISSION DECISIONS 
Findings 47 BF. BiG: 


Par. 6. The use by the respondent of the acts and practices here- 
inabove described have the capacity and tendency to mislead and de- 
ceive and do mislead and deceive wholesalers and retailers who pur- 
chase respondent’s said garments as to the fiber content thereof. By 
said acts and practices respondent also places in the hands of the afore- 
said purchasers of its products for resale a means and instrumentality 
whereby they may and do mislead and deceive the purchasing public 
as to the fiber content of said products. Asa result of this deception, 
substantial quantities of respondent’s products are purchased in the 
belief that they are composed wholly or partly of silk, the product of 
the cocoon of the silkworm. 

Par. 7. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnprnes as ro THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission, on May 29, 1944, issued and thereafter 
served its complaint in this proceeding upon the respondent, National 
Dress Goods Co., a corporation, charging it with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. After the issuance of the complaint, to which no 
answer was filed by the respondent, testimony and other evidence in 
support of and in opposition to the allegations of the complaint were 
introduced before a trial examiner of the Commission theretofore duly 
designated by it, and such testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter this 
proceeding regularly came on for final consideration by the Com-’ 
mission on the complaint, testimony and other evidence, recommended 
decision of the trial examiner with exceptions thereto, and briefs and 
oral argument of counsel (pursuant to request of counsel exceptions 
to the trial examiner’s recommended decision and briefs and oral argu- 
ment of counsel in the matter of Mary Muffet, Inc., Docket 5104, were 
considered to the extent applicable, the same as though they had been 
physically filed or made in this proceeding) ; and the Commission, 
having duly considered the matter and having entered its order dis- 
posing of the exceptions to the recommended decision of the trial 
examiner, and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom : 
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ParaGRaPH 1. Respondent, National Dress Goods Co., is a corpora- 
tion organized and doing business under and by virtue of the laws of 
the State of Missouri, with its principal office and place of business at 
905 Washington Avenue, St. Louis, Mo. 

Par. 2. The respondent is now, and for several years last past has 
been, engaged in manufacturing articles of wearing apparel, princi- 
pally ladies’ dresses, some of which are composed in whole or in part 
of rayon. 

The respondent causes its said articles of wearing apparel, composed 
in whole or in part of rayon, when sold, to be transported from its 
place of business in the State of Missouri to purchasers thereof lo- 
cated in various other States of the United States and in the District 
of Columbia. Respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in said products in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 3. Rayon is a chemically manufactured fiber which may be 
manufactured so as to simulate silk and other natural fibers in texture 
and appearance. Fabrics and articles of wearing apparel manu- 
factured from such rayon fibers have the appearance and feel of silk 
or other natural fibers, and many members of the purchasing public 
are unable to distinguish between such rayon fabrics and articles of 
wearing apparel and fabrics and articles of wearing apparel manu- 
factured from silk or other natural fibers. Consequently, such rayon 
fabrics and articles of wearing apparel are readily accepted by some 
of the purchasing public as silk or other natural-fiber products. 

Par. 4. Products manufactured from silk, the product of the 
cocoon of the silkworm, have for many years been held, and still are 
held, in great public esteem and confidence because of their outstand- 
ing qualities. 

Par. 5. The respondent manufactures and sells in commerce as 
aforesaid articles of wearing apparel composed in whole or in part of 
rayon fibers, which articles of wearing apparel simulate in texture and 
appearance articles of wearing apparel composed of silk, the product 
of the cocoon of the silkworm, or other natural fibers. Respondent 
does not inform the purchasing public of the fact that the articles of 
wearing apparel which resemble silk or other natural-fiber garments 
in texture and appearance are made of rayon and not of silk or other 
natural fibers. 

Par. 6. The Commission finds that the practice of the respondent 
of offering for sale and selling in commerce, as aforesaid, articles of 
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wearing apparel, manufactured wholly or in part from rayon, which 
resemble in texture and appearance articles of wearing apparel manu- 
factured from silk or other natural fibers, without disclosing, in words 
familiar to the purchasing public, the fact that said articles of apparel 
are composed of rayon, is misleading and deceptive and many mem- 
bers of the purchasing public are thereby led to believe that said 
articles of wearing apparel are composed of silk, the product of the 
cocoon of the silkworm, or other natural fibers. 

Par. 7. The use by the respondent of the acts and practices herein- 
above described has the capacity and tendency to mislead and deceive 
the purchasers of its said products as to the fiber content thereof. By 
said acts and practices respondent also places in the hands of the 
purchasers of its articles of wearing apparel a means and instru- 
mentality whereby they may mislead and deceive wholesalers, retail- 
ers, and the purchasing public as to the fiber content of said products. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, testimony and other 
evidence introduced before a trial examiner of the Commission there- 
tofore duly designated by it, recommended decision of the trial ex- 
aminer with exceptions thereto, and briefs and oral argument of 
counsel (pursuant to request of counsel exceptions to the trial ex- 
aminer’s recommended decision and briefs and oral argument of coun- 
sel in the matter of Mary Muffet, Inc., Docket 5104, were considered 
in this matter to the extent applicable, the same as though they had 
been physically filed or made in this proceeding) ; and the Commis- 
sion having made its findings as to the facts and its conclusion that 
the respondent has violated the provisions of the Federal Trade Com- 
mission Act: 

It is ordered, That the respondent, National Dress Goods Co., a 
corporation, and its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution of articles of wearing ap- 
parel, or other products, composed in whole or in part of rayon, in 
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commerce as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from advertising, offering for sale, 
or selling products composed in whole or in part of rayon without 
clearly disclosing such rayon content. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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DARESH GARMENT COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED: VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5221. Complaint, Sept. 22, 1944—Decision, Dec. 26, 1950 


Products manufactured from silk, the product of the cocoon of the silk worm, 
have for many years been held, and still are held, in great public esteem 
and confidence because of their outstanding qualities. 


Where a corporation engaged in the manufacture and interstate sale and dis- 
tribution, among other articles of wearing apparel, of ladies’ dresses and 
blouses composed in whole or in part of rayon— 

Offered and sold such articles, which resembled silk or other natural fibers in 
texture and appearance, without disclosing in words familiar to the pur- 
chasing public that they were composed of rayon; 

With the result that many members thereof were thereby led to believe that said 
articles were composed of silk or other natural fibers, and that there was 
placed in the hands of purchasers of said wearing apparel a means where- 
by they might mislead and deceive wholesalers, retailers, and the purchas- 
ing public as to their fiber content: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 

Before Mr. W. W. Sheppard, trial examiner. 
Mr. DeWitt T. Puckett, Mr. George M. Martin, and Mr. Russell T. 

Porter for the Commission. 

Mr. Melvin A. Albert, of New York City, and Boyle, Priest & El- 
liott, of St. Louis, Mo., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Daresh Garment 
Co., Inc., a corporation, hereinafter referred to as respondent, has 
violated the provisions of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public inter- 
est, hereby issues its complaint, stating its charges in that respect as 
liens 

Paracrapy 1. Respondent, Daresh Garment Co., Inc., is a corpora- 
tion organized, existing and doing business under el by virtue of the 
laws of the State of Missouri, and has its principal office and place of 
business at 808 Washington Aven, St. Louis, Mo. 
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The respondent is now and for several years last past has been en- 
gaged in manufacturing garments from fabrics composed of rayon, 
and also from fabrics composed of rayon and other fibers. 

Respondent causes its said garments, when sold, to be transported 
from its said place of business in the State of Missouri to the pur- 
chasers thereof, located in the various States of the United States and 
in the District of Columbia. 

Respondent maintains and at all times mentioned herein has main- 
tained a substantial course of trade in said products in commerce 
among and between the various States of the United States and the 
District of Columbia. 

Par. 2. Rayon is a chemically manufactured fiber which may be 
manufactured so as to simulate silk fibers in texture and appearance 
and fabrics manufactured from such rayon fibers simulate silk fabrics 
in texture and appearance. Garments manufactured from fabrics 
composed of rayon have the appearance and feel of silk and many 
members of the purchasing public are unable to distinguish between 
such rayon garments and garments manufactured from silk, the prod- 
uct of the cocoon of the silkworm. Consequently, such rayon gar- 
ments are readily accepted by some members of the purchasing public 
as silk products. 

Par. 3. Products manufactured from silk, the product of the cocoon 
of the silkworm, have for many years been held and are still held in 
great public esteem because of their outstanding qualities, and there 
has been for many years, and still is, a public demand for such prod- 
ucts. 

Par. 4. The respondent manufactures and sells in commerce as 
- aforesaid, garments composed wholly or in part of rayon which gar- 
ments simulate in texture and appearance garments composed wholly 
or in part of silk, the product of the cocoon of the silkworm. Re- 
spondent does not inform the purchasing public of the fact that the 
garments, which resemble silk in texture and appearance, are made 
wholly or in part of rayon and not of silk. 

Par. 5. The practice of the respondent in offering for sale and sell- 
ing said garments, manufactured wholly or in part of rayon, which 
garments resemble in texture and appearance garments manufactured 
from silk, in commerce as aforesaid, without disclosing in words 
familiar to the purchasing public the fact that said garments are 
composed wholly or in part of rayon, is misleading and deceptive 
and many members of the purchasing public are thereby led to believe 
that the said rayon garments are composed wholly or in part of silk, 
the product of the cocoon of the silkworm. 
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Par. 6. The use by the respondent of the acts and practices herein- 
above described has the capacity and tendency to mislead and deceive 
and does mislead and deceive wholesalers and retailers who purchase 
respondent’s said garments as to the fiber content thereof. By said 
acts and practices respondent also places in the hands of the aforesaid 
purchasers of its products for resale a means and instrumentality 
whereby they may and do mislead and deceive the purchasing public 
as to the fiber content of said products. As a result of this deception, 
substantial quantities of respondent’s products are purchased in the 
belief that they are composed wholly or partly of silk, the product 
of the cocoon of the silkworm. 

Par. 7. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission, on September 22, 1944, issued and 
thereafter served its complaint in this proceeding upon the respondent, 
Daresh Garment Co., Inc., a corporation, charging it with the use 
of unfair and deceptive acts and practices in commerce in violation 
of the provisions of said act. After the issuance of the complaint 
and the filing of respondent’s answer thereto, testimony and other 
evidence in support of and in opposition to the allegations of the 
complaint were introduced before a trial examiner of the Commission 
theretofore duly designated by it, and such testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Thereafter this proceeding regularly came on for final consideration 
by the Commission on the complaint, answer thereto, testimony and 
other evidence, recommended decision of the trial examiner with excep- 
tions thereto, and briefs and oral argument of counsel (pursuant to 
request of counsel exceptions to the trial examiner’s recommended 
decision and briefs and oral argument of counsel in the matter of 
Mary Muffet, Inc., Docket 5104, were considered to the extent appli- 
cable, the same as though they had been physically filed or made in 
this proceeding) ; and the Commission, having duly considered the 
matter and having entered its order disposing of the exceptions to 
the recommended decision of the trial examiner, and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom: 
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ParacrarH 1. Respondent, Daresh Garment Co., Inc., is a corpo- 
ration organized and doing business under and by virtue of the laws 
of the State of Missouri, with its principal office and place of busi- 
ness at 808 Washington Avenue, St. Louis, Mo. 

Par. 2. The respondent is now, and for several years last past has 
been, engaged in manufacturing articles of wearing apparel, princi- 
pally ladies’ dresses, some of which are composed in whole or in 
part of rayon. 

The respondent causes its said articles of wearing apparel, com- 
posed in whole or in part of rayon, when sold, to be transported from 
its place of business in the State of Missouri to purchasers thereof 
located in various other States of the United States and in the District 
of Columbia, Respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in said products in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 3. Rayon is a chemically manufactured fiber which may be 
manufactured so as to simulate silk and other natural fibers in texture 
and appearance. Fabrics and articles of wearing apparel manufac- 
tured from such rayon fibers have the appearance and feel of silk 
or other natural fibers, and many members of the purchasing public 
are unable to distinguish between such rayon fabrics and articles of 
wearing apparel and fabrics and articles of wearing apparel manu- 
factured from silk or other natural fibers. Consequently, such rayon 
fabrics and articles of wearing apparel are readily accepted by some 
of the purchasing public as silk or other natural-fiber products. 

Par. 4. Products manufactured from silk, the product of the 
cocoon of the silkworm, have for many years been held, and still are 
held, in great public esteem and confidence because of their outstand- 
ing qualities. 

Par. 5. The respondent manufactures and sells in commerce as 
aforesaid articles of wearing apparel composed in whole or in part 
of rayon fibers, which articles of wearing apparel simulate in texture 
and appearance articles of wearing apparel composed of silk, the 
product of the cocoon of the silkworm, or other natural fibers. Re- 
spondent does not inform the purchasing public of the fact that the 
articles of wearing apparel which resemble silk or other natural- 
fiber garments in texture and appearance are made of rayon and not 
of silk or other natural fibers. 

Par. 6. The Commission finds that the practice of the respondent 
of offering for sale and selling in commerce, as aforesaid, articles of 
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wearing apparel, manufactured wholly or in part from rayon, which 
resemble in texture and appearance articles of wearing apparel manu- 
factured from silk or other natural fibers, without disclosing, in 
words familiar to the purchasing public, the fact that said articles 
of apparel are composed of rayon, is misleading and deceptive ‘and 
many members of the purchasing public are thereby led to believe 
that said articles of wearing apparel are composed of silk, the prod- 
uct of the cocoon of the silkworm, or other natural fibers. 

Par. 7. The use by the respondent of the acts and practices here- 
inabove described has the capacity and tendency to mislead and de- 
ceive the purchasers of its said products as to the fiber content 
thereof. By said acts and practices respondent also places in the 
hands of the purchasers of its articles of wearing apparel a means 
and instrumentality whereby they may mislead and deceive whole- 
salers, retailers, and the purchasing public as to the fiber content of 
said products. ; 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of the respondent, 
testimony and other evidence introduced before a trial examiner. of 
the Commission theretofore duly designated by it, recommended 
decision of the trial examiner with exceptions thereto, and briefs and 
oral argument of counsel (pursuant to request of counsel exceptions 
to the trial examiner’s recommended decision and briefs and oral 
argument of counsel in the matter of Mary Muffet, Inc., Docket 5104, 
were considered in this matter to the extent applicable, the same as 
though they had been physically filed or made in this proceeding) ; 
and the Commission having made its findings as to the facts and its 
conclusion that the respondent has violated the provisions of the 
Federal Trade Commission Act: 

It as ordered, 'That the respondent, Daresh Garment Co., Inc., a 
corporation, and its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution of articles of wearing 
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apparel, or other products, composed in whole or in part of rayon, in 
commerce as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from advertising, offering for sale, 
or selling products composed in whole or in part of rayon without 
clearly disclosing such rayon content. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 


748 FEDERAL TRADE COMMISSION DECISIONS 


Complaint 47 ¥. Te, 


In THE MATTER OF 


FRELICH, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5223. Complaint, Sept. 25, 1944—Decision, Dec. 26, 1950 


Products manufactured from silk, the product of the cocoon.of the silk worm, 
have for many years been held, and still are held, in great public esteem 
and confidence because of their outstanding qualities. 


Where a corporation engaged in the manufacture and interstate sale and dis- 
tribution of articles of wearing apparel consisting principally of ladies’ 
clothes, and composed, in the case of some, in whole or in part of rayon— 

Offered and sold such articles, which resembled silk or other natural fibers in 
texture and appearance, without disclosing in words familiar to the purchas- 
ing public that they were composed of rayon; 

With the result that many members thereof were thereby led to believe that 
said articles were composed of silk or other natural fibers, and that there 
was placed in the hands of purchasers of said wearing apparel a means 
whereby they might mislead and deceive wholesalers, retailers, and the pur- 
chasing public as to their fiber content: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and de- 
ceptive acts and practices in commerce. 


Before Mr. W. W. Sheppard, trial examiner. 
Mr. DeWitt T. Puckett, Mr. George M. Martin, and Mr. Russell 
T. Porter for the Commission. 


Mr. Melvin A. Albert, of New York City, and Boyle, Priest & Elliott 
of St. Louis, Mo., for respondent. 


? 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Frelich, Inc., a cor- 
poration, hereinafter referred to as respondent, has violated the pro- 
visions of said act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracrapy 1. Respondent, Frelich, Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Missouri, and has its principal office and place of business at 
808 Washington Avenue, St. Louis, Mo. 
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The respondent is now and for several years last past has been en- 
gaged in manufacturing garments from fabrics composed of rayon, 
and also from fabrics composed of rayon and other fibers. 

Respondent causes its said garments, when sold, to be transported 
from its said place of business in the State of Missouri to the purchasers 
thereof, located in the various States of the United States and in the 
District of Columbia. 

Respondent maintains and at all times mentioned herein has main- 
tained a substantial course of trade in said products in commerce 
among and between the various States of the United States and the 
District of Columbia. 

Par. 2. Rayon isa chemically manufactured fiber which may be man- 
ufactured so as to simulate silk fibers in texture and appearance and 
fabrics manufactured from such rayon fibers simulate silk fabrics in 
texture and appearance. Garments manufactured from fabrics com- 
posed of rayon have the appearance and feel of silk and many mem- 
bers of the purchasing public are unable to distinguish between such 
rayon garments and garments manufactured from silk, the product 
of the cocoon of the silkworm. Consequently, such rayon garments 
are readily accepted by some members of the purchasing public as 
silk products. 

Par. 3. Products manufactured from silk, the product of the cocoon 
of the silkworm, have for many years been held and are still held 
in great public esteem because of their outstanding qualities, and 
there has been for many years, and still is, a public demand for such 
products. 

Par. 4. The respondent manufactures and sells in commerce as afore- 
said, garments composed wholly or in part of rayon, which garments 
simulate in texture and appearance garments composed wholly or in 
part of silk, the product of the cocoon of the silkworm. Respondent 
does not inform the purchasing public of the fact that the garments, 
which resemble silk in texture and appearance, are made wholly or in 
part of rayon and not of silk. 

Par. 5. The practice of the respondent in offering for sale and 
selling said garments, manufactured wholly or in part of rayon, which 
garments resemble in texture and appearance garments manufactured 
from silk, in commerce as aforesaid, without disclosing in words 
familiar to the purchasing public the fact that said garments are 
composed wholly or in part of rayon, is misleading and deceptive and 
many members of the purchasing public are thereby led to believe 
that the said rayon garments are composed wholly or in part of sik, 
the product of the cocoon of the silkworm. 
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Par. 6. The use by the respondent of the acts and practices here- 
inabove described has the capacity and tendency to mislead and de- 
ceive and does mislead and deceive wholesalers and retailers who 
purchase respondent’s said garments as to the fiber content thereof. 
By said acts and practices respondent also places in the hands of the 
aforesaid purchasers of its product for resale a means and instru- 
inentality whereby they may and do mislead and deceive the pur- 
chasing public as to the fiber content of said products. As a result 
of this deception, substantial quantities of respondent’s products are 
purchased in the belief that they are composed wholly or partly of 
silk, the product of the cocoon of the silkworm. 

Par. 7. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission, on September 25, 1944, issued and 
thereafter served its complaint in this proceeding upon the respond- 
ent, Frelich, Inc., a corporation, charging it with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. After the issuance of the complaint and the filing 
of respondent’s answer thereto, testimony and other evidence in sup- 
port of and in opposition to the allegations of the complaint were 
introduced before a trial examiner of the Commission theretofore duly 
designated by it, and such testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter this 
proceeding regularly came on for final consideration by the Commis- 
sion on the complaint, answer thereto, testimony and other evidence, 
recommended decision of the trial examiner with exceptions thereto, 
and briefs and oral argument of counsel (pursuant to request of coun- 
sel exceptions to the trial examiner’s recommended decision and briefs 
and oral argument of counsel in the matter of Mary Muffet, Inc., 
Docket 5104, were considered to the extent applicable, the same as 
though they had been physically filed or made in this proceeding) ; 
and the Commission, having duly considered the matter and having 
entered its order disposing of the exceptions to the recommended 
decision of the trial examiner, and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom : 
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Paracrapy 1. Respondent, Frelich, Inc., is a corporation organized 
and doing business under and by virtue of the laws of the State of 
Missouri, with its principal office and place of business at 808 Wash- 
ington Avenue, St. Louis, Mo. 

Par. 2. The respondent is now, and for several years last past has 
been, engaged in manufacturing articles of wearing apparel, prin- 
cipally ladies’ clothes, some of which are composed in whole or in 
part of rayon. 

The respondent causes its said articles of wearing apparel, com- 
posed in whole or in part of rayon, when sold, to be transported from 
its place of business in the State of Missouri to purchasers thereof 
located in various other States of the United States and in the District 
of Columbia. Respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in said products in com- 
merce among and between the various States of the United States 
and in the District of Columbia. 

Par. 3. Rayon is a chemically manufactured fiber which may be 
manufactured so as to simulate silk and other natural fibers in texture 
and appearance. Fabrics and articles of wearing apparel manufac- 
tured from such rayon fibers have the appearance and feel of silk 
or other natural fibers, and many members of the purchasing public 
are unable to distinguish between such rayon fabrics and articles 
of wearing apparel and fabrics and articles of wearing apparel man- 
ufactured from silk or other natural fibers. Consequently, such rayon 
fabrics and articles of wearing apparel are readily accepted by some 
of the purchasing public as silk or other natural-fiber products. 

Par. 4. Products manufactured from silk, the product of the co- 
coon of the silkworm, have for many years been held, and still are 
held, in great public esteem and confidence because of their outstand- 
ing qualities. 

Par. 5. The respondent manufactures and sells in commerce as 
aforesaid articles of wearing apparel composed in whole or in part 
of rayon fibers, which articles of wearing apparel simulate in texture 
and appearance articles of wearing apparel composed of silk, the 
product of the cocoon of the silkworm, or other natural fibers. Re- 
spondent does not inform the purchasing public of the fact that the 
articles of wearing apparel which resemble silk or other natural-fiber 
garments in texture and appearance are made of rayon and not 
of silk or other natural fibers. 

Par. 6. The Commission finds that the practice of the respondent 
of offering for sale and selling in commerce, as aforesaid, articles 
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of wearing apparel, manufactured wholly or in part from rayon, 
which resemble in texture and appearance articles of wearing apparel 
manufactured from silk or other natural fibers, without disclosing, 
in words familiar to the purchasing public, the fact that said articles 
of apparel are composed of rayon, is misleading and deceptive and 
many members of the purchasing public are thereby led to believe 
that said articles of wearing apparel are composed of silk, the prod- 
uct of the cocoon of the silkworm, or other natural fibers. 

Par. 7. The use by the respondent of the acts and practices herein- 
above described has the capacity and tendency to mislead and deceive 
the purchasers of its said products as to the fiber content thereof. By 
said acts and practices respondent also places in the hands of the 
purchasers of its articles of wearing apparel a means and instrumen- 
tality whereby they may mislead and deceive wholesalers, retailers, 
and the purchasing public as to the fiber content of said products. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, answer of the re- 
spondent, testimony and other evidence introduced before a trial 
examiner of the Commission theretofore duly designated by it, rec- 
ommended decision of the trial examiner with exceptions thereto, and 
briefs and oral argument of counsel (pursuant to request of counsel 
exceptions to the trial examiner’s recommended decision and briefs 
and oral argument of counsel in the matter of Mary Muffet, Inc., 
Docket 5104, were considered in this matter to the extent applicable, 
the same as though they had been physically filed or made in this 
proceeding) ; and the Commission having made its findings as to the 
facts and its conclusion that the respondent has violated the provi- 
sions of the Federal Trade Commission Act: 

Lt is ordered, That the respondent, Frelich, Inc., a corporation, and 
its officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale, and distribution of articles of wearing apparel, or other prod- 
ucts, composed in whole or in part of rayon, in commerce as “com- 
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merce” is defined in the Federal Trade Commission Act, do. forth- 
with cease and desist from advertising, offering for sale, or selling 
products composed in whole or in part of rayon without clearly dis- 
closing such rayon content. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MATrer OF 


WAX BROS. & ROSENBERG DRESS CO., INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5276. Complaint, Feb. 10, 1945—Decision, Dec. 26, 1950 


Products manufactured from silk, the product of the cocoon of the silk worm, 
have for many years been held, and still are held, in great public esteem and 
confidence because of their outstanding qualities. 

Where a corporation engaged in the manufacture and interstate sale and dis- 
tribution of women’s wearing apparel, some of which was composed in 
whole or in part of rayon— 

Offered and sold such articles, which resembled silk or other natural fibers in 
texture and appearance, without disclosing in words familiar to the pur- 
chasing public that they were composed of rayon; 

With the result that many members thereof were thereby led to believe that 
said articles were composed of silk or other natural fibers, and that there 
was placed in the hands of purchasers of said wearing apparel a means 
whereby they might mislead and deceive wholesalers, retailers, and the pur- 
chasing public as to their fiber content: 

Held, That such acts and practices, under the circumstances set forth, were all: 
to the prejudice and injury of the public, and constituted unfair and de- 
ceptive acts and practices in commerce. 


Before Mr. W. W. Sheppard, trial examiner. 

Mr. DeWitt T. Puckett, Mr. George M. Martin, and Mr. Russell T. 
Porter for the Commission. 

Mr. Melvin A. Albert and Mr. Charles Sonnenreich, of New York 
City, and Boyle, Priest & Elliott, of St. Louis, Mo., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Wax Bros. & Rosen- 
berg Dress Co., Inc., a corporation, hereinafter referred to as respond- 
ent, has violated the provisions of the said act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrapy 1. The respondent, Wax Bros. & Rosenberg Dress Co., 
Inc., is a corporation organized, existing and doing business under and 
by virtue of the laws of the State of Missouri, with its principal office 
located at 808 Washington Avenue, St. Louis, Mo. 
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Par. 2. Respondent is now and for several years last past has beer 
engaged in manufacturing women’s wearing apparel from fabrics 
composed of rayon and cian from fabrics composed of rayon a 
other fibers. 

Respondent causes its said wearing apparel when sold to be trans- 
ported from its said place of business in the State of Missouri to the 
purchasers thereof, located in the various States of the United States 
and in the District of Columbia. 

Respondent maintains and at all times mentioned herein has main- 
tained a substantial course of trade in said products in commerce 
among and between the various States of the United States and the 
District of Columbia. 

Par. 3. Rayon is a chemically manufactured fiber which may be 
manufactured so as to simulate natural fibers in texture and appear- 
ance and fabrics manufactured from such rayon fibers simulate 
natural-fiber fabrics in texture and appearance. Garments manu- 
factured from such rayon fabrics have the appearance and feel of nat- 
ural fiber garments, and many members of the purchasing public are 
unable to distinguish between such rayon garments and garments 
manufactured from natural fibers. Consequently, such rayon gar- 
ments are readily accepted by some members of the purchasing public 
as natural-fiber products. 

Par. 4. Products manufactured from silk, the product of the cocoon 
of the silk worm, have for many years been held and still are held 
in great public esteem because of their outstanding qualities and there 
has been for many years and still is a public demand for such products. 

Par. 5. The respondent sells in commerce, as aforesaid, garments 
composed wholly or in part of rayon, which garments simulate in 
texture and appearance garments composed wholly or in part of silk, 
the product of the cocoon of the silk worm. Respondent does not 
inform the purchasing public of the fact that the garments which 
resemble silk in texture and appearance are made wholly or in part 
of rayon and not of silk. 

Par. 6. The practice of the respondent in offering for sale and sell- 
ing garments manufactured wholly or in part of rayon which re- 
semble in texture and appearance garments manufactured wholly or 
in part of silk, in commerce as aforesaid, without disclosing in words 
familiar to the purchasing public the fact that the said garments are 
composed wholly or in part of rayon, is misleading and deceptive and 
many members of the purchasing public are thereby led to believe that 
said garments are composed wholly or in part of silk, the product of 
the cocoon of the silkworm. 


756 FEDERAL TRADE COMMISSION DECISIONS 
Findings 47 F.T.C. 


Par. 7. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FInpINGs AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission, on February 10, 1945, issued and there- 
after served its complaint in this proceeding upon the respondent, Wax 
Bros. & Rosenberg Dress Co., Inc., a corporation, charging it with the 
use of unfair and deceptive acts and practices in commerce in violation 
of the provisions of said act. After the issuance of the complaint and 
the filing of respondent’s answer thereto, testimony and other evidence 
in support of and in opposition to the allegations of the complaint 
were introduced before a trial examiner of the Commission thereto- 
fore duly designated by it, and such testimony and other evidence were 
duly recorded and filed in the office of the Commission. ‘Thereafter 
this proceeding regularly came on for final consideration by the Com- 
mission on the complaint, answer thereto, testimony and other evi- 
dence, recommended decision of the trial examiner with exceptions 
thereto, and briefs and oral argument of counsel (pursuant to request 
of counsel exceptions to the trial examiner’s recommended decision and 
briefs and oral argument of counsel in the matter of Mary Muffet, 
Inc., Docket 5104, were considered to the extent applicable, the same 
as though they had been physically filed or made in this proceeding) ; 
and the Commission, having duly considered the matter and having 
entered its order disposing of the exceptions to the recommended de- 
cision of the trial examiner, and being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn there- 
from: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Wax Bros. & Rosenberg Dress Co., Inc., 
is a corporation organized and doing business under and by virtue of 
the laws of the State of Missouri, with its principal office and place 
of business at 808 Washington Avenue, St. Louis, Mo. 

Par. 2. The respondent is now, and for several years last past has 
been, engaged in manufacturing women’s wearing apparel, some of 
which is composed in whole or in part of rayon. 

The respondent causes its said articles of wearing apparel, composed 
in whole or in part of rayon, when sold, to be transported from its 
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place of business in the State of Missouri to purchasers thereof located 
in various other States of the United States and in the District of 
Columbia. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in said products in commerce among 
and between the various States of the United States and in the District 
of Columbia. 

Par. 3. Rayon is a chemically manufactured fiber which may be 
manufactured so as to simulate silk and other natural fibers in texture | 
and appearance. Fabrics and articles of wearing apparel manufac- 
tured from such rayon fibers have the appearance and feel of silk or 
other natural fibers, and many members of the purchasing public are 
unable to distinguish between such rayon fabrics and articles of wear- 
ing apparel and fabrics and articles of wearing apparel manufactured 
from silk or other natural fibers. Consequently, such rayon fabrics 
_ and articles of wearing apparel are readily accepted by some of the 

purchasing public as silk or other natural-fiber products. 

Par. 4. Products manufactured from silk, the product of the cocoon 
of the silkworm, have for many years been held, and still are held, in 
great public esteem and confidence because of their oustanding quali- 
ties. 

Par. 5. The respondent manufactures and sells in commerce as 
aforesaid articles of wearing apparel composed in whole or in part 
of rayon fibers, which articles of wearing apparel simulate in texture 
and appearance articles of wearing apparel composed of silk, the prod- 
uct of the cocoon of the silkworm, or other natural fibers. Respond- 
ent does not inform the purchasing public of the fact that the articles 
of wearing apparel which resemble silk or other natural-fiber garments 
in texture and appearance are made of rayon and not of silk. or other 
natural fibers. 

Par. 6. The Commission finds that the practice of the respondent of 

offering for sale and selling in commerce, as aforesaid, articles of wear- 
ing apparel, manufactured wholly or in part from rayon, which re- 
semble in texture and appearance articles of wearing apparel manu- 
factured from silk or other natural fibers, without disclosing, in words 
familiar to the purchasing public, the fact that said articles of apparel 
are composed of rayon, is misleading and deceptive and many mem- 
bers of the purchasing public are thereby led to believe that said 
articles of wearing apparel are composed of silk, the product of the 
cocoon of the silkworm, or other natural fibers. 

Par. 7. The use by the respondent of the acts and practices herein- 
above described has the capacity and tendency to mislead and deceive 
the purchasers of its said products as to the fiber content thereof. 
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By said acts and practices respondent also places in the hands of the 
purchasers of its articles of wearing apparel a means and instrumen- 
tality whereby they may mislead and deceive wholesalers, retailers, 
and the purchasing public as to the fiber content of said products. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, answer of the re- 
spondent, testimony and other evidence introduced before a trial 
examiner of the Commission theretofore duly designated by it, recom- 
mended decision of the trial examiner with exceptions thereto, and 
briefs and oral argument of counsel (pursuant to request of counsel 
exceptions to the trial examiner’s recommended decision and briefs 
and oral argument of counsel in the matter of Mary Muffet, Inc., 
Docket 5104, were considered in this matter to the extent applicable, 
the same as though they had been physically filed or made in this 
proceeding) ; and the Commission having made its findings as to the 
facts and its conclusion that the respondent has violated the provisions 
of the Federal Trade Commission Act: 

It is ordered, That the respondent, Wax Bros. & Rosenberg Dress 
Co., Inc., a corporation, and its officers, representatives, agents, and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale, and distribution of articles of 
wearing apparel, or other products, composed in whole or in part of 
rayon, in commerce as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from advertising, offer- 
ing for sale, or selling products composed in whole or in part of rayon 
without clearly disclosing such rayon content. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In tHe Martrer oF 


BRANDWEIN SPORTSWEAR, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5629. Complaint, Dec. 27, 1948—Decision, Dec. 26, 1950 


Where a corporation engaged in the introduction, and manufacture for intro- 
duction, into commerce, and in the interstate sale, transportation and dis- 
tribution, among other wool products, of women’s coats and other garments— 

Misbranded said products, in violation of the provisions of the Wool Products 
Labeling Act and the rules and regulations promulgated thereunder, by 
failing to affix thereto a stamp, tag, label or other means of identification, 
or a substitute in lieu thereof, as provided by said act, showing the per- 
centage of the fiber weight of wool and other fiber, including the name of 
the manufacturer or the manufacturer’s identification number, and that of 
a seller or reseller of the product, or the names of persons subject to sec. 3 
of said act: 

Held, That such acts and practices, under the circumstances set forth, were 
in violation of said act and rules and regulations, and constituted unfair 
and deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


Before Mr. John W. Addison, trial examiner. | 
Mr. DeWitt T. Puckett and Mr. Russell T. Porter for the Com- 


mission. 
Mr. Marcus Miller, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission 
having reason to believe that Brandwein Sportswear, Inc., a corpo- 
ration, hereinafter referred to as respondent, has violated the pro- 
visions of the said acts and the rules and regulations promulgated 
under the Wool Products Labeling Act of 1939 and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrapn 1. The respondent, Brandwein Sportswear, Inc., is a 
New York corporation engaged in manufacturing and selling wearing 
apparel. It maintains a sales office at 244 West Thirty-ninth Street 
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in New York City, and its factory is located at 418 Madison Street, 
Hoboken, N. J. 

Par. 2. The respondent is engaged in the introduction and manu- 
facture for introduction into commerce, and in the sale, transportation 
and distribution of wool products, as such products are defined in the 
Wool Products Labeling Act of 1939, in commerce as “commerce” 
is defined in said act and in the Federal Trade Commission Act. 
Many of respondent’s said products are composed in whole or in part 
of wool, reprocessed wool, or reused wool, as those terms are defined 
in the Wool Products Labeling Act of 1939, and such products are 
subject to the provisions of said act and the rules and regulations pro- 
mulgated thereunder. Since July 15, 1941, respondent has violated 
the provisions of said act and said rules and regulations in the intro- 
duction and manufacture for introduction into commerce, and in the 
sale, transportation and distribution of said wool products in said 
commerce, by causing said wool products to be misbranded within the 
intent and meaning of said act and rules and regulations. 

Par. 3. Among the wool products introduced and manufactured for 
introduction into commerce, and sold, transported and distributed in 
said commerce as aforesaid, were articles of wearing apparel, such as 
women’s coats and other garments. Exemplifying respondent’s 
practice of violating said act and the rules and regulations promul- 
gated thereunder is its misbranding of the aforesaid garments in 
violation of the provisions of said act and said rules and regulations 
by failing to affix to said garments a stamp, tag, label or other means 
of identification, or a substitute in lieu thereof, as provided by said 
act, showing (a) the percentage of the total fiber weight of the wool 
product, exclusive of ornamentation not exceeding five percentum of 
said total fiber weight of (1) wool, (2) reprocessed wool, (3) reused 
wool, (4) each fiber other than wool where said percentage by weight 
of such fiber was five percentum or more, and (5) the aggregate of 
all other fibers; (6) the maximum percentage of the total weight of 
the wool product of nonfibrous loading, filling or adulterating matter; 
(¢) the percentages in words and figures plainly legible by weight 
of the wool contents of such wool product where said wool product 
contains a fiber other than wool; (d) the name of the manufacturer 
of the wool product, or the manufacturer’s registered identification 
number and the name of a seller or reseller of the product as provided 
for in the rules and regulations promulgated under such act, or the 
name of one or more persons subject to section 3 of said act with 
respect to such wool product. 
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Par. 4. The aforesaid acts, practices, and methods of respondent as 
alleged were and are in violation of the Wool Products Labeling Act 
of 1939, and the rules and regulations promulgated thereunder, and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FInpINGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade Com- 
mission on December 27, 1948, issued and subsequently served its 
complaint in this proceeding upon the respondent, Brandwein Sports- 
wear, Inc., a corporation, charging it with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of those acts. After filing its original answer to the complaint, re- 
spondent requested and obtained leave to withdraw said answer and 
to substitute therefor an answer admitting all of the material allega- 
tions of fact in the complaint and waiving all intervening procedure 
and further hearings as to the facts. Such substitute answer was in 
due course filed in the office of the Commission. Thereafter, the pro- 
ceeding regularly came on for final consideration by the Commission 
upon the complaint and substitute answer, and the Commission, hav- 
ing duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


Paracraruy 1. The respondent, Brandwein Sportswear, Inc., is a 
New York corporation engaged in manufacturing and selling wearing 
apparel. It maintains a sales office at 244 West Thirty-ninth Street 
in New York City and its factory is located at 418 Madison Street, in 
the city of Hoboken, State of New Jersey. 

Par. 2. The respondent is engaged in the introduction and manu- 
facture for introduction into commerce, and in the sale, transportation 
and distribution of wool products, as such products are defined in 
the Wool Products Labeling Act of 1939, in commerce, as “commerce” 
is defined in said act and in the Federal Trade Commission Act. 
Many of respondent’s products are composed in whole or in part of 
wool, reprocessed wool, or reused wool, as those terms are defined in 
the Wool Products Labeling Act of 1939, and such products are sub- 
ject to the provisions of said act and the rules and regulations pro- 
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mulgated thereunder. Since July 15, 1941, respondent has violated 
the provisions of said act and said rules and regulations in the intro- 
duction and manufacture for introduction into commerce, and in the 
sale, transportation and distribution of said wool products in said 
commerce, by causing said wool products to be misbranded within the 
intent and meaning of said Act and the Rules and Regulations. 

Par. 3. Among the wool products introduced and manufactured 
for introduction into commerce, and sold, transported and distributed 
in said commerce, as aforesaid, were articles of wearing apparel, such 
as women’s coats and other garments. Exemplifying respondent’s 
practice of violating said act and the rules and regulations promul- 
gated thereunder is its misbranding of the aforesaid garments in 
violation of the provisions of said act and said rules and regulations 
by failing to affix to said garments a stamp, tag, label or other means 
of identification, or a substitute in lieu thereof, as provided by said 
act, showing (a) the percentage of the total fiber weight of the wool 
product, exclusive of ornamentation not exceeding five percentum of 
said total fiber weight, of (1) wool, (2) reprocessed wool, (8) reused 
wool, (4) each fiber other than wool where said percentage by weight 
of such fiber was five percentum or more and (5) the aggregate of all 
other fibers; (0) the maximum percentage of the total weight of the 
wool product of nonfibrous loading, filling or adulterating matter; 
(c) the name of the manufacturer of the wool product, or the manu- 
facturer of the wool product, or the manufacturer’s registered identi- 
fication number and the name of a seller or reseller of the product as 
provided for in the rules and regulations promulgated under such 
act, or the name of one or more persons subject to section 3 of said act 
with respect to such wool product. 


CONCLUSION 


The acts, practices and methods of respondent as herein found were 
and are in violation of the Wool Products Labeling Act of 1939 and 
the rules and regulations promulgated thereunder and constitute 
unfair and deceptive acts and practices in commerce within the in- 
tent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of respond- 
ent admitting all of the material allegations of fact in the complaint 
and waiving all intervening procedure and further hearings as to 
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the facts, and the Commission having made its findings as to the facts 
and its conclusion that respondent has violated the provisions of the 
Federal Trade Commission Act and the Wool Products Labeling Act. 
of 1939: . mn 

It is ordered, That the respondent, Brandwein Sportswear, Inc., 
a corporation, and its officers, agents, representatives and employees, 
directly or through any corporate or other device, in connection with 
the introduction or manufacture for introduction into commerce, or 
the sale, transportation or distribution of such products in commerce,. 
as “commerce” is defined in the aforesaid acts, do forthwith cease and 
desist from misbranding women’s coats or other “wool products,” as. 
defined in and subject to the Wool Products Labeling Act of 1939, 
which contain, purport to contain, or in any way are represented as 
containing, “wool,” “reprocessed wool,” or “reused wool,” as those 
terms are defined in said act, by failing to securely affix to or place on 
such products a stamp, tag, label or other means of identification 
showing in a clear and conspicuous manner: 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said 
total fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, 
(4) each fiber other than wool where said percentage by weight of such 
fiber is five percentum or more and (5) the aggregate of all other 
fibers ; 

(6) The maximum percentage of the total weight of such wool prod- 
uct of any nonfibrous loading, filling or adulterating matter; 

(c) The name of the manufacturer of the wool product, or the name 
of one or more persons subject to section 3 of the Wool Products 
Labeling Act of 1939 with respect to such wool product, or the regis- 
tered identification number of such person or persons, as provided for 
in rule 4 of the regulations to such act, as amended; 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (0) of section 3 of the Wool Products Labeling Act of 1939; and 

Provided further, That nothing contained in this order shall be 
construed as limiting any applicable provisions of said act or the 
rules and regulations promulgated thereunder. 

[tis further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which it has com- 
plied with this order. 
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In THE MATTER OF 


AMERICAN TEXTILE CONVERTERS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5659. Complaint, May 25, 1949—Decision, Dec. 26, 1950 


Where a corporation engaged in the introduction, and manufacture for intro- 
duction into commerce, and in the sale, transportation, and distribution, 
among other wool products, as defined in the Wool Products Labeling Act 
of certain sweaters labeled by it as “100% Wool Worsted,” some of which 
contained 46 percent wool and 54 percent cotton, and others 80 percent rayon 
and 20 percent wool— 

Misbranded said products in that they did not have affixed thereto a stamp, tag, 
label, or other means of identification showing the constituent fibers and 
percentages thereof, and other information required by said act and the 
rules and regulations promulgated thereunder: 

Held, That such acts, practices, and methods, under the circumstances set forth, 
were in violation of said act, rules and regulations, and constituted unfair 
and deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


Before Mr. John W. Addison, trial examiner. 
Mr. DeWitt T. Puckett and Mr. Randolph W. Branch for the Com- 
mission. 


Mr. Harry A. Margolis, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939 and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, 
having reason to believe that American Textile Converters, Inc., a 
corporation, herein referred to as respondent, has violated the provi- 
sions of said Acts and the rules and regulations promulgated under 
the Wool Products Labeling Act of 1939, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrary 1. The respondent, American Textile Converters, Inc., 
is a corporation organized, existing, and doing business under and 
by virtue of the laws of the State of New York, and has its principal 
office at 350 Fifth Avenue, New York, N. Y. Said respondent owns 
and operates two manufacturing establishments located at 29 East 
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Tenth Street and 30 East Tenth Street in New York City, wherein 
certain manufacturing processes are carried on by respondent in con- 
nection with the manufacture of its products. 

Par. 2. The respondent is engaged in the introduction and manu- 
facture for introduction into commerce, and in the sale, transportation 
and distribution of wool products, as such products are defined in the 
Wool Products Labeling Act of 1939, in commerce, as “commerce” is 
defined in said act and in the Federal Trade Commission Act. Many 
of respondent’s said products are composed in whole or in part of 
wool, reprocessed wool, or reused wool, as those terms are defined in 
the Wool Products Labeling Act of 1939, and such products are sub- 
ject to the provisions of said act and the rules and regulations promul- 
gated thereunder. Since July 15, 1941, respondent has violated the 
provisions of said act and said rules and regulations in the introduc- 
tion and manufacture for introduction into commerce, and in the sale, 
transportation and distribution of said wool products in said com- 
merce, by causing said wool products to be misbranded within the 
intent and meaning of said Act and the Rules and Regulations. 

Par. 38. Among the wool products introduced and manufactured 
for introduction into commerce, and sold, transported and distributed 
in said commerce as aforesaid, were children’s sweaters. Exempli- 
fying respondent’s practice of violating said act and the rules and 
regulations promulgated thereunder is its misbranding of the afore- 
said garments in violation of the provisions of said act and said rules 
and regulations by failing to affix to said garments a stamp, tag, label 
or other means of identification, or a substitute in lieu thereof, as 
provided by said act, showing (a) the percentage of the total fiber 
weight of the wool product, exclusive of ornamentation not exceeding 
five percentum of said total fiber weight of (1) wool, (2) reprocessed 
wool, (3) reused wool, (4) each fiber other than wool where said 
percentage by weight of such fiber was five percentum or more, and 
(5) the aggregate of all other fibers; (0) the maximum percentage of 
the total weight of the wool product of nonfibrous loading, filling or 
adulterating matter; (c) the percentages in words and figures plainly 
legible by weight of the wool contents of such wool product where 
said wool product contains a fiber other than wool; (d) the name of 
the manufacturer of the wool product, or the manufacturer’s regis- 
tered identification number and the name of a seller or reseller of the 
product as provided for in the rules and regulations promulgated 
under such act, or the name of one or more persons subject to section 
3 of said act with respect to such wool product. 
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Par. 4. The aforesaid acts, practices, and methods of respondent as 
alleged were and are in violation of the Wool Products Labeling Act of 
1939, and the rules and regulations promulgated thereunder, and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FInpINnGs as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade Com- 
mission on May 25, 1949, issued and subsequently served its complaint 
in this proceeding upon the respondent, American Textile Converters, 
Inc., a corporation, charging it with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of those 
acts. No answer to the complaint was filed by respondent. Subse- 
quently, at a hearing held before a trial examiner of the Commission 
theretofore duly designated by it, a stipulation of facts was entered 
into between the attorney supporting the complaint and the re- 
spondent, such stipulation being in lieu of evidence in support of or 
in opposition to the charges stated in the complaint. The stipulation 
expressly waived the filing by the trial examiner of a recommended 
decision in the matter. Thereafter, the proceeding regularly came 
on for final consideration by the Commission upon the complaint and 
stipulation (the filing of briefs and oral argument having been 
waived); and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, American Textile Converters, Inc., 
is a corporation organized, existing, and doing business under and by 
virtue of the laws of the State of New York, and has its principal 
office at 350 Fifth Avenue, in the city of New York, State of New 
York. Respondent owns and operates two manufacturing establish- 
ments located at 29 East Tenth Street and 30 East Tenth Street, in 
New York City, wherein certain manufacturing processes are carried 
on by the respondent in connection with the manufacture of its 
products. 

Par. 2. Respondent is engaged in the introduction and manufacture 
for introduction into commerce, and in the sale, transportation and dis- 
tribution of wool products, as such products are defined in the Wool 
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Products Labeling Act of 1939, in commerce, as “commerce” is de- 
fined in said act and in the Federal Trade Commission Act. Many 
of respondent’s products are composed in whole or in part of wool, 
reprocessed wool, or reused wool, as those terms are defined in the 
Wool Products Labeling Act of 1939, and such products are subject 
to the provisions of said act and the rules and regulations promulgated 
thereunder. Since July 15, 1941, respondent has violated the pro- 
visions of said act and said rules and regulations in the introduction 
and manufacture for introduction into commerce, and in the sale, trans- 
portation and distribution of said wool products in said commerce, by 
causing wool products to be misbranded within the intent and mean- 
ing of said act and rules and regulations. ° 

Par. 38. Among the wool products introduced and manufactured 
for introduction into commerce, and sold, transported, and dis- 
tributed in said commerce, as aforesaid, were children’s sweaters. 
Certain of such sweaters were labeled by respondent “100 percent 
wool worsted.” Four sweaters so labeled were, at the instance of 
the Commission, analyzed for fiber content by the National Bureau 
of Standards. Two of these sweaters were found to contain 46 per- 
cent wool and 54 percent cotton, while the other two were found to 
contain 80 percent rayon and 20 percent wool. All of these sweaters 
were thus misbranded in that they did not have affixed to them a 
stamp, tag, label, or other means of identification showing the con- 
stituent fibers, and percentages thereof, of such products and other 
information required by the Wool Products Labeling Act of 1939 
and the rules and regulations promulgated thereunder. 


CONCLUSION 


The acts, practices and methods of the respondent as herein found 
were in violation of the Wool Products Labeling Act of 1939 and 
the rules and regulations promulgated thereunder, and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission (no answer having 
been filed by respondent) and a stipulation of facts entered into be- 
tween counsel supporting the complaint and respondent, and the 
Commission having made its findings as to the facts and its conclu- 
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sion that respondent has violated the provisions of the Federal Trade 
Commission Act and the Wool Products Labeling Act of 1939: 

It is ordered, That the respondent, American Textile Converters, 
Inc., a corporation, and its officers, agents, representatives, and em- 
ployees, directly or through any corporate or other device, in con- 
nection with the introduction or manufacture for introduction into 
commerce, or the sale, transportation, or distribution of such prod- 
ucts in commerce, as “commerce” is defined in the aforesaid acts, do 
forthwith cease and desist from misbranding sweaters or other “wool 
products,” as defined in and subject to the Wool Products Labeling 
Act of 1939, which contain, purport to contain, or in any way are 
represented as containing “wool,” “reprocessed wool,” or “reused 
wool,” as those terms are defined in said act, by failing to securely 
affix to or place on such products a stamp, tag, label, or other means 
of identification showing in a clear and conspicuous manner: 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding 5 per centum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is 5 per centum or more and (5) the aggregate of all other 
fibers ; 

(>) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter; 

(c) The name of the manufacturer of the wool product, or the 
name of one or more persons subject to section 3 of the Wool Prod- 
ucts Labeling Act of 1939 with respect to such wool product, or the 
registered identification number of such person or persons, as pro- 
vided for in rule 4 of the regulations to such act, as amended; 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of section 3 of the Wool Products Labeling Act of 1939; and 

Provided further, That nothing contained in this order shall be 
construed as limiting any applicable provisions of said act or the 
rules and regulations promulgated thereunder. 

It ts further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE MATTER OF 


CASIMIRO MUOJO TRADING AS ALVI CO., 
AND AS ALVI, INC. 


COMPLAINT, MODIFIED FINDINGS AS TO THE FACTS, AND ORDER IN REGARD 
TO THE ALLEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED 
SEPT. 26, 1914 


Docket 4484 Complaint, Apr. 5, 1941—Decision, Dec. 29, 1950 


Where an individual engaged in the interstate sale and distribution of a certain 
hair dye cosmetic which he variously designated as “Vitale Instantaneous 
Hair Dye,’ and by other names; in advertising the same through news- 
papers and through circulars, leaflets and other advertising literature and 
otherwise— 

{a@) Represented falsely that said preparation was scientific, safe, and free 
from harmful, dangerous, and injurious chemicals; would end premature 
gray hair, produce a permanent natural uniform shade, and give the hair 
the warmth, color, luster, and glint of youth; and that its use would have 
no ill effects; 

The facts being that it was a chemical dye and would not and could not ac- 
complish the aforesaid results or affect the hair in any way other than 
as a dye; it contained paraphenylenediamine, a toxic coal-tar derivative, 
and use thereof would in some cases cause skin irritations and other harm- 
ful effects ; 

With capacity and tendency to mislead and deceive a substantial portion of 
the purchasing public into the erroneous belief that such representations 
were true, and thereby induce a portion thereof to purchase his said prep- 
aration: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


In said proceeding in which the complaint charged and in which the Com- 
mission originally found in its decision on August 7, 1941, 33 F. T. C. 935, 
that respondent’s advertisements constituted false advertisements in that 
they failed to reveal that said preparation when applied to the skin or face 
or head was potentially dangerous by reason of its aforesaid content ; 

The Commission was of the opinion and found that said advertisements 
would not therefore constitute false advertisements under its present policy 
as promulgated on December 11, 1946, and amended on March 2, 1948, under 
which it stated that it would not thereafter consider any advertisement 
of a coal-tar hair dye of the “para” type as false merely because of such 
a failure to reveal such potential danger by reason of its paraphenylene- 
diamine content, when the label on the preparation bore such a statement 
and when the accompanying directions were adequate for the preliminary 
testing ; 
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It appearing in the instant matter that the accompanying label did bear such 
a statement and advised that a preliminary test according to directions 
should first be made and that the product must not be used for dyeing 
the eyelashes and eyebrows—which might cause blindness—and that the 
accompanying directions were in all respects adequate to enable purchasers 
to make the preliminary test referred to. 

Mr. B. G. Wilson for the Commission. 
Mr. Alfred C. Ditolla, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Casimiro Muojo, 
an individual, trading as Alvi Co. and as Alvi, Inc., hereinafter 
referred to as respondent, has violated the provisions of the said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParacraPH 1. Respondent, Casimiro Muojo, is an individual trading 
as Alvi Co. and as Alvi, Inc., with his office and principal place of 
business at 158 Grand Street, New York, N. Y., from which address 
he transacts business under the above trade names. 

Par. 2. The respondent is now, and for more than 1 year last past 
has been, engaged in the sale and distribution of a certain hair dye 
cosmetic, variously designated as Vitale Instantaneous Hair Dye, 
Vitale Rapid Hair Coloring, Vitale Rapid, Vitale Hair Coloring, 
Vitale Hair Dye, and as Vitale. 

In the course and conduct of his business the respondent causes 
said cosmetics, when sold, to be transported from his place of business 
in the State of New York to purchasers thereof located in other 
States of the United States and in the District of Columbia. 

At all times mentioned herein, respondent has maintained a course 
of trade in said cosmetic, sold and distributed by him in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of his aforesaid business, the 
respondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements con- 
cering his said product by the United States mails and by various 
other means in commerce, as commerce is defined in the Federal 
Trade Commission Act; and respondent has also disseminated, and 
is now disseminating, and has caused and is now causing the een 
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nation of, false advertisements concerning his said product, by various 
means, for the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase of his said product in commerce, 
as “commerce” is defined in the Federal Trade Commission Act. 
Among, and typical of, the false, misleading, and deceptive statements 
and representations contained in said false advertisements, dissemi- 
nated and caused to be disseminated, as hereinabove set forth, by 
advertisements in newspapers, are the following: 


WHITE HAIR 


Can be eliminated without danger in only 15 minutes by using Vitale Rapid 
once a month. It does not discolor upon washing and gives a natural shade. 
Price $2. Free sample. State color. 

Alvi, Ine. 
158 Grand Street 
New York 


GRAY HAIR 
Will vanish in 15 minutes by using the rapid dye “Vitale” once a month. 
Box for 4 applications, $2. Ask for free sample and state the color of your 
hair. 
Alvi Co. 
158 Grand Street, N. Y. 


GRAY HAIR 


Can be eliminated without danger in only 15 minutes by using Vitale Rapid 
once a month. Does not iose color when washed and gives a natural shade. 
Price $2. Free sample. State color. 


Alvi Co. 
158 Grand Street, N. Y. 


In answer to requests for free samples offered in the foregoing 
newspaper advertisements and in reply to inquiries regarding said 
product, the respondent also disseminated in the manner and for the 
purpose aforesaid, circulars, leaflets, and other advertising literature 
by the United States mails and by various other means in commerce, 
containing the following false, misleading, and deceptive statements 
and representations: 

Vitale gives a clear and natural color. The Vitale can be used by all persons 
having perfect skin and hair. When in doubt, we advise you to wash a bit of 


the skin behind the ear or on the arm. When dry, mix a few drops from 
vials A and B and apply. If no redness appears on the following morning, 
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you can use Vitale with the assurance that it will do no harm. Vitale is a 
most economical modern dye, free from any harmful material. Send the coupon 
today for the large box, and you will be glad to have given your hair the 
warmth and luster of youth. 

Alvi Co. 


158 Grand Street 
New York, N. Y. 


VITALH HAIR COLORING 


Only 15 minutes required to banish gray hair. One application is required. 

Vitale is easily applied in your own home with success. 

Safe for scalp and hair. Perfect color. Vitale is safe. Over 30 years of 
experience in manufacturing hair preparations are your best guarantee. 

Vitale, the scientific rapid hair coloring has brought happiness to thousands 
of women, security and youthful appearance to thousands of men. 


Alvi Co. 
158 Grand Street 
New York, N. Y. 


Thousands use the Vitale with great success. It has been endorsed by the 
leading beauticians in Europe and America for over 10 years, because it is not 
a commercialized hair dye, but the result of scientific researches. Vitale is per- 
fectly safe. Hair colorings are safe to use. This modern hair coloring, free from 
any dangerous materials, is economical and safe. Write today for the large box, 
and you will be glad to have given the youthful color, and glint to your hair. 


Alvi Co. 
158 Grand Street 
New York, N. Y. 


Youthful Hair—enD THE TRAGEDY OF PREMATURE GRAYNESS QUICKLY—SAFELY 


In order to overcome the handicap of gray hair, “Vitale,” a rapid ideal hair 
coloring, was developed after years of constant research and study. 

Vitale, not only duplicates nature’s color but penetrates inside the hair, after 
nature’s own fashion, retaining its natural lustre silkiness and beauty. 


Alvi Distributors 
158 Grand Street 
New York, N. Y. 


Vitale Rapid to restore youthful color to gray hair in nature’s way. It pro- 
duces a natural color that cannot be distinguished even under close serutiny. It 
does not contain injurious chemicals. It is permanent. It will give a uniform 
shade throughout a number of years. There is more quality, supreme quality and 
effectiveness in Vitale than any other preparation. 


Alvi, Ine. 
158 Grand Street 
New York, N. Y. 
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Par. 4. By the use of the representations hereinabove set forth and 
other representations similar thereto not specifically set out herein, 
the respondent represents that his hair dye cosmetic, designated as 
Vitale Instantaneous Hair Dye and by various other names as afore- 
said, is scientific, safe, and free from harmful, dangerous, and injuri- 
ous chemicals; that it will end premature gray hair; that it will pro- 
duce a permanent, natural, uniform shade; that it gives the hair the 
warmth, color, luster, and glint of youth and that its use will have no 
ill effects upon the human body. 

Par. 5. The foregoing representations are grossly exaggerated, 
false, and misleading. In truth and in fact, the cosmetic sold and 
distributed by the respondent as aforesaid is a chemical dye and will 
not end premature gray hair, nor will it produce a permanent, natural, 
uniform shade. It is incapable of giving the hair the warmth, color, 
luster or glint of youth, or affecting the hair in any way other than as 
a dye. The said preparation is not safe, scientific, or harmless, as its 
use may result in serious and irreparable injury to health. 

Respondent’s preparation contains paraphenylene-diamine, a toxic 
coal-tar derivative, in sufficient quantity to cause in some cases skin 
irritation and other harmful effects, if said preparation is used under 
the conditions prescribed in said advertisements, or under such condi- 
tions as are customary or usual. 

The use of said cosmetic may cause, in some cases, violent local 
dermatitis, and if absorbed into the body, it may result in vertigo, 
gastritis, exophthalmos, asthma, diplopia, asthenia, or subcutaneous 
oedema about the face and head. Furthermore, the application of 
said cosmetic to the eyebrows or eyelashes in any case may cause 
blindness. 

Par. 6. The advertisements disseminated by the respondent, as 
aforesaid, contain no warning against the use of said preparation 
on the eyelashes or eyebrows, nor do such advertisements contain 
adequate warnings as to the necessity of a proper skin patch test 
before each application of said preparation to the hair, in order to 
determine the toxic reaction of the user. Consequently, such adver- 
tisements constitute false advertisements in that they fail to reveal 
facts material in the light of the representations contained therein, 
and fail to reveal that the use of said preparation under the condi- 
tions prescribed in said advertisements, or under such conditions as 
are customary or usual, may result in injury to health. 

Par. 7. The use by the respondent of the foregoing, false, decep- 
tive, and misleading statements and representations with respect to 
his preparation, disseminated as aforesaid, has had and now has, the 
capacity and tendency to, and does, mislead and deceive a substan- 
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tial portion of the purchasing public into the erroneous and mistaken 
belief that such statements, representations, and advertisements are 
true, and induce a portion of the purchasing public, because of such 
erroneous and mistaken belief, to purchase respondent’s preparation. 

Par. 8. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Mopirtep FINDINGS As TO THE Facts AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the fifth day of April 1941, issued, 
and on the seventh day of April 1941, served upon the respondent, 
Casimiro Muojo, an individual, trading as Alvi Co., and as Alvi, Inc., 
its complaint in this proceeding charging him with the use of unfair 
and deceptive acts or practices in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint and the 
filing of the respondent’s answer, the Commission, by order entered 
herein, granted the respondent’s motion for permission to withdraw 
said answer and to substitute therefor an answer admitting all of 
the material allegations of fact set forth in the complaint and waiving 
all intervening procedure and further hearing as to said facts, which 
substitute answer was duly filed in the office of the Commission. 
Subsequently, this proceeding regularly came on for final hearing 
before the Commission upon said complaint and substitute answer; 
and the Commission, after having duly considered the matter, on 
August 7, 1941, made and issued its findings as to the facts, its con- 
clusion drawn therefrom, and its order to cease and desist disposing 
of said proceeding. 

Thereafter, pursuant to a motion filed by counsel in support of the 
complaint and consented to by the respondent, the Commission re- 
considered the matter and, being of the opinion that the aforesaid 
findings as to the facts, conclusion, and order to cease and desist should 
be modified in certain respects, reopened the proceeding and said 
findings, conclusion, and order were set aside. In lieu of said findings 
as to the facts and conclusion, the Commission now makes this its 
modified findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, Casimiro Moujo, is an individual 
trading as Alvi Co. and as Alvi, Inc., with his office and principal 
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place of business located at 158 Grand Street, in the city of New York, 
State of New York, from which address he transacts business under 
the above trade names. . 

Par. 2. The respondent is now, and for more than 1 year last past. 
he has been, engaged in the sale and distribution of a certain hair dye 
cosmetic, variously designated as Vitale Instantaneous Hair Dye, 
Vitale Rapid Hair Coloring, Vitale Rapid, Vitale Hair Coloring, 
Vitale Hair Dye, and as Vitale. 

In the course and conduct of his business the respondent causes said 
cosmetic, when sold, to be transported from his place of business in 
the State of New York to purchasers thereof located in other States 
of the United States and in the District of Columbia. 

At all times mentioned herein, the respondent has maintained a 
course of trade in said cosmetic, sold and distributed by him in com- 
merce between and among the various States of the United States and 
in the District of Columbia. 

Par. 3. In the course and conduct of his aforesaid business, the 
respondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements concern- 
ing his said product by the United States mails and by various other 
means in commerce, as “commerce” is defined in the Federal Trade 
Commission Act; and the respondent has also disseminated, and is 
now disseminating, and has cause and is now causing the dissemina- 
tion of, false advertisements concerning his said product, by various 
means, for the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase of his said product in commerce, 
as “commerce” is defined in the Federal Trade Commission Act. 
Among, and typical of, the false, misleading and deceptive statements 
and representations contained in said false advertisements, dissemi- 
nated and caused to be disseminated, as hereinabove set forth, by ad- 
vertisements in newspapers, are the following: 


WHITE HAIR 


Can be eliminated without danger in only 15 minutes by using Vitale Rapid 
once a month. It does not discolor upon washing and gives a natural shade. 
Price $2. Free sample. State color. 


Alvi, Ine. 
158 Grand Street 
New York 
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GRAY HAIR 


Will vanish in 15 minutes by using the rapid dye “Vitale” once a month. Box 
for 4 applications, $2. Ask for free sample and state the color of your hair. 
Alvi Co., 158 Grand Street, N. Y. 


GRAY HAIR 


Can be eliminated without danger in only 15 minutes by using Vitale Rapid 
once a month. Does not lose color when washed and gives a natural shade. 
Price $2. Free sample. State color. Alvi Co., 158 Grand Street, N. Y. 


In answer to requests for free samples offered in the foregoing news- 
paper advertisements and in reply to inquiries regarding said product, 
the respondent has also disseminated in the manner and for the pur- 
pose aforesaid, circulars, leaflets and other advertising literature by 
the United States mails and by various other means in commerce, con- 
taining the following false, misleading, and deceptive statements and 
representations: ; 


VITALE gives a clear and natural color. The VITALE can be used by all 
persons having perfect skin and hair. When in doubt, we advise you to wash 
a bit of the skin behind the ear or on the arm. When dry, mix a few drops from 
vials A and B and apply. If no redness appears on the following morning, you 
can use VITALE with the assurance that it will do no harm. VITALBE is a 
most economical modern dye, free from any harmful material. Send the coupon 
today for the large box, and you will be glad to have given your hair the warmth 
and luster of youth. 


Alvi Co. 
158 Grand St., 
New York, N. Y. 


VITALE HAIR COLORING. 

Only 15 minutes required to banish gray hair. 

One application is required. 

VITALE is easily applied in your own home with success. SAFE FOR SCALP 
AND HAIR. Perfect color. VITALE is safe. Over 30 years of experience in 
manufacturing hair preparations are your best guarantee. VITALH, the scien- 
tific rapid hair coloring has brought happiness to thousands of women, security 
and youthful appearance to thousands of men. 


Alvi Co. 
158 Grand St., 
New York, N. Y. 


Thousands use the VITALE with great success. It has been endorsed by the 
leading beauticians in Hurope and America for over 10 years, because it is not 
a commercialized hair dye, but the result of scientific researches. VITALE is 
perfectly safe. Hair coloring are safe to use. This modern hair coloring, free 
from any dangerous materials, is economical and safe. Write today for the 
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large box, and you will be glad to have given the youthful color, and glint to 
your hair. 

Alvi Co. 


158 Grand Street, 
New York, N. Y. 


Youthful Hair 
END TRAGEDY OF 
PREMATURE GRAYNESS 
QUICKLY,—SAFELY 
In order to overcome the handicap of gray hair, ‘Vitale,’ a rapid ideal hair 
coloring, was developed after years of constant research and study. Vitale, 


not only duplicates nature’s color but penetrates inside the hair, after Nature’s 
own fashion, retaining its natural lustre silkiness and beauty. 


Alvi Distributors 
158 Grand St., 
New York, N. Y. 


VITALE RAPID to restore youthful color to gray hair in nature’s way. It 
produces a natural color that cannot be distinguished even under close scrutiny. 
It does not contain injurious chemicals. It is permanent. It will give a uni- 
form shade throughout a number of years. There is more quality, supreme 
quality and effectiveness in VITALE than any other preparation. 


Alvi, Ine. 
158 Grand Street, 
New York, N. Y. 


Par. 4. By the use of the representations hereinabove set forth, 
and other representations similar thereto not specifically set out here- 
in, the respondent has represented that his hair dye cosmetic, desig- 
nated as Vitale Instantaneous Hair Dye and by various other names 
as aforesaid, is scientific, safe, and free from harmful, dangerous, and 
injurious chemicals; that it will end premature gray hair; that it will 
produce a permanent, natural, uniform shade; that it gives the hair 
the warmth, color, luster, and glint of youth; and that its use will 
have no ill effects upon the human body. 

Par. 5. The foregoing representations are grossly exaggerated, 
false, and misleading. In truth and in fact, the cosmetic sold and 
distributed by the respondent as aforesaid is a chemical dye and will 
not end premature gray hair, nor will it produce a permanent, natural, 
uniform shade. It is incapable of giving the hair the warmth, color, 
luster, or glint of youth, or of affecting the hair in any way other 
than as a dye. The preparation is not a scientific cosmetic, nor is it 
safe or harmless under all conditions of use. The respondent’s prepa- 
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ration contains paraphenylenediamine, a toxic coal-tar derivative, and 
the use of a preparation containing this ingredient will in some cases 
cause skin irritations and other harmful effects. Insofar as the re- 
spondent’s advertising stated or implied that his preparation will not 
under any circumstances cause injury to the user it was misleading 
and untrue. 

Par. 6. The complaint in this proceeding also charged, and the 
Commission, in its findings as to the facts issued on August 7, 1941, 
found that the respondent’s advertisements concerning his hair dye 
preparation constituted false advertisements for the further reason 
that they failed to reveal that said preparation, when applied to the 
skin or to the face or head, is potentially dangerous by reason of its 
paraphenylenediamine content. 

The record in this proceeding shows that the label on the container 
in which this preparation is sold bears the following statement: 

CAUTION: This product contains ingredients which may cause skin irritation 
on certain individuals and a preliminary test according to accompanying direc- 
tions should first be made. This product must not be used for dyeing the eye 
lashes and eyebrows; to do so may cause blindness. 
and that the accompanying directions are in all respects adequate 
to enable purchasers of the preparation to make the preliminary test 
referred to in said statement. The record now further shows that 
the Commission, on November 24, 1948, acting under its statement of 
policy promulgated on December 11, 1946, as amended on March 2, 
1948, determined that it would not thereafter consider any advertise- 
ment of a coal-tar hair dye of the “para” type as false merely because 
of the failure of such advertisement to reveal that the preparation 
is potentially dangerous by reason of its paraphenylenediamine con- 
tent, when the label on such preparation bears such a statement and 
when the accompanying directions are adequate for the preliminary 
testing. The Commission is of the opinion, therefore, and finds that 
the respondent’s advertisements concerning his hair dye preparation 
would not under the Commission’s present policy constitute false ad- 
vertisements because of their failure to reveal that the preparation 
is potentially dangerous by reason of its paraphenylenediamine 
content. 

Par. 7. The use by the respondent of the false, deceptive, and mis- 
leading statements and representations referred to in paragraphs 38, 
4, and 5, disseminated as aforesaid, had the capacity and tendency 
to mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such statements, repre- 
sentations, and advertisements were true, and to induce a portion of 
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the purchasing public, because of such erroneous and mistaken belief, 
to purchase the respondent’s preparation. 


CONCLUSION 


The acts and practices of the respondent as herein found (ex- 
cluding those referred to in par. 6) were all to the prejudice and 
injury of the public and constituted unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the substitute 
answer of the respondent, in which answer the respondent admitted 
all of the material allegations of fact set forth in said complaint and 
stated that he waived all intervening procedure and further hearing 
as to said facts, the Commission, after having made its findings as 
to the facts and its conclusion that said respondent had violated 
the provisions of the Federal Trade Commission Act, on August 7, 
1941, issued, and on August 8, 1941, served upon the respondent said 
findings as to the facts, conclusion, and its order to cease and desist; 
and this proceeding having been reopened and said findings as to 
the facts, conclusion, and order to cease and desist having been set 
aside: 

It is ordered, That the respondent, Casimiro Muojo, an individual, 
trading as Alvi Co. and as Alvi, Inc., or trading under any other 
name or names, and his representatives, agents, and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale, or distribution of his hair dye cosmetic 
variously designated as Vitale Instantaneous Hair Dye, Vitale Rapid 
Hair Coloring, Vitale Rapid, Vitale Hair Coloring, Vitale Hair Dye, 
and as Vitale, or any other hair dye cosmetic or product of substan- 
tially similar composition or possessing substantially similar prop- 
erties, whether sold under the same name or under any other name, do 
forthwith cease and desist from directly or indirectly: 

1. Disseminating, or causing to be disseminated, any advertisement 
(a) by means of the United States mails, or (b) by any means in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, which advertisement represents, directly or by implication, 
that said preparation is a safe or scientific cosmetic, free from harm- 
ful, injurious, or dangerous chemicals; or that its use will end pre- 
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mature gray hair or produce a permanent, natural, uniform shade 
or give warmth, color, luster, or glint of youth to the hair. 

2. Disseminating, or causing to be disseminated, any advertisement, 
by any means, for the purpose of inducing, or which is likely to induce, 
directly or indirectly, purchase in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act, of said preparation, which 
advertisement contains any of the representations prohibited in para- 
graph 1 hereof. 
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In THE MarTrer oF 
GLOBE CARDBOARD NOVELTY CO., INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION | 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4808. Complaint, Aug. 10, 1942—Decision, Dec. 29, 1950 


Where a corporation and two partners, who were also its officers and formulated 
and controlled its acts and practices, engaged in the manufacture and inter- 
state sale and distribution of push cards and punch boards which were so 
prepared and arranged as to involve games of chance, gift enterprises, or 
lottery schemes, and under which, in accordance with the particular ex- 
planatory legend set furth thereon or supplied by the purchaser in the 
place provided therefor, the cost of the push or punch and the article 
secured thereby was determined by the number revealed by the tab or 
hole selected by chance, and persons who selected by chance a concealed 
lucky number or name received articles of merchandise at much less than 
the normal retail price, and others received nothing for the cost of the 
push or punch other than the privilege of making the same— 

Sold such devices to manufacturers of and dealers in other merchandise, in- 
cluding sellers, distributors, and retailers of candy, cigarettes, clocks, razors, 
cosmetics, clothing, ete., in interstate commerce, who packed and assembled 
assortments of various articles, together with said push cards and punch 
boards, for exposition to the purchasing public and sale thereto by the 
direct or indirect retailer purchasers thereof, in accordance with the afore- 
said plan, involving the sale of a chance to procure articles at much less 
than their normal retail price, and an unfair act and practice in commerce 
within the intent and meaning of the Federal Trade Commission Act, and 
one contrary to an established public policy of the United States 
Government ; 

With the result that many members of the public, because of said element of 
chance were induced to trade or deal with retailers who thus sold such 
merchandise; and many retailers were induced to deal or trade with such 
manufacturers, wholesalers, and jobbers; substantial trade in commerce 
was diverted from competitors who refrained from so selling or distributing 
their merchandise and from supplying the devices to others; and gambling 
among members of the public was taught and encouraged, all to the injury 
thereof : 

Held, That such acts and practices, under the circumstances set forth, were,all 
to the prejudice and injury of the public and constituted unfair acts and 
practices in commerce. 


Before Mr. Randolph Preston, trial examiner. 
Mr. J. W. Brookfield, Jr. for the Commission. 
Mr. Arthur S. Salus and Mr. Nathan Lavine, of Philadelphia, Pa., 


for respondents. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
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Trade Commission, having reason to believe that Globe Cardboard 
Novelty Co., Inc., a corporation; Morris Aaron, individually, and as 
an officer of Globe Cardboard Novelty Co., Inc., and as a copartner 
in the firm trading as Globe Printing Co.; and Louis Broudo, indi- 
vidually, and as an officer of Globe Cardboard Novelty Co., Inc., and 
as a copartner of the firm trading as Globe Printing Co., all herein- 
after referred to as respondents, have violated the provisions of said 
act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint stating its charges in that respect as follows: 

Paracraru 1. Respondent Globe Cardboard Novelty Co., Inc., here- ~ 
inafter referred to as corporate respondent, is a corporation organ- 
ized and doing business under and by virtue of the laws of the State 
of New York, having its principal office and place of business at 515 
Greenwich Street, New York City, N. Y. Individual respondents 
Morris Aaron and Louis Broudo are president and treasurer respec- 
tively of the said corporate respondent, and they formulate, direct, 
dictate, and control the acts and practices of the said corporate 
respondent from its aforesaid principal office and place of business. 
Individual respondents Morris Aaron and Louis Broudo are also 
copartners trading as Globe Printing Co., having their principal 
office and place of business at 1023 Race Street, Philadelphia, Pa. 

Respondents are now, and for some time last past have been, engaged 
in the manufacture of devices commonly known as push cards and 
punch boards and in the sale and distribution, in commerce between 
and among the various States of the United States and in the District 
of Columbia, of said devices to manufacturers of, and dealers in, 
various other articles of merchandise. 

Respondents cause and have caused said devices, when sold, to be 
transported from their aforesaid places of business to purchasers 
thereof at their respective points of location in various States of the 
United States other than the States of New York and Pennsylvania 
and in the District of Columbia. There is now, and for some time 
last past has been, a course of trade in such push card and punch 
board devices by said respondents in commerce between and among 
the various States of the United States and in the District of Colum- 
bia. 4 

Par. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents sell and distribute, and have sold 
and distributed, to said manufacturers and dealers push cards and 
punch boards so prepared and arranged as to involve games of 
chance, gift enterprises, or lottery schemes when used in making 
sales of mechandise to the consuming public. One of said push cards 
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bears 35 feminine names with ruled columns on the face thereof for 
writing in the name of the customer opposite the feminine name 
selected. Said push card has 35 small, partially perforated disks 
on the face of which is printed the word “push.” Concealed within 
each disk is a number which is disclosed when the disk is pushed or 
separated from the card. The push card also has a large master 
seal and concealed within the master seal is one of the feminine names 
appearing on the face of the card. The push card bears a legend or 
instructions as follows: 


NO BLANKS—ALL WINNERS. A ONE-POUND BOX OF CHOCOLATES 
WITH EVERY PUNCH. PAY WHAT YOU DRAW. ONE CENT TO THIRTY- 
NINE CENTS. (SEAL) PERSONS SELECTING NAME UNDER SEAL RE- 
CEIVES A BOX OF CHOCOLATES. 

Many of said push cards and punch boards have printed on the faces 
thereof other legends or instructions that explain the manner in which 
said devices are to be used or may be used in the sale or distribution 
of various other specified articles of merchandise. The prices of the 
sales on said push cards and punch boards vary in accordance with 
the individual device. Each purchaser is entitled to one push or 
punch from the push card or punch board, and when a push or punch 
is made a disk or printed slip is separated from the push card or punch 
board and a number is disclosed. The numbers are effectively con- 

-cealed from the purchasers and prospective purchasers until a selection 
has been made and the push or punch completed. Certain specified 
numbers entitle purchasers to designated articles of merchandise. 
Persons securing lucky or winning numbers receive articles of mer- 
chandise without additional cost at prices which are much less than 
the normal retail price of said articles of merchandise. Persons who 
do not secure such lucky or winning numbers receive nothing for their 
money other than the privilege of making a push or punch from said 
card or board. The articles of merchandise are thus distributed to 
the consuming or purchasing public wholly by lot or chance. 

Others of said push card and punch board devices have no in- 
structions or legends thereon but have blank spaces provided therefor. 
On those push cards and punch boards the purchasers thereof place 
instructions or legends which have the same import or meaning as the 
instructions or legends placed by the respondents on said push card 
and punch board devices first hereinabove described. Respondents 
sell and distribute, and have sold and distributed, many kinds of said 
push cards and punch boards, but all of said devices involve the same 
chance or lottery features when used in connection with the sale or 
distribution of other merchandise and vary only in detail. ‘The only 
use to be made of said push card and punch board devices and the only 

919675—53——53 ’ 


784 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 47 F.T.C. 


manner in which they are used, by the ultimate purchasers thereof, is 
in combination with other merchandise so as to enable said ultimate 
purchasers to sell or distribute said other merchandise by means of 
lot or chance as hereinabove alleged. 

Par. 3. Many persons, firms, and corporations who sell and dis- 
tribute, and have sold and distributed, candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles of merchandise, in commerce 
between and among the various States of the United States and in 
the District of Columbia, purchase and have purchased respondents’ 
said push card and punch board devices, and pack and assemble, and 
have packed and assembled, assortments comprised of various articles 
of merchandise together with said push card and punch board de- 
vices. Retail dealers who have purchased said assortments, either di- 
rectly or indirectly, and retail dealers who have purchased said devices 
direct from respondents and made up their own assortments, have 
exposed the same to the purchasing public and have sold or distributed 
said articles of merchandise by means of said push cards and punch 
boards in accordance with the sales plan as described in paragraph 2 
hereof. Because of the element of chance involved in connection with 
the sale and distribution of said merchandise by means of said push 
cards and punch boards, many members of the purchasing public have 
been induced to trade or deal with retail dealers selling or distributing 
said merchandise by means thereof. As a result thereof many retail 
dealers have been induced to deal with or trade with manufacturers, 
wholesale dealers, and jobbers who sell and distribute said merchandise 
together with said devices and who have many competitors who sell 
or distribute like or similar articles of merchandise in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. Said competitors are faced with the alternative 
of descending to the use of said push card and punch board devices 
or other similar devices which they are under a powerful moral com- 
pulsion not to use in connection with the sale or distribution of their 
merchandise, or to suffer the loss of substantial trade. Said com- 
petitors do not sell or distribute their merchandise by means of push 
card or punch board devices or similar devices because of the element 
of chance or lottery features involved therein, and because such prac- 
tices are contrary to the public policy of the Government of the United 
States and such competitors refrain from supplying to, or placing in 
the hands of, other push card or punch board devices, or any other sim- 
ilar devices which are to be used or which may be used in connection 
with the sale or distribution of the merchandise of such competitors to 
the general public by means of a lottery, game of chance or gift enter- 
prise. As a result thereof substantial trade in commerce among and 
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between the various States of the United States and in the District 
of Columbia has been unfairly diverted from said competitors who 
do not sell or use said devices to persons, firms and corporations who 
purchase and use said devices of the respondents. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a chance 
to procure articles of merchandise at prices much less than the normal 
retail price thereof and teaches and encourages gambling among 
members of the public, all to the injury of the public. The use of 
said sales plan or method in the sale of merchandise and the sale of 
merchandise by and through the use thereof and by the aid of said 
sales plan or method is a practice of the sort which is contrary to an 
established public policy of the Government of the United States and 
constitutes unfair methods of competition in commerce and unfair 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 

The sale or distribution of said push card and punch board devices 
by respondents as hereinabove alleged supplies to and places in the 
hands of others the means of conducting lotteries, games of chance, 
or gift enterprises in the sale or distribution of their merchandise. 
The respondents thus supply to, and place in the hands of, said persons, 
firms, and corporations the means of, and instrumentalities for, en- 
gaging in unfair methods of competition in commerce and unfair 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondents as herein- 
above alleged are all to the prejudice an injury of the public, and 
constitute unfair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


REporT, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission, on August 10, 1942, issued and sub- 
sequently served its complaint in this proceeding upon the respondents, 
Globe Cardboard Novelty Co., Inc., a corporation, Morris Aron, in- 
dividually and as an officer of Globe Cardboard Novelty Co., Inc., 
and as a copartner in the firm trading as Globe Printing Co., and 
Louis Broudo, individually and as an officer of Globe Cardboard 
Novelty Co., Inc., and as a copartner in the firm trading as Globe 
Printing Co., charging them with the use of unfair acts and practices 
in commerce in violation of said Act. On September 15, 1942, the 
respondents filed their answer in which they denied the material 
allegations of the complaint, but in a motion dated April 10, 1950, 
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they requested permission to withdraw the answer previously filed 
and to file in lieu thereof a substitute answer in which they admitted 
the material allegations of fact in the complaint and waived all inter- 
vening procedure and further hearing as to said facts but reserved the 
right to file briefs and present oral argument. Said motion was 
granted by the trial examiner, and the substitute answer was filed on 
April 21, 1950. The Commission, after consideration of the complaint 
and substitute answer thereto, afforded the respondents opportunity 
to show cause why the tentative order to cease and desist entered on 
August 31, 1950, should not be entered herein as an order to cease and 
desist. In response to such leave to show cause, a brief on behalf 
of the respondents and reply brief by counsel supporting the com- 
plaint were filed and oral argument was presented. Thereafter this 
proceeding regularly came on for final consideration by the Com- 
mission upon the complaint, substitute answer, and briefs and oral 
argument of counsel; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Globe Cardboard Novelty Co., Inc., here- 
inafter referred to as corporate respondent, is a corporation organized 
and doing business under and by virtue of the laws of the State of 
New York, having its principal office and place of business at 515 
Greenwich Street, New York City, N. Y. Individual respondents 
Morris Aron and Louis Broudo are president and treasurer. respec- 
tively of the said corporate respondent, and they formulate, direct, 
dictate, and control the acts and practices of the said corporate re- 
spondent from its aforesaid principal office and place of business. In- 
dividual respondents Morris Aron and Louis Broudo are also co- 
partners trading as Globe Printing Co., having their principal office 
and place of business at 1023 Race Street, Philadelphia, Pa. 

Par. 2. Respondents are now, and for some time last past have 
been, engaged in the manufacture of devices commonly known as 
push cards and punchboards and in the sale and distribution, in com- 
merce between and among the various States of the United States 
and in the District of Columbia, of said devices to manufacturers of, 
and dealers in, various other articles of merchandise. 

Respondents cause and have caused said devices, when sold, to be 
transported from their aforesaid places of business to purchasers 
thereof at their respective points of location in various States of the 
United States other than the States of New York and Pennsylvania 
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and in the District of Columbia. There is now, and for some time 
last past has been, a course of trade in such push card and punch- 
board devices by said respondents in commerce between and among 
the various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business, as described 
in paragraph one hereof, respondents sell and distribute, and have 
sold and distributed, to said manufacturers and dealers push cards 
and punchboards so prepared and arranged as to involve games of 
chance, gift enterprises, or lottery schemes when used in making sales 
of merchandise to the consuming public. One of said push cards 
bears 35 feminine names with ruled columns on the face thereof for 
writing in the names of the customer opposite the feminine name se- 
jected. Said push card has thirty-five small, partially perforated 
disks on the face of which is printed the word “push.” Concealed 
within each disk is a number which is disclosed when the disk is 
pushed or separated from the card. The push card also has a large 
master seal and concealed within the master seal is one of the femi- 
nine names appearing on the face of the card. The push card bears 
a legend or instructions as follows: 


NO BLANKS—ALL WINNERS. A ONE-POUND BOX OF CHOCOLATES 
WITH EVERY PUNCH. PAY WHAT YOU DRAW. ONE CENT TO THIRTY- 
NINE CENTS. (SEAL) PERSON SELECTING NAME UNDER SEAL RE- 
CHIVES A BOX OF CHOCOLATES. 


Many of said push cards and punchboards have printed on the faces 
thereof other legends or instructions that explain the manner in which 
said devices are to be used or may be used in the sale or distribution 
of various other specified articles of merchandise. The prices of the 
sales on said push cards and punchboards vary in accordance with the 
individual device. Each purchaser is entitled to one push or punch 
from the push card or punchboard, and when a push or punch is made 
a dise or printed slip is separated from the push card or punchboard 
and a number is disclosed. The numbers are effectively concealed 
from the purchasers and prospective purchasers until a selection has 
been made and the push or punch completed. Certain specified num- 
bers entitle purchasers to designated articles of merchandise. Per- 
sons securing lucky or winning numbers receive articles of merchan- 
dise without additional cost at prices which are much less than the 
normal retail price of said articles of merchandise. Persons who do 
not secure such lucky or winning numbers receive nothing for their 
money other than the privilege of making a push or punch from said 
card or board. The articles of merchandise are thus distributed to 
the consuming or purchasing public wholly by lot or chance. 

Others of said push card and punchboard devices have no instruc- 
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tions or legends thereon but have blank spaces provided therefor. On 
those push cards and punchboards the purchasers thereof place in- 
structions or legends which have the same import or meaning as the 
instructions or legends placed by the respondents on said push card 
and punchboard devices first hereinabove described. Respondents 
sell and distribute, and have sold and distributed, many kinds of said 
push cards and punchboards, but all of said devices involve the same 
chance or lottery features when used in connection with the sale or 
distribution of other merchandise and vary only in detail. The only 
use to be made of said push card and punchboard devices and the 
only manner in which they are used, by the ultimate purchasers there- 
of, is in combination with other merchandise so as to enable said ulti- 
mate purchasers to sell or distribute said other merchandise by means 
of lot or chance as hereinabove described. 

Par. 4. Many persons, firms, and corporations who sell and dis- 
tribute, and have sold and distributed, candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles of merchandise in commerce 
between and among the various States of the United States and in 
the District of Columbia, purchase and have purchased respondents’ 
said push card and punchboard devices, and pack and assemble, and 
have packed and assembled, assortments comprised of various articles 
of merchandise together with said push card and punchboard devices. 
Retail dealers who have purchased said assortments, either directly 
or indirectly, and retail dealers who have purchased said devices di- 
rect from respondents and made up their own assortments, have ex- 
posed the same to the purchasing public and have sold or distributed 
said articles of merchandise by means of said push cards and punch- 
boards in accordance with the sales plan as described in paragraph 
2 hereof. Because of the element of chance involved in connection 
with the sale and distribution of said merchandise by means of said 
push cards and punchboards, many members of the purchasing public 
have been induced to trade or deal with retail dealers selling or dis- 
tributing said merchandise by means thereof. As a result thereof 
many retail dealers have been induced to deal with or trade with manu- 
facturers, wholesale dealers and jobbers who sell and distribute said 
merchandise together with said devices and who have many com- 
petitors who sell or distribute like or similar articles of merchandise 
in commerce between and among the various States of the United 
States and in the District of Columbia. Said competitors are faced 
with the alternative of descending to the use of said push card and 
punchboard devices or other similar devices which they are under a 
powerful moral compulsion not to use in connection with the sale or 
distribution of their merchandise, or to suffer the loss of substantial 
trade. Said competitors do not sell or distribute their merchandise 
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by means of push card or punchboard devices or similar devices be- 
cause of the element of chance or lottery features involved therein, 
and because such practices are contrary to the public policy of the 
Government of the United States and such competitors refrain from 
supplying to, or placing in the hands of, others push card or punch- 
board devices, or any other similar devices which are to be used or 
which may be used in connection with the sale or distribution of the 
merchandise of such competitors to the general public by means of a 
lottery, game of chance, or gift enterprise. As a result thereof sub- 
stantial trade in commerce among and between the various States of 
the United States and in the District of Columbia has been unfairly 
diverted from said competitors who do not sell or use said devices to 
persons, firms, and corporations who purchase and use said devices 
of the respondents. 

Par. 5. The sale of merchandise to the purchasing public in the 
manner above set out involves a game of chance or the sale of a chance 
to procure articles of merchandise at prices much less than the normal 
retail price thereof and teaches and encourages gambling among mem- 
bers of the public, all to the injury of the public. The use of said 
sales plan or method in the sale of merchandise and the sale of mer- 
chandise by and through the use thereof and by the aid of said sales 
plan or method is a practice of the sort which is contrary to an estab- 
lished public policy of the Government of the United States and con- 
stitutes unfair acts and practices in commerce within the intent and’ 
meaning of the Federal Trade Commission Act. 

The sale or distribution of said push card and punchboard devices 
by respondents as hereinabove described supplies to and places in 
the hands of others the means of conducting lotteries, games of chance, 
or gift enterprises in the sale or distribution of their merchandise. 
The respondents thus supply to, and place in the hands of, said per- 
sons, firms, and corporations the means of, and instrumentalities for, 
engaging in unfair acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


CONCLUSION 


The acts and practices of respondents, as herein found, are all to 
the prejudice and injury of the public and constitute unfair acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, substitute answer there- 
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to, in which answer the respondents admitted all of the material 
allegations of fact set forth in the complaint, and briefs and oral 
argument of counsel, and the Commission having made its findings 
as to the facts and its conclusion that the respondents have violated 
the provisions of the Federal Trade Commission Act: 

It 2s ordered, That the respondent Globe Cardboard Novelty Co., 
Inc., a corporation, its officers, agents, representatives, and employ- 
ees, and the respondents Morris Aron and Louis Broudo, individually 
and as officers of respondent corporation and as copartners trading 
as Globe Printing Co, or trading under any other name, their agents, 
representatives, and employees, directly or through any corporate 
or other device, do forthwith cease and desist from: 

Selling or distributing in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, push cards, punchboards, or other 
lottery devices which are to be used, or may be used, in the sale or 
distribution of merchandise to the public by means of a game of 
chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission 
a report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 

Commissioner Mason concurring in the findings as to the facts and 
conclusion, but not concurring in the form of order to cease and desist, 
for the reasons stated in his opinion concurring in part and dis- 
senting in part in Docket 5203—Worthmore Sales Co.1 


*See 46 F. T. C. 606. March 10, 1950. 
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DABROL PRODUCTS CORPORATION ET AL 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5656. Complaint, Oct. 25, 1949 *—Decision, Dec. 29, 1950 


The term “Pennsylvania oil” is recognized throughout the trade, the oil industry 


and by a substantial part of the purchasing public as meaning a lubricant 
oil refined from a crude oil extracted or produced in the geographic area 
known as the Pennsylvania Oil Field, which includes the western portion 
of the State of Pennsylvania and contiguous portions of the states of New 
York, Ohio, and West Virginia. Such oil has for some time been well and 
favorably known to the purchasing public, enjoys a preference on the part 
of such public over oils refined from crude oils produced in other localities, 
commands a premium in price and enjoys a constant demand from dealers 
which, if not supplied, would cause the loss of trade in other oils. 


There is a marked preference on the part of the purchasing public generally 


for new and unused oil over used, reprocessed, cleaned and recleaned oil, 
partially due, at least, to the belief that the former is superior in lubrication 
performance to the latter; and relatively few members of the purchasing 
public would knowingly buy crank-case drainings or other used oil re- 
gardless of what cleaning or other processing had subsequently been 
given to it. 


The advertising for sale and sale of previously used lubricating oil, whether 


reclaimed, recleaned, refined or reconditioned, without plainly stating or 
labeling such facts is a misdemeanor by law in Illinois, Indiana, Wisconsin, 
and Pennsylvania and is forbidden by law in California, and said laws 
make clear the probability of deception in the absence of disclosure and 
the public policy of those states requiring such disclosure for the protection 
of the purchasing public. 


He who represents must know, or not knowing, must find out, and, as regards 


such matters, ascertainment of the objective truth cannot, in the public 
interest, be left to the ignorance, lassitude or inertia of or acceptance by 
any industry, with apparent profit motives, but such ascertainment must 
exhaust all sources of knowledge available, since freedom of assertion 
carriers with it also the responsibility to keep currently informed in all 
fields and from all sources on which the assertion impinges. 


Where a corporation engaged in processing and blending lubricating oil— 


(a) 


purchasing therefore crude oil, partially refined oil and waste or reused 
oil—and in selling and distributing the product in bulk and in containers 
to and through its distributing subsidiary and other outlets, under its 
brand names “Cert-O-Penn” or “Pennolenne,” along with its said sub- 
sidiary engaged in the interstate sale and distribution of said products and 
similar products purchased from other sources, and an individual who 
controlled and operated both companies— 

Represented through statements on the containers in which their said 
branded oils were sold, that said oils were 100 percent Pennsylvania motor 
oil made from the highest grade crude oil, and so implied through the 
names themselves ; 


1 Amended. 
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The facts being that except under unusual circumstances, when the bill of 
lading showed origin of shipment, they knew neither origin of shipment nor 
of refining of the oils bought by them; and the oil thus sold, as disclosed 
by the optical rotation and infrared absorption tests, were either not 
Pennsylvania oil at all, or not wholly so; and 

(b) Made similar false representations through similar means as to lubricating 
oils which they packed for another concern under its brand names ‘Martins 
100” and “Marco-Penn” ; 

With the effect of misleading and deceiving substantial numbers of wholesalers, 
retailers and members of the purchasing public into the erroneous belief 
that such representations were true, and of causing substantial purchases 
of their products because of such belief, with the result that the public 
received a product different from that for which it thought it paid its 
money; and, 

Where said corporations and individuals, engaged as above indicated, in process- 
ing and reselling large quantities of used or waste oil bought from dealers 
in Chicago who made a business of collecting it from garages, filling sta- 
tions, and industrial plants—packing some of it under its said brand names, 
and reselling some without representation as to source, some in bulk and 
some in containers of the same size and appearance as those in which 
virgin oil is customarily sold— 

(¢c) Failed to disclose that said oil was composed wholly or in part of used 
oil which had been reprocessed or reclaimed ; 

With tendency and capacity to mislead and deceive substantial numbers of 
wholesalers, retailers and members of public into the erroneous belief 
that they were purchasing and reselling or using new and unused oil and 
thereby causing them to purchase substantial quantities thereof ; 

Effect of which acts and practices was to place in the hands of wholesalers 
and retailers of lubricating oil a means whereby they might mislead the 
purchasing public in respect to the origin and virginity of their said 
product: 

Held, That such acts and practices were to the prejudice and injury of the 
public and constituted unfair and deceptive acts and practices in commerce. 


As respects the question of interstate commerce in said proceeding, while said 
corporation first named did not sell oil in interstate commerce, the bulk of 
its products were so sold by its said subsidiary which it owned and con- 
trolled, and while the individual referred to likewise did not sell oil in 
interstate commerce, he represented the active management and control of 
the subsidiary which did so, and the operation of the two corporations was 
integrated under his control and operation. 


While oil refiners, processors, blenders, dealers and distributors are on the whole 
entirely ignorant of the optical rotation and infrared absorption tests, and 
are on the whole more concerned with performance than with the origin 
of oils, buying on specification and sending samples to a testing laboratory, 
and respondents followed said practice, and up to the time of the instant 
proceeding had no knowledge of tests more definitive than the inspection tests 
which they had used and which the industry used, the laboratory with which 
they dealt for testing purposes was aware of them and favored them as 
more definitive, and the knowledge in question was readily accessible to 
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respondents, notwithstanding the fact they did not have it and the laboratory 
techniques concerned were neither known to nor used by the industry or 
by the respondents. 

In said proceeding the quality of the lubricating oils sold by respondents under 
said brand names was not in question or an issue and no finding was made 
either as to the quality or efficiency of respondents’ product, but when 
respondents undertook to induce sales with an assertion of the origin 
of their lubricating oil, knowing a particular origin to be an inducement, they 
concomitantly assumed not only the guarantee of the truth of such assertion, 
but also the coincident responsibility of ascertaining that truth by any and 
all means under penalty of foregoing the assertion. 

As respects the charge in the complaint that the use of the brand-name “Cert-O- 
Penn” created an impression in the minds of purchasers that the oil sold 
under that name had been or was “certified by some official or recognized 
agency or laboratory as to quality, value and efficacy,” there was no evidence 
that it had done so, nor was there any necessary implication to that effect 
from the name itself, and whatever slight implication as to certification 
from some unknown source might exist was neither substantial nor prepon- 
derant. 


Before U7. Frank Hier, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Petit, Olin & Overmyer, of Chicago, Ill., for respondents. 


AMENDED COMPLAINT 2 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Dabrol Products 
Corp., a corporation, and Andrew O’Blasney, individually and as an 
officer of Dabrol Products Corp., hereinafter referred to as respon- 
dents, have violated the provisions of said act and, it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its amended complaint, stating its 
charges in that respect as follows: 

ParacrapH 1. Respondent, Dabrol Products Corp., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Illinois, with its office and principal place of 
business located at 6265 West Sixty-sixth Place in the city of Chicago, 


2The Commission on September 26, 1950, issued an order adding party respondent, as 
follows: 

“This matter coming before the Commission upon the requests of the attorney supporting 
the amended complaint to add the Tri-O-Lene Oil Co., a corporation, as a respondent herein, 
pursuant to an agreement entered into by counsel for the respondents and counsel sup- 
porting the complaint and made a part of the record herein, and the Commission having 
duly considered the matter and the record herein, and being now fully advised in the 
premises ; 

“Tt is ordered, That the amended complaint be amended by adding the Tri-O-Lene Oil Co., 
a corporation, as a respondent and such other grammatical corrections be made in the 


complaint as may be made necessary by such action.” 
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State of Illinois. The corporation trades under the name of Tri-O- 
Lene Oil Co. 

Respondent, Andrew O’Blasney, is the president, vice president, 
and treasurer of Dabrol Products Corp. with his office and principal 
place of business located at 6265 West Sixty-sixth Place in Chicago, Il. 
This individual dominates the affairs of corporate respondent and is 
responsible for its acts and practices including those hereinafter re- 
ferred to. 

Par. 2. The respondents are now and for several years last past 
have been engaged in the business of reclaiming and reprocessing 
used motor oil and in selling and distributing such lubricating oil or 
a blend of such oil and new oil in commerce between and among the 
various States of the United States to wholesale and retail dealers 
for resale to the purchasing public, among which are those designated 
and sold under the brand names of “CERT-O-PENN” and “PEN- 
NOLENNE.” 

Par. 3. Respondents cause and have caused their said products 
when sold to be transported from their place of business in the State 
of Illinois to purchasers thereof located in various other States of the 
United States. Respondents maintain and have maintained a course 
of trade in their products in commerce among and between the various 
States of the United States. 

Par. 4. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of their said products in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, the respondents, subsequent to March 21, 1938, have made and 
are now making certain representations regarding the value and origin 
of their said products and the results to be obtained from their use, 
by means of printings on the containers of said products and by 
various other means. Typical representations on said containers are 
as follows: 


CERT-O-PENN 


ALLOYED 
100 PERCENT PENNSYLVANIA 
MOTOR OIL 


The oil that has no equal 


1. You bought in this can the finest motor oil obtainable. 

2. The proof, years of accurate performance. 

3. Choicest heart of crudes and utmost in refining makes “Cert-O-Penn” the 
oil that has no equal. 

4, Maximum mileage will be had if proper grade is used. Consult your station 
manager or mechanic. 
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5. This oil is good and good for your motor. Guaranteed by Tri-O-Lene Oil 
Co., Chicago. 


1 U. S. Liquid quart. 


s z & * * s * 
PHNNOLENNE 
The Heart of Lubrication 


(Pictorial representation of a heart over which the words “100% Pure 
Pennsylvania Oil’ are printed.) 


TEMPORIZED 
Better Lubrication Guaranteed for 2000 Miles 
PENNOLENNE 


PENNOLENNE motor oil made from the highest grade crude oil, a choice 
Pennsylvania Motor Oil that has been alloyed and temporized by the addition 
of a special compounded inhibitor. Sufficient quantities have been added to 
prolong the life and improve the performance of modern high speed motors. Its 
increased film strength and surface tension will prevent and reduce the forma- 
tion of harmful varnish, gum and sludge. Good as the best, better than the rest. 
Tri-O-Lene Oil Co., Chicago. 

Par. 5. Through the use of the aforesaid statements, the re- 
spondents have represented and now represent that their said products 
“Cert-O-Penn” and “Pennolenne” are refined and processed entirely 
from oil produced in the Pennsylvania oil field. Through the use 
of the term “Cert” as a part of the brand name of their product 
“Cert-O-Penn” respondents represent that said product has been 
certified by some official or recognized agency or laboratory as to the 
quality, value and efficacy of said product in use. 

The use by the respondents of the brand names “Cert-O-Penn” and 
“Pennolenne” within and of themselves constitute representations that 
_ such products are refined entirely of oil produced in the Pennsylvania 
oil field. 

Respondents also sell oil in bulk for resale by distributors and 
dealers and in containers furnished by distributors and dealers bear- 
ing their private brand names and represent on order blanks and 
otherwise that such oil is 100 percent Pennsylvania Motor Oil. 

Par. 6. The aforesaid statements, representations and trade or 
brand names are false, misleading, and deceptive. In truth and in 
fact, respondents’ “Cert-O-Penn” and “Pennolenne” oil and its oil 
sold in bulk and supplied in containers under private brand labels are 
not. refined entirely from oil produced in the Pennsylvania oil field, 
but contain large amounts of oil produced in oil fields other than the 
Pennsylvania field, and respondents’ product “Cert-O-Penn” has not 
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been certified by any official or recognized agency or laboratory as to 
the quality, value, and efficacy of said product in use. 

Par. 7. The term “Pennsylvania oil” is recognized throughout the 
trade and by a substantial portion of the purchasing public as meaning 
oil refined from crude oil produced in the geographical area known as 
the Pennsylvania Oil Field which includes the western portion of 
Pennsylvania and contiguous portions of New York, Ohio, and West 
Virginia. Pennsylvania oil has for some time been well and favor- 
ably known to the purchasing public and there is a preference on the 
part of a substantial portion of the public for such oil over oils refined 
from crude oil produced in other localities. 

Par. 8. Respondents’ oil consists in whole or in substantial part of 
used oil obtained from drainings of motor crank cases and thereafter 
reclaimed or reprocessed. Said oil is sold in containers of the same 
general size, kind, and appearance as those used for new oil and has 
the appearance of new and unused oil. The containers bear no mark- 
ings of any kind indicating that said products are reclaimed or re- 
processed oil. In the absence of a disclosure on the container that 
the oil therein is reclaimed or reprocessed the general understanding 
and belief on the part of dealers and the purchasing public is that oil 
sold in containers such as are used by respondents is in fact new oil 
and not reclaimed or processed oil. There is a marked preference 
on the part of a substantial portion of the purchasing public for new 
and unused oil over used and reclaimed or reprocessed oil, such prefer- 
ence being due in part to the belief that new and unused oil is superior 
in quality to oil that has been used and reclaimed or reprocessed. 

Par. 9. The respondents’ said acts and practices further serve to 
place in the hands of wholesalers and retailers a means and instru- 
mentality whereby such persons may mislead the purchasing public 
in respect to the origin and quality of respondents’ products. 

Par. 10. The use by the respondents of the aforesaid false, deceptive 
and misleading statements and representations with respect to their 
products and the failure to disclose that their oils are compounded 
in whole or in part of used oil which has been reclaimed or reprocessed 
has had and now has a tendency and capacity to and does mislead and 
deceive a substantial number of wholesalers, retailers and members 
of the purchasing public into the erroneous and mistaken belief that 
such statements and representations are true and that the oils are new 
oils, and cause and has caused a substantial number of the purchasing 
public to purchase substantial quantities of respondents’ products be- 
cause of such erroneous and mistaken belief. 

Par. 11. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
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constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to rule XXII of the Commission’s rules of practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated December 29, 1950, the 
initial decision in the instant matter of trial examiner Frank Hier, 
as set out as follows, became on that date the decision of the Com- 
mission. 

INITIAL DECISION 


By Frank Hier, Tria] Examiner 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 13, 1949, issued and subse- 
quently served its complaint in this proceeding upon respondents 
Dabrol Products Corp., a corporation, and upon Andrew O’Blasney, 
individually and as an officer thereof, charging them with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said act. On June 23, 1949, respondents filed their 
answer to said complaint. On October 25, 1949, amended complaint 
was issued and subsequently served on the same respondents, making 
the same charges of the use of unfair and deceptive acts and prac- 
tices in commerce but incorporating additional allegations of fact. 
On November 22, 1949, respondents filed their answer to the amended 
complaint. Subsequently, by order of the Commission, Tri-O-Lene 
Oil Co., a corporation, was added as a party respondent. ‘Thereafter, 
hearings were held at which testimony and other evidence in support 
of and in opposition to the allegations of said amended complaint 
were introduced before the above-named trial examiner theretofore 
duly designated by the Commission, and said testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final consideration 
by said trial examiner on the amended complaint, answer thereto, 
testimony and other evidence, proposed findings as to the facts and 
conclusions presented by all counsel, and said trial examiner, having 
duly considered the record herein, finds that this proceeding is in the 
interest of the public and makes the following findings as to the facts, 
conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paragrapy 1. Respondent Dabrol Products Corp. is a corporation 
organized, existing and doing business under and by virtue of the laws 
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of the State of Illinois, with its office and principal place of business 
located at 6265 West Sixty-sixth Place in the city of Chicago, State 
of Illinois. 

Respondent Tri-O-Lene Oil Co. is a corporation organized, existing 
and doing business under the laws of the State of Illinois, with its 
office and principal place of business located at 6265 West Sixty-sixth 
Place in the city of Chicago, State of Illinois. It is a wholly owned 
subsidiary of respondent Dabrol Products Corp. 

Respondent Andrew O’Blasney is the president and treasurer of the 
two corporate respondents and directs and controls the business of 
both. 

Par. 2. Respondent Dabrol Products Corp. refines, processes and 
blends lubricating oil, purchasing crude oil, partially refined oil and 
waste or used oil for that purpose. It sells and has sold its products to 
respondent Tri-O-Lene Oil Co. for resale and distribution. It also 
sells and has sold through other outlets. In 1949, 80 percent of its 
sales consisted of reprocessed or cleaned waste or used oil. It sells 
and has sold in bulk and also packs and has packed lubricating oil 
in containers under its brand names, “Cert-O-Penn” and “Pen- 
nolenne.” The lubricating oil therein may be entirely refined virgin 
oil or may be entirely reprocessed, used oil. It also packs and has 
packed lubricating oil in containers for the Martin Oil Co. and Martin 
Oil Service under the brand names of the latter, “Martin’s 100” and 
“Marco-Penn.” 

Par. 3. Respondent Tri-O-Lene Oil Co. has acted and acts as the 
distribution subsidiary of its owner, Dabrol Products Corp., and, as 
such, causes and has caused its products to be transported from its 
place of business in Chicago, IIl., to purchasers thereof located in 
various other States of the United States. It has maintained and 
does maintain a constant course of trade in these products in commerce 
between and among the various States of the United States. It also 
sells lubricating products purchased from other sources than its 
parent. 

Par. 4. Although respondent Dabrol Products Corp. has not sold 
and does not for itself sell oil in interstate commerce, the bulk of its 
products are so sold in such commerce by its selling subsidiary, Tri- 
O-Lene Oil Co., which Dabrol Products Corp. owns and controls. 
Although respondent Andrew O’Blasney as an officer of Dabrol Prod- 
ucts Corp. or as an individual has not sold and does not sell oil in in- 
terstate commerce, he is also the active management and control of 
Tri-O-Lene Oil Co. which does sell oil in interstate commerce. The 
operation of the two corporations is integrated, both being controlled 
and operated by respondent O’Blasney. 
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Par. 5. In the course and conduct of this business, as hereinabove 
described, and to induce the purchase of their products, respondents 
represent their branded oils Cert-O-Penn and Pennolenne to be 100 
percent Pennsylvania motor oil made from the highest grade crude 
oil by statements to this effect on the containers in which said oil is 
sold. In addition, the brand names themselves fairly imply that the 
product is Pennsylvania oil. | 

Par. 6. The term “Pennsylvania oil” is recognized throughout the 
trade, the oil industry and by a substantial part of the purchasing 
public as meaning a lubricating oil refined from a crude oil extracted 
or produced in the geographical area known as the Pennsylvania Oil 
Field which includes the western portion of the State of Pennsylvania 
and contiguous portions of the States of New York, Ohio, and West 
Virginia. Pennsylvania oil has for some time been well and favor- 
ably known to the purchasing public and there is a preference on the 
part of the purchasing public for such oil over oils refined from crude 
oils produced in other localities. Pennsylvania oils command a pre- 
mium in price from the consumer over such other oils. There is a 
consistent demand for it from dealers which, if not supplied, would 
cause the loss of trade in other oils. 

Par. 7. Respondents purchase waste or used oil for the most part 
locally in Chicago, Lll., and do not know its origin. Unused, virgin 
or new oil has been and is bought by them on specification only, 
mostly through brokers who refuse to reveal the source. Hence, 
except in the exceptional circumstance where the bill of lading shows 
the origin of the shipment, respondents do not know even the origin 
of shipment or refining of the lubricating oil, the crude oil or the 
partially refined oil which they buy. There is no proof in the record 
that origin of the crude oil cannot be traced or ascertained—there 
is some evidence that it can. There is no proof in the record that 
_ any of the oil respondents sold under representation that it was 
Pennsylvania oil was traced to specific production point, either by 
respondents to show that it was Pennsylvania oil or by counsel in 
support of the complaint to show that it was not Pennsylvania oil. 
Respondents admit they bought no Pennsylvania crude oil from any 
source during 1946-8. 

Par. 8. Up until about 1937, the geographic origin of a particular 
sample of oil was determined by measurement of its viscosity and 
specific gravity. If the former was close to 100 and the latter was 
close to 30, the oil was regarded as having been produced from the 
Pennsylvania field. If substantially lower, the oil was regarded as 
having been produced from other fields. These tests were accepted 
and used by scientists, chemists, and the oil industry as definitive 
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of origin. During the nineteen thirties the practice of refining lubri- 
eating oil from crude by the use of chemical solvents, instead of the 
old and usual method of distillation or refractionation by heat, 
became common. It was then discovered that lubricating oils refined 
by the solvent method would have a specific gravity and viscosity 
index indicative of Pennsylvania oil when, in fact, it was made from 
crude oils produced in other fields. Research to discover and de- 
velop more definitive tests for origin was undertaken and in 1987, the 
so-called optical rotation test was developed at Pennsylvania State 
College. 

Par. 9. The optical rotation test is performed by passing a beam 
of light through a film of a sample of the oil, placed in a polarimeter. 
After passing through the film of oil, the hght beam is rotated or 
deflected. The amount of such deflection is accurately measured and 
it has been found that oils known to be extracted from the Pennsyl- 
vania field have a deflection of 0.34° or less, whereas oils from else- 
where are deflected in excess of that amount regardless of the method 
of processing or blending. This test has been used since 1937 by 
Pennsylvania State College in testing thousands of samples of oil; 
it is also used by the National Bureau of Standards of the Depart- 
ment of Commerce in Washington and by various other testing labora- 
tories. A description of the technique and results of this test ap- 
peared in Analytical Chemistry in May 1948. The laboratory to 
which respondents sent samples of oil for testing was and is also 
familiar with the test. 

Par. 10. Various samples of respondents’ lubricating oil, either sold 
to the public under the representation that they were 100 percent 
Pennsylvania oil, as hereinabove set out, or packed by respondents 
for the Martin Oil Co. or Martin Oil Service and sold under similar 
representation, were submitted to this test and found not to be Penn- 
sylvania oil at all or not entirely Pennsylvania oil. 

Par. 11. About 1945 Armour Institute of Chicago undertook re- 
search to discover an additional test specifically for origin of lubri- 
cating oil. After several years of such work, there was developed 
the so-called infrared absorption test by which there is measured the 
amount of light absorbed by a film of oil through which the light is 
passed. It was found in testing 800 samples of oil that oil from the 
Pennsylvania field showed marked absorption of light at 10.3 microns 
on the spectrum, indicative of the wave length of the light, whereas 
oil from other sources did not. The technique and results of this 
test appeared in an article in Analytical Chemistry in August 1949. 


* Although the complaint is dated May 138, 1949, the amended complaint on which this 
proceeding was litigated was issued October 25, 1949. 
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Although this test is comparatively recent in publication, it was known 
and is regarded as authoritative as to origin determination by the 
laboratory employed by respondents to test their lubricating oils. 

Par. 12. Analytical Chemistry is a publication widely circulated 
and read by chemists and other scientists and highly regarded by 
them. Before any article is published therein, it must be critically 
reviewed by others in the same field of chemistry and at least not 
disapproved by them. Articles therein are accepted by scientists 
as having at least some fundamental truth. 

Par. 13. Various samples of respondents’ lubricating oils, sold 
under the representation, as above described, that they were 100 per- 
cent Pennsylvania, oil or packed by respondents for the Martin Oil 
Co. or Martin Oil Service and sold under similar representations, were 
submitted to the infrared absorption test and found not to be Penn- 
sylvania oil at all or not wholly Pennsylvania oil. 

Par. 14. Oil refiners, processors, blenders, dealers and distributors 
are, on the whole, entirely ignorant of the optical rotation and infra- 
red absorption tests. They are, on the whole, more concerned with 
performance than with origin. They still buy oil on specification as 
to viscosity, specific gravity, flash point, fire point, pour point, carbon 
residue, and other physical and performance characteristics. Before 
payment, it is customary to send samples to a testing laboratory, to- 
gether with a list of the specifications on which the oil was bought, to 
ascertain if the oil meets the specifications. Respondents followed 
this practice. Specific determination of origin was apparently not 
requested, although the laboratory with whom respondents dealt for 
testing purposes, according to the record herein, was aware of the 
optical rotation and infrared absorption tests, regarded them as more 
definitive of origin than the so-called inspection tests enumerated 
above and knew that the latter were not definitive of origin. Re- 
spondents, up until this proceeding, had no knowledge of any tests 
more definitive than the inspection tests which they had used and 
which the industry used. Knowledge respondents had not, but that 
knowledge was readily accessible to them. 

Par. 15. Respondents have thus been selling lubricating oil in com- 
merce, represented by them to be 100 percent Pennsylvania oil when, 
as a matter of objective fact, as revealed by laboratory techniques 
neither known to nor used by the oil industry or by respondents, but 
readily knowledgeable to both, such oil was not 100 percent Pennsyl- 
vania oil. Such representations were therefore false, misleading and 
deceptive, and have resulted in the public receiving a product differ- 
ent from that which it thought it was purchasing and for which it paid 
its money. They have a tendency and capacity to and do mislead 
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and deceive and have misled and deceived substantial numbers of 
wholesalers, retail dealers and members of the purchasing public into 
the erroneous and mistaken belief that such representations were and 
are true and has caused and do cause substantial purchases of respond- 
ents’ products because of such belief. 

Par. 16. Respondents buy, clean, process, and resell, and have done 
so for some years, large quantities of used or waste oil from dealers 
in Chicago who make a business of collecting same from garages, fill- 
ing stations and industrial plants. Some of this oil was and is packed 
by respondents in containers bearing the representation 100 percent 
Pennsylvania oil under respondents’ brand names Cert-O-Penn and 
Pennolenne. Some of this oil is resold as lubricating oil without rep- 
resentation as to source. Some of it is sold in bulk. Some of it was 
not disclosed to be reprocessed or cleaned, used or waste oil. The con- 
tainers in which some of it is sold for resale to consumers are the 
same in size and appearance as those in which virgin oil is customarily 
sold and bear no disclosure that the contents are wholly or partially 
used oil. 

Par. 17. There is a marked preference on the part of the purchasing 
public generally for new and unused oil over used, reprocessed, cleaned 
or reclaimed oil*partially due at least to the belief that the former is 
superior in lubrication performance to the latter. Relatively few 
members of the purchasing public would knowingly buy crank-case 
drainings or other used oil regardless of what cleaning or other process 
had subsequently been given to it. 

Par. 18. The advertising for sale and sale of previously used lubri- 
cating oil, whether reclaimed, recleaned, rerefined or reconditioned, 
without plainly stating or labeling such fact, is a misdemeanor by 
law in the States of Illinois, Indiana, Wisconsin, and Pennsylvania 
and is forbidden by law in the State of California. The laws of these 
States make clear the probability of deception in the absence of dis- 
closure and the public policy of those States requiring such disclosure 
for the protection of the purchasing public. 

Par. 19. The sale of such oil by respondents, as described above in 
paragraph 16, without disclosure that such oil is composed wholly 
or in part of used oil which has been reprocessed or reclaimed, has 
had and now has a tendency and capacity to mislead and deceive 
substantial numbers of wholesalers, retailers, and members of the 
purchasing public into the erroneous and mistaken belief that they 
are purchasing and reselling or using new and unused oil and cause 
and has caused them to purchase substantial quantities of respondents’ 
products. 

Par. 20. There is no evidence that the brand name “Cert-O-Penn” 
created an impression in the minds of purchasers that the oil sold 
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under that name had been or was “certified by some official or recog- 
nized agency or laboratory as to ‘quality, value, and efficiency” nor 
is there any necessary implication to that effect from the name itself. 
Whatever slight implication as to certification from some unknown 
source may eXist is neither substantial nor preponderant. 

Par. 21. Respondents’ acts and practices, as hereinabove described, 
serve to place in the hands of wholesalers and retailers of lubricating 
cil a means and instrumentality whereby such persons may mislead 
the purchasing public in respect to the origin and virginity of re- 
spondents’ products. 

CONCLUSIONS 


1, The quality of the lubricating oils sold by respondents under 
the brand names Cert-O-Penn and Pennolenne is not in question in this 
proceeding. There is no attack, criticism, or implication that respond- 
ents’ oil is inferior as to performance or lubricating qualities or in 
the sense of its utility, adaptability, or efficiency as a lubricating oil. 
None of this was in issue in this proceeding. There is therefore no 
finding made either way as to the quality or efficiency of respondents’ 
products. 

2. When respondents undertook to induce sales with an assertion of 
the origin of their lubricating oil, knowing particular origin to be an 
inducement, they concomitantly assumed not only the guarantee of 
the truth of such assertion, but also the coincident responsibility of 
ascertaining that truth by any and all means under penalty of fore- 
going the assertion. He who represents must know, or not knowing, 
must find out. 

3. Ascertainment of the objective truth cannot, in the public interest, 
be left to the ignorance, lassitude, or inertia of or acceptance by any 
industry, with apparent profit motives, but must exhaust all sources 
of knowledge available. Freedom of assertion carries with it also 
the responsibility to keep currently informed in all fields and from 
all sources on which the assertion impinges. 

4. Packing lubricating oil in new cans for sale in garages, filling 
stations, and automotive stores to the general public amounts to an 
active representation that such oil has never before been used by 
others as a lubricant because of the almost universal belief on the 
part of the public, unconnected with the oil industry, that such oil, 
so sold, is new, and failure to disclose such prior use deceives and 
misleads the public accordingly. 

5. The acts and practices of respondents in representing as Penn- 
sylvania oil, oil which was not Pennsylvania oil, in whole or in sub- 
stantial part, and in packaging and selling used or waste oil, such as 
crank-case drainings, after cleaning or other reprocessing, without 
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disclosure of its prior use, are to the prejudice and injury of the public 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That Dabrol Products Corp., a corporation, Tri-O- 
Lene Oil Co., a corporation, their officers, directors, employees and 
representatives, and Andrew O’Blasney, individually and as an officer 
of such corporations, his employees and representatives, through any 
corporate or other device, in connection with the sale, offering for sale,. 
and distribution in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act, of lubricating oil, do forthwith cease 
and desist from: 

1. Representing directly or by implication, abbreviation, or deriva- 
tion, that any lubricating oil is 100 percent Pennsylvania oil, or Penn- 
sylvania oil, when any part of such oil is not, in fact, derived from 
crude oil extracted from that portion of western Pennsylvania and 
contiguous portions of New York, Ohio, and West Virginia, gen- 
erally known as the Pennsylvania Oil Field. 

2. Using the brand names “Cert-O-Penn” or “Pennolenne,” or any 
other name of similar import, or any abbreviation, derivation, or 
simulation of the word “Pennsylvania,” to designate or describe lu- 
bricating oil, any part of which is not derived from crude oil, ex- 
tracted from that portion of western Pennsylvania, and contiguous 
portions of Ohio, New York, and West Virginia, generally known as 
the Pennsylvania Oil Field. 

3. Packaging lubricating oil in cans or containers for others for 
resale to the purchasing public, which cans or containers violate in 
any way the prohibitions contained in paragraphs 1 and 2 herein- 
above. 

4, Advertising, selling, or offering for sale any lubricating oil, pre- 
viously used for lubricating purposes, without disclosing such prior 
use to the purchaser or potential purchaser, either directly or by ap- 
propriate statement to that effect on the container. 

5. Packaging previously used lubricating oil for others for resale 
to the purchasing public in containers which do not clearly and con- 
spicuously disclose such prior use. 


ORDER TO FILE REPORT OF COMPLIANCE 

Lt is ordered, That the respondents, Dabrol Products Corp., Andrew 
O’Blasney, and Tri-O-Lene Oil Co. shall, within 60 days after serv- 
ice upon them of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which they have 
complied with the order to cease and desist [as required by said dec- 
laratory decision and order of December 29, 1950]. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5727. Complaint, Dec. 21, 1949—Decision, Dec. 29, 1950 


Diathermy differs from other methods of applying heat in that through its use 


heat can be produced beneath the surface of the body, and it is not recog- 
nized that diathermy exerts any effect on the body other than through the 
production of heat. 


As respects the use of diathermy, when heat is applied to the body many physi- 


ological changes occur both in the local area in which it is applied and in 
other areas, and there is ever-present danger in its application which an 
expert must keep in mind continuously—and which is much greater in the 
hands of a layman—in that, applied too rapidly or in too great a quantity, 
it will produce burns, can produce harm in ways other than by the pro- 
duction of burns, is contra-indicated in certain conditions and dangerous in 
others, and safe use of diathermy devices requires an exact diagnosis by a 
competent physician before administering the treatment, and the applica- 
tion under his instruction. 


Where a corporation and its president and treasurer, engaged in the interstate 


(a) 


(b) 


(¢) 


(d) 


(e) 


(f) 


sale of their “Bell Diathermy Apparatus” for use by members of the public 
in giving self administered applications of diathermy in their homes, through 
statements in advertisements, directly and by implication— 

Represented that their said device provided a competent, self-administered 
treatment for and would cure arthritis and be effective in the alleviation 
and relief of pain associated therewith; the facts being that while an agent 
such as their device which could develop heat about a joint might have some 
value when used with other treatments in some forms of arthritis, there 
are many forms in which it would have no value and could do harm; 
Represented that it would be thus effective in the case of rheumatism; the 
facts being that while it might have some adjunctive value in the treatment 
of some of the aches and pains thus referred to by the layman, it was not 
a competent cure or treatment for all of them and its use could do harm; 
Represented that it would be thus effective in the case of asthma; the facts 
again being that it could no more than afford relief when used in conjunction 
with other methods; 

Represented that it would be effective in the case of neuritis, lumbago and 
sciatica ; the facts being that while application of heat by its use might in 
some instances cause a diminution of pain in the case of the first, the device 
would not relieve or cure the many conditions which cause those ailments; 
Represented that its use would be effective in the treatment of bursitis; the 
facts being that heat is of little value in the treatment of the bursae, and 
when a bursa is acutely inflamed, the worst thing one can do is to apply heat 
in any fashion; 

Represented falsely that its use would be effective in the case of neuralgia ; 
the facts being that said term is used to indicate the existence of pain along 
the course of a nerve, causes of which are multitudinous; and 
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(g) Failed to reveal facts material in the light of the aforesaid representations 
and with respect to the consequences which might result from the use of 
their device under prescribed or usual conditions in that there is ever-present 
danger in the treatment of a patient through use of such a device, and its 
safe use requires diagnosis by a competent physician and application under 
his instruction ; 

With. capacity and tendency to mislead a substantial portion of the purchasing 
public into the erroneous belief that such representations were true and of 
thereby inducing purchase of their said device: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Before Mr. Webster Ballinger, trial examiner. 
Mr. William L, Taggart for the Commission. 
Mr. Zoltan Gross, of New York City, for respondents. 


ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Bell Diathermy 
Co., Inc., and George Edelstein and Etta Edelstein, individually and 
as Officers of said corporation, hereinafter referred to as respondents, 
have violated the provisions of the said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

ParacrapH 1. Respondent, Bell Diathermy Co., Inc., is a corpo- 
ration, organized under the laws of the State of New York. Its prin- 
cipal place of business is located at 545 Fifth Avenue, New York, 
N. Y. George Edelstein is the president and treasurer and Etta 
Edelstein is the secretary of corporate respondent and as such officers 
formulate, direct, and control the acts and practices of said corpora- 
tion. The post office address of all of said respondents is 545 Fifth 
Avenue, New York, N. Y. 

Par. 2. The respondents are now and have been for more than 
one year last past engaged in the sale and distribution of a device, 
as “device” is defined in the Federal Trade Commission Act, desig- 
nated as Bell Diathermy Apparatus. 

In the course and conduct of their business respondents cause and 
have caused said device, when sold, to be transported from their 
place of business in the State of New York to purchasers thereof 
located in various other States of the United States. 

Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said device in commerce between 
and among the various States of the United States. 
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Par. 3. Respondents’ device or apparatus is essentially a portable 
cabinet housing a transformer, a short-wave generator, two radio 
tubes, and two coils, which is designed and used for the generation 
of electrical short waves and the application thereof to parts of the 
human body by means of insulated electrodes. The electrical energy 
necessary for the operation of this device is secured by attaching it 
to domestic electrical current in the user’s home. It operates upon a 
frequency of 27,300 kilocycles with a power output of 200 watts. 
Said device has a control for modulating the power output and a 
time switch which will automatically limit its period of operation 
to a predetermined time, both of which may be regulated by the 
operator. When the two electrodes are applied to the user’s body 
and the device or apparatus is put into operation, the passage of the 
electrical short waves between the electrodes creates heat within the 
body tissues of the user because of their resistance to the passage of 
such electrical currents. This device or apparatus has been offered 
for sale and sold to members of the public for use in giving self- 
administered applications of diathermy in their homes. 

Par. 4. In the course and conduct of their business respondents dur- 
ing 1948 disseminated and caused the dissemination of certain ad- 
vertisements concerning their said device by the United States mails 
and by various means in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, for the purpose of inducing and 
which were likely to induce the purchase of their said device, includ- 
ing but not limited to advertisements inserted in various newspapers 
and by means of circulars; and respondents have disseminated and 
caused the dissemination of advertisements concerning their said 
device by various means, including but not limited to the advertise- 
ments and circulars referred to above for the purpose of inducing and 
which were likely to induce, directly or indirectly, the purchase of 
their said device in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act. 

Par. 5. Among the statements and representations contained in 
the said advertisements disseminated as aforesaid are the following: 


ARTHRITIS 
RHEUMATISM 
ASTHMA SCIATICA 
NEURITIS BURSITIS 
LUMBAGO NEURALGIA 


Are you tortured and still suffering from any of the above ailments, after 
taking the usual remedies? Learn what thousands of others have discovered 
about 
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a new, modern, nonsurgical treatment method. If you Are a Sufferer Write 
for FRED HOME TRIAL OFFER. MAIL COUPON 


BELL DIATHERMY CO., INC. 
545 5th Avenue, New York 17, N. Y. 


FREE HOME TRIAL OFFER 


To Sufferers from 
ARTHRITIS 
RHEUMATISM 

ASTHMA SCIATICA 

NEURITIS BURSITIS 

LUMBAGO NEURALGIA 
SHORT WAVE 
DIATHERMY 


A modern, accepted method of treatment for these ailments has brought 
blessed help and relief to thousands of sufferers. To show what diathermy 
can do for you, we will gladly give you a *FREH trial in your home, at your 
convenience, without cost or obligation. It will pay you well to take advantage 
of this offer. 

Why continue in pain and agony when help is ready to come to your own 
doorstep? Don’t delay—act now! Simply send your name and address on a 
posteard to: 


BELL DIATHERMY CO., INC. 
545 Fifth Avenue, New York 17, N. Y. 


*Offer limited to U. S. A. and Canada. 


DON’T SUFFER NEEDLESSLY! ! - —- - THANKFUL THOUSANDS who 
formerly carried the agonizing burdens of 


ARTHRITIS 
SCIATICA—NEURITIS 
RHEUMATISM 
NEURALGIA—LUMBAGO 
ASTHMA BURSITIS 


have gathered comfort and life is.a pleasure again thanks to the analgesic effect 
of Bell Diathermy Short Wave. 
If you are a sufferer, you too can try this almost miraculous discovery in 


the privacy of your own home... at no cost. Just write to us asking for a 
FREE trial—a postcard will do, act now. 


BELL DIATHERMY CO., INC. 
545 5th Avenue, New York 17, N. Y. 


Par. 6. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth, and others similar 
thereto not specifically set out herein, respondents have represented 
directly and by implication that their device, when used by members 
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of the general public in the treatment of self-diagnosed diseases, is a 
competent treatment for and will cure arthritis, rheumatism, asthma, 
neuritis, lumbago, sciatica, bursitis and neuralgia and that its use 
will be effective in the alleviation and relief of the pain associated 
with said conditions. ! 

Par. 7. The said advertisements are misleading in material respects 
and constitute false advertisements as that term is defined in the 
Federal Trade Commission Act. In truth and in fact respondents’ 
said device is not a competent treatment for and will not cure arthri- 
tis, rheumatism, asthma, neuritis, lumbago, sciatica, bursitis, and neu- 
ralgia; and said representations concerning said device constitutes 
false advertisements for the further reason that they fail to reveal 
facts material in the light of such representations and facts material 
with respect to the consequences which may result from the use of 
said device under the conditions prescribed or under such conditions 
as are customary and usual. 

The use of respondents’ device in applying high frequency electric 
currents to produce heat in body tissues for therapeutic purposes is a 
form of treatment powerful enough to do serious injury to the user 
if improperly applied. When used unskillfully, said device or ap- 
paratus may burn or otherwise seriously injure the person to whom 
it is applied. The application of diathermy treatment by an un- 
skilled person in cases where there are advanced blood-vessel changes 
of the legs, which are usually characterized by severe pains in the 
extremities, may, in excess dosage, not only cause serious burns but 
may lead directly to gangrene and necessitate amputation of the leg. 
Neuralgia and neuritis are frequently symptoms of some underlying 
cause or disease, such as tumor, tuberculosis, syphilis, cancer, and dia- 
betes, and an attempt to relieve the pain resulting from such condi- 
tions by the use of a diathermy device such as respondents’, without 
securing proper diagnosis as to the cause of such pain may result in 
fatal delay in the treatment of the underlying cause of such symp- 
toms. The application of diathermy in any area of the body where 
appreciation of heat has been impaired or lost may result in serious 
burns and destruction of tissue, and diathermy is definitely contra- 
indicated in any acute inflammatory process, acute arthritis charac- 
terized by infection, and acute bursitis. 

The safe use of a diathermy device such as respondents’ requires 
that there first be a complete diagnosis by a competent physician, a 
determination of whether or not diathermy is indicated, and, if so, 
the frequency and rate of application, thorough and adequate in- 
struction by a trained technician in the use of the device including, 
among other things, the proper placement of the electrodes, control 
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and regulation of the amount of heat to be applied, and preventive 
measures against burns and tissue destruction. 

Par. 8. The use by the respondents of the false, deceptive, and 
misleading statements and representations set out herein with respect 
to their device, disseminated as aforesaid, has had the capacity and 
tendency to, and has, misled a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such statements 
and representations are true, and has induced a portion of the pur- 
chasing public, because of such erroneous and mistaken belief, to 
purchase respondents’ said device. 

Par. 9. The foregoing acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission, on December 21, 1949, issued and sub- 
sequently served its complaint in this proceeding upon the respond- 
ents, Bell Diathermy Co., Inc., a corporation, and George Edelstein 
and Etta Edelstein, individually and as officers of said corporation, 
charging them with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondents’ answer 
thereto, hearings were held at which testimony and other evidence in 
support of and in opposition to the allegations of the complaint were 
introduced before a trial examiner of the Commission theretofore 
duly designated by it, and such testimony and other evidence were 
duly recorded and filed in the office of the Commission. On August 4, 
1950, the trial examiner filed his initial decision. 

This matter thereafter came on to be heard by the Commission upon 
an appeal from said initial decision filed by counsel supporting the 
complaint, which appeal was not opposed by the respondents and on 
which oral argument was not requested; and the Commission, having 
duly considered said appeal and the record herein and being now 
fully advised in the premises, finds that this proceeding is in the in- 
terest of the public and makes the following findings as to the facts, 
conclusion drawn therefrom, and order, the same to be in lieu of the 
initial decision of the trial examiner. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent Bell Diathermy Co., Inc., is a corpo- 
ration organized under the laws of the State of New York. Its prin- 
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cipal place of business is located at 545 Fifth Avenue, New York, 
N.Y. Respondent George Edelstein is the president and treasurer and 
respondent Etta Edelstein is the secretary of the corporate respondent 
and as such officers formulate, direct, and control the acts and practices 
of said corporation. The post office address of all of said respondents 
is 545 Fifth Avenue, New York, N. Y. 

Par. 2. The respondents are now, and have been for more than 1 
year last past, engaged in the sale and distribution of a device, as 
“device” is defined in the Federal Trade Commission Act, designated 
as “Bell Diathermy Apparatus.” 

in the course and conduct of their business respondents cause, and 
have caused, said device, when sold, to be transported from their place 
of business in the State of New York to purchasers thereof located in 
various other States of the United States. Respondents maintain, and 
at all times mentioned herein have maintained, a course of trade in 
said device in commerce between and among the various States of the 
United States. 

Par. 3. Respondents’ device or apparatus is essentially a portable 
cabinet housing a transformer, a short-wave generator, two radio 
tubes, and two coils, which is designed and used for the generation of 
electrical short waves and the application thereof to parts of the 
human body by means of insulated electrodes. The electrical energy 
necessary for the operation of this device is secured by attaching it 
to domestic electrical current in the user’s home. It operates upon a 
frequency of 27,300 kilocycles with a power output of 200 watts. Said 
device has a control for modulating the power output and a time 
switch which will automatically limit its period of operation to a 
predetermined time, both of which may be regulated by the operator. 
When the two electrodes are applied to the user’s body and the device 
or apparatus is put into operation, the passage of the electrical short 
waves between the electrodes creates heat within the body tissues of 
the user because of their resistance to the passage of such electrical cur- 
rents. The device is offered for sale and sold to members of the 
public for use in giving self-administered applications of diathermy 
in their homes. 

Par. 4. In the course and conduct of their business respondents, 
during 1948, disseminated and caused the dissemination of certain ad- 
vertisements concerning their said device, by the United States mails 
and by various means in commerce as “commerce” is defined in the 
Federal Trade Commission Act, for the purpose of inducing, and 
which were likely to induce, the purchase of their said device. Re- 
spondents disseminated, and also caused the dissemination of, adver- 
tisements concerning their said device by various means, for the pur- 
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pose of inducing and which were likely to induce, directly or in- 
directly, the purchase of their said device in commerce as “commerce” 
is defined in the Federal Trade Commission Act. 

Among the statements and representations contained in the said 
advertisements disseminated as aforesaid are the following: 


ARTHRITIS 
RHEUMATISM 
ASTHMA SCIATICA 
NEURITIS BURSITIS 
LUMBAGO NEURALGIA 


Are you tortured and still suffering from any of the above ailments, after taking 
the usual remedies? Learn what thousands of others have discovered about 


SHORT WAVE DIATHERMY 


a new, modern, non-surgical treatment method. If you Are a Sufferer 
Write for FREE HOME TRIAL OFFER. MAIL COUPCN 


BELL DIATHERMY CO., INC. 
545 5th Avenue, New York 17, N. Y. 


FREE HOME TRIAL OFFER 


To Sufferers from 


ARTHRITIS 
RHEUMATISM 
ASTHMA SCIATICA 
NEURITIS BURSITIS 
LUMBAGO NEURALGIA 


SHORT WAVE 
DIATHERMY 


A modern, accepted method of treatment for these ailments has brought blessed 
help and relief to thousands of sufferers. To show what diathermy can do for 
you, we will gladly give you a *FREE trial in your home, at your convenience, 
without cost or obligation. It will pay you well to take advantage of this offer. 
Why continue in pain and agony when help is ready to come to your own door- 
step? Don’t delay—act now! Simply send your name and address on a postcard 
to: 
BELL DIATHERMY CC. INC. 
545 Fifth Avenue, New York 17, N. Y. 


*Offer limited to U. S. A. and Canada. 


DON’T SUFFER NEEDLESSLY!! - - - THANKFUL THOUSANDS who 
formerly carried the agonizing burdens of 


ARTHRITIS 
SCIATICA — ----- NEURITIS 
RHEUMATISM 
NEURALGIA - - LUMBAGO 
ASTHMA BURSITIS 


have gathered comfort and life is a pleasure again thinks to the analgesic effect 
ef Bell Diathermy Short Wave. 
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If you are a sufferer, you too can try this almost miraculous discovery in the 
privacy of your own home...atno cost. Just write to us asking for a FREE 
trial—a postcard will do, act now. 


BELL DIATHERMY CC. INC. 
545 5th Avenue, New York 17, N. Y. 


Par. 5. Through the use of advertisements containing the state- 
ments and representations set forth in paragraph 4, respondents have 
represented, directly and by implication, that their said device pro- 
vides a competent self-administered treatment for, and will cure, 
arthritis, rheumatism, asthma, neuritis, lumbago, sciatica, bursitis, 
and neuralgia, and that its use will be effective in the alleviation and 
relief of pain associated with said ailments. 

Par. 6. The aforesaid advertisements are misleading in material 
respects and constitute “false advertisements” as that term is defined 
in the Federal Trade Commission Act. 

There are many different varieties of arthritis. An agent such as 
respondents’ device which can develop heat and in about the region 
of a joint may have some adjunctive value when used in conjunction 
with other procedures in the treatment of some forms of arthritis, but 
there are many forms of arthritis where respondents’ device has no 
value, and its use can do harm. 

Rheumatism is a generic term which has no exact medical connota- 
tion. It is a term apt to be used by the layman to refer to the exist- 
ence of aches and pains in the various parts of the body. Respondents’ 
device when used in conjunction with other forms of treatment may 
have some adjunctive value in the treatment of some of the aches and 
pains referred to by the layman as rheumatism, but said device is not 
a competent cure or treatment for all such aches and pains, and its use 
can do harm. 

Respondents’ device when used in conjunction with other methods 
may afford some relief to a sufferer from asthma. However, said de- 
vice is not a competent treatment or cure for asthma. 

There are many conditions which could produce neuritis. The ap- 
plication of heat by the use of respondents’ device may in some cases 
cause a diminution of pain, but said device cannot relieve the condi- 
tion which causes neuritis and it is not a competent treatment or cure 
for neuritis. 

Lumbago is a term used by the layman to indicate the existence of 
pain in the back, particularly the lower back. There are many causes 
which produce pain in the lower back. Respondents’ device provides 
neither a treatment nor a cure for lumbago. 

The causes of the pain referred to as sciatica are many, and in order 
to alleviate or cure such pain, it would be necessary to alleviate or cure 
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the condition which is responsible for the irritation or the inflam- 
mation of the sciatic nerve. No one thing or instrument can possibly 
relieve or cure all cases of sciatica. Respondeénts’ device is not a com- 
petent treatment or cure for sciatica. 

Bursitis refers to an inflammation of the bursa. The treatment of 
bursitis differs in various stages. Heat is of little value in the treat- 
ment of the bursae. When the bursa is acutely inflamed, the worst 
thing one can do is to apply heat in any fashion. Respondents’ device 
is not a competent treatment or cure for bursitis. 

Neuralgia is a term used to indicate the existence of pain along the 
course of a nerve. The causes of pain are multitudinous. Respond- 
ents’ device is not a competent treatment or cure for neuralgia. 

Par. 7. The aforesaid representations constitute false advertise- 
ments for the further reason that they fail to reveal facts material in 
the light of such representations, and facts material with respect to 
the consequences which may result from the use of respondents’ said 
device under the conditions prescribed or under such conditions as 
are customary or usual. 

Diathermy differs from other commonly used methods of applying 
heat in that through its use heat can be produced in the tissues lying 
beneath the surface of the body. It is not recognized that diathermy 
exerts any effect on the human body other than through the produc- 
tion of heat. When heat is applied to the human body many physio- 
logical changes occur, both in the local area in which it is applied and 
in other areas. If heat is applied too rapidly or in too great a quan- 
tity, it will produce burns. In certain diseases, such as Buerger’s 
disease, the danger of producing burns is considerably increased. 
There is an ever present danger which an expert must keep in mind 
continuously in the treatment of a patient. In the hands of a lay- 
man that danger is much greater. Diathermy can produce harm in 
ways other than by the production of burns. It can increase the 
gravity of a medical condition. It is, for example, contraindicated 
in the presence of malignant growths. It is contraindicated where 
there is danger of bleeding. Its use is dangerous when applied to an 
extremity the circulation of which is damaged. The safe use of a 
diathermy device such as respondents’ requires an exact diagnosis by 
a competent physician before administering the treatment, and the 
application under his instructions. 

Par. 8. The use by the respondents of the aforesaid false advertise- 
ments with respect to their said device has had the capacity and 
tendency to mislead a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such statements and rep- 
resentations are true, and has induced a portion of the purchasing 
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public because of such erroneous and mistaken belief to purchase 
respondents’ said device. 
CONCLUSION 


The acts and practices of the respondents, as herein found, are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, Bell Diathermy Co., Inc., a 
corporation, its officers, and George Edelstein and Etta Edelstein, in- 
dividually and as officers of respondent corporation, said respondents’ 
respective agents, representatives, and employees, directly or through 
any corporate or other device, in connection with the sale, offering 
for sale, or distribution of a device or apparatus designated as “Bell 
Diathermy” or “Bell Short Wave Diathermy,” or any other device or 
apparatus of substantially similar character, whether sold under the 
same name or under any other name, do forthwith cease and desist 
from, directly or indirectly: 

1. Disseminating or causing to be disseminated, by means of the 
United States mails, or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement which 
represents, directly or by implication, that said device, when used 
. by the unskilled lay public in the treatment of self-diagnosed condi- 

tions, is a competent treatment for, or cure of, arthritis, asthma, neu- 
ritis, lumbago, sciatica, bursitis, or neuralgia, or similar disorders, or 
which advertisement fails to conspicuously reveal that said device is 
not safe for use for any condition unless and until a competent medi- 
cal authority has determined, as a result of diagnosis, that the use of 
diathermy is indicated and has prescribed the frequency and rate of 
application of such diathermy treatments and the user has been ade- 
quately instructed by a trained technician in the use of such device. 

2. Disseminating or causing to be disseminated, by any means, for 
the purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of said device, any advertisement 
which contains any of the representations prohibited in paragraph 
“1” of this order, or which fails to comply with the affirmative re- 
quirements set forth in paragraph “1” of this order. 

[t is further ordered, That the respondents shall within sixty (60) 
days after service upon them of this order, file with the Commission a 
report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 

919675—53——55 
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In THE MatTrTER OF 


NATIONAL OZONE CORPORATION AND MRS. MARGARET 
RYAN, INDIVIDUALLY AND AS AN OFFICER THEREOF, 
AND TRADING ALSO AS CHARLES N. RYAN, ATMORAY, - 
INC., AND NATIONAL OZONE CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5748. Complaint, Mar. 9, 1950—Decision, Dec. 29, 1950 


Inhalation of excessive amounts of ozone may result in severe irritation of the 
respiratory organs; in order to avoid injury the concentration of ozone 
should not exceed one part per million parts of air where exposure is 
for a prolonged period of time; and proximity to the device should be 
avoided. 


Where an individual engaged in the interstate sale and distribution of her 
“Atmoray Ozone Generator”; through statements in circulars and other 
advertising media, directly and by implication— 

(a) Represented falsely that the ozone produced by her device was a natural 
substitute for sunlight, and as effective as sunlight in the elimination and 
alleviation of contamination; the facts being that ozone was not such a 
substitute in many respects, and was not thus equally effective in elim- 
inating contamination under many conditions ; 

(b) Represented that it was safe for use under all conditions and in all 
places; the facts being that it was not safe when persons were subjected 
to the ozone produced by it for prolonged periods of time, when the con- 
centration was more than one part per million parts of air; and 

(c) Represented that its use destroyed all odors and eliminated airborne bac- 
teria, carbon monoxide gas and excessive carbon dioxide gas, and purified 
the air in food locker plants, schools, warehouses, theaters, and other 
buildings; when in fact its use would not eliminate or destroy all odors; 
it would not purify the air under all conditions; in concentrations toler- 
able to humans it would not destroy all bacteria in the air; and it would 
not eliminate all carbon monoxide gas or excessive carbon dioxide gas 
under all conditions; and 

(d) Failed to reveal certain material facts in her advertisements in that 
safety in the use of her device depended upon the amount of ozone pro- 
duced by it, the size of the room in which it was operated, the ventilation, 
the nature of other materials in the room, and the length of time it was 
operated; and in that inhalation of excessive amounts of ozone may result 
in severe irritations of the respiratory organs, and proximity of the device 
should be avoided; 

With capacity and tendency to mislead and deceive a substantial portion of 
the purchasing public, both actual and potential, into the erroneous belief 
that such unqualified, exaggerated, and deceptive representations were 
true in all of their breadth and implications, and to induce the purchase of 
substantial quantities of her said device: 

Held, That such acts and practices, under the circumstances set forth, were 
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to the actual and potential prejudice and injury of the public, and consti- 
tuted unfair and deceptive acts and practices in commerce. 
- Before Mr. Frank Hier, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Mr. Paulus VanDeinse and Mr. Millen F. Kneeland, of Portland, 


Oreg., for respondents. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that National Ozone 
Corp., a corporation, and Mrs. Margaret Ryan, individually and as an 
officer of National Ozone Corp., and trading also as Charles N. Ryan, 
Atmoray, Inc., and National Ozone Corp., hereinafter referred to as 
respondents, have violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be m the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrarn 1. Respondent National Ozone Corp. is a corporation 
organized, existing, and doing business under and by virtue of the laws 
of the State of Oregon, with its office and principal place of business 
located at 408 Northeast Thompson Street, Portland, Oreg. 

Respondent Mrs. Margaret Ryan is an individual trading, respec- 
tively, from the above address as Charles N. Ryan, Atmoray, Inc., and 
National Ozone Corp. Said respondent is secretary and treasurer 
of corporate respondent National Ozone Corp., owns all the stock in 
said corporation, and controls and directs the acts, practices, and 
policies of said corporation, including its advertising representations. 

Par. 2. Respondents are now and have for more than two years 
last past engaged in the business of selling and distributing a device 
designated as “Atmoray Ozone Generator.” 

In the course and conduct of their said business respondents have 
caused said device when sold to be transported from their aforesaid 
place of business in the State of Oregon to purchasers thereof, includ- 
ing distributing agents, located in various other States of the United 
States. 

Respondents maintain and at all times mentioned herein have main- 
tained a course of trade in said device in commerce between and among 
the various States of the United States, and said commerce has been 
substantial. 

- Par. 3. Respondents, in the course and conduct of their business 
and for the purpose of inducing the sale of their said device, have 
made certain statements with respect to the effectiveness, usefulness, 
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and safety of said device in circulars designated “Atmoray Ozone 
Generators” and in other advertising media. Among the statements 
contained in said advertising literature are the following: a 


OZONE NATURAL SUBSTITUTE FOR SUNLIGHT. * * * 


Successive tests have shown that Ozone in very dilute concentrations is just 
as effective in the elimination and alleviation of contamination as introduction 
of sunlight itself. 

Effect of Ozone. It is likewise highly effective in the elimination and destruc- 
tion of all odors of organic origin. 

Atmoray produces no harmful rays and is safe to use anywhere. 

Ozone destroys airborne bacteria, odors, and monoxide gas. 

Excessive carbon dioxide gas is also eliminated * * *, 

Complete air purification in one compact unit for food locker plants, ware- 
houses, theaters, rest rooms, garages * * *, . 

Par. 4. Through the use of the aforesaid statements and repre- 
sentations and others of the same import not specifically set out 
herein, respondents represented that the ozone produced by their. 
device is a substitute for sunlight and that it is as effective as sunlight 
in the elimination and alleviation of contamination; that said device 
is safe to use under all conditions, places, and circumstances; that its 
use destroys all odors; that by using said device, airborne bacteria, 
carbon monoxide gas and excessive dioxide gas are eliminated and that, 
the air is purified in food locker plants, warehouses, theaters, rest 
rooms, garages, and other buildings. 

Par. 5. The foregoing statements and representations are false, 
misleading, and deceptive. In truth and in fact, ozone is not a substi- 
tute for sunlight in many respects and it is not as effective as sunlight 
in eliminating or alleviating contamination under many conditions. 
Said device is not safe to use when persons are subjected to the ozone. 
produced by it for prolonged periods of time when the concentration 
of ozone is more than one part per million parts of air. Its use will 
not eliminate or destroy all odors. Ozone will not purify the air and 
in concentrations tolerable by humans, it will not destroy all bacteria 
in the air. Ozone will not eliminate carbon monoxide gas or excessive 
carbon dioxide gas. 

Par. 6. The safety in the use of respondents’ device depends upon 
the amount of ozone produced by it, the size of the room in which the 
device is operated, the ventilation, the nature of other materials in the 
room and the length of the time the device is operated. Inhalation 
of excessive amounts of ozone may result in severe irritation of the 
respiratory organs. In order to avoid injury, the concentration of 
ozone should not exceed one part per million parts of air where ex- 
posure is for prolonged periods of time and proximity to the device 
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should be avoided. Respondents’ advertisements are deceptive in that 
they fail to reveal the aforesaid material facts. 

Par. 7. The use by the respondents of the foregoing statements and 
representations had the capacity and tendency to mislead and deceive 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that all of such statements and representations were 

_ true; that said device may be used under all circumstances and. condi- 
tions with safety, and by reason of such belief, induced the purchase 
of substantial quantities of respondents’ said device. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND 
ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 9, 1950, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Mrs. Margaret Ryan, charging her and the National Ozone Corp. 
with the use of unfair and deceptive acts and practices in commerce 
in violation of the provisions of said act. After the filing of Mrs. 
Margaret Ryan’s answer to the complaint a trial examiner of the 
Commission was designated by it to take testimony and receive evi- 
dence in support of and in opposition to the allegations of said com- 
plaint, and at the initial hearing held for such purpose stipulations 
of all of the facts in the case were entered on the record. The filing of 
proposed findings as to the facts and conclusions having been specifi- 
cally waived, the trial examiner on August 17, 1950, filed his initial 
decision. 

The Commission, having reason to believe that the initial decision 
was deficient in certain material respects, on October 24, 1950, issued 
and thereafter served upon the respondent, Margaret Ryan, its order 
placing this case on the Commission’s own docket for review and 
affording the respondent an opportunty to show cause why said initial 
decision should not be altered in the manner and to the extent shown 
by the tentative decision attached to said order. The respondent not 
having appeared in response to the leave to show cause, this proceed- 
ing regularly came on for final consideration by the Commission on 
review; and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that said proceeding is 
in the interest of the public and makes the following findings as to 
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the facts, conclusion drawn therefrom, and order, the same to be i in 
lieu of the initial decision of the trial examiner: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent National Ozone Corp. was a corporation 
organized and doing business under the laws of the State of Oregon, 
with its principal office and place of business located at 408 Northeast 
Thompson Street, in the city of Portland, State of Oregon. Said 
corporation was dissolved in 1947. 

Par. 2. Respondent Mrs. Margaret Ryan is an individual trading as 
Charles N. Ryan and as Atmoray from her principal place of business 
located at 3922 North Williams Avenue, in the city of Portland, State 
of Oregon. She is the widow of Charles N. Ryan and used as a 
trade name, National Ozone Corp., only for the purpose of maintain- 
ing a telephone listing. 

Par. 3. Respondent Mrs. Margaret Ryan is now, and for more than 
2 years last past she has been, engaged in the business of selling and 
distributing a device designated as “Atmoray Ozone Generator,” and 
causes said device, when sold, to be transported from her place of 
business in Portland, Oreg., to purchasers thereof, including distrib- 
uting agents, located in various other States of the United States. 
Respondent Margaret Ryan maintains, and at all times mentioned 
herein she has maintained, a substantial course of trade in said device 
in commerce between and among the various States of the United 
States. 

Par. 4. In the course and conduct of her business and for the pur- 
pose of inducing and furthering the sale of the aforesaid device, re- 
spondent Margaret Ryan has made certain statements as to the 
effectiveness, usefulness, and safety of said device in circulars desig- 
nated “Atmoray Ozone Generators” and in other advertising media, 
of which the following are typical excerpts: 


Ozone Natural Substitute for Sunlight. 

Successive tests have shown that Ozone in very dilute concentrations is just 
as effective in the elimination and alleviation of contamination as the intro- 
duction of sunlight itself. 

It (Ozone) is likewise highly effective in the elimination and destruction of 
all odors of organic origin. 

Atmoray produces no harmful rays and is safe to use anywhere. 

Ozone destroys airborne bacteria, odors, and monoxide gas and prevents the 
growth of mold. 

Ozone is the enemy of carbon monoxide gas. Excessive carbon dioxide gas is 
also eliminated * * *, 

Complete air purification in one compact unit for food locker plants, ware- 


houses, theaters, rest rooms, garages, hospitals, zoos, pounds, pet shops, schools, 
meat markets, factories, ete. 
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Par. 5. Through the use of such statements, and others of similar 
import, respondent Margaret Ryan has represented directly and by 
implication that the ozone produced by her device is a natural substi- 
tute for sunlight and as effective as sunlight in the elimination and 
alleviation of contamination; that said device is safe for use under all 
conditions, places, and circumstances; that its use destroys all odors, 
and eliminates airborne bacteria, carbon monoxide gas and excessive 
carbon dioxide gas, and purifies the air in food locker plants, schools, 
warehouses, theaters, and other buildings. 

Par. 6. The foregoing statements are exaggerated, false in their 
implication and misleading and deceptive in their breadth and lack of 
qualification. In fact, ozone is not a substitute fur sunlight in many 
respects. It is not as effective as sunlight in eliminating or alleviat- 
ing contamination under many conditions. The Atmoray Ozone Gen- 
erator is not safe to use when persons are subjected to the ozone pro- 
duced by it for prolonged periods of time when the concentration of 
ozone is more than one part per million parts of air. Its use will not 
eliminate or destroy all odors. Ozone will not purify the air under 
all conditions; and in concentrations tolerable to humans, it will not 
destroy all bacteria in the air. Ozone will not eliminate all carbon 
monoxide gas or excessive carbon dioxide gas under all conditions. 

Par. 7. Safety in the use of respondent’s device depends upon the 
amount of ozone produced by it, the size of the room in which the 
device is operated, the ventilation, the nature of other materials in 
the room, and the length of time the device is operated. Inhalation 
of excessive amounts of ozone may result in severe irritations of the 
respiratory organs. In order to avoid injury, the concentration of 
ozone should not exceed one part per million parts of air where ex- 
posure is for prolonged periods of time, and proximity of the device 
should be avoided. Respondent’s advertisements fail to reveal these 

‘material facts. 

Par. 8. The use by respondent Margaret Ryan of the above-quoted 
statements and representations have, and have had, the capacity and 
tendency to mislead and deceive a substantial portion of the pur- 
chasing public, actual and potential, into the erroneous and mistaken 
belief that all of such statements and representations were and are 
true in all of their breadth and implications and the capacity and 
tendency to induce the purchase of substantial quantities of respond- 
ent’s said device. 


CONCLUSION 


The acts and practices of the respondent Margaret Ryan, as herein- 
above set out and described, are to the actual and potential prejudice 
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and injury of the public and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER 


It is ordered, That the respondent, Margaret Ryan, an individual 
trading under the names of Charles N. Ryan, Atmoray, and National 
Ozone Corp., or trading under any other name or trade designation, 
and her agents, representatives and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale or distribution in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of her device now designated the 
Atmoray Ozone Generator, or of any other device of the same or 
similar purpose or effect, do forthwith cease and desist from repre- 
senting, directly or by implication: 

1. That ozone isa natural substitute for sunlight. 

2. That ozone is as effective as sunlight in eliminating or alleviat- 
ing contamination. 

3. That ozone will eliminate and destroy all odors. 

4. That in concentrations tolerable to humans ozone destroys air- 
borne bacteria, or that it eliminates carbon monoxide or excessive 
carbon dioxide from the air under all conditions. 

5. That ozone purifies the air under all conditions. 

6. That said device is safe for use anywhere, unless it be stated 
in connection with said representation and in an equally forceful 
manner that concentrations of ozone in excess of one part per million 
parts of air for prolonged periods of time may result in respiratory 
irritation upon inhalation and that proximity to the device should be 
avoided. 

[tis further ordered, That the complaint in this proceeding be, and 
the same hereby is, dismissed as the National Ozone Corp. 

It is further ordered, That Margaret Ryan shall, within 60 days 
after service upon her of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which she 
has complied with this order. 
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; Complaint 


In THE MarTrTer OF 


AMERICAN CANDLE CO., INC. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5787. Complaint, June 26, 1950—Decision, Jan. 2, 1951 


Where a corporation engaged in the manufacture and interstate sale and dis- 
tribution of candles, including its “Atonal’ candles for use in religious 
ceremonies; in advertisements in religious publications and in circulars 
and other sales literature— 

Represented that said “Atonal” candles were made entirely from pure beeswax 
when in fact they contained other material as well; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public and thereby induce its purchase of said products: 
Held, That such acts and practices, under the circumstances set forth, were all 

to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 

Before Vr. William L. Pack, trial examiner. 

Mr. Charles S. Cox for the Commission. 

Mr. Guy M. Puca, of Brooklyn, N. Y., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the American Candle 
Co., Inc., a corporation, hereinafter referred to as respondent, has 
violated the provisions of said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrapu 1. Respondent, American Candle Co., Inc., is a corpora- 
tion, organized, existing, and doing business under and by virtue of 
the laws of the State of New York, with its office and principal place 
of business located at 55-13 Flushing Avenue, Maspeth, Long Island, 
NY . 

Par. 2. Respondent for some years last past has been engaged in 
the manufacture, sale, and distribution of candles. Some of its can- 
dles are advertised and sold for use in religious ceremonies. Respond- 
ent causes and has caused its aforesaid products when sold to be trans- 
ported from its aforesaid place of business in the State of New York 
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to purchasers thereof located in the various other States of the United 
States and in the District of Columbia. Respondent maintains, and 
at all times mentioned herein has maintained, a course of trade in said 
products among and between the various States of the United Ole 
and in the District of Columbia. 

Par. 3. Respondent, in the course and conduct of its aforesaid =. 
ness, and for the purpose of inducing the purchase of its products, has 
made certain statements and representations with reference to said 
products and particularly with respect to a product designated by it 
as “Atonal,” in religious newspapers and magazines, circulars, and 
sales literature which have been circulated among purchasers and 
prospective purchasers located in the various States of the United 
States and in the District of Columbia. Typical of the statements 
and representations contained in said advertising matter are the 
following: 


Pure Beeswax Candles 


By using the purest waxes and by profiting from the skill of an experienced 
personnel, our longer-burning Beeswax candles are worthy of the reverence due 
them. 

Atonali 3. = S22e0 2 Sse ioe ee ee see 100% Beeswax 
Made entirely from pure Beeswax 


Par. 4. By means of the statements aforesaid, respondent repre- 
sented that its “Atonal” candles are composed of and made entirely 
from pure beeswax. 

Par. 5. Said statements and representations are false, misleading, 
and deceptive. In truth and in fact, respondent’s said candles are 
not composed of or made entirely from pure beeswax but contain 
substantial amounts of other substances. 

Par. 6. The use by respondent of the foregoing false, misleading, 
and deceptive statements and representations had the tendency and 
capacity to mislead and deceive the purchasing public into the errone- 
ous and mistaken belief that such representations and statements 
were true and caused the purchasing public because of such erroneous 
and mistaken belief to purchase substantial quantities of respondent’s 
said product. 

Par. 7. The aforesaid acts and practices, as herein alleged, are all to 
the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


DECISION OF THE ComMMIssion 


Pursuant to rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
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Order to File Report of Compliance,” dated January 2, 1951, the initial 
decision in the instant matter of trial examiner William L. Pack, as 
set out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY WILLIAM L. PACK, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 26, 1950, issued and sub- 
sequently served its complaint in this proceeding upon the respondent, 
American Candle Co., Inc., a corporation, charging it with the use 
of unfair and deceptive acts and practices in commerce in violation 
of the provisions of that act. After respondent filed its answer to 
the complaint, a hearing was held before the above-named trial 
examiner, theretofore duly designated by the Commission, at which 
hearing a stipulation was entered into upon the record by counsel 
whereby it was stipulated and agreed that the facts set forth in such 
stipulation might be taken as the facts in this proceeding and in lieu 
of testimony in support of and in opposition to the charges stated in 
the complaint, and that such statement of facts might serve as the 
basis for findings as to the facts and conclusion based thereon and 
order disposing of the proceeding, without presentation of proposed 
findings and conclusions or oral argument. The stipulation further 
provided that upon appeal to or review by the Commission such 
stipulation might be set aside by the Commission and this matter 
remanded for further proceedings under the complaint. Thereafter 
the proceeding regularly came on for final consideration by the trial 
examiner upon the complaint, answer, and stipulation, and the trial 
examiner, after duly considering the record herein, finds that this 
proceeding is in the interest of the public and makes the following 
findings as to the facts, conclusion drawn therefrom and order. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondent, American Candle Co., Inc., is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of New York, with its office and prin- 
cipal place of business located at 55-13 Flushing Avenue, Maspeth, 
Long Island, N. Y. Respondent has for some years last past been 
engaged in the manufacture, sale, and distribution of candles. 

Par. 2. Respondent causes and has caused its products, when sold, 
to be transported from its place of business in the State of New York 
to purchasers thereof located in various other States of the United 
States and in the District of Columbia. Respondent maintains and 
has maintained a course of trade in its products in commerce between 
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and among various States of the United States and in the District of 
Columbia. 2 Ota 

Par. 3. Some of respondent’s candles are intended for use in reli- 
gious ceremonies, such candles being designated by the trade name 
“Atonal.” In the course and conduct of its business and for the pur- 
posé of inducing the purchase of such candles, respondent has made 
certain representations with respect thereto, such representations ap- 
pearing in advertisements inserted in religious publications and also 
in circulars and other sales literature, all of such advertising material 
being circulated among purchasers and prospective purchasers of 
respondent’s products. Typical of the representations contained in 
such advertising matter are the following: 


Pure Beeswax Candles 


By using the purest waxes and by profiting from the skill of an experienced. 
personnel, our longer-burning Beeswax candles are worthy of the reverence due 
them. 

AONE ee ee oe gas ek ee ee 100% Beeswax 
Made entirely from pure Beeswax. 


Par. 4. Through the use of these statements respondent represented 
that the candles in question were made entirely from pure beeswax. 

Par. 5. These representations were erroneous and misleading, as 
the candles so designated and referred to were not in fact made en- 
tirely from pure beeswax but contained other materials as well. 

Par. 6. The record indicates that respondent’s use of the repre- 
sentations in question may have been due in part to inaccurate in- 
formation supplied respondent by certain of its suppliers, and that 
respondent no longer uses such representations in connection with 
candles which are not in fact composed entirely of pure beeswax. 

Par. 7. The use by respondent of the erroneous and misleading 
representations referred to above has the tendency and capacity to 
mislead and deceive a substantial portion of the purchasing public 
with respect to the composition of respondent’s products, and the 
tendency and capacity to cause such portion of the public to purchase 
such products as a result of the erroneous and mistaken belief so 
engendered. 


CONCLUSION 


The acts and practices of respondent as hereinabove set out are all to 
the prejudice of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 
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ORDER 


It is ordered, That the respondent, American Candle Co., Inc., a 
corporation, and its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of candles in commerce, as 
“commerce” is defined in the Federal. Trade Commission Act, do forth- 
with cease and desist from: 

Representing, directly or by implication, that respondent’s candles 
are composed entirely of pure beeswax, when such is not the fact. 


ORDER TO FILE REPORT OF COMPLIANCE 


Lt is ordered, That the respondent, American Candle Co., Inc., shall, 
within 60 days after service upon it of this order, file with the Com- 
mission a report, in writing, setting forth in detail the manner and 
form in which it has complied with the order to cease and desist [as 
required by said declaratory decision and order of January 2, 1951]. 
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In tHE MATTER OF 


HERBERT D. FINE TRADING AS HERBERT D. FINE CO., 
PLASTI-KOTE CO., ETC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 5879. Complaint, Sept. 6, 1945—Decision, Jan. 3, 1951 


Where an individual and a corporation, with offices and principal places of 
business at the same address, engaged in the interstate sale and distribution 
of paints and varnishes which they sold under the general trade name of 
“Plasti-Kote” and various designations such as “Plasti-Kote Transparent,” 
etc.; through statements in advertising folders, pamphlet, circular letters, 
and other advertising media, directly or by implication— 

(a) Falsely represented that their products. were radically new laboratory 
products, wholly different from others used for similar purposes, and that 
they created a permanent glossy finish; 

(0) Falsely represented that their “Plasti-Kote Texture Finish” would not 
wear out, that their ‘‘Plasti-Kote Perma-Seal” hardened and waterproofed 
the surfaces to which applied, that their “Plasti-Kote Exterior’ was superior 
to old type house paints, and that ‘“Plasti-Kote Tile Finish” would last for 
years under constant use, resisted boiling water and was alcoholproof; 

(c) Falsely represented that their products renewed leaky roofs, fireproofed 
surfaces to which applied, and would withstand heat up to 800° F.; 

(d) Falsely represented that their products outwear wax surfaces 200 to 1 and 
were modern finishes for all types of floors; 

(e) Falsely represented that their said products were manufactured by them; 
when in fact the only operation they performed was that of packaging prod- 
ucts they purchased from others; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public with respect to their said products and thereby cause its 
purchase thereof: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 


In said proceeding, in which the complaint attacked also the use by respondent 
of the words “Plastic” and “Plasti” in their trade names and in designating 
their products, charging that said products were not plastics as the term is 
understood by the trade and the purchasing public—an issue regarded by 
both counsel and the trial examiner as the paramount one in the proceeding 
and as to which a considerable volume of testimony and other evidence was 
introduced on both sides; 

The evidence failed to afford an adequate basis for a satisfactory disposition of 
said issue by the Commission, and the Commission, therefore made no find- 
ings on the question of whether or not respondents’ products might or might 
not properly be referred to as plastic paints. 


HERBERT D. FINE CO., ETC., ET AL. 829 
828. Complaint 


In said proceeding in which the complaint also charged that a number of other 
advertising statements used by respondents were false and misleading, in- 
cluding such statements as that their Plasti-Kote created a cellophane-like 
plastic coating, was perfect or satisfactory for exterior use where a weather 
resistant finish was desired, was nonskid or slipproof in the case of the 
“Transparent,” afforded a safeguard against grease or cosmetics in the case 
of the tile finish, and could be used satisfactorily over damp surfaces and 
hardened and colored cement floors, resisted damage by fruit acid and stains, 
and eliminated the use of wax on surfaces to which applied: the Commission 
was of the opinion and found that such charges were not sustained by the 
greater weight of the evidence. 


Before Mr. Randolph Preston, trial examiner. 

Mr. Jesse D. Kash for the Commission. 

Wyner & Wyner, of Cleveland, Ohio, and Long, St. Louis & Nyce, 
of Washington, D. C., for respondents. 


ComPLAINT ? 


Pusuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Herbert D. Fine, 
an individual trading as H. D. Fine Co., Plasti-Kote Co., and Plastic 
Coating Co., hereinafter referred to as the respondent, has violated 
the provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacraPH 1. Herbert D. Fine is an individual trading as H. D. 
Fine Co., Plasti-Kote Co., and Plastic Coating Co., with his office and 
principal place of business located at 400 Lakeside Avenue NW., 
Cleveland, Ohio, and with branch offices located at 227 South Los 
Angeles Street, Los Angeles, Calif., and 122 East Forty-second Street, 
New York, N. Y. 

Par. 2. The respondent is now and for more than 1 year last past has 
been engaged in the sale and distribution of paints and varnishes var- 


1The Commission on January 3, 1951, issued an order amending complaint, as follows: 

“Subsequent to the issuance of the complaint in this matter on September 6, 1945, the 
business conducted by the respondent, Herbert D. Fine, under the trade name of H. D. Fine 
Co. was incorporated under the laws of the State of Ohio, the date of such incorporation 
being March 1, 1946. A stipulation was thereafter entered into between counsel supporting 
the complaint and counsel for respondents wherein it was agreed in substanee that the 
eomplaint in this proceeding might be considered as having been amended to include said 
eorporation as a respondent, and that the case might proceed in the same manner as 
though said corporation had been originally named in the complaint. 

“Tt is therefore ordered, That the complaint herein be, and it hereby is, amended to 
include said corporation as a respondent in this proceeding to the same effect as though 
said corporation had been named in the complaint as originally issued.” 
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iously designated as Plasti-Kote Transparent, Plastic Floor Finish, 
Plasti-Kote Tile Floor Finish, Plasti-Kote Perma-Seal, Plasti-Kote 
Semi-Lustre, Plasti-Kote Tile Finish, Plasti-Kote Exterior, Plasti- 
Kote Texture Finish, and Plasti-Kote No Prime Flat. Said products 
contain substantially the same ingredients and are made by the same 
formula with the addition of pigments or colors. 

The respondent causes said products, when sold, to be transported 
from his said place of business in the States of Ohio, California, and 
New York to purchasers thereof located at various points in the-sev- 
eral States of the United States and the District of Columbia. Re- 
spondent maintains and at all times herein mentioned has maintained 
a course of trade in said products in commerce between and among 
the various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of his said business, and for the 
purpose of inducing the purchase of his products, the respondent has 
circulated and is now circulating among prospective purchasers 
throughout the United States, by United States mails, by means of 
advertisements inserted in newspapers and magazines, by means of 
advertising folders, pamphlets, circular letters, and other advertising 
material, all of general circulation, many false statements and repre- 
sentations concerning his said products. Among and typical of such 
false statements and representations are the following: 


PLASTI-KOTE TRANSPARENT 


Plasti-Kote TRANSPARENT, THE NEW CHLLOPHANE-LIKE PLASTIO 
COATING. 
amazing new Liquid “CHLLOPHANE-LIKE” Plastic Finish. 
radically new laboratory product. 
PLASTI-KOTE is wholly different from any product being used today for 
maintenance of the types of floors mentioned above, . . . 
Plasti-Kote will far outwear ordinary varnishes . . . perfect for exterior 
use where a weather-resistant finish is desired. 
Plasti-Kote is a permanent glossy finish . . . 
Plasti-Kote (Transparent) . . . NON-SKID . . . It is slip-proof. 
ALCOHOL PROOF—Plasti-Kote transparent is widely used for bar and table 
tops. Heat or alcohol leaves no marks and it resists all fruit acids and stains. 


PLASTI-KOTE TEXTURE FINISH 
PLASTI-KOTE Texture Finish . . . Easily applied—can’t wear out. 
PLASTI-KOTE PERMA-SEAL 


PLASTI-KOTE Perma-Seal . . . Hardens and waterproofs. 
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PLASTIC FLOOR FINISH .. . LASTS for MONTHS under heavy 
ERIC, ae 6 

PLASTI-KOTE Exterior A thoroughly tested modern product that surpasses. 
old type house paints. : 

PLASTI-KOTE Tile Finish A smooth, dazzling, high gloss Tile Enamel that 
“endures through years of constant use. 

RESISTS .. . Boiling Water 

Dressing tables, trays and table tops need this safeguard against grease, cos- 
metics, alcohol and other liquids— 


PLASTI-KOTE 


Problems you can solve with Plasti-Kote: 
1. Paint over damp surfaces without shut-down. 
. Harden and color cement floors. 
. Paint damp, rusty metal. 
. Paint over white wash. 
Resist damage by acids. 
Renew leaky roofs. 
Fire proof surfaces. 
Withstands heat up to 800° F. 

Plasti-Kote is a modern finish for linoleum finish and all types of floors. Plasti- 
Kote’s put on like paint. Only $2.95 a quart at all drug stores. Non-skid—no-. 
falls or sprains. If you wives who'll modernize your home this attractive way, 
call up your dealer and simply say—Send me some Plasti-Kote today. 

PLASTIC COATING COMPANY America’s Largest Manufacturer of Plasti¢ 


Paint. 
Now a non-skid plastic floor finish that out-wears wax 200 to 1. PLASTI- 


KOTE eliminates the use of wax. 

Par. 4. Through the foregoing statements and representations here- 
inabove set forth, and others similar thereto but not specifically set out 
herein, the respondent represents, directly or by implication, that his. 
products designated Plasti-Kote produce a cellophane-like plastic 

coating; that said products are amazing new liquids and create a plas- 
tic finish; that said products are radically new laboratory products; 
that said products are wholly different from any product being used 
today for maintenance of all surfaces, including wood, concrete, lino- 
leum, asphalt tile, rubber, and cork; that Plasti-Kote will outwear 
ordinary varnishes; that Plasti-Kote is perfect for exterior use where 
a weather-resistant finish is desired; that Plasti-Kote creates a per- 
manent glossy finish; that Plasti-Kote Texture Finish will not wear 
out; that Plasti-Kote Perma-Seal hardens and waterproofs the sur- 
face upon which it is applied; that Plastic Floor Finish will last for 
months under heavy usage, and creates a non-skid and slip-proof con- 
dition on the surface to which it is applied; that Plasti-Kote Exterior 
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919675—53 56 


832 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 47 KF. T.C. 


has been thoroughly tested, is modern and is superior to old-type house 
paints; that Plasti-Kote Tile Finish is a smooth, dazzling, high gloss 
“Tile Enamel” that lasts for years under constant use; which resists 
boiling water, grease, cosmetics, and other liquids and is alcoholproof; 
that heat or alcohol leave no marks on surfaces treated with his prod- 
ucts, and that such surfaces resist the action ef fruit acids and stains; 
that Plasti-Kote products can be painted over damp surfaces; that 
said products harden and color cement floors; that said products can 
be used to paint damp, rusty metal; that said products are an effective 
coloring over whitewashed objects, resist damage by acids, renew 
leaky roofs, and fireproof surfaces upon which they are applied; that 
said products will withstand heat up to 800° F.; that Plasti-Kote 
eliminates the use of wax on the surface to which it is applied; that 
said products outwears wax surfaces 200 to 1; that Plasti-Kote is a 
_ modern finish for all types of floors; that the Plastic Coating Co. is 
America’s largest manufacturer of plastic paint; that his products 
are manufactured in a plant owned or controlled and operated by him. 

Par. 5. The foregoing statements and representations are false, mis- 
leading and deceptive. In truth and in fact, respondent’s product 
Plasti-Kote does not create a cellophane-like plastic coating; Plasti- 
Kote is not a radically new laboratory product and is not wholly dif- 
ferent from any product being used today for maintenance of all types 
of surfaces; Plasti-Kote will not outwear ordinary varnish; Plasti- 
Kote is not perfect or satisfactory for exterior use where a weather- 
resistant finish is desired; Plasti-Kote does not create a permanent 
glossy finish; Plasti-Kote Texture Finish does wear out and is not 
permanent; Plasti-IKote Perma-Seal does not harden and is not an 
effective waterproofer under all conditions of use; Plastic Floor Finish 
will not last for months under heavy usage; Plasti-Kote (Trans- 
parent) is not nonskid or slipproof; Plasti-Kote Exterior is not a 
modern product and is not superior to old-type house paints; Plasti- 
Kote Tile Finish does not create a smooth, dazzling, high-gloss tile 
enamel that endures through years of constant use, and it does not 
resist boiling water, nor afford a safeguard against grease, cosmetics, 
or alcohol and is not alcoholproof; Plasti-Kote cannot be used satis- 
factorily over damp surfaces; it does not harden and color cement 
floors; Plasti-Kote does not resist damage by fruit acid and stains; 
Plasti-Kote does not renew leaky roofs, is not fire-resistant and will 
not fireproof surfaces on which it is applied and will not withstand 
heat up to 800° F.; Plasti-Kote does not eliminate the use of wax 
on surfaces to which it is applied; it will not outwear wax surfaces 
200 to 1 or any appreciable extent; Plasti-Kote is not a modern finish 
for all types of floors, nor are such products heat and alcohol proof. 
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Par. 6. The use by the respondent of the statement “America’s 
Largest Manufacturer of Plastic Paint” is misleading and deceptive, 
in that such representation imports and implies that the business of 
said respondent is that of a manufacturer, whereas in truth and in 
fact the respondent does not own, operate, or control a plant or factory 
wherein his paint or varnish is produced. He is not engaged in the 
manufacture, sale, or distribution of so-called plastic paint, and he 
is not the largest distributor of so-called plastic paint in America. 
The only operation performed by the respondent in connection with 
his products is the packaging of said products, which are manufac- 
tured by, and purchased from, others. 

The use by the respondent of the words “Plastic” and “Plasti” in 
his trade name and in designating, describing, and referring to his 
said product, as aforesaid, is misleading and deceptive in that said 
products are not plastics as such term is understood by the trade and 
the purchasing public, but are ordinary paints and varnishes of a 
type sold by many competitors of the respondent at prices substan- 
tially less than the prices secured by respondent for his said products. 

Par. 7. The use by the respondent of the aforesaid false, misleading, 
and deceptive statements and representations has had and now has 
the tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such statements and representations are true and to induce a sub- 
stantial portion of the purchasing public, because of such erroneous 
and mistaken belief, to purchase said products. 

Par. 8. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 6, 1945, issued and 
subsequently served its complaint in this proceeding upon respondent 
Herbert D. Fine, individually and trading as H. D. Fine Co., Plasti- 
Kote Co., and Plastic Coating Co., charging him with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of that act. Thereafter, pursuant to a stipulation 
entered into by counsel herein, the complaint was amended to include 
as a party in the proceeding the corporate respondent H. D. Fine Co. 
After the filing by respondent, Herbert D. Fine, of his answer to the 
complaint, hearings were held before a trial examiner of the Commis- 
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sion theretofore duly designated by it, during the course of»which: 
hearings testimony and other evidence were introduced in support of 
and in opposition to the charges in the complaint. At one of such 
hearings a stipulation was entered into between counsel supporting: 
the complaint and counsel for respondents covering certain charges 
in the complaint, the stipulation providing in substance that it was. 
to be considered in lieu of evidence with respect to such charges.. 
Thereafter, further hearings were held at which further evidence in. 
support of and in opposition to those charges not covered by the: 
stipulation was introduced. All of the evidence introduced at all. 
of the hearings was duly recorded and filed in the office of the Com- 
mission, along with stipulation referred to. Thereafter, the pro- 
ceeding regularly came on for final hearing before the Commission 
upon the complaint as amended, answer, stipulation, testimony, and. 
other evidence, recommended decision of the trial examiner and ex- 
ceptions thereto, and briefs in support of and in opposition to the 
complaint (oral argument not having been requested) ; and the Com- 
mission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and _ its: 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondent, Herbert D. Fine, is an individual 
trading as H. D. Fine Co., Plasti-Kote Co., and Plastic Coating Co.,. 
with his office and principal place of business located at 400 Lakeside 
Avenue NW., Cleveland, Ohio. The respondent, H. D. Fine Co., is 
a corporation organized under the laws of the State of Ohio. The 
corporation trades under the name Plasti-Kote Co., as well as under 
its corporate name, and has its office and principal place of business 
at 400 Lakeside Avenue NW., Cleveland, Ohio. 

Par. 2. Respondents are on and cae several years last past have 
been engaged in the sale and distribution of paints and varnishes. 
These paints and varnishes are sold under the general trade name of 
Plasti-Kote and are also variously designated as Plasti-Kote Trans- 
parent, Plastic Floor Finish, Plasti- Kote Tile Floor Finish, Plasti- 
Kote Perma-Seal, Plasti-Kote Semi-Lustre, Plasti-Kote Tile Finish, 
Plasti-Kote itisebae Plasti-Kote Texture, Finish, and Plasti- Kats 
No Prime Flat. 

Respondents cause and have caused their products, when sold, to 
be transported from their place of business in the State of Ohio to 
purchasers thereof located in various other States of the United States 
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and in the District of Columbia. Respondents maintain and have 
maintained a course of trade in their products in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of their business and for the pur- 
pose of inducing the purchase of their products, respondents have 
-circulated among prospective purchasers various statements concern- 
ing their products, such statements being disseminated by means of 
advertising folders, pamphlets, circular letters and other advertising 
‘media. Among and typical of such statements are the following: 


PLASTI-KOTE TRANSPARENT 


Plasti-Kote TRANSPARENT, THE NEW CELLOPHANHE-LIKE PLASTIC 
‘COATING. 
. amazing new Liquid “CELLOPHANE-LIKE” Plastic Finish. 
. radically new laboratory product. 
PLASTI-KOTE is wholly different from any product being used today for 
Imaintenance of the types of floors mentioned above, . . 
Plasti-Kote will far outwear ordinary varnishes .. . perfect for exterior use 
~where a weather-resistant finish is desired. 
Plastic-Kote is a permanent glossy finish... 
Plasti-Kote (Transparent) ...NONSKID .. . It is slipproof. 
ALCOHOLPROOF—Plasti-Kote transparent is widely used for bar and table 
itops. Heat or alcoho] leaves no marks and it resists all fruit acids and stains. 


PLASTI-KOTE TEXTURE FINISH 
‘PLASTI-KOTE Texture Finish . . , Easily applied—can’t wear out. 
PLASTI-KOTE PERMA-SEAL 
-PLASTI-KOTE Perma-Seal ... Hardens and waterproofs. 
PLASTIC FLOOR FINISH 
PLASTIC FLOOR FINISH . .. LASTS for MONTHS under heavy traffic, ... 
PLASTI-KOTE EXTERIOR 


PLASTI-KOTE Exterior A thoroughly tested modern product that surpasses 
old type house paints. 


* PLASTI-KOTE TILE FINISH 


PLASTI-KOTE Tile Finish A smooth, dazzling, high gloss Tile Enamel that 
endures through years of constant use. 

RESISTS . . . Boiling Water 

Dressing tables, trays and table tops need this safeguard against grease, cos- 
metics, alcohol and other liquids— 


836 FEDERAL TRADE. COMMISSION DECISIONS 


Findings 47 EF. T.C. 
PLASTI-KOTB 


Problems you can solve with Plasti-Kote: 
. Paint over damp surfaces without shut-down. 
. Harden and color cement floors. 
. Paint damp, rusty metal. 
. Paint over whitewash. 
. Resist damage by acids. 
. Renew leaky roofs. 
. Fireproof surfaces. 
. Withstand heat up to 800° F 

Plasti-Kote is a modern finish for linoleum finish and all types of floors. 
Plasti-Kote’s put on like paint. Only $2.95 a quart at all drug stores. Nonskid— 
no falls or sprains. If you wives who’ll modernize your home this attractive way, 
call up your dealer and simply say—Send me some Plasti-Kote today. 

Now a nonskid plastic floor finish that outwears wax 200 to1. PLASTI-KOTE 
eliminates the use of wax. 

PLASTIC COATING COMPANY, America’s Largest Manufacturer of Plastic 
Paint. 


ANANIPRwWN EH 


Par. 4. Through the use of these statements respondents have repre- 
sented, directly or by implication, that their products are radically new 
laboratory products and are wholly different from other products used 
for similar purposes; that said products create a permanent glossy 
finish ; that the product Plasti-Kote Texture Finish will not wear out; 
that the product Plasti-Kote Perma-Seal hardens and waterproofs the 
surfaces to which it is applied; that the product Plasti-Kote Exterior 
is superior to old type house paints; that the product Plasti-Kote Tile 
Finish will last for years under constant use, that it resists boiling 
water, and is alcoholproof; that respondents’ products renew leaky 
roofs; that they fireproof surfaces to which they are applied; that they 
will withstand beat up to 800° F.; that they outwear wax surfaces 200 
to 1; that they are modern finishes for all types of floors; and that said 
products are manufactured by respondents. 

Par. 5. These representations were erroneous and misleading. ne 
spondents’ products are not radically new laboratory products and are 
not wholly different from other products used for similar purposes. 
The products do not create a permanent glossy finish. The product 
Plasti-Kote Texture Finish does wear out and is not permanent. The 
product Plasti-Kote Perma-Seal does not harden surfaces to which it 
is applied and is not an effective waterproofer under all conditions of 
use. The product Plasti-Kote Exterior is not superior to old type 
house paints. The product Plasti-Kote Tile Finish will not last for 
years under constant use. It does not resist all damage from boiling 
water, nor is it alcohol proof. Respondents’ products do not renew 
leaky roofs. They are not fire-resistant, will not fireproof surfaces to 
which they are applied, and will not withstand heat up to 800° F. The 
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products will not outwear wax surfaces 200 to 1. They do not consti- 
_ tute modern finishes for all types of floors. Respondents do not 
manufacture any of the products sold by them but purchase the prod- 
ucts from others, the only operation performed by respondents being 
that of packaging the products. 

Par. 6. (a) The complaint herein charged that a number of other 
advertising statements used by respondents were false and misleading. 
The Commission is of the opinion, however, and finds that such charges 
have not been sustained by the greater weight of the evidence. 

(6) The complaint also attacked the use by respondents of the 
words “Plastic” and “Plasti” in their trade names and in designating 
and referring to their products, the complaint charging that re- 
spondents’ products are not plastics as that term is understood by the 
trade and the purchasing public. This issue was regarded by both 
counsel and the trial examiner as the paramount issue in the proceed- 
ing, and a considerable volume of testimony and other evidence were 
introduced on both sides of the question. The evidence, however, fails 
to afford an adequate basis for a satisfactory disposition of the issue 
by the Commission and the Commission therefore makes no finding on 
the question of whether or not respondents’ products may or may not 
properly be referred to as plastic paints. 

Par. 7. The use by the respondents of the erroneous and rajelanaitio 
representations referred to in paragraphs 3, 4, and 5 has the tendency 
and capacity to mislead and deceive a substantial portion of the pur- ° 
chasing public with respect to respondents’ products, and the tendency 
and capacity to cause such portion of the public to purchase such 
products as a result of the erroneous and mistaken belief so engendered. 


CONCLUSION 


The acts and practices of the respondents as herein found (ex- 
cluding those referred to in par. 6) are all to the prejudice of the 
public and constitute unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commission 
Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer thereto, a 
stipulation entered into by counsel, testimony, and other evidence in- 
troduced before a trial examiner of the Commission, recommended 
decision of the trial examiner and exceptions thereto, and briefs in 
support of and in opposition to the complaint (oral argument not 
having been requested) ; and the Commission having made its findings 
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as to the facts and its conclusion that the respondents have violated 
the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondents, Herbert D. Fine, individually 
and trading under the names H. D. Fine Co., Plasti-Kote Co. and» 
Plastic Coating Co., or trading under any other name, and H. D. Fine 
Co., a corporation, trading under its corporate name and also under 
the name Plasti-Kote Co., or trading under any other name, and its 
officers, and respondents’ agents, representatives, and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of respondents’ paint 
and varnish products designated Plasti-Kote, Plasti-Kote Transpar- 
ent, Plastic Floor Finish, Plasti-Kote Tile Floor Finish, Plasti-Kote 
Perma-Seal, Plasti-Kote Semi-Lustre, Plasti-Kote Tile Finish, Plasti- 
Kote Exterior, Plasti-Kote Texture Finish, and Plasti-Kote No Prime 
Flat, or any products of substantially similar composition, whether 
sold under the same names or under any other names, do forthwith 
cease and desist from representing, directly or by implication: 

1. That respondents’ products are radically new laboratory prod- 
ucts or that they are wholly different from other products used for 
similar purposes. 

2. That said products create a permanent glossy finish. 

3. That said products renew leaky roofs. 

4. That said products fireproof surfaces to which they are applied. 

5. That said products will withstand heat up to 800° F., or other- 
wise misrepresenting the ability of said products to withstand heat. 

6. That said products will outwear wax surfaces 200 to 1, or other- 
wise representing the superiority of said products over wax. 

7. That said products are modern finishes for all types of floors. 

8. That said product, Plasti-Kote Texture Finish, will not wear out. 

9. That said product, Plasti-Kote Perma-Seal, hardens surfaces 
to which it is applied, or that it is an effective waterproofer under all 
‘conditions of use. 

10. That said product, Plasti-Kote Exterior, is superior to old-type 
house paints. 

11. That said product, Plasti-Kote Tile Finish, will last for years 
under constant use; that it resists all damage from boiling water; or 
that it is alcoholproof. 

12. That respondents manufacture any of the products sold. by 
them. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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Syllabus 


In THE MATTER OF 


CENTRAL SOYA CO., INC, ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5696. Complaint, Sept. 1, 1949—Decision, Jan. 11, 1951 


Where a corporation and its two subsidiaries, engaged in the manufacture and 


competitive interstate sale and distribution of animal feed products under 
the brand name of “Master Mix” to retail dealer purchasers; 


In selling their said products under their “Master Mix Patronage Dividend Plan,” 


under which (1) dividend point values were determined by specified annual 
quantity purchases; dividends or rebates, paid annually to dealers entitled: 
thereto, were determined by said values which ranged in seven steps from 
6 cents per point for 1,000 to 1,999 points, to 20 cents for 10,000 points and 
over, and dealers who failed to receive the aforesaid minimum points, 


_-received no rebates; and (2) its “franchise dealers,” given exclusive ‘sales 


(a) 


(b) 


areas, had their patronage dividend point values determined by the aggre- 
gate of their own sales and those of their associate dealers, subject to 
deduction for amounts paid the latter at their respective rates— 
Discriminated in price between different dealer purchasers of their animal’ 
feed products of like grade and quality, in that the rates of the dividends 
or discounts paid at the close of each fiscal year varied with the quantity 
of feed purchased, with the result that the net prices paid by some of their 
dealer purchasers were higher than the net prices paid by others, some of 
whom were competitively engaged one with the other in the sale of said 
products; and 

Discriminated also through the aforesaid classification, whereby dealer 
purchasers received different rates of discounts or rebates depending upon 
their classification as “franchise dealers” or ‘associate dealers” or, simply, 
“dealers,” who received their discounts directly from said corporation and 
did not have their purchases aggregated, and under which, in some instances, 
an associate dealer was paid at a lower rate than his franchise dealer 
although individually he might have purchased more feed during the period; 


The effect of which discriminations in price might be substantially to lessen 


competition in the line of commerce in which said corporations and their 
competitors were engaged; to tend to create a monopoly in the former in 
said line of commerce; and to injure, destroy or prevent competition between 
dealer purchasers who received the benefits of said discriminations and 
competing dealer purchasers who did not or could not receive such benefits: 


Held, That such acts and practices, under the circumstances set forth, were 


violative of subsection (a) of section 2 of the Clayton Act as amended by 
the Robinson-Patman Act. 


Before Mr. James A. Purcell, trial examiner. 
. Mr. Fletcher G. Cohn and Mr. Robert F. Quinn for the Commission. 
Shoaff, Keegan & Baird, of Fort Wayne, Ind., and Goodwin, Hosen- 
baum, Meacham & Bailen, of Washington, D. C., for respondents. 
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Pursuant to the provisions of an act of Congress entitled “An act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (Clayton 
Antitrust Act), as amended by an act of Congress approved June 19, 
1936 (Robinson-Patman Act), the Federal Trade Commission, having 
reason to believe that the respondents named in the caption hereof, and 
hereinafter more particularly described, have violated and are now 
violating the provisions of section 2 (a) of said act, hereby issues its 
complaint, stating its charges with respect thereto as follows: 

Paracrapy 1. Respondent, Central Soya Co., Inc., hereinafter 
referred to as respondent Central Soya, is a corporation organized 
and existing under and by virtue of the laws of the State of Indiana 
with its office and principal place of business located at 300 Fort 
Wayne National Bank Building, city of Fort Wayne, State of 
Indiana. 

Respondent, McMillen Feed Mills, Inc., of Tennessee, hereinafter 
referred to as respondent Tennessee Corporation, is a corporation 
organized and existing under and by virtue of the laws of the State 
of Tennessee, with its office and principal place of business located 
in the city of Memphis, State of Tennessee, which corporation is a 
subsidiary of respondent Central Soya with 98 percent of its stock 
being owned by said respondent, which controls and directs its 
operations. 

Respondent, McMillen Feed Mills, Inc., of Ohio, hereinafter re- 
ferred to as respondent Ohio Corporation, is a corporation organized 
and existing under and by virtue of the laws of the State of Ohio 
with its office and principal place of business located in the city of 
Marion, State of Ohio, which corporation is a wholly owned and con- 
trolled subsidiary of respondent Central Soya. 

Par. 2, McMillen Feed Mills Division, hereinafter referred to as 
the Division is an unincorporated operating division of respondents 
and is engaged in selling and distributing, or assisting in the selling 
and distributing of animal feeds produced by all the aforesaid 
respondents, 

Par. 3. The respondent, Central Soya, together with its subsidiaries, 
respondents Tennessee Corporation and Ohio Corporation, for several 
years and more particularly since June 19, 1936, have been engaged 
in the manufacture of animal-feed products of various types, includ- 
ing both concentrate and complete feeds. The animal-feed products, 
including both concentrate and complete feeds, manufactured, offered 
for sale, and sold by the respondents are known as Master Mix feeds. 
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During the year ending September 30, 1948, the aforesaid Division 
of the respondents sold approximately 390,000 tons of such feed to 
retail dealers which amounted to gross sales of $40,012,200. 

The said respondents, acting through and by means of the afore- 
said Division, sell and distribute, in commerce, as commerce is defined 
by the Federal Trade Commission Act, such animal feeds to retail 
feed dealers throughout the United States and in the District of Co- 
Jumbia. Respondents cause said animal-feed products, when sold, 
to be transported and shipped from their respective manufacturing 
plants and warehouses located in various States throughout the 
United States, across State lines, to their respective dealers and pur- 
chasers thereof, located in various States of the United States other 
than where such shipments originate, and in the District of Columbia. 
Respondents maintain, and have maintained, a course of trade in said 
products, in commerce, among and between the several States of the 
United States and in the District of Columbia. 

Par. 4. In the course and conduct of their business, as aforesaid, 
respondents, particularly since June 19, 1936, have been engaged in 
substantial competition with other persons, partnerships, firms, or 
‘corporations which are likewise employed in the manufacture of ani- 
mal-feed products and which sell and seek to sell and distribute or 
cause to be sold and distributed, such products in commerce between 
and among the several States of the United States and in the District 
of Columbia, to retail feed dealers. 

Par. 5. In the course and conduct of their business, as aforesaid, 
since June 19, 1936, respondents have been, and are now, discriminat- 
ing in price between different purchasers of its animal-feed products, 
including both concentrate and complete feeds, of like grade and 
quality, by selling such products to some of its purchasers at higher 
prices than it sells these said products of like grade and quality to 
others of its purchasers who are competitively engaged one with the 
other in the sale of said products within the United States. 

One or more of the purchases, which were the subject of such dis- 
criminations, were in commerce and such products were sold for use, 
consumption, or resale within the United States and in the District 
‘of Columbia. 

Par. 6. Among the aforesaid price discriminations are those which 
were, and are, accomplished by a plan which was adopted, devised, 
and utilized by the respondents soon after said respondent Central 
Soya entered into the feed production and distribution business in 
1935. This plan, known as the Master Mix Patronage Dividend Plan, 
has been in effect continuously since it was inaugurated. 

This plan is that some of respondents’ dealers are paid an annual 
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rebate for the period beginning October 1 of each respective year 
and ending September 30 of such year, which rebate is computed on 
the basis of points awarded for each ton of Master Mix feed purchased 
by such dealers. Under this system, there is a sliding scale of dis- 
counts or rebates, whereby different point values are allocated on 
purchases of each of the varieties or types of such products. Any 
dealer who accumulates a minimum of 1,000 points during the 
aforesaid annual period is the recipient of the minimum discount or 
rebate of 6 cents per point on his purchases from the respondents dur- 
ing this period. If a dealer fails to accumulate this minimum, he 
receives no discount or rebate on his purchases. Respondents’ dealers, 
who earn greater numbers of points, are credited with, and paid, dis- 
counts or rebates which are computed at a higher rate per point, based. 
on the following schedule: 


Dividend 

Points per year: per point 
L000 to 19992 Sass aes See eae ee eee ee $0. 06 
2000 tonZ:O99 LE s.5 a3 8 Se ee ee . 08 
S:O00s TORS 999 Sees Ss ee Ee ee ee ee -10 

4 O00 at0 34,999 Se eo Oy Te eee pee ey ee 2 ee 125 
SOOO CO 20740 Oe eee eerie Coe ec et ee at ee ee 15 
000 to <OQ9O Sk Sik Sess ee eee el) ae Seca 175 
TO0;000Fand overs-t=742 22 Des eS ier eee Se . 20 


The so-called patronage dividend discounts or rebates are paid! 
automatically, according to the aforesaid schedule, to those dealers 
who qualify under such plan, on or before November 1 of each annual 
period, without any further obligation or action by, or on behalf of,. 
such dealers. 

During such specific annual period from October 1, 1947, to Sep- 
tember 30, 1948, the Division, acting for and on behalf of the respond- 
ents, granted discounts or rebates and paid out, directly by check, to: 
dealers who accumulated credits and thereby earned such discounts 
or rebates, an amount which totaled approximately $361,520. 

Par. 7. Also among the aforesaid price discriminations are those 
which were, and are, accomplished through the utilization by the re- 
spondents, of a method of classifying their dealers, who often are in 
competition with each other, which method results in such dealers 
receiving different rates of discounts or rebates depending on their 
classification. 

Master Mix dealers are classified either as franchise dealers or non- 
franchise subdealers. The franchise Master Mix dealer enters into 
a written agreement with the respondents, through and by means of 
the Division, whereby there is allocated to such franchise dealer a 
fixed and exclusive trading or sales area or areas. A franchise dealer, 
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subject to the prior written approval of respondents, may appoint non- 
franchise subdealers within such area or areas. 

The said agreement, which in some instances is unknown to the non- 
franchise dealers, provides further, that in determining the patronage 
dividends to which the franchise dealer is entitled, the aggregate of 
sales of Master Mix animal feeds to the dealer and his nonfranchise 
subdealer shall be combined and the franchise dealer paid a patronage 
dividend based on the total of such sales of feeds, with the nonfran- 
chise dealers patronage dividend being determined on his separate 
purchases. This has resulted at times in a nonfranchise dealer being 
paid at a lower rate of patronage dividend than his franchise dealer, 
although individually he may have purchased during the period more 
of the feed than his franchise dealer. 

Par. 8. The effect of the discriminations in price, as alleged, herein, 
may be substantially to lessen competition and tend to create a mo- 
nopoly in respondents in the line of commerce in which they were and 
are engaged, which is the manufacture and sale to retailers of animal 
feed products, including both concentrate and complete feeds, since 
there are in this line of commerce, manufacturers and sellers of such 
products to retail dealers thereof who do not, will not, or are unable 
to, grant or allow such retail dealers the discounts or rebates granted 
or allowed by respondents in the manner hereinabove described; also, 
such effect may be, to injure, destroy or prevent competition between 
those purchasers of respondents’ products who, directly or indirectly, 
receive the benefits of said discriminations, as hereinabove set forth, 
and those competing purchasers of said products who do not receive 
said benefits or who did not have the opportunity of participating in 
the receipt of said benefits. 

Furthermore, respondents’ direct and indirect discriminations in 
price tend to create a monopoly in respondents in the development, 
manufacture, ownership, sale and distribution of animal feed products 
in the United States. 

Par. 9. The foregoing plan, acts, and practices of respondents are 
in violation of the provisions of subsection (a) of section 2 of the 
Clayton Antitrust Act, as amended by the Robinson-Patman Act, ap- 
proved June 19, 1936. 


Decrsion or THE CoMMISSION 


Pursuant to rule X XII of the Commission’s Rules of Practice, and as 
set forth in the Commission’s “Decision of the Commission and Order 
to File Report of Compliance,” dated January 11, 1951, the initial deci- 
sion in the instant matter of trial examiner James A. Purcell, as set 
out as follows, became on that date the decision of the Commission. 
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Pursuant to the provisions of the act of Congress entitled “An act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes” approved October 15, 1914 (the Clayton 
Act), as amended by the Robinson-Patman Act, approved June 19, 
1936 (15 U.S. C., Sec. 18), the Federal Trade Commission on Septem- 
ber 1, 1949, issued and subsequently served its complaint in this pro- 
ceeding upon Central Soya Co., a corporation, and upon its subsidi- 
aries, McMillen Feed Milis., Inc., of Tennessee, a corporation, and Mc- 
Millen Feed Mills, Inc., of Ohio, a corporation, charging such re- 
spondents with violation of subsection (a) of section 2 of said act as 
amended. On November 1, 1949, respondents filed their answer 
thereto. Subsequently, and on May 15, 1950, respondents formally 
moved the trial examiner for leave to withdraw the said answer of 
November 1, 1949, and to file in lieu thereof a substitute answer, which 
motion was granted, whereupon respondents filed their joint answer, 
dated May 15, 1950, admitting all the material allegations of fact set 
forth in said complaint and waiving any further hearings as to the 
said facts. Said answer contains certain reservations to the respond- 
ents not necessary to be here considered and which do not affect the 
issues herein. 

Subsequent to the filing of the original answer to the complaint 
several hearings were held for the purpose of clarifying the issues, 
agreeing upon the production of documentary evidence and exploring 
the possibilities of agreement between the parties looking to a final 
settlement. On May 25, 1950, the matter was closed for the taking of 
testimony and reception of evidence. On September 25, 1950, pursuant 
to motion by the attorney in support of the complaint, an order was 
passed, under provisions of rule X XII of the rules of practice, reopen- 
ing the matter for reception of additional evidence. A further hear- 
ing was held on September 28, 1950, additional evidence received and 
the matter closed before the examiner by order dated November 21, 
1950. At the last mentioned hearing a joint stipulation as to certain 
facts was received, the details of which are hereinafter described. All 
such hearings were conducted before the above-named trial examiner 
duly designated by the Commission, and were duly recorded and filed 
in the office of the Commission. 

Thereafter, the proceeding regularly came on for final consideration 
by said trial examiner on the complaint, answer thereto, stipulation 
as to certain facts at variance with the provable charges of the com- 
plaint and supplementing deficiencies of the complaint (which facts 
are necessary of record to support the findings and conclusion), and 
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proposed findings as to the facts and conclusion jointly agreed to and 
submitted by counsel, oral argument thereon not having been re- 
quested. Said trial examiner, having duly considered the record 
herein, now makes his findings as to the facts, conclusion drawn 
therefrom, and order. 

Preliminary to proceeding with findings as to the facts, the stipula- 
tion containing supplemental and provable facts, hereinabove referred 
to, appears of record and is epitomized as follows: 

1. The correct address of respondent, Central Soya Co., Inc., is No. 
300 Fort Wayne Bank Building, city of Fort Wayne, Ind. 

2. McMillen Feed Mills Division is the trade name under which 
Central Soya sells and distributes animal foods. 

38. Central Soya since it began business in 1935, McMillen of Ten- 
nessee since February 1947, and McMillen of Ohio since March 1943, 
have all been engaged in the production of animal-feed products of 
divers types, including both concentrate and complete feeds. 

4. During the year ending August 31, 1948, the McMillen Division 
and the other respondents sold approximately 380,000 tons of feeds 
to retail dealers with gross sales of $39,000,000. 

5. That all respondents during the respective times herein men- 
tioned have engaged in interstate commerce throughout the United 
States, as “commerce” is defined in the Clayton Act. 

6. That in the conduct of their businesses, and from the dates speci- 
fied in paragraph 3 hereof, respondents have been engaged in substan- 
tial competition with other manufaeturers of animal-feed products 
who seek to sell and distribute such products in commerce between the 
several States of the United States and in the District of Columbia. 

7. The so-called Master Mix patronage dividend plan was adopted 
by Central Soya and McMillen, of Ohio, for the fiscal year ending 
September 30, 1943, and by McMillen, of Tennessee, during the fiscal 
year ending August 31, 1948. Said plan was identical with all re- 
spondents except that the fiscal year for Central Soya and McMillen, 
of Ohio, ended September 30, for the years 1943 to 1946, but beginning 
with the fiscal year ending August 31, 1948, all three respondents 
adopted identical fiscal years. By said plan, the rates of dividends 
or discounts paid at the close of each fiscal year vary with the quantity 
or amount of feed purchased by respondents’ dealers who, in some 
instances, are competitively engaged one with the other in the sale 
of said products within the United States. The respondents, so far 
as said plan.is concerned, operate as a unit so that in computing points 
under said plan, it is immaterial from which of the respondents the 
dealer buys his feed or which of the respondents may invoice him for 
his purchases. 
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8. Under the plan some of respondents’ dealer purchasers are paid 
an annual discount or rebate for the fiscal period September 1 of each 
respective year and ending August 31 of the succeeding or following 
year. ist 

9. During the period September 1, 1947, to August 31, 1948, re- 
spondents granted discounts or rebates and paid out directly by check 
to dealer purchasers who accumulated credits and thereby earned such 
discounts or rebates under the plan, an amount which totaled approxi- 
mately $365,000. 

10. Master Mix dealers were classified as franchise dealers, associate 
dealers, and dealers. Franchise dealers entered into a written agree- 
ment with respondents whereby there was allocated to such franchise 
dealers a fixed and exclusive trade or sales area or areas. An asso- 
ciate dealer was one located within an area allocated to a franchise 
dealer who had been appointed by said franchise dealer with the 
approval of respondents. All dealers, other than franchise or asso- 
ciate, were classified by respondents simply as dealers. Associate 
dealers and dealers have no written agreement with respondents, but 
do participate in the patronage dividend plan. 

11. The written agreement with the franchise dealer, which in some 
instances was unknown to his associate dealers, provided further that 
in determining the rate of the franchise dealer’s patronage dividend 
the aggregate of the sales of Master Mix animal feeds to the franchise 
dealer and his associate dealers should be combined, and the franchise 
dealer paid such dividend at a rate based upon the total of such sales 
of feed, with the associate dealers being paid their patronage dividend 
at a rate determined by their separate purchases. This has resulted 
at times in an associate dealer being paid at a lower rate than his 
franchise dealer, although individually he may have purchased more 
feed during the period than his franchise dealer. However, in deter- 
mining the amounts to be paid to a franchise dealer, at the rate as 
above determined, there was first deducted therefrom all amounts paid 
to his associate dealers, at their respective rates. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Central Soya Co., Inc., hereinafter referred to as 
respondent Central Soya, is a corporation organized and existing 
under and by virtue of the laws of the State of Indiana with its office 
and principal place of business located at 300 Fort Wayne Bank 
Building, in the city of Fort Wayne, State of Indiana. 

Par. 2. Respondent, McMillen Feed Mills, Inc., of Tennessee, here- 
inafter referred to as respondent Tennessee Corporation, is a corpora- 
tion organized and existing under and by virtue of the laws of the 
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State of Tennessee with its office and principal place of business located 
in the city of Memphis, State of Tennessee; said corporation is a 
subsidiary of respondent Central Soya, which owns 98 percent of 
the stock of said respondent Tennessee Corporation and controls and 
directs its operations. 

Par. 3. Respondent, McMillen Feed Mills, Inc., of Ohio, herein- 
after referred to as respondent Ohio Corporation, is a corporation 
organized and existing under and by virtue of the laws of the State 
of Ohio with its office and principal place of business located in the 
city of Marion, State of Ohio; said corporation is a wholly owned and 
controlled subsidiary of respondent Central Soya. 

Par. 4. McMillen Feed Mills Division, hereinafter referred to as 
the Division is the trade name under which respondent Central Soya 
sells and distributes animal feeds. _ 

Par. 5. Respondent, Central Soya, since it began business in 1935, 
respondent Tennessee Corporation, since February 1947, and respond- 
ent Ohio Corporation since March 1948, have each and all been en- 
gaged in the manufacture of animal-feet products of various types, 
including both concentrate and complete feeds. The animal-feed 
products, thus manufactured, are offered for sale and sold by them 
under the brand name of Master Mix. During the year ending 
August 31, 1948, the aforesaid Division of respondent Central Soya, 
together with the other two said respondents, sold approximately 
380,000 tons of such feeds to retail dealers, with gross sales in the 
amount of $39,000,000. 

Par. 6. The said respondents do each sell and distribute, in com- 
merce, as commerce is defined in the Clayton Act, such products to 
retail feed dealers throughout the United States. Respondents cause 
said animal-feed products when sold to be transported and shipped 
from their respective manufacturing plants and warehouses which 
are located in various States throughout the United States, across 
State lines to their respective dealer purchasers thereof, located in 
various States of the United States other than those where said ship- 
ments originate. Each of the respondents maintains and has main- 
tained during all the respective times mentioned herein a course of 
trade and commerce in said products among and between various 
States of the United States. 

Par. 7. In the course and conduct of their respective businesses, as 
aforesaid, respondent Central Soya since it started business in Jan- 
uary 1935, respondent, Tennessee Corporation, since it became a sub- 
sidiary of respondent Central Soya in February 1947, and respondent, 
Ohio Corporation, since it became a subsidiary of respondent Central 
Soya in March 1943, have each and all been engaged in substantial 
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competition with other persons, partnerships, firms, and corporations 
which likewise manufacture animal feed-products and which sell and 
seek to sell and distribute, or cause to be sold and distributed, such 
products in commerce between and among the several States of the 
United States and in the District of Columbia. Such competition 
between the respondents and some of the other manufacturers of ani- 
mal-feed products, which sell and seek to sell same to retail dealers in 
commerce between and among the several States of the United States 
and in the District of Columbia, has been or may be substantially 
lessened by the discriminations in price by respondents which are 
hereinafter set forth. 

Par. 8. In the course and conduct of their businesses as aforesaid, 
since the respective times at which each of the respondents adopted 
the plan known as the Master Mix patronage dividend plan, which plan 
is hereinafter described in paragraphs 11, 12, 13, and 14, respondents 
have been discriminating in price between different dealer purchasers 
of its animal-feed products, including both concentrate and complete 
feeds, of like grade and quality. Under said plan, the rates of the 
dividends or discounts paid at the close of each fiscal year vary with 
the quantity or amount of such feed purchased, with the result that the 
net prices for products of like grade and quality paid by some of 
their dealer purchasers are higher than the net prices paid by other 
of their dealer purchasers, who, in some instances, are competitively 
engaged one with the other in the sale of said products within the 
United States. i 

Par. 9. One or more of the purchases, which were the subject of 
such discrimination, were in commerce and such products were sold 
for use, consumption or resale within the United States. 

Par. 10. The aforesaid price discrimination resulted from the use 
by each and all of the respondents, in the manner and by the acts and 
practices hereinafter set forth, of the plan designated by each of the 
respondents as the Master Mix patronage dividend plan, and of the 
method of classifying dealers as hereinafter described in paragraphs 
15 and 16. 

Par. 11. The so-called Master Mix patronage dividend plan had 
the effect of creating the aforesaid price discriminations, was adopted 
and used by respondents Central Soya and Ohio Corporation for the 
fiscal year ending September 30, 1943, and by respondent ‘Tennessee 
Corporation during the fiscal year ending August 31,1948. The plan 
was identical for all of the respondents, except that the fiscal year 
for the respondents Central Soya and Ohio Corporation ended on 
September 30 from 1943 to 1946, but beginning with the fiscal year 
ending on August 31, 1948, all three of the respondent corporations 
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had identical fiscal years for the operation of the said plan. The re- 
spondents so far as said plan is concerned, operate as a unit, so that 
in computing points under said plan, hereinafter described, it is im- 
material from which of the respondents the dealer buys his feeds or 
which of the respondents may invoice him for his purchase. 

Par. 12. Under the Master Mix patronage dividend plan, as herein 
described, some of respondents’ dealer purchasers are paid an annual 
discount or rebate for the period beginning September 1 of each re- 
spective year and ending August 31 of the succeeding or following 
year, which rebate is computed: on the basis of points awarded for 
each ton of Master Mix feed purchased by such dealers. Under this 
system there is a sliding scale of discounts or rebates whereby different 
point values are assigned on purchases of each of the varieties or 
types of such products. Any dealer who accumulates a minimum of 
1,000 points during the aforesaid annual period is the recipient of 
the minimum discount or rebate of 6 cents per point on his purchases 
from the respondents during this period. If a dealer fails to ac- 
cumulate this minimum, he receives no discount or rebate on his pur- 
chases. Respondents’ dealers, who earn greater numbers of points 
are credited with, and paid, discounts or rebates which are computed 
at higher rate per point, based on the following schedule: 


Dividend 
Points per year: per point 
A OOO StOML, O09 Meee <a ee ee ee $0. 06 
ZA OOOEO 2, 0 Fe ee ee ae ee oe . 08 
Ba OO TCO ose a ee ee ee ere ES eer ee 10 
4.000) to: 4,099 2250 2s a OU a ee 8 Ek . 125 
5iO0Ostol 1540011 22. et beh, Ate mngess ol bs sh eer 15 
500 \t0, 9,999 ae a ee ce hee ee sen . 175 
LO) OOO SANG GOVE aoe ee ee .20 


Par. 13. The so-called patronage dividend discounts or rebates are 
paid automatically, according to the aforesaid schedule, to those dealer 
purchasers who qualify under such plan, on or before November 1 
of each annual period, without any further obligation or action by, 
or on behalf of, such dealers. 

Par. 14. During such specific annual period from September 1, 1947, 
to August 31, 1948, the respondents granted discounts or rebates and 
paid out, directly by check, to dealer purchasers who accumulated 
credits and thereby earned such discounts or rebates, an amount which 
totaled approximately $365,000. 

Par. 15. The manner in which respondents classified their dealer 
purchasers, who in some instances were in competition with each other, 
also resulted in the aforesaid discriminations in price in that such 
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classification brought about the result whereby such dealer purchasers 
received different rates of discounts or rebates depending upon their 
respective classifications. Master Mix dealers were classified as fran- 
chise dealers, associate dealers, and dealers. The franchise dealer 
entered into a written agreement with the respondents whereby there 
was allocated to such franchise dealer a fixed and exclusive trading 
or sales area or areas. An associate dealer is a dealer located within 
an area allocated to a franchise dealer who has been appointed by said 
franchise dealer with the approval of the respondents. All dealers 
other than franchise or associate dealers are classified by the respond- 
ents simply as dealers. Associate dealers and dealers have no written 
agreement with respondents but participate in the patronage dividend 
plan. 

Par. 16. The said written agreement with the franchise dealer, which 
in some instances was unknown to his associate dealers, provided 
further that in determining the rate of the franchise dealer’s patron- 
age dividend the aggregate of the sales of Master Mix animal feeds 
to the franchise dealer and his associate dealers should be combined, 
and the franchise dealer paid said dividend at a rate based upon the 
total of such sales of feed, with the associate dealers being paid their 
patronage dividend at a rate determined by their separate purchases. 
This has resulted at times in an associate dealer being paid at a lower 
rate than his franchise dealer although individually he may have 
purchased more feed during the period than his franchise dealer. 
However, in determining the amounts to be paid to a franchise dealer, 
at the rate as above determined, there was first deducted therefrom 
all amounts paid to his associate dealers, at their respective rates. 
Dealers, other than franchise or associate, purchase their requirements 
direct from Central Soya, are paid their aiesounts or rebates direct by 
Central Soya; do not purchase or clear through franchise or associate 
dealers, and the quantities purchased by such “dealers” are not com- 
bined with purchases made by franchise or associate dealers for the 
purpose of computing points earned by the latter, nor are the discounts 
or rebates paid such dealers deducted from any amounts paid franchise 
or associate dealers. 

Par. 17. The effect of such discriminations in price, described herein, 
may be substantially to lessen competition in the line of commerce in 
which respondents and their competitors are engaged, which is the 
manufacture and sale to retailers of animal feed products, including 
both concentrate and complete feeds. 

Par. 18. The effect of such discriminations in price, described here- 
in, may be to tend to create a monopoly in the respondents in the said 
line of commerce in which they were, and are, engaged. 
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Par. 19. The effect of the discriminations in price, hereinbefore 
described, may be to injure, destroy, or prevent competition between 
those dealer purchasers of respondents’ products who, directly or in- 
directly, received the benefits of said discriminations, as hereinbefore 
set forth, and those competing dealer purchasers of said products 
who do not receive said benefits, or who did not have the opportunity 
of participating in the receipt of said benefits. 


CONCLUSION 


The acts and practices of respondents herein found are violative of 
subsection (a) of section 2, of an act of Congress entitled “An act to 
supplement existing laws against unlawful restraints and monopolies 
and for other purposes,” approved October 15, 1914 (the Clayton Act), 
as amended by an act of Congress, approved June 19, 1936 (the Robin- 
son-Patman Act). 


ORDER TO CEASE AND DESIST 


It is ordered, That respondents, Central Soya Co., Inc., a corpora- 
tion, and its subsidiaries, McMillen Feed Mills, Inc., of Tennessee, a. 
corporation, and McMillen Feed Mills, Inc., of Ohio, a corporation, 
their, and each of their, respective officers, representatives, agents, and 
employees, directly or through any corporate or other device, in the 
sale of animal feed products, including both concentrate and complete 
feeds, whether sold under the name of Master Mix or any other name 
or designation, in commerce as commerce is defined in the aforesaid 
Clayton Act, between and among the several States of the United 

States and in the District of Columbia, do forthwith cease and desist 
from: 

1. Directly or indirectly discriminating in price between different 
purchasers of animal-feed products, including both concentrate and 

complete feeds of like grade and quality, where the aforesaid products 
are sold for use, consumption, or resale within the United States or 
in the District of Columbia; 

(a) By employing in any manner, or by any means, any arrange- 
ment or plan, regardless of designation, whereby allowances, dis- 
counts, rebates, refunds, compensation or consideration of any nature 
or description are granted or paid in any manner to dealer purchasers 
of such products when such allowances, discounts, rebates, refunds, 
compensation or consideration are compiled or computed at varied 
or different rates or percentages dependent upon the quantity or 
amount of the products purchased ; 
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(0) By classifying, designating or defining, by any means or 
method, dealer purchasers of such products for the purpose or with the 
intent or effect of granting or paying in any manner allowances, dis- 
counts, rebates, refunds, compensation or consideration of any nature 
or description at varied or different rates or percentages which are 
dependent in any way upon such classifications, designations or 
definitions. ‘ 

Provided, That nothing herein contained shall prevent any respond- 
ent from showing that any differentials alleged to be in violation of 
the provisions of this order are differentials which in fact make only 
due allowance for differences in cost of manufacture, sale, or delivery 
resulting from the differing methods or quantities in which such 
animal-feed products are to such purchasers sold or delivered, and 
when differentials are thus shown by any respondent to be so justified, | 
they are not to be construed as in violation of this order. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order [as required by said declaratory deci- 
sion and order of January 11, 1951.] 
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Syllabus 


In THE MATTER OF 


HERMAN G. HAYES TRADING AS HAYES HI-GRADE 
HATCHERY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5487. Complaint, Mar. 26, 1947—Decision, Jan. 12, 1951 


The national poultry improvement plan as approved by the Secretary of Agri- 
culture has for its objective, among other things, improvement in the pro- 
duction and breeding qualities of poultry and authoritative identification 
of breeding stock, hatching eggs and chicks, and said plan, acceptance of 
which is optional with the States and individual members of the industry 
therein, affords protection from unscrupulous competition and enables pur- 
chasers to buy with more confidence. 


Certain official terminology prescribed by the plan—which is administered within 
each State by an official State agency cooperating with the Bureau of Ani- 
mal Industry, United States Department of Agriculture—such as United 
States Record of Performance, Record of Performance, and their abbrevia- 
tions, U. 8S. R. O. P. and R. O. P., has acquired a definite meaning throughout 
the industry and trade, and when used to describe specified fowls indicates 
that each has an official performance or lineage record. Such terms, how- 
ever, are not applicable to all poultry produced by a national poultry im- 
provement plan participant and are misnomers for any fowl that has not 
been duly certified and registered under the plan. 


A cockerel cannot become a U.S. R. O. P. or R. O. P. male in the accepted mean- 
ing of the term until passing certain official tests when it has reached 6 
months of age, and regulations provide that use of the term U. S. R. O. P. 
or R O. P. is permissible only when the males siring the chicks so described 
have been officially leg-banded as U. S. R. O. P. males and registered as such, 
so that the progeny of mere wing-banded cockerels who have not been leg- 
banded, are not R. O. P. sired, and a nonmember of the national poultry 
improvement plan cannot represent his chicks as R. O. P. or as U. 8 .R. O. P. 


Where an individual engaged in the interstate sale and distribution of baby 
chicks; in advertising in newspapers and trade journals and by advertising 
folders, catalogs and price lists, directly or by implication— e 

(a) Represented that his said chicks were R. O. P. sired, as that term is under- 
stood in the industry and authorized under the national poultry improvement 
plan; and 

(b) Similarly represented that he was a participant in said plan, at least to the 
extent of heading his flocks with males which had been officially leg-banded 
as U.S. R. O. P. males and registered as such; 

The facts being he was not a participant in the plan, and did not operate a 
hatchery under the supervision thereof or in cooperation therewith; the 
R. O. P. wing-banded chicks bought by him from hatcheries which were 
participants in said plan, both within and without the State, had not been 
leg-banded at time of purchase and could not have been so banded there- 


854 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 47 F.T.C. 


after because he was not a member of the State organization which co- 
operated in the national plan; his chicks did not meet all the requirements 
of the program and were not sired by record of performance males, as 
such males had not been officially examined by a State inspector when they 
were 6 months of age and officially leg-banded ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true, and thereby induce the purchase of substantial quantities of his chicks 
by many members of said public: : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public, and constituted unfair and deceptive acts and 
practices in commerce. 

Before Mr. Everett F. Haycraft, trial examiner. 
Mr. R. P. Bellinger for the Commission. 
Mr. Harry Benoit, of Twin Falls, Idaho, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Herman G. Hayes, 
an individual trading as Hayes Hi-Grade Hatchery, hereinafter re- 
ferred to as respondent, has violated the provisions of said act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating 
its charges in that respect as follows: 

ParacrapyH 1. Respondent, Herman G. Hayes, is an individual 
trading and doing business as Hayes Hi-Grade Hatchery with his of- 
fice and principal place of business located at Twin Falls, Idaho. 

Par. 2. Respondent is now and for more than 1 year last past has 
been engaged in the sale and distribution of baby chicks. Respond- 
ent causes his baby chicks when sold by him to be transported from 
his aforesaid place of business in the State of Idaho to purchasers 
thereof located in various other States of the United States. 

Respondent maintains and at all times mentioned herein has main- 
tained a course of trade in said baby chicks in commerce among and 
between the various States of the United States. 

Par. 3. In the course and conduct of his aforesaid business and for 
the purpose of inducing the purchase of his baby chicks, respondent 
has circulated and is now circulating among purchasers and pro- 
spective purchasers throughout the United States by United States 
mail, advertisements in newspapers and trade journals, by advertising 
folders, catalogs, and price lists, and by other means in commerce, 
many false statements and representations concerning his said prod- 
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uct. Among and typical of such false statements and representations 
disseminated as aforesaid are the following: 


HAYES’ R. O. P. SIRED 
300-Egg White Leghorns 
250-Egg New Hampshires 
Rhode Island Reds, Barred Rocks 
R. O. P. Sired Chicks 
R. O. P. Sired Rhode Island Reds 
R. O. P. Sired New Hampshire Reds . 

IF YOU WANT THE FINEST PRODUCTION-BRED R.0.P. SIRED CHICKS 
IN THE STATE, GET IN TOUCH WITH HAYES HI-GRADE HATCHERY. 

R. O. P. Sired and Regular White Leghorns, Austra-Whites, New Hampshires, 
R.I. Reds, Barred Rocks, White Rocks, Buff Orpingtons, White Giants, Straight 
runs or sexed. Blood tested. 

Breeding Flocks Blood Tested—This is our 21st year in the hatchery business 
and for the last 15 consecutive years we have been blood testing our breeding 
flocks. 

So far this season, out of 38 flocks tested, 26 of them were 100% clean and the 
total reaction of the 38 fiocks, which represents more than 5,000 hens we have 
found exactly 18 reactors. This is one-fourth of one percent reaction. This is 
exceedingly low and it is one of the reasons why our chicks live and grow so well. 
in the hands of our customers. 

The Truth About “U.S. Approved” Flocks and Chicks.—Many people ask what 
“U.S. Approved” means. To best explain just what is required to have a “U.S. 
Approved Flock,” I quote from the 1943 Idaho Poultry Improvement Assn.’s bulle- 
tin: “Females shall be rigidly culled and thoroughly selected once each year 
for constitutional vigor and for egg production, such selected females to combine 
Standard bred and production qualities to a reasonably high degree; (b) Males 
shall be selected especially for constitutional vigor and standard bred qualities ; 
(c) The selection of the fiock shall be approved by the official State Supervising 
Agent.” 

Please note that there are no requirements whatsoever, even for the males, for 
actual known production records. They may be from good, medium, or poor 
production blood. In fact, almost any flock that LOOKS GOOD and passes the 
blood test can be a U.S. Approved flock, even though nothing is known concern- 

ing the production characteristics of the ancestors. Now the chicks from these 
LiLS. Approved flocks, if hatched in a U.S. Approved Hatchery, are in turn U.S. 
Approved chicks. 

When you buy our 300-Egg R. O. P. sired White Leghorns or our 250-Hgg R. O. P. 
sired heavy breed chicks, I guarantee that you are getting chicks direct from 
males with these official records back of them. If any one doubt this, we will 
gladly take them direct to our flocks where they can take the wing band numbers 
and check their records, which are on file with the U. 8S. R. O. P. Supervising 
agents. 

HAYES’ SUPER MATING CHICK SIRED BY MALE R. O. P. WING 
BANDED AS COCKEREL CHICK.—Leghorn male from 3800-Hgg R. O. P. 
hens, New Hampshires 200-275; White Rocks 225-275; also Buff Orpingtons, 
Austra-Whites, Barred Rocks, 23rd season. Idaho’s largest hatchery. Breeders 
bloodtested. Literature free. Hayes Hi-Grade Hatchery, Twin Falls, Idaho. 


iS. 
U.S. 
Ul: 
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Par. 4. Through the use of the statements and representations here- 
inbefore set forth and others similar thereto not specifically set out 
herein respondent has represented directly and by implication that 
he is a United States record of performance breeder and operates a 
poultry breeding plant or hatchery, under the supervision of an offi- 
cial for the agency supervising the national poultry improvement plan 
administered by the Bureau of Animal Industry, United States De- 
partment of Agriculture in cooperation with the official State agency 
in charge of the plan in the State of Idaho. 

That his R. O. P. sired white leghorn chicks are progeny of United 
States record of performance sires of dames with an egg production 
of 300 eggs per year. That his R. O. P. sired New Hampshires are 
progeny of United States record of performance sires of dames with 
an egg production of 250 eggs per year. That his Rhode Island reds ° 
and barred rocks are U. S. R. O. P. sired. That his New Hampshires 
chicks are U.S. R. O. P. sired. That he has the finest production bred 
R. O. P. sired chicks in the State of Idaho. That R. O. P. sired and 
regular white leghorn, austra-whites, New Hampshires, Rhode Is- 
land reds, barred-rocks, white rocks, buff orpingtons, white giants 
chicks are blood tested. That the breeding flocks from which he ob- 
tains his eggs are officially and scientifically blood tested. That his 
baby chicks meet all requirements of the United States record of 
performance program. 

Par. 5. The foregoing statements and representations are grossly 
exaggerated, false, and misleading. In truth and in fact respondent 
is not a United States of performance breeder and does not operate a 
hatchery under the supervision of an official for the agency supervising 
the national poultry improvement plan administered by the Bureau 
of Animal Industry, United States Department of Agriculture in 
cooperation with the official State agency in charge of said plan in the 
State of Idaho. Respondent’s R. O. P. sired white leghorn baby chicks 
and New Hampshire baby chicks are not progeny of United States 
record of performance sires of dames with egg production of 300-250 
eggs per year, respectively. Respondent’s Rhode Island reds, barred 
rocks, and New Hampshire reds are not United States R. O. P. sired 
chicks. Respondent does not produce the finest production bred 
R. O. P. sired chicks in the State of Idaho. Respondent’s so-called 
R. O. P. sired and regular white leghorn, austra-whites, New Hamp- 
shires, Rhode Island reds, barred rocks, white rocks, buff orpingtons, 
and white giants and the flocks producing the eggs from which are 
hatched the chicks offered for sale and sold by the respondent were 
and are not blood tested by any person properly qualified to conduct 
such tests under the rules and regulations of the national poultry im- 
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provement plan, and the breeding flocks producing the eggs from 
which respondent hatches his chicks offered for sale and sold by him 
are not and have not been blood tested by any person properly qualified 
to conduct such tests. Respondent’s said baby chicks do not meet all 
requirements of the United States record of performance program. 
Respondent’s supermating chicks sired by male R. O. P. wing banded 
as cockerel chicks are not record of performance males. Respondent’s 
principal business is operating a chicken hatchery in which chicks 
thereof are hatched from eggs largely purchased by him from outside 
sources. 

Par. 6. A United States record of performance breeder or hatchery 
is understood by members of the poultry industry to be one operating 
under an official State agency cooperating with the Bureau of Animal 
Industry, United States Department of Agriculture, under what is 
known as the national poultry improvement plan. The national 
poultry improvement plan as approved by the Secretary of Agricul- 
ture has for its objective, among other things, improvement in the 
production and breeding qualities of poultry and authoritative iden- 
tification of breeding stock, hatching eggs and chicks with respect: 
to the quality, by describing them in terms uniformly accepted in all 
parts of the United States. Certain official terminology prescribed 
by the plan, such as United States Record of Performance, Record 
of Performance, and their abbreviations, U. S. R. O. P. and R. O. P. 
has acquired definite meaning throughout the industry and trade and 
when used to describe specified fowls, indicates that each thereof has 
an official performance or lineage record. The terms “United States 
Record of Performance” and “Record of Performance” and the sym- 
bols “U. S. R. O. P.” or “R. O. P.” are not applicable to all poultry 
produced by a national poultry improvement plan participant, and 
are misnomers for any fowl] that has not been duly certified and regis- 
tered assuch. A cockerel cannot become a U.S. R. O. P. oran R. O. P. 
male in the accepted meaning of said term until the passing of certain 
official tests when it has reached 6 months of age. The cockerel’s 
condition and qualities at the end of the 6 months’ period are es- 
sential items in its record of performance, which is not kept until 
after said official inspection and certification. If such inspection is 
not officially made, or if the cockerel fails to pass the test when made, 
no record of performance has been established or is recognized, not- 
withstanding pedigree. Regulations of the Plan provide that the 
use of the term “R. O. P.” is permissable only when the males siring 
the chicks so described have been officially leg-banded as U.S. R. O. P. 
males and registered as such. Accordingly, the progeny of mere 
wing-banded cockerels are not R. O. P. sired. 
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Par. 7. The use by the respondent of the acts and practices herein 
set forth including the false and misleading statements made.in con- 
nection therewith has a tendency and capacity to and does mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that such statements, representations, 
and claims are true and by reason of such erroneous and mistaken 
belief so engendered causes and has caused a substantial portion of 
the purchasing public to purchase substantial quantities of respond- 
ent’s said baby chicks. 

Par. 8. The aforesaid acts and practices of respondent as herein 
alleged are all to the injury and prejudice of the public and con- 
stitute unfair ahd deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Finprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 26, 1947, issued and sub- 
sequently served its complaint in this proceeding upon the respondent 
Herman G. Hayes, individually and trading as Hayes Hi-Grade 
Hatchery, charging him with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of that act. 
After the filing by respondent of his answer to the complaint, testi- 
mony, and other evidence in support of and in opposition to the com- 
plaint were introduced before a trial examiner of the Commission 
theretofore duly designated by it, and such testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final consideration 
by the Commission upon the complaint, answer, testimony, and other 
evidence, recommended decision of the trial examiner and brief of 
counsel supporting the complaint (no brief having been filed on be- 
half of respondent and oral argument not having been requested) ; 
and the Commission, having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent, Herman G. Hayes, is an individual 
trading and doing business as Hayes Hi-Grade Hatchery, with his 
office and principal place of business located at Twin Falls, Idaho. 

Par. 2. Respondent is now, and for a number of years last past has 
been, engaged in the sale and distribution of baby chicks, causing said 
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chicks, when sold by him, to be transported from his place of business 
in the State of Idaho to purchasers thereof located in various other 
States of the United States. Respondent is thus engaged in interstate 
commerce. 

Par. 3. In the course and conduct of his business and for the purpose 
of inducing the purchase of his baby chicks, respondent has circulated 
among purchasers and prospective purchasers throughout the United 
States, by means of advertisements in newspapers and trade journals 
and by advertising folders, catalogs, and price lists, various statements 
concerning his chicks, including the following: 


Hayes “Super Mating Chicks” sired by Males R. O. P. wing banded as cockerel 
chicks 

R. O. P. Sired and Regular White Leghorns 

R. O. P. sired, big Hanson Strain White Leghorns 

U.S. R.O. P. sired White Leghorns 

HAYES’ “SUPER MATING CHICKS” Sired By Officially Wing Banded Males 
From Leading U.S. R.O. P. BREEDERS 

When you buy our 300-Egg R. O. P. sired White Leghorns or our 250-Egg 
R. O. P. sired heavy breed chicks, I guarantee that you are getting chicks direct 
from males with these official records back of them. If anyone doubts this, we 
will gladly take them direct to our flocks where they can take the wing band 
numbers and cheek their records which are on file with the U. 8. R. O. P- 
Supervising agents. 

We have been buying R. O. P. wing banded White Leghorn cockerel chicks 
from U. S. R. O. P. Breeders for the improvement of our chicks and flocks 
longer than for any of the other breeds. At first we bought eggs and unbanded 
chicks from high production stock but now we buy nothing but officially R. O. P. 
wing banded cockerel chicks and haven’t for nearly ten years. * * * Webuy all 
of our R. O. P. Leghorn cockerel chicks direct from the J. A. Hanson Farm and we 
take none except those from his 300-egg, R. O. P. hens and they are mated with 
R. O. P. males with 300-egg pedigrees. 

“SUPER MATING” NEW HAMPSHIRES—The hens in this mating are mated 
with high pedigree males, officially U. 8. R. O. P. wing banded when hatched. 
Most of these males are from U.S. R. O. P. hens with 250 to 275 egg records with 

’ none less than 200-egg records. 

“SUPER MATING” WHITE ROCKS—The U.S. R. O. P. wing banded cockerel? 
chicks that we buy for our breeding males in this breed are from U.S. R. O. P. 
hens with egg records of from 200 to 250, * * *. 


Par. 4. The national poultry improvement plan as approved by the 
Secretary of Agriculture has for its objective, among other things, 
improvement in the production and breeding qualities of poultry and 
authoritative identification of breeding stock, hatching eggs, and 
chicks. The plan affords protection from unscrupulous competition 
and enables purchasers to buy with more confidence. Acceptance of 
the plan is optional with the States and individual members of the 
industry within the States. The plan is administered within each 
State by an official State agency cooperating with the Bureau of Animal 
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Industry, United States Department of Agriculture. Certain official 
terminology prescribed by the plan, such as United States Record of 
Performance, Record of Performance and their abbreviations, U. 8. 
R. O. P. and R. O. P., has acquired a definite meaning throughout the 
industry and trade, and when used to describe specified fowls indi- 
cates that each thereof has an official performance or lineage record. 
Such terms are not applicable to all poultry produced by a national 
poultry improvement plan participant and are misnomers for any fowl 
that has not been duly certified and registered as such. A cockerel can- 
not become a U. S. R. O. P. or R. O. P. male in the accepted meaning 
of the term until the passing of certain official tests when it has reached 
6 months of age. The cockerel’s condition and quality at the end of 
the 6-month period are essential items in its record of performance, 
which is not kept until after such official inspection and certification. 
‘Regulations provide that the use of the term “U. S. R. O. P.” or 
“R. O. P.” is permissible only when the male siring the chicks so 
described have been officially leg-banded as U. S. R. O. P. males and 
registered as such. Accordingly, the progeny of mere wing-banded 
cockerels who have not been leg-banded, are not R. O. P. sired. A 
nonmember of the national poultry improvement plan cannot repre- 
sent his chicks as R. O. P. or as U.S. R. O. P. 

Par. 5. Through the use of the statements set forth in paragraph 
3 and others similar thereto, respondent has represented, directly or 
by implication, that his baby chicks are R. O. P. sired as that term is 
understood in the industry and as authorized under the national 
poultry improvement plan. At the same time and in the same manner 
he has represented that he is a participant in said national poultry 
improvement plan, at least to the extent of heading his flocks with 
males which have been officially leg-banded as U.S. R. O. P. males and 
registered as such. 

Par. 6. The aforesaid representations are false and misleading. 
Respondent is not a participant in the national poultry improvement 
plan, and he does not operate a hatchery under the supervision of, or 
in cooperation with, the national poultry improvement plan. He has 
bought R. O. P. wing-banded chicks from hatcheries that were par- 
ticipants in the national poultry improvement plan, both in the State 
of Idaho and outside the State of Idaho, but these chicks had not 
been leg-banded at the time of purchase and they could not have been 
leg-banded thereafter because respondent was not a member of the 
State of Idaho Poultry Improvement Association which was the State 
organization cooperating in the national poultry improvement plan. 
Kespondent’s chicks do not meet all of the requirements of the United 
States record of performance program, and his chicks are not sired 
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by record of performance males, as such males have not been officially 
examined by a State inspector when they were 6 months of age, at 
officially leg-banded. 

Par. 7. The use by respondent of these false and misleading ees. 
ments and representations has had, and now has, the tendency, and 
capacity to mislead and deceive a saben portion of the purchasing 
public into the erroneous and mistaken belief that said statements 
and representations are true and to induce many members of the pur- 
chasing public, because of such erroneous and mistaken belief, to pur- 
chase substantial quantities of respondent’s chicks. 


CONCLUSION 


The acts and practices of respondent as herein found are all to the 
prejudice of the public and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the 
respondent, testimony, and other evidence introduced before a trial 
examiner of the Commission theretofore duly designated by it, recom- 
mended decision of the trial examiner and brief of counsel supporting 
the complaint (no brief having been filed on behalf of respondent and 
oral argument not having been requested), and the Commission hav- 
ing made its findings as to the facts and its conclusion that respondent 
has violated the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent, Herman G. Hayes, individually 
and trading as Hayes Hi-Grade Hatchery, or trading under any other 
hame, and his agents, representatives, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, or distribution of baby chicks in commerce, as commerce 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Using the expression “U. S. R. O. P. sired” or “R. O. P. sired” to 
designate, describe, or refer to respondent’s chicks, or otherwise repre- 
senting, directly or by implication, that respondent’s chicks are sired 
by United States record of performance males. 

2. Representing by any means or in any manner that respondent is 
a participant in the United States poultry improvement plan. 

This order shall not be construed as prohibiting representations 
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that respondent’s baby chicks are R. O. P. sired when such chicks have 
actually been sired by males which have been officially banded with 
U.S. R. O. P. sealed and numbered official leg-bands and duly regis- 
tered as such, or representations that the flocks supplying the eggs 
from which the baby chicks are hatched are headed by R. O. P. males 
when the flocks concerning which such representations are made are 
segregated and headed by such officially banded R. O. P. males: 
Provided, however, That such representations are not made in such a 
manner as to represent, directly or by implication, that the baby chicks 
so offered for sale are U.S. RK. O. P. chicks, or that respondent is a 
participant in the national poultry improvement plan. 

It is further ordered, That respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. 
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In THE MATTER OF 


LARRY QUINN FASHIONS, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION | 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5812. Complaint, Sept. 19, 1950—Decision, Jan. 12, 1951 


Where a-corporation and the officer and stockholder who formulated, controlled, 
and directed its policies and practices, engaged in the introduction and 
manufacture for introduction in commerce, and in the sale and distribution 
in commerce of wool products as defined in the Wool Products Labeling Act— 

Misbranded substantial quantities of ladies’ suits in violation of said act and 
the rules and regulations promulgated thereunder by failing to affix to them 
the required stamp, tag, label, or other means of identification, showing 
the percentage of the fiber weight of wool, fiber other than wool, and other 
information, including the name of the manufacturer or of one or more 
persons subject to section 3 of said act, or the registered identification 
number of such person or persons as provided for in rule 4 of said regulations 
as amended: 

. Held, That-such acts and: praetices,,under the circumstances set forth, were in 
violation of said act and rules and regulations, and constituted unfair and 
deceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


Before Ur. Frank Hier, trial examiner. 


Mr, Jesse D. Kash for the Commission. 
Mr. Joseph J. Finhorn, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
_ authority vested in it by said acts, the Federal Trade Commission, 
having reason to believe that Larry Quinn Fashions, Inc., a corpora- 
tion, and Lawrence I. Cohen, individually and as an officer of Larry 
Quinn Fashions, Inc., hereinafter referred to as respondents, have vio- 
lated the provisions of said acts and the rules and regulations promul- 
gated under the Wool Products Labeling Act of 1939, and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrary 1. Larry Quinn Fashions, Inc., is a corporation or- 
ganized, existing, and doing business under and by virtue of the laws 
of the State of New York. Its principal office and place of business 
is located at 240 West Thirty-fifth Street, New York, N. Y. 
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The respondent, Lawrence I. Cohen, is an officer and stockholder of 
the respondent Larry Quinn Fashions, Inc., and as such he formulates, 
controls, and directs its policies and practices. 

Par. 2. The respondents are engaged in the introduction and manu- 
facture for introduction into commerce and in offering for sale, sale, 
transportation, and distribution of wool products, as such products 
are defined in the Wool Products Labeling Act of 1939, in commerce 
as commerce is defined in said act and in the Federal Trade Com- 
mission Act. Many of respondents’ said products are composed in 
whole or in part of wool, reprocessed wool, or reused wool, as those 
terms are defined in the Wool Products Labeling Act of 1939, and 
such products are subject to the provisions of said act and the rules 
and regulations promulgated thereunder. Since July 15, 1941, re- 
spondents have violated the provisions of said act and said rules 
and regulations in the introduction and manufacture for introduction 
into commerce, and in the sale, transportation, and distribution of 
said wool products in said commerce, by causing said wool products 
to be misbranded within the intent and meaning of said act and the 
rules and regulations. 

Par. 38. Among the wool products introduced and manufactured 
for introduction into commerce, and sold, transported, and distributed 
in said commerce as aforesaid, were ladies’ suits and other products. 
Exemplifying respondents’ practice of violating said act and the rules 
and regulations promulgated thereunder is their misbranding of the 
aforesaid products in violation of the provisions of said act and said 
rules and regulations by failing to affix to said garments a stamp, tag, 
label, or other means of identification, or a substitute in lieu thereof, 
as provided by said act, showing (a) the percentage of the total fiber 
weight of the wool product, exclusive of ornamentation not exceeding 
5 percentum of said total fiber weight of (1) wool, (2) reprocessed 
wool, (8) reused wool, (4) each fiber other than wool where said 
percentage by weight of such fiber was 5 percentum or more, and (5) 
the aggregate of all other fibers; (0) the maximum percentage of the 
total weight of the wool product of nonfibrous loading, filling, or 
adulterating matter; (¢) the percentages in words and figures plainly 
legible by weight of the wool contents of such wool product where 
said wool product contains a fiber other than wool; (d) the name 
of the manufacturer of the wool product or the name of one or more 
persons subject to section 3 of said act with respect to such wool 
product, or the registered identification number of such person or 
persons, as provided for in rule 4 of the regulations as amended. 

Par. 4. The aforesaid acts, practices, and methods of respondents 
as alleged were and are in violation of the Wool Products Labeling 
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Act of 1939, and the rules and regulations promulgated thereunder, 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE CoMMISSION 


Pursuant to rule XXII of the Commission’s Rules of Practice, and as 
set forth in the Commission’s “Decision of the Commission and Order 
to File Report of Compliance,” dated January 12, 1951, the initial 
decision in the instant matter of trial examiner Frank Hier, as set-out 
as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY FRANK HIER, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade Com- 
mission on September 19, 1950, issued and subsequently served its 
complaint in this proceeding upon the respondents, Larry Quinn 
Fashions, Inc., a corporation, and Lawrence I. Cohen, individually 
and as an officer of such corporation, charging said respondents with 
the use of unfair and deceptive acts and practices in commerce in 
violation of the provisions of those acts. On October 12, 1950, re- 
spondents filed their answer to said complaint, but on November 15, 
1950, at the initial and only hearing in this proceeding, they filed a 
motion to be permitted to withdraw said original answer and, in lieu 
thereof, to substitute an answer accompanying said motion, and on 
November 15, 1950, said motion was granted by the trial examiner. 
In said substitute answer, the respondents admitted all of the mate- 
rial allegations of fact set forth in said complaint and waived all inter- 
vening procedure and further hearing as to the said facts. There- 
after, the proceeding regularly came on for final consideration by the 
_ above-named trial examiner theretofore duly designated by the Com- 
mission upon said complaint and respondents’ substitute answer 
thereto and said trial examiner, having duly considered the record 
herein, finds that this proceeding is in the interest of the public and 
makes the following findings as to the facts, conclusion drawn there- 
from, and order: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Larry Quinn Fashions, Inc., is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of New York. Its principal office and place 
of business is located at 240 West Thirty-fifth Street, New York, N. Y. 

Respondent, Lawrence I. Cohen, is an officer and stockholder of 
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respondent Larry Quinn Fashions, Inc., and as such he formulates, 
controls, and directs its policies and prachices 

Par. 2. Respondents are now and for several years last past have 
been engaged in the manufacture for introduction and the introduc- 
tion into commerce and in the offering for sale, sale, distribution, and 
transportation of wool products, as such products are defined in the 
Wool Products Labeling Act of 1939, in commerce, as commerce is 
defined in said act and in the Federal Trade Commission Act. 

Par. 8. Among the wool products so manufactured for introduction 
and introduced into commerce, sold, distributed, and transported by 
respondents were ladies’ suits, composed in whole or in part of wool, 
reprocessed wool, and reused wool, as those terms are defined in the 
Wool Products Labeling Act of 1939, and such products are subject 
to the provisions of said act and to the rules and regulations promul- 
gated thereunder. 

Par. 4. Substantial quantities of the aforesaid wool products man- 
ufactured for introduction and introduced into commerce, offered for 
sale, sold, distributed, and transported in such commerce, since July 
15, 1941, have been misbranded in violation of the provisions of said 
act and the rules and regulations promulgated thereunder by respond- 
ents’ failure to affix to said wool products a stamp, tag, label, or other 
means of identfication, or a substitute in lieu thereof, as provided 
by said act, showing (a) the percentage of the total fiber weight of the 
wool product, exclusive of ornamentation not exceeding 5 percentum 
of said total fiber weight of (1) wool, (2) reprocessed wool, (3) re- 
used wool, (4) each fiber other than wool where said percentage by 
weight of such fiber was 5 percentum or more, and (5) the aggregate 
of all other fibers; (6) the maximum percentage of the total weight 
of the wool product of nonfibrous loading, filling, or adulterating 
matter; (¢c) the percentages in words and figures plainly legible by 
weight of the wool contents of such wool product where said wool 
product contains a fiber other than wool; (d) the name of the man- 
ufacturer of the wool product or the name of one or more persons 
subject to section 3 of said act with respect to such wool product, 
or the registered identification number of such person or persons, as 
provided for in rule 4 of the regulations as amended. 


CONCLUSION 


The aforesaid acts, pr actices, and methods of the respondents, as 
herein found, were and are in violation of the Wool Products Label- 
ing Act of 1939 and the rules and regulations promulgated: there- 
under, and constitute unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 
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ORDER 


It is ordered, That the respondents, Larry Quinn Fashions, Inc., a 
corporation, and its officers, and Lawrence I. Cohen, individually and 
as an officer of said corporation, their agents, representatives, and 
employees, directly or through any corporate or other device, in con- 
nection with the introduction or manufacture for introduction into 
commerce, or the sale, transportation, or distribution of such products 
in commerce, as commerce is defined in the aforesaid acts, do forthwith 
cease and desist from misbranding ladies’ suits or other “wool prod- 
ucts,” as defined in and subject to the Wool Products Labeling Act 
of 1939, which contain, purport to contain or in any way are repre- 
sented as containing ‘“‘wool,” “reprocessed wool,” or “reused wool,” as 
those terms are defined in said act, by failing to securely affix to or 
place on such products a stamp, tag, label or other means of identifica- 
tion showing in a clear and conspicuous manner: 

(a) The percentage of the total fiber weight of such wool products, 
exclusive of ornamentation not exceeding 5 percentum of said total 
fiber weight of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is 5 percentum or more and (5) the aggregate of all other fibers. 

(6) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter. 

(ec) The percentages in words and figures plainly legible by weight 
of the wool contents of such wool product where said wool product 
contains a fiber other than wool. 

(dq) The name of the manufacturer of the wool product or the name 
of one or more persons subject to section 3 of the Wool Products 
Labeling Act of 1939 with respect to such wool product, or the reg- 
istered identification number of such person or persons, as provided 
for in rule 4 of the regulations to such act, as amended. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (6) of section 3 of the Wool Products Labeling Act of 1939; and 

Provided further, That nothing contained in this order shall be 
construed as limiting any applicable. provisions of said act or the 
rules and regulations promulgated thereunder. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order [as required by said declaratory 
decision and order of January 12, 1951]. 
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In THE MatTrer oF 


DON N. CARNERIE DOING BUSINESS AS CIVIL PREPARA- 
TION SERVICE AND AMERICAN EXTENSION SERVICE 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION: 
' OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5686. Complaint, Aug. 1, 1949—Decision, Jan. 18, 1951 


Where an individual engaged in the interstate sale and distribution of corre— 
spondence courses of study intended to prepare students for examination for 
certain civil service positions under the United States Government, advertis-. 
ing them through return post cards distributed to box holders, newspaper 
advertising, and by mail, and selling them through salesmen who called upon 
prospects who had written in— 

(a) Falsely represented and implied, through use of the trade name Civil Prep- 
aration Service and through representations in his aforesaid advertising, that 
said Civil Preparation Service was a branch of or connected with the United 
States Government or the United States Civil Service Commission; and 

(0) Represented through such advertisements that many positions in the United 
States civil service, including those specifically named, were vacant, that 
men and women were needed to fill vacancies, and that said positions might 
be obtained through his said Civil Preparation Service or American Extension 
Service; 

The facts being that the Civil Service Commission does not advertise vacancies. 
in the Government service; said individual had no authority to place anyone 
in any civil-service position or to.qualify applicants for civil-service exami- 
nations or positions ; while many vacancies exist generally in the civil service 
as a whole, they may not exist in particular positions and examinations for 
certain positions may not be held for several years, and appointment to a 
particular position after examination is passed is subject to conditions such 
as veterans preference, availability of eligibles in civil-service districts, 
residence requirements, etc.; and 

Where said individual, tnrough his said agents— 

(c) Falsely represented and implied that said Civil Preparation Service or 
American Extension Service was connected with the United States Govern- 
ment or the United States Civil Service Commission in some official capacity,. 
and that his sales agents were so connected ; 

(d) Falsely represented that if enrollees completed his course they would be 
placed by him in whatever position and location they might select, and that 
he would guarantee them a position; 

(e) Falsely represented that he had advance information with respect to posi- 
tions available in said civil service even before such information could be 
posted through the United States post office; 

(f) Falsely represented that it was necessary to take his course of instruction 
in order to qualify for and obtain a position in the civil Service, and that 
many vacancies existed therein; and 

(9) Represented that persons employed in the United States civil service were 
pensioned after 20 years of service; the facts being that the length of service 
required for a pension varies with the position; 
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'(h) Falsely implied that his school was connected with or authorized by the 
Government and that his salesmen were clothed with official authority, 
through their practice, when soliciting enrollments, of exhibiting publications 
entitled ‘Reference Manual of Government Positions,” “Handbook of Civil 
Service Positions,” a Civil Service Commission pamphlet entitled “Specimen 
Questions from United States Civil Service Hxaminations,” and other printed 
material which simulated official phraseology ; and 

Where said individual, in soliciting, procuring or accepting, through his salesmen, 
executed applications or contracts for his courses, which contained a state- 
ment that he was not connected with the Civil Service Commission, that 
he did not furnish advance dates of examinatiuns, and that it is illegal 
and unethical to guarantee a civil-service appointment— 

(i) Hurried the prospect or assured him that the document contained nothing 
the salesman had not already explained to him, or interrupted with con- 
tinued sales talk when he attempted to read the application through, with 
the result that most prospects, some of whom believed the solicitor to be 
connected with the Government and felt no need to read the application, 
did not read it before sigrfting: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


As respects other charges of the complaint, there was no substantial evidence 
that said individual directly or through his agents, alleged that the latter 
were in charge of a given regional office of the United States Civil Service 
Commission, that he was authorized to qualify people to take civil-service 
examinations and that his school had been selected by the Government to 
train applicants for the civil service; that he could place his students in 
civil-service positions by reason of his connection with the Government; 
that civil-service employees were pensioned after a given period of service 
on three-fourths pay or might retire on $300 after 15 years of service; that 
the Government paid half of the tuition fee; that purchasers of his courses. 
were entitled to a refund of whatever tuition fees they might have paid in 
the event they desired to diScontinue the course; and that an eighth-grade 
education was sufficient to qualify for and obtain said civil-service positions,. 
including those of customs inspector, border patrolman, railway mail clerk, 
and prison guard. 

In said proceeding there was also no evidence that said individual had used 
applications or other forms in transacting business with prospects or en- 
rollees on which the term “Students Foundation Fund” appeared, since 1948, 
at which time he executed an informal stipulation with the Commission to 
cease doing so. 

Before Mr. Frank Hier, trial examiner. 
Mr. William L. Pencke for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Don N. Carnerie, 
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an individual, doing business under the names of Civil Preparation 
Service and American Extension Service, hereinafter referred to as 
respondent, has violated the provisions of the said act, and it appear-. 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

ParacrapH 1. Respondent, Don N. Carnerie, is an individual, trad- 
ing and doing business under the names and styles of Civil Prepara- 
tion Service and American Extension Service, with his office and 
principal place of business at 3704 West Alaska Street, in the city of 
Seattle and State of Washington. 

Par. 2. For more than 2 years last past, respondent has been. and 
is now engaged in the sale and distribution in commerce between and 
among the various States of the United States of courses of study and 
instruction intended for preparing students thereof for examination 
for certain civil-service positions under the United States Government, 
which said courses are pursued by correspondence through the medium 
of the United States mail. Respondent, in the course and conduct 
of said business, causes his said courses of study and instruction to be 
transported from his said place of business in the State of Washington, 
to, into, and through States of the United States other than ‘Wash- 
ington to the purchasers thereof in such other States. There has been 
at all times mentioned herein a course of trade in said courses of 
instruction so sold and distributed by respondent in commerce be- 
tween and among various States of the United States. 

Par. 3. In connection with the sale of said courses of study and 
instruction respondent has made and is making use of printed adver- 
tising matter distributed to prospective students throughout the Cen- 
tral and Western States, and of advertisements in newspapers circu- 
lated in said States, many of said advertisements appearing in the 
“Help Wanted” columns or sections of said newspapers, in and by 
which numerous false, misleading and deceptive representations have 
been and are made in regard to said courses of study and matters and 
things connected therewith. Typical of such representations are the 
following: 

Men and Women Wanted 
Ages 18 to 45 


To Prepare for 
Civil Service Examinations. 


Prepare immediately for Government Positions—Enter at $145 to $250 per 
month. 
Many permanent appointments for Tacoma and vicinity expected in 1947. 
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Men or Women Wanted 


Men and Women, Civil Service offers permanent positions for Railway Mail 
Clerks, Clerk Carriers, Patrol and Customs Inspectors, general clerks, ete. ... 
Prepare now for Nebraska examinations. Write giving age and occupation. 
Civil Preparation Service. 

Civil Service Exams 


Prepare for these positions in your locality at once. Starting salaries'as high 
as $3,371 per year. Railway Mail Clerk, Post Office Clerk.and Carrier, Statistical] 
Clerk, Customs Inspector and many others. 

Par. 4. By means of the foregoing statements and representations 
and others to the same effect not herein set out and by the use of the 
trade name Civil Preparation Service, respondent represents and im- 
plies that said Civil Preparation Service is a branch of or connected 
with the United States Government or the United States Civil Service 
Commission. That many positions in the United States civil service, 
including those specifically named in said advertisements are vacant, 
that men and women are needed to fill said vacancies and that said 
positions may be obtained through respondent’s Civil Preparation 
Service or American Extension Service. 

Par. 5. By means of oral statements and representations made by 
his sales agents, respondent represents and implies to prospective 
students and purchasers of his said courses of instruction that said 
Civil Preparation Service or American Extension Service is connected 
with the United States Government or the United States Civil Service 
Commission in some official capacity; that said agents are in charge 
of a given regional office of the United States Civil Service Commis- 
sion; that if enrollees pursue and complete respondent’s course of 
study they will be placed by respondent in whatever position and 
location said students may select; that respondent is authorized to 
qualify people for the taking of civil-service examinations and that 
his school has been selected by the United States Government to train 
applicants for said civil service; that respondent has advance informa- 
tion with respect to positions available in the United States civil 
service even before such information can be posted in the United States 
post offices; that it is necessary to take said course of instruction in 
order to quality for and obtain a position in said United States civil 
service; that many vacancies exist in the United States civil service 
and that respondent can place his students in such positions by reason 
of his special connections with the United States Government; that 
an eighth-grade education is sufficient to qualify for and obtain said 
positions, including customs inspector, border patrolman, railway mail 
clerk, prison guard and many other positions; that persons employed 
in the United States civil service are pensioned after a service of 20 
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years on three-fourths of their salary, or may retire on $300 after 15 
years of service; that the Government pays half of the tuition fee; 
and that purchasers of said courses of instruction are entitled to a 
refund of whatever tuition fees they may have paid, in the event they 
desire to discontinue said course of study. 

By means of exhibiting books entitled “Reference Manual of Gov- 
ernment Positions,” “Librarian-Library Assistant—Practice Tests for 
Civil Service Examinations” and a pamphlet published by the United 
States Civil Service Commission entitled “Specimen Questions from 
United States Civil Service Examinations,” to prospective purchasers, 
respondent’s salesmen further the impression and implication that 
respondent’s school is connected with, or authorized by the United 
States Government and that said salesmen are clothed with some ofli- 
cial capacity or authority. 

Par. 6. In truth and in fact all of said statements, representations, 
and implications are grossly exaggerated, false, and misleading. The 
United States Civil Service Commission does not advertise for men 
and women to fill Government positions or that vacancies exist in 
Government service; and the general representation on postal cards 
distributed to box holders that men and women are wanted to prepare 
for civil-service examinations, coupled with the trade name Civil 
Preparations Service, creating the impression that said cards are 
official announcements of the United States Civil Service Commission 
is false and misleading. In fact, there is no connection whatever be- 
tween respondent and the United States Civil Service Commission or 
any other agency or branch of the Government. Respondent has no 
power or authority to place any person in any civil-service position; 
and students cannot elect or designate the location where they may 
desire to be employed. Neither respondent nor his salesmen have 
been authorized by any Government agency to qualify applicants for 
civil-service examinations or positions, and his said school has not 
been selected by the United States Government to train applicants for 
civil-service positions. Respondent has no advance information with 
respect to dates, places, or positions pertaining to civil-service exam- 
inations; nor has he any information which persons interested in said 
examinations cannot readily obtain from said Civil Service Commis- 
sion. It is not necessary to purchase respondent’s courses of instruc- 
tion in order to take civil-service examinations and obtain positions in 
civil service. 

While many vacancies may exist generally in the United States 
civil service, respondent cannot place persons in said positions; nor 
does the taking and passing of an examination assure immediate em- 
ployment in alt instances, for the reason that such employment is sub- 
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ject to veterans’ preference, the availability of eligible persons in 
various civil-service districts, the rating of eligibles, and other condi- 
_ tions. Moreover, examinations for certain positions may not be called 
for several years, and even if a student takes and passes an examina- 
tion, his name may not be reached upon the eligible list; and there 
are a number of positions open only to veterans. While an eighth- 
grade education may be sufficient for some of the lower grades, a 
high-school education is required for many positions, such as custom’s 
inspector; and still other positions require additional special train- 
ing and special physical qualifications and practical experience. 

The representations that civil-service employees are pensioned after 
20 years of service at three-fourths of their salaries or any other spe- 
cified time and amount is incorrect and misleading; in truth and in 
fact the amount of retirement pay depends upon the length of service 
and the amount of salary of Government employees having civil- 
service status, and may be subject to other conditions governed by 
civil-service regulations and statutory provisions. 

The United States Government does not pay any part of respond- 
ent’s tuition fees. Respondent makes no refunds of moneys paid on 
tuition if students desire to discontinue the course; and, while the 
contract for the taking of said course of study provides that no re- 
funds are made in the event of discontinuing said course, prospective 
students are either prevented from reading the terms of the contract or 
rely upon the representations made by the sales agent that refunds 
will be made in the event the student desires to discontinue the course. 

The use of official Government publications and other printed ma- 
terial simulating official phraseology by respondent’s salesmen in con- 
nection with soliciting enrollments for said courses of study is mis- 
leading and deceptive by falsely creating or furthering the impression 
that respondent’s school is connected with the United States Civil 
_ Service Commission. 

Par. 7. In the course and conduct of his business as aforesaid re- 
spondent, in soliciting enrollments, makes use of a printed form of 
contract which is captioned “Application.” Prospective enrollees are 
not advised by respondent’s salesmen that said document in fact con- 
tains a promise to pay respondent the amount of tuition fee or purchase 
price of said courses of study; nor is such enrollee informed that the 
coupon attached to said application and signed by said enrollee is in 
fact a promissory note payable to the order of Students’ Foundation 
Fund for said amount. Moreover, the use of the term “Students’ 
Foundation Fund” is misleading as implying a separate organization 
when in truth and in fact there is no such foundation or separate or- 
ganization, and the term is used by respondent for the purpose of 
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furthering the impression that said Civil Preparation Service or 
American Extension Service has some officia! connection. 

Purchasers of respondent’s said courses of instruction rely upon the . 
representations by said salesmen that they are connected with the 
United States Government and therefore do not read said so-called 
application before signing it; moreover, said salesmen, by purporting 
to be in a great hurry, and other means, prevent said purchasers from 
reading said document. 

Par. 8. The use by respondent of the statements and representations 
aforesaid, has had and has the tendency and capacity to and does con- 
fuse, mislead, and deceive members of the public into the erroneous 
and mistaken belief that such statements and representations are true, 
and induce them to purchase respondent’s courses of study and in- 
struction in said commerce on account thereof. 

Par. 9. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent. 
and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to rule X XII of the Commission’s Rules of Practice, and as: 
set forth in the Commission’s “Decision of the Commission and Order 
to File Report of Compliance,” dated January 13, 1951, the initial de- 
cision in the instant matter of trial examiner Frank Hier, as set. 
out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY FRANK HIER, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 1, 1949, issued and subse- 
quently served its complaint in this proceeding upon respondent, Don 
N. Carnerie, charging him with the use of unfair and deceptive acts. 
and practices in commerce in violation of the provisions of said act.. 
After the issuance of said complaint and the filing of respondent’s 
answer thereto, hearings were held at which testimony and other 
evidence in support of the complaint were introduced before the above- 
named trial examiner theretofore duly designated by the Commission 
and said testimony and other evidence were duly recorded and filed 
in the office of the Commission. Respondent did not attend any of 
these hearings, except one, to which he was subpenaed as a witness. 
He retained no counsel. Although requested, respondent failed to ad- 
vise the trial examiner of an intention or desire to offer evidence by 
way of defense to the complaint, after indicating he would not do so. 
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The taking of testimony was thereupon closed by the trial examiner 
and the case subsequently formally closed. Thereafter, the proceed- 
ing regularly came on for final consideration by said trial examiner 
on the complaint, the answer thereto, testimony, and other evidence, 
and said trial examiner, having duly considered the record herein, 
finds that this proceeding is in the interest of the public and makes 
the following findings as to the facts, conclusion drawn therefrom, 
and order: 
FINDINGS AS TO THE FACTS 


ParaGcraPH 1. Respondent, Don N. Carnerie, is an individual resid- 
ing at 6023 Beach Drive, Seattle, Wash., training and doing business 
under the names and styles of Civil Preparation Service and Ameri- 
can Extension Service with his office and principal place of business 
at 3704 West Alaska Street, Seattle, Wash., up to September 1, 1949, 
and subsequently at 2773 California Avenue, Seattle, Wash. 

Par. 2. For several years last past, respondent has been and is 
now engaged in the sale and distribution in commerce between and 
among the various States of the United States of courses of study 
and instruction intended to prepare students thereof for examination 
for certain civil-service positions under the United States Govern- 
ment, which said courses are pursued by correspondence through the 
medium of the United States mail. Respondent in the course and 
conduct of said business causes his said courses of study and instruc- 
tion to be transported from his said place of business in the State 
of Washington to, into, and through States of the United States other 
than Washington to purchasers thereof located in such other States. 
There has been at all times mentioned herein a course of trade in said 
courses of instruction so sold and distributed by respondent in com- 
merce between and among the various States of the United States. 

Par. 3. Respondent advertises for purchasers of his courses by 
means of double (return) post cards distributed broadeast to all box 
holders, and through newspapers advertising and by direct mail. 
Prospects are thus secured through their answering or sending in 
the return post card filled out with name and address or by inquiries 
in response to advertising. To sell the courses, respondent employs a 
number of salesmen, 11 in 1949, about 20 in 1948, who visit the pros- 
pect who has written in to respondent and who sell by personal solici- 
tation. Respondent moves from State to State as business warrants. 
In 1948 he was operating in Missouri, Oklahoma, and Texas, in 1949 
in the west coast States. His courses cost $127.50, approximately 
30 percent of which goes to the salesman making the sale. His sales 
amount to about 1,000 courses a year. 
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Par. 4. Typical of respondent’s advertising in newspaper classified 
advertising sections, under “Help Wanted” and other categories and 
of printed advertising material distributed by respondent by mail to 
prospects are the following: 


CIVIL SERVICE EXAMS 
Men and Women 18-50 


Prepare for These Positions in Your Locality at Once; Rural Mail Carrier, 
Customs Inspector, Statistical Clerk, Railway Mail Clerk, and others. 
Start as high as $3351 yearly. 
For FREE information concerning examinations, write today, giving age and 
occupation, to 
AMERICAN EXTENSION SERVICE 
Dept. 145, P. O. Box 3104 
Seattle 14, Washington. 
(Cx. 8) 
CIVIL SERVICE EXAMS 


Prepare for These Positions in Your Locality AT ONCE! 
Starting Salaries 
as High as 

$3,371 Per Year 

Railway Mail Clerk 

Post Office Clerk and Carrier 
Statistical Clerk 
Customs Inspectors 
Many Others 
Men and Women 18-50 


Promotions, Paid Vacations, Sick Leave and Pensions 


For information concerning qualifications, requirements, and preparation 


Write today before you mislay this, giving name, address, age and occupation. 
This inquiry does not obligate you but may result in your getting a well-paid 
GOVERNMENT JOB. 


For full details concerning qualifications, write 
AMERICAN EXTENSION SERVICE 


Box AES, Dept. 125 c/o Emporia Gazette. 
: (Cxs i) 


CIVIL SERVICE 


Offers permanent positions for Railway Mail Clerks, Clerk Carriers, Patrol and 
Customs inspectors, U. S. Clerks, ete. Good pay; promotions, paid vacations, 
sick leave and pensions, 
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Prepare immediately for examinations for government positions. Congress has 
authorized salary increases from $330 to $450 per year. Many permanent appoint- 
ments for vicinity expected in 1949. Write today before you mislay this, giving 
name, age, address and occupation. This inquiry does not obligate you, but may 
result in your getting a well paid government job. For full details concerning 
qualifications, write Civil Preparation Service, Box G-—757, Oklahoman and 
Times. 

(Cx. 12) 


MEN, WOMEN WANTED 


MEN and women, CIVIL SERVICE offers permanent positions for Railway 
Mail-Clerks, Clerk Carriers, Control and Custom Inspectors, General Clerks, ete. 
With good pay, promotions, paid vacations, sick leave and pensions; prepare for 
Wash. examination now. Write, giving age and occupation. Civil Preparation 
Service, 2212 California Ave., Seattle 6, Wash. 

(Cx. 13) 

Par. 5. By means of the foregoing statements and representations 
and others in the record, and by the use of the trade name Civil Prepa- 
ration Service, respondent has represented and implied that said Civil 
Preparation Service is a branch of or connected with the United States 
Government or the United States Civil Service Commission; that 
many positions in the United States civil service, including those 
specifically named in respondent’s advertisements and other litera- 
ture, are vacant; that men and women are needed to fill vacancies and 
that said positions may be obtained through respondent’s Civil Prepa- 
ration Service or American Extension Service. 

Par. 6. By means of oral statements and representations in sales 
talks made by his sales agents, respondent has represented and implied 
and does represent and imply to prospective purchasers of his courses 
of instruction that: 

1. Civil Preparation Service or American Extension Service is con- 
nected with the United States Government or the United States Civil 
Service Commission in some official capacity and that his sales agents 
are so connected. 

2. If enrollees pursue and complete respondent’s course of study, 
they will be placed by respondent in whatever position and location 
said students may select and respondent will guarantee them a 
position. 

3. Respondent has advance information with respect to positions 
available in the United States civil service even before such informa- 
tion can be posted in the United States post offices. 
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4. It is necessary to take respondent’s course of instruction in order 
to qualify for and obtain a position in the United States civil service. 

5. Many vacancies exist in the United States civil service. 

6. Persons employed in the United States civil service are pensioned 
after 20 years of service. 

Par. 7. By means of exhibiting books entitled “Reference Manual 
of Government Positions,” “Handbook of Civil Service Positions,” 
and a pamphlet published by the United States Civil Service Com- 
mission entitled “Specimen Questions from United States Civil Services 
Examinations” to prospective purchasers, respondent’s salesmen have 
furthered and do further the impression and implication that respond- 
ent’s school is connected with, or authorized by, the United States 
Government and that said salesmen are clothed with some official 
capacity or authority. 

Par. 8. The representations and statements hereinabove set out in 
paragraphs 5 and 6 are false, misleading, and deceptive, either directly 
or in their implications and exaggeration. The United States Civil 
Service Commission does not advertise for men and women to fill 
Government positions or that vacancies exist in the Government serv- 
ice; and the general representation on postal cards distributed to box 
holders that men and women are wanted to prepare for civil-service 
examinations, coupled with the trade name Civil Preparation Service, 
creates the impression that said cards are official announcements of 
the United States Civil Service Commission, and is therefore false 
and misleading. In fact, there is no connection whatever between 
respondent and the United States Civil Service Commission or any: 
other agency or branch of the Government. Respondent has neither 
power nor authority to place any person in any civil-service position. 
He has never held any such position himself, except during the war 
in 1944 on a temporary basis as an electrician’s helper in the Navy 
for a period of about a month. Respondent has never been employed 
by the United States Civil Service Commission in any capacity. His 
students cannot elect or designate the location where they may desire 
to be employed nor can respondent arrange this in any manner. 
Neither respondent nor his salesmen have been authorized by any 
Government agency to qualify applicants for civil-service examina- 
tions or positions. Respondent has no advance information with 
respect to dates, places, or positions pertaining to civil-service exami- 
nations nor has he any information pertinent thereto not readily 
attainable from the United States Civil Service Commission. It is 
not necessary to purchase respondent’s courses of instruction in order 
to take civil-service examinations and obtain positions in civil service, 
nor does their completion insure success in passing the examination 
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or obtaining appointment. With or without such courses respondent 
cannot guarantee that anyone will obtain a civil-service position. 

Par. 9. While many vacancies exist generally in the United States 
civil service as a whole, vacancies in particular positions vary greatly 
and there are frequently long periods of several years or more when 
no vacancies exist in particular positions. The taking and passing 
of an examination for a particular position does not assure immediate 
employment, the applicant thus qualified may have to wait substantial 
periods of time before a vacancy occurs. Furthermore, appointment 
is subject to veterans’ preference, the availability of eligible persons 
in the various civil-service districts, the rating of eligibles and various 
other conditions. Certain positions are restricted by law to veterans 
only, others to bona fide residents of a particular locality. Examina- 
tions for certain positions may not be called for several years and 
even if an applicant qualifies by passing the examination, his name 
may not be reached upon the eligible list for several years. Civil- 
service employees are not pensioned necessarily after 20 years of 
service, the length of service required for a pension varies with the 
position. 

Par. 10. The use of official Government publications and other 
printed material simulating official phraseology by respondent’s sales- 
men in their sales talks soliciting enrollments for said courses of study 
is misleading and deceptive by falsely creating or furthering the im- 
pression that respondent’s school is connected with the United States 
Civil Service Commission. 

Par. 11. There is no substantial evidence in the record that respond- 
ent, directly or through his agents, represented as alleged in the com- 
plaint that such agents are in charge of a given regional office of the 
United States Civil Service Commission, that respondent is author- 
ized to qualify people for the taking of civil-service examinations 
and that his school has been selected by the United States Government 
to train applicants for said civil service; that respondent can place 
his students in civil-service positions by reason of his special connec- 
tions with the United States Government; that civil-service em- 
ployees are pensioned after a given period of service on three-fourths 
pay or may retire on $300 after 15 years of service; that the Govern- 
ment pays half of the tuition fee; that purchasers of respondent’s 
courses of instruction are entitled to a refund of whatever tuition 
fees they may have paid in the event they desire to discontinue the 
course of study, and that an eighth-grade education is sufficient to 
qualify for and obtain said civil-service positions, including customs 
inspector, border patrolman, railway mail clerk, prison guard. 
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Par. 12. There is no evidence that respondent has used application 
or other forms in the transaction of his business with prospects or 
enrollees on which the term “Students’ Foundation Fund” appears 
since 1948, at which time he executed an informal stipulation with the 
Federal Trade Commission to cease doing so. The applications 
which respondent and his agents solicit and procure enrollees to sign 
is in substance a contract by the latter to take and pay for respondent’s 
courses and by respondent to furnish same, to grade and correct 
answers and to furnish incidental assistance in completing the courses. 
These applications contain a statement that respondent is not con- 
nected with the United States Civil Service Commission, that the 
latter does not furnish advance dates of examinations and that it is 
illegal and unethical to guarantee a civil-service appointment. .The 
testimony, however, was that most prospects did not read these ap- 
plications before signing them because the solicitor was in a hurry, 
or assured them the document contained nothing he had not already 
explained to them, or because they were interrupted by continued 
sales talk when they attempted to read the application through. Some 
of these enrollees believed the solicitor to be connected with the Fed- 
eral Government and felt no need to read. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, are 
all to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER 


It is ordered, That respondent, Don N. Carnerie, his representatives, 
agents, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, and distribution 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, of courses of study and instruction intended for preparing 
students thereof for examination for civil-service positions under the 
United States Government, or any similar courses of study, do forth- 
with cease and desist from: 

1. Representing, directly or by implication, that respondent has 
any connection with the United States Government, or any branch or 
agency thereof, through the use of the term “Civil Preparation Serv- 
ice,” or any other term of similar import or meaning, as a trade name 
or as a part thereof. 

2. Representing through the use of official publications of the 
United States Government, or other books or publications resembling 
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or simulating them, that respondent or his agents are connected with 
the United States Government, or any branch thereof. 

3. Representing in any manner, directly or by implication, that 
respondent has any connection with the Government of the United 
States, or any branch thereof. : 

4. Representing, directly or by implication, that the number o 
positions available or vacant in the United States civil service or any 
branch thereof, is greater than is actually the fact. 

5. Representing, directly or by implication, that positions in the 
United States civil service can be obtained through respondent or by 
completing respondent’s courses of study, or that it is necessary to 
take such courses in order to qualify for such positions, or that re- 
spondent can guarantee a position if such courses are completed. 

6. Representing, directly or by implication, that students who com- 
plete respondent’s courses of study can or will be placed by respondent 
in whatever position or location such students may select. 

7. Representing, directly or by implication, that respondent has 
advance information, or information not generally available to the 
public, with respect to positions available in the United States civil 
service. 

8. Representing, directly or by implication, that persons employed 
in United States civil-service positions are pensioned after 20 years of 
service, or that such persons may retire in any given number of years 
or at any designated pension when such is not the fact. 

9. Soliciting, procuring or accepting executed applications or con- 
tracts for respondent’s courses without permitting prospect to read 
same over fully and thoroughly without interruption. 


ORDER TO FILE REPORT OF COMPLIANCE 


[tis ordered, That the respondent herein shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order [as required by said declaratory decision and 
order of January 18, 1951]. 
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In THe Matter oF 


JACK KLEIN, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5810. Complaint, Sept. 18, 1950—Decision, Jan. 13, 1951 


Where a corporation and the officers and stockholders responsible for its policies 
and practices, engaged in the introduction and manufacture for introduction 
into commerce, and in the sale and distribution therein of wool products, 
as defined in the Wool Products Labeling Act of 1939— 

Misbranded substantial quantities of ladies’ coats, in violation of the provisions 
of said act and rules and regulations promulgated thereunder, by failing to 
affix thereto a stamp, tag, label, etc., showing the percentage of the fiber 
weight of wool, and other information required thereby, including the name ; 
of the manufacturer or that of one or more persons subject to section 3 of 
said act with respect thereto or the registered identification number, etc.: 

Held, That such acts, practices, and methods, under the circumstances set forth, 
were in violation of said act and rules and regulations, and constituted 
unfair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Before Ur. Frank Hier, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Mr, Alexander Rothstein, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, 
having reason to believe that Jack Klein, Inc., a corporation; and.Jack 
Klein and Herman Rothstein, individually and as officers of Jack 
Klein, Inc., hereinafter referred to as respondents, have violated the 
provisions of said acts and the rules and regulations promulgated un- 
der the Wool Products Labeling Act of 1939, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

ParacrapH 1. The respondent, Jack Klein, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York, with its principal place of business located at 241 West 
Thirty-seventh Street, New York, N. Y. The respondents, Jack 
Klein and Herman Rothstein, are officers and stockholders of the 
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respondent Jack Klein, Inc., and as such they formulate, control, and 
direct its policies and practices. 

Par. 2. The respondents are engaged in the introduction and manu- 
facture for introduction into commerce and in offering for sale, sale, 
transportation, and distribution of wool products, as such products 
are defined in the Wool Products Labeling Act of 1939, in commerce 
as commerce is defined in said act and in the Federal Trade Commis- 
sion Act. Many of respondents’ said products are composed in whole 
or in part of wool, reprocessed wool, or reused wool, as those terms 
are defined in the Wool Products Labeling Act of 1939, and such prod- 
ucts are subject to the provisions of said act and the rules and regula- 
tions promulgated thereunder. Since July 15, 1941, respondents have 
violated the provisions of said act and said rules and regulations in 
the introduction and manufacture for introduction into commerce, 
and in the sale, transportation, and distribution of said wool products 
in said commerce, by causing said wool products to be misbranded 
within the intent and meaning of said act and the rules and regula- 
tions. 

Par. 3. Among the wool products introduced and manufactured for 
introduction into commerce, and sold, transported, and distributed in 
said commerce as aforesaid, were ladies’ coats and other products. 
Exemplifying respondents’ practice of violating said act and the rules 
and regulations promulgated thereunder is their misbranding of the 
aforesaid products in violation of the provisions of said act and said 
rules and regulations by failing to affix to said garments a stamp, tag, 
label, or other means of identification, or a substitute in leu thereof, 
as provided by said act, showing (a) the percentage of the total fiber 
weight of the wool product, exclusive of ornamentation not exceeding 
five per centum of said total fiber weight of (1) wool, (2) reprocessed 
wool, (3) reused wool, (4) each fiber other than wool where said per- 
centage by weight of such fiber was 5 per centum or more, and (5) the 
aggregate of all other fibers; (6) the maximum percentage of the 
total weight of the wool products of nonfibrous loading, filling, or 
adulterating matter; (c) the percentages in words and figures plainly 
legible by weight of the wool contents of such wool product where said 
wool product contains a fiber other than wool; (d) the name of the 
manufacturer of the wool product or the name of one or more persons 
subject to section 3 of the act with respect to such wool product, or 
the registered identification number of such person or persons as pro- 
vided for in rule 4 of the regulations as amended. 

‘Par. 4. The aforesaid acts, practices, and methods of respondents 
as alleged were and are in violation of the Wool Products Labeling Act 
of 1939, and the rules and regulations promulgated thereunder, and 
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constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Decision OF THE COMMISSION 


Pursuant to rule XXII of the Commission’s Rules of Practice, and as 
set forth in the Commission’s “Decision of the Commission and Order 
to File Report of Compliance,” dated January 13, 1951, the initial 
decision in the instant matter of trial examiner Frank Hier, as set out 
as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY FRANK HIER, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade Com- 
nission on September 18, 1950, issued and subsequently served its 
complaint in this proceeding upon the respondents, Jack Klein, Inc., a 
corporation, and Jack Klein and Herman Rothstein, individually and 
as officers of Jack Klein, Inc., charging the respondents with the use 
of unfair and deceptive acts and practices in commerce in violation 
of the provisions of those acts. On October 19, 1950, respondents 
filed their answer to the complaint. On November 14, 1950, at the 
initial hearing in this proceeding, they filed a motion to be permitted 
to withdraw said original answer and, in lieu thereof, to substitute an 
answer on behalf of respondents Jack Klein, Inc., a corporation, and 
Jack Klein, individually and as an officer of Jack Klein, Inc., and on 
November 14, 1950, this motion was granted. Pursuant to and based 
on facts stated into the record and agreed to by counsel on both sides, 
counsel in support of the complaint moved the dismissal of the com- 
plaint as to respondent Herman Rothstein, which motion was granted 
by the trial examiner. In the substitute answer of respondents Jack 
Klein, Inc., a corporation, and Jack Klein, individually and as an 
officer of said corporation, these respondents admitted all the material 
allegations of fact set forth in said complaint and waived all interven- 
ing procedure and further hearing as to the said facts. Thereafter, 
the proceeding regularly came on for final consideration by the above- 
named trial examiner theretofore duly designated by the Commission 
upon said complaint and substitute answer thereto and said trial ex- 
aminer, having duly considered the record herein, finds that this pro- 
ceeding is in the interest of the public and makes the following findings 
as to the facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paragrary 1. Respondent, Jack Klein, Inc., is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 


JACK KLEIN, INC., ET AL. 885 
882 Findings 


New York with its principal place of business located at 241 West 
Thirty-seventh Street, New York, N. Y. Respondent, Jack Klein, is 
an officer and stockholder of respondent Jack Klein, Inc., and as such 
formulates, controls, and directs its policies and practices, Up to May 
31, 1950, Herman Rothstein was an officer and stockholder of the cor- 
porate respondent Jack Klein, Inc., but on that date sold all of his 
interest in the said corporate respondent to the respondent Jack 
Klein and ceased to be an officer of such corporation and has had no 
connection therewith since that time. 

Par. 2. The respondents are and for several years have been engaged 
in the introduction and manufacture for introduction into commerce 
and in offering for sale, sale, transportation, and distribution of wool 
products, including ladies’ coats, as such products are defined in the 
Wool Products Labeling Act of 1939, in commerce, as commerce is 
defined in said act and in the Federal Trade Commission Act. Many 
of respondents’ said products are composed in whole or in part of 
wool, reprocessed wool, or reused wool, as those terms are defined in 
the Wool Products Labeling Act of 1939, and such products are sub- 
ject to the provisions of said act and the rules and regulations promul- 
gated thereunder. 

Par. 3. Substantial quantities of the aforesaid wool products manu- 
factured for introduction and introduced into commerce, offered for 
sale, sold, distributed, and transported in commerce, since July 15, 
1941, have been misbranded in violation of the provisions of said act 
and the rules and regulations promulgated thereunder by respondents’ 
failure to affix to said wool products a stamp, tag, label, or other means 
of identification, or a substitute in lieu thereof, as provided by said 
act, showing (a) the percentage of the total fiber weight of the wool 
product, exclusive of ornamentation not exceeding 5 percentum of said 
total fiber weight of (1) wool, (2) reprocessed wool, (3) reused wool, 
(4) each fiber other than wool where said percentage by weight of 
such fiber was 5 percentum or more, and (5) the aggregate of all other 
fibers; (0) the maximum percentage of the total weight of the wool 
products of nonfibrous loading, filling, or adulterating matter; (¢) the 
percentages in words and figures plainly legible by weight of the wool 
contents of such wool product where said wool product contains a 
fiber other than wool; (d) the name of the manufacturer of the wool 
product or the name of one or more persons subject to section 3 of the 
act with respect to such wool product, or the registered identification 
number of such person or persons as provided for in rule 4 of the regu- 
lations as amended. 
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The foresaid acts, practices, and methods of respondents as herein 
found, were and are in violation of the Wool Products Labeling Act 
of 1939 and the rules and regulations promulgated thereunder, and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That respondents, Jack Klein, Inc., a corporation, 
and its officers, and Jack Klein, individually and as an officer of Jack 
Klein, Inc., their representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the intro- 
duction or manufacture for introduction into commerce, or the sale, 
transportation, or distribution of such products in commerce, as com- 
merce is defined in the aforesaid acts, do forthwith cease and desist 
from misbranding ladies’ coats or other “wool products,” as defined 
in and subject to the Wool Products Labeling Act of 1939, which 
contain, purport to contain, or in any way are represented as contain- 
ing “wool,” “reprocessed wool,” or “reused wool,” as those terms are 
defined in said act, by failing to securely affix to or place on such 
products a stamp, tag, label, or other means of identification showing 
in a clear and conspicuous manner: 

(a) The percentage of the total fiber weight of a wool product, 
exclusive of ornamentation not exceeding 5 percentum of said total 
fiber weight of (1) wool, (2) reprocessed wool, (3) reused wool, 
(4) each fiber other than wool where said percentage by weight of 
such fiber is 5 percentum or more and (5) the aggregate of all other 
fibers. 

(5) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter. 

(c) The percentages in words and figures plainly legible by weight 
of the wool contents of such wool product where said wool product 
contains a fiber other than wool. 

(d) The name of the manufacturer of the wool product or the name 
of one or more persons subject to section 3 of the Wool Products Label- 
ing Act of 1939 with respect to such wool product, or the registered 
identification number of such person or persons, as provided for in 
rule 4 of the regulations to such act, as amended. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (6) of section 3 of the Wool Products Labeling Act of 1939; and 
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Provided further, That nothing contained in this order shall be 
construed as limiting any applicable provisions of said act or the rules 
and regulations promulgated thereunder. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed as to Herman Rothstein, individually and as an 
officer of Jack Klein, Inc. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the corporate respondent, Jack Klein, Inc., and 
the individual respondent Jack Klein, shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they have 
complied with the order to cease and desist [as required by said 
declaratory decision and order of January 18, 1951]. 
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In THE MATTER OF 


CHARLES U. BRANCH DOING BUSINESS AS NATIONAL 
SURVEYS AND EDUCATIONAL DEVELOPMENT CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
- OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 5632... Complaint, Jan. 13, 1949—Decision, Jan. 16, 1951 


Where an individual engaged under the trade names National Surveys and Edu- 
cational Development Co. in the interstate sale and distribution of some 59 | 
book items, including different sets of reference books or encyclopedias, and 
other works of reference in combination with research membership certifi- 
cates, coupon bonds for quarterly loose-leaf extension service, loose-leaf 
binders, and various other books, such as dictionaries, atlases, medical 
books, cookbooks, and books of fiction ; 

In selling and distributing under the trade name National Surveys in connection 
with the foregoing reference books (1) membership in General Research, 
Ine. for research service for 10 years, (2) 10-year quarterly supplements, 
including loose-leaf binders to match the encyclopedia set, and (8) other 
books in the combination offer selected; and also (1) the Home University 
Encyclopedia in 12 volumes, (2) membership in General Research for re- 
search service for 10 years, (3) the current International Yearbook by Funk 
and Wagnalls, and (4) other books selected in the combination offer, ranging 
in price from $99.50 to $139.50 depending upon the particular combination 
selected— 

(a) Falsely represented through salesmen who canvassed prospective purchas- 
ers, that he was conducting national educational surveys; and that pur- 
chasers or prospective purchasers, because of their prominence, had been 
selected to be given the aforesaid books or services ‘free’ or at reduced 
introductory prices for the purpose of advertising and promoting the sale 
thereof, on condition that they subscribe to a combination offer and furnish 
said individual with commendatory letters after examination of the books; 

(0) Falsely represented that the price of certain combination offers covered 
merely the cost of the 10-year research service, 10-year quarterly supple- 
ments with binders to match the set, or other book or books included in such 
offers, and that the aforesaid reference sets or encyclopedias were given 
“free” to the subscriber ; 

(c) Falsely represented that only a limited number of said books were being 
offered in the community or otherwise; 

(d) Falsely represented that the prices for the books when they were offered to 
the general public, would be considerably in excess of the price of the com- 
bination offer ; 

(€) Falsely represented that the paper and bindings composing the books were 
of the finest quality; 

(f) Represented through statements in his stationery and otherwise that he 
was the publisher of the books he offered for sale; the facts being that while 
he had published some books and pamphlets, his principal stock of books 
were works that neither he nor any of his companies published ; and, 
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(g) Falsely represented that United Acceptance Co., a trade name employed by 
him for a time, was an independent collection agency and bona fide purchaser 
for value of subscribers’ conditional sales contracts and notes from the 
National Surveys and the Educational Development Co.; 

With capacity and tendency to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that said representations were 
true and thereby induce substantial purchase of his said books and services: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


In said proceeding in which the complaint charged also that respondent had used 
other misleading representations and practices in connection with the sale 
and distribution of his books including, among other things, those pertaining 
to the time within which the publications were to be delivered and to the 
merits of certain of his books in comparison with reference works available 
to the public from other sources; 

Such additional charges were dismissed without prejudice to the right of the 
Commission to institute a new proceeding or to take such future action as 
might be warranted, since the stipulation as to the facts contained in the 
record did not constitute a sufficient basis for a determination of the issue 
presented by such additional charges. 

Before Wr, Frank Hier, trial examiner. 

Mr. DeWitt T. Puckett and Mr. Randolph W. Branch for the Com- 
mission. 

Hornwood & Seltzer, of Los Angeles, Calif., and Mr. Henry Junge, 


of Chicago, Il., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Charles U. Branch, 
an individual, hereinafter referred to as respondent, has violated the 
provisions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest hereby 
issues its complaint stating its charges in that respect as follows: 

ParacrarH 1. Respondent, Charles U. Branch, is an individual do- 
ing business under the trade name National Surveys, Educational De- 
velopment Co., and the United Acceptance Co. Respondent’s 
principal office and place of business is located at 416 West Eighth 
Street, Los Angeles, Calif. Respondent also maintains branch of- 
fices in Seattle, Wash., Portland, Oreg., and San Diego, Calif. 

Par. 2. Respondent is now and for several years last past has been 
engaged in selling books and certain research and other services con- 
nected therewith by direct mail advertising and through salesmen or 
house to house canvassers. 
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Par. 3. Respondent sells approximately 59 different book items, 
including different sets of reference books or encyclopedias known as 
American Educator Encyclopedia, the Wonderland of Knowledge, 
Home University Encyclopedia, and other works of reference in com- 
bination with research membership certificates, coupon bonds for 
quarterly loose-leaf extension service, including loose-leaf binders and 
various other books such as dictionaries, atlases, medical books, cook- 
books, and books of fiction. 

Par. 4. Under the trade name National Surveys, the respondent 
sells and distributes (1) the American Educator Encyclopedia, in 10 
volumes; (2) membership in General Research, Inc., for research serv- 
ice for 10 years, in accordance with the terms stated in registered cer- 
tificates; (8) 10-year quarterly supplements, including loose-leaf 
binders to match the encyclopedia set; and (4) other books in the 
combination offer selected. 

Under the trade name National Surveys, the respondent also sells 
and distributes (1) the Home University Encyclopedia in 12 volumes; 
(2) membership in General Research for research service for 10 years; 
(3) the Current International Yearbook by Funk and Wagnalls; and 
(4) other books selected in the combination offer. This combination 
ranges in price from $99.50 to $139.50, depending upon the particular 
combination selected. 

Under the trade name the Educational Development Co., respond- 
ent sells and distributes (1) the Wonderland of Knowledge in 14 
volumes; (2) 10-year certificate of membership for service of General 
Research, Inc., and (8) 10-year Wonderland of Knowledge Quarterly 
Review. 

Par. 5. In the course and conduct of his business, as hereinbefore 
described, respondent utilizes the services of salesmen and solicitors 
who canvas individual prospective customers located in various States 
of the United States. When signed orders or contracts are received 
by such solicitors, the orders or contracts are forwarded to the Los 
Angeles office of respondent and the books called for therein are 
shipped from Los Angeles directly to the purchasers thereof located 
at various points in the several States of the United States and in the 
District of Columbia. Payments made for said books, except the ini- 
tial payment made to the salesmen, are remitted directly to the re- 
spondents’ office in Los Angeles, Calif. 

Par. 6. Respondent’s salesmen or solicitors have used and are now 
using the following methods and practices, and have made and are now 
making the following representations in soliciting the sale of and 
in selling respondent’s books: 
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(1) That the respondent is engaged in making or conducting na- 
tional educational or other surveys, when such is not the fact. 

(2) That purchasers or prospective purchasers, because of their 
prominence or standing in the community, profession, or trade, have 
been selected to receive or be given “free” or at reduced introductory 
or low prices, the American Educator Encyclopedia, the Wonderland 
of Knowledge, Home University Encyclopedia, or other books or serv- 
ices, for the purpose of advertising and promoting the sales thereof, 
on condition that purchasers. or prospective purchasers subscribed to 
a combination offer and furnish respondent with commendatory letters 
after receipt and examination of the encyclopedias, works of reference, 
or books, when, in fact, such purchasers or prospective purchasers are 
not especially selected or chosen. The encyclopedias, works of refer- 
ence; or books are not given “free” or at reduced introductory or low 
prices, and no testimonial or commendatory letters are required. 

(3) That the cost or price of the combination offer covers merely 
the cost or price of the 10-year research service, 10-year quarterly 
supplements with binders to match set and other book or books in- 
cluded in the offer, and that American Educator Encyclopedia, the 
Wonderland of Knowledge, or the Home University Encyclopedia are 
given “free” to the subscriber, when such is not the fact. 

(4) That only a limited number of encyclopedias, works of refer- 
ence, or books are being offered, for any reason or in any way, in the 
community or otherwise when, in fact, there is no limitation to the 
offers. 

(5) That the regular or prevailing selling price for the encyclo- 
pedias, works of reference, or books, is or will be, when the books are 
offered for sale to the general public, considerably in excess of the 
price of the combination offer, when, in truth and in fact, such is not 
the ease. 

(6) That the American Educator Encyclopedia and other works 
of reference or books offered by respondent are equal to, or com- 
parable with, the Encyclopedia Britannica, and equal or superior to, 
other approved and generally accepted works, when such are not the 
facts. 

(7) That the paper and bindings composing the encyclopedia, works 
of reference, and books are of the finest quality, when, in fact, such 
is not the case. 

(8) That respondent’s books will be delivered to purchasers 
promptly within a month or other stated time, when respondent has 
no control of or certain knowledge as to when delivery of said books 
can or will be made. 
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(9) The respondent has represented by statements in his stationery 
and otherwise that he is a publisher, when such is not a fact. 

Par. 7. In the conduct of his financial transactions with reference 
to collecting on the notes executed by purchasers of his books, the 
respondent has represented and now represents that: 

(1) United Acceptance Co. is an independent collection agency and 
the bona fide purchaser for value without notice and before maturity 
of subscribers conditional sales contracts and notes from the National 
Surveys and the Educational Development Co., when such is not 
the fact. 

(2) The State Investment Co. is a bona fide purchaser for value 
without notice and before maturity of subscribers conditional sales 
contracts and notes from the National Surveys and the Educational 
Development Co., when such is not the fact. 

Par. 8. The use by the respondent of the aforesaid means, methods, 
and practices in offering for sale and selling said books and services, 
in commerce as aforesaid, has had and now has a capacity and tend- 
ency to and does mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that said 
representations are true, and as a result of this erroneous and mistaken 
belief, has induced and now induces a substantial number of the 
purchasing public to purchase respondent’s said books and services. 

Par. 9. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND OrpER TO Fire Report oF 
CoMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 13, 1949, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Charles U. Branch, an individual, charging him with the use of unfair 
and deceptive acts and practices in commerce in violation of the 
provisions of that act. After the issuance of said complaint and the 
filing of respondent’s answer thereto, a hearing was held before a trial 
examiner of the Commission theretofore designated by it, at which a 
stipulation was received into the record whereunder it was stipulated 
and agreed between respondent and Daniel J. Murphy, Chief of the 
Division of Litigation of the Federal Trade Commission, that the 
statement of facts therein contained might be taken as the facts of 
this proceeding in lieu of evidence in support of the charges stated in 


NATIONAL SURVEYS, ETC. 893 
888 Findings 


the complaint or in opposition‘ thereto. On September 12, 1950, the 
trial examiner filed his initial decision. 

The Commission, having reason to believe that the initial decision 
did not constitute an adequate disposition of this matter, on October 
24, 1950, issued and thereafter served upon the parties its order placing 
this case on the Commission’s own docket for review and affording 
the respondent an opportunity to show cause why said initial deci- 
sion should not be altered in the manner and to the extent shown in 
the tentative decision of the Commission attached to said order. Re- 
spondent not having appeared in response to the leave to show cause, 
this proceeding regularly came on for final consideration by the Com- 
mission upon the record herein on review; and the Commission, having 
duly considered the matter and being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public and makes 
the following findings as to the facts, conclusion drawn therefrom, 
and order, the same to be in lieu of the initial decision of the trial 
examiner: 

FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Charles U. Branch, is an individual 
doing business under the trade names National Surveys and Educa- 
tional Development Co. During the operation of his business as 
hereinafter described, and until the latter part of 1946, said respondent 
also used the trade name United Acceptance Co. Respondent’s princi- 
pal office and place of business is located at 416 West Eighth Street, 
Los Angeles, Calif., and he maintains branch offices in Seattle, Wash., 
Portland, Oreg., and San Diego, Calif. 

Par. 2. Respondent is now and for several years last past has been 
engaged in selling books and certain research and other services con- 
neceted therewith by direct mail advertising and through salesmen 
or house-to-house canvassers. 

Par. 3. Respondent sells approximately 59 different book items, in- 
cluding different sets of reference books or encyclopedias, and other 
works of reference in combination with research membership cer- 
tificates, coupon bonds for quarterly loose-leaf extension service, loose- 
leaf binders, and various other books such as dictionaries, atlases, 
medical books, cookbooks, and books of fiction. 

Par. 4. Under the trade name National Surveys, the respondent 
sells and distributes in connection with the foregoing reference books: 
(1) membership in General Research, Inc., for research service for ten 
years, in accordance with the terms stated in registered certificates ; 
(2) 10-year quarterly supplements, including loose-leaf binders to 
match the encyclopedia set; and (3) other books in the combination 
offer selected. 
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The respondent also sells and distributes (1) the Home University 
Encyclopedia in 12 volumes; (2) membership in General Research 
for research service for 10 years; (3) the current International Year- 
book by Funk and Wagnalls; and (4) other books selected in the com- 
bination offer. This combination ranges in price from $99.50 to 
$139.50, depending upon the particular combination selected. 

Par. 5. In the course and conduct of his business as hereinbefore 
described, respondent utilizes the services of salesmen and solicitors 
who canvass individual prospective purchasers located in the State 
of California and also in two or three of the neighboring Pacific Coast 
States. When signed orders or contracts are received by such solici- 
tors the orders or contracts are forwarded to the Los Angeles office of 
respondent and the books called for therein are usually shipped from 
Los Angeles, Calif., directly to the purchasers thereof located in the 
aforesaid States. In some instances the books sold as aforesaid are 
delivered to said purchasers by the respondent or his representatives. 

Par. 6. Respondent’s salesmen or solicitors have used and are now 
using the following methods and practices, and have made and are 
now making the following representations in soliciting the sale of 
and in selling respondent’s books: 

(1) That the respondent is engaged in making or conducting 
national educational or other surveys, when such is not the fact. 

(2) That purchasers or prospective purchasers, because of their 
prominence or standing in the community, profession or trade, have 
been selected to receive or be given “free” or at reduced introductory 
or low prices, the aforesaid reference books or encyclopedia sets, or 
other books or services, for the purpose of advertising and promoting 
the sales thereof, on condition that purchasers or prospective pur- 
chasers subscribe to a combination offer and furnish respondent with 
commendatory letters after receipt and examination of the encyclo- 
pedias, works of reference or books when, in fact, such purchasers or 
prospective purchasers are not especially selected or chosen. The 
encyclopedias, works of reference or books are not given “free” or at 
reduced introductory or low prices, and no testimonial or commenda- 
tory letters are required. 

(3) That the price of certain combination offers covers merely the 
cost or price of the 10-year research service, 10-year quarterly supple- 
ments with binders to match the set, or other book or books included 
in such offers, and that the aforesaid reference sets or encyclopedias 
are given “free” to the subscriber, when such is not the fact. 

(4) ‘That only a limited number of encyclopedias, works of refer- 
ence, or books are being offered, for any reason or in any way, in the 
community or otherwise when, in fact, there is no limitation to the 
offers. 
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(5) That the regular or prevailing selling price for the encyclo- 
pedias, works of reference or books, is or will be, when the books are 
offered for sale to the general public, considerably in excess of the 
price of the combination offer when, in truth and in fact, such is not 
the case. 

(6) That the paper and bindings composing the encyclopedia, 
works of reference and books are of the finest quality when, in fact, 
such is not the case. 

(7) The respondent has represented by statements in his stationery 
and otherwise that he is the publisher of the books which are being 
offered for sale. Although he has published some books and pam- 
phlets, nevertheless, the principal stock of books sold by him has been 
works that neither he nor any of his companies publish. 

Par. 7. In the conduct of his financial transactions for the purpose 
of collecting on the notes executed by purchasers of his books, the re- 
spondent has represented and now represents that United Acceptance 
Co. is an independent collection agency and the bona fide purchaser 
for value without notice and before maturity of subscribers’ condi- 
tional sales contracts and notes from the National Surveys and the 
Educational Development Co., when such is not the fact. Use of this 
name and company was abandoned in the latter part of 1946. 

Par. 8. The use by the respondent of the aforesaid means, methods, 
and practices in offering for sale, sale, and distribution of said books 
and services, in commerce as aforesaid, has had and now has a capa- 
city and tendency to mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that said 
representations are true, and to induce a substantial number of the 
purchasing public, because of such erroneous and mistaken belief, to 
purchase respondent’s said books and services. 

Par. 9. The complaint which issued in this proceeding charges also 
that respondent has used other representations and practices in con- 
nection with the distribution of his books which are alleged to be 
misleading. Such statements and representations pertain, among 
other things, to the time within which the publications are to be de- 
livered and to the merits of certain of respondent’s books in compari- 
son with reference works available to the public from other sources. 
The stipulation as to the facts contained in the record does not. con- 
stitute a sufficient basis for a determination of the issues presented 
by these additional charges and such charges accordingly are dismissed 
without prejudice to the right of the Commission to institute a 
new proceeding or to take such further or other action in the future 
as may be warranted by the then existing circumstances. 
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CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER 


It ts ordered, That the respondent, Charles U. Branch, doing busi- 
ness under the trade names National Surveys, Educational Develop- 
ment Co., or any other name, his agents, representatives, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, or distribution in commerce, as commerce 
is defined in the Federal Trade Commission Act, of encyclopedias, 
periodic supplements thereto, research service memberships, or any 
other book or books or publications, do forthwith cease and desist 
from representing, directly or by implication: 

(1) That respondent is engaged in making or conducting national 
educational or other surveys. 

(2) That the prices at which respondent’s books, supplements, re- 
search services, or other publications are customarily or regularly 
offered for sale or sold, either singly or in combination with others 
in the regular course of business, are reduced or introductory prices 
or are available only to chosen or selected persons in a community 
or to purchasers submitting letters commending respondent’s publi- 
cations. 

(3) That encyclopedias or any other publications the cost of which 
is regularly included in the purchase price of respondent’s research 
services, loose-leaf supplements, or other books sold in combination 
with such encyclopedias or publications, are offered free or as a 
gratuity. 

(4) That only a limited number of encyclopedias, works of refer- 
ence or books are being offered for any reason or in any way in the 
community or otherwise. 

(5) That the regular or prevailing selling price for the encyclo- 
pedias, works of reference or other books or publications is or will be, 
when the books are offered for sale to the general public, greater than 
the price of the combination offer. 

(6) That the paper and bindings of the encyclopedias, reference 
works, and other books or publications are of different quality in any 


respect than those which respondent has for sale and delivery or sells 
and delivers. 
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(7) That he isa publisher except in connection with the sale of books 
which he has actually published. 

(8) That United Acceptance Co. or any other collection agency 
conducted and used by him as a means of collecting sums due or al- 
leged to be due to him is an independent collection agency or that any 
agency or activity used by him for the purpose of collecting money 
from purchasers is a bona fide purchaser for value without notice and 
before maturity of purchasers’ conditional sales contracts and notes. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in which 
he has complied with this order. 
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ARMS TEXTILE MANUFACTURING CO. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 5783. Complaint, June 22, 1950—Decision, Jan. 16, 1951 


Where a corporation engaged in the manufacture and competitive interstate sale 
and distribution of ‘“Armo” hair canvas, used in the manufacture of women’s, 
misses’, junior’s, and teen-age untrimmed coats and suits, and its selling 
agent, a partnership, the partners in which were its officers and also officers 
in a second corporation, manufacturing hair canvas for use in men’s gar- 
ments, but not otherwise herein involved, which two constituted the largest 
manufacturers of hair canvas in the United States; 

Operating under a plan of merchandising whereby they entered into agreements 
with large retail stores and large buying agencies which were engaged in 
buying women’s, misses’, junior’s, and teen-age untrimmed coats and suits 
for retail stores located throughout the United States, and which represented 
a substantial number and a substantial volume of such business, whereby 
said corporation and selling agent agreed to pay in the way of allowances 
for advertising, substantial sums of money to said retailers and buying agen- 
cies when the latter made reference in their advertising to their use of said 
product “Armo” ; 

With intent and effect of exerting pressure upon and intimidating manufacturers 
of coats and suits and coercing them into using ‘‘Armo” to the exclusion of 
competitors’ products and of preventing them from buying competitive 
material through preference based on quality, price or other competitive 
factors— 

Entered into further agreements with said stores and buying agencies whereby, 
as additional consideration for said advertising allowances, they undertook 
to and did— 

(a) Require manufacturers of women’s, misses’, junior’s, and teen-age un- 
trimmed coats and suits to use “Armo” as interfacings or linings of coats 
and suits purchased by such stores and buying agencies; 

(0) Require such manufacturers to attach to every garment purchased by them 
a Good Housekeeping tag, stamp, or label and to state thereon that “Armo” 
was used in such garment; and 

(c) Report to said corporate manufacturer and its selling agent the names of 
all manufacturers who refused to use ‘“Armo”’; 

With effect of hindering and restraining sale and distribution of hair canvas in 
commerce, and of hindering and preventing a normal trade and unrestrained 
competition in said product; and with a dangerous tendency to create in 
said corporate manufacturer and its said selling agent a monopoly in the 
manufacture and interstate sale and distribution of said product, and to 
deprive the public of the advantage of competition in price which it would 
otherwise enjoy: 

Held, That said acts and practices were all to the prejudice and injury of the 
public and of their competitors, and constituted unfair methods of competi- 
tion in commerce and unfair acts and practices therein, 
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As respects such agreements as those hereinbefore set forth, it is their effect on 
the public which alone is of consequence, the motive, purpose or belief of any 
party thereto being immaterial. 

Before Mr. Frank Hier, trial examiner. 
Mr. George W. Williams and Mr. Rufus E. Wilson for the Com- 
mission. 
Boyle, Feller, Stone & McGivern, of New York City, for respond- 
ents. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act the Federal Trade 
Commission having reason to believe that the respondents named and 
referred to in the caption hereof have violated the provisions of the 
said act and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

ParacrapPu 1. (a) Arms Textile Manufacturing Co. is a corporation 
organized and existing under and by virtue of the laws of the State of 
New Hampshire and has its home office and principal place of business 
located at 4301 Torresdale Avenue, Philadelphia, Pa. Said respond- 
ent is engaged in manufacturing and selling a hair canvas used in 
manufacturing women’s, misses’, junior, and teen-age untrimmed coats 
and suits. Said canvas is sold under the trade name “Armo-Set.” 

(6) Respondent, Phillip L. Sheerr & Sons, is a corporation organi- 
zed and existing under and by virtue of the laws of the State of Penn- 
sylvania, and has its home office at Torresdale Avenue, Philadelphia, 
Pa. Said respondent is engaged in manufacturing hair canvas to be 
used as interlinings and facings for wearing apparel. One type of 
said canvas is sold under the trade name of “Hairvas” and this particu- 
lar type of canvas is used as interlining for men’s garments. Another 
type of canvas is sold under the trade name of “Armo-Set” and this 
particular type of canvas is used as interlining and facing for women’s, 
misses’, junior, and teen-age untrimmed coats and suits. 

(ce) Respondent, Sheerr Bros. & Co., is a copartnership with its home 
office and principal place of business located at 51 Madison Avenue, 
New York 10, N. Y. Said partnership is the selling agent for the two 
respondent corporations hereinbefore described. 

(zd) Respondents, Robert Sheerr, Stanley I. Sheerr, Alvin Sheerr, 
David B. Carmel, Isidore Doner, and Pearl Sheerr Bensinger, are indi- 
viduals and copartners trading and doing business under the partner- 
ship name of Sheerr Bros. & Co. Their business address is 51 Madison 
Avenue, New York 10, N. Y. 
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(e) The respondent, Robert Sheerr, is the president of respondent 
Arms Textile Manufacturing Co., and also president of respondent 
Phillip L. Sheerr & Sons. 

Stanley I. Sheerr is the executive vice president of respondent Arms 
Textile Manufacturing Co., and also executive vice president of re- 
spondent Phillip L. Sheerr & Sons. 

Respondent, Alvin Sheerr, is treasurer of respondent Arms Textile 
Manufacturing Co. and the treasurer of respondent Phillip L. Sheerr 
& Sons. 

Respondent, Isidore Doner, is secretary of Arms Textile Manufac- 
turing Co. and also secretary of respondent Phillip L. Sheerr & Sons. 

Par. 2. (a) The respondent corporations are now, and have been 
for a number of years last past, engaged in the manufacture, sale, 
and distribution in commerce among and between the various States 
of the United States of a hair canvas sold under the trade name of 
“Armo-Set,” and have caused said product when sold to be shipped. 
to the purchasers thereof, many of whom are located in States of 
the United States other than the State of origin of said shipments. 
Respondents do now, and have for a number of years last past, main- 
tained a constant course of trade in said products in said commerce. 

(6) The individual respondents herein named trading under the 
partnership name of Sheerr Bros. & Co., are not engaged in manu- 
facturing said products, but have been, are are now, acting as sales 
agents for the two corporate respondents, as aforesaid, in the sale 
and distribution of the product hereinbefore described, and, while 
acting in the capacity of selling agent, respondents ship, or cause to 
be shipped said products, when sold, to the purchasers thereof, many 
of whom are located in States of the United States other than the State 
of origin of said shipments. 

Par. 8. While there are other individuals, firms, and corporations 
engaged in the manufacture, sale, and distribution in said commerce 
of hair canvas, and with which the respondents are in active and sub- 
stantial competition, the respondents herein named are the largest 
manufacturers of hair canvas in the United States, in that they 
manufacture and sell approximately 80 percent of the hair canvas 
manufactured and sold in the United States; they therefore, do now 
occupy, and have for a number of years last past occupied, a domi- 
nant position in said industry, and because of such position respond- 
ents are able to dominate and control the course of trade in said 
products to a substantial and dangerous extent. 

Par. 4. During, or about, the year 1948 the respondents conceived 
and put into operation a plan of merchandising designed and in- 
tended to hinder and eliminate competition and to monopolize in 
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themselves the manufacture, sale, and distribution of hair canvas for 
interlining and facing women’s, misses’, juniors’, and teen-age un- 
trimmed coats and suits. In carrying out said plan, respondents have 
entered into agreements with a large number of large and other re- 
tail stores and several large and important buying agencies who are 
engaged in buying women’s, misses’, juniors’, and teen-age untrimmed 
coats and suits for retail stores which are located throughout the 
United States, and under the terms of said agreements respondents 
pay, and obligate themselves to pay, in the way of allowance for 
advertising, substantial sums of money to said retailers and buying 
agencies for which respondents require such retailers and buying 
agencies to do the following: 

(a) Require manufacturers of women’s, misses’, juniors’, and teen- 
age untrimmed coats and suits from whom said retailers buy to use 
respondents’ said product for lining and facing such coats and suits 
purchased by said retailers. 

(6) Refuse to accept shipments of such coats and suits not manu- 
factured according to said request or demand. 

(c) Require the manufacturers to attach to each garment a tag or 
label carrying the representation that the garment has been lined 
with respondents’ said product and that said product has been ap- 
proved by Good Housekeeping, though in some instances the use 
thereof is optional. (Said labels to be furnished to the manufac- 
turers by respondents. ) 

(d) Include in advertisements advertising such coats and suits rep- 
resentations that such coats and suits are lined and faced with respond- 
ents’ said product. 

(e) Report to respondents all manufacturers who refuse to comply 
with the request or demand to use respondents’ said product. 

Par. 5. The acts and practices of the respondents as herein alleged 
have a dangerous tendency to and have hindered and restrained the 
sale and distribution of hair canvas in commerce among and between 
the various States of the United States, and hindered and prevented 
normal, free, and unrestrained competition in said products in said 
commerce; have a dangerous tendency to create in said respondents a 
monopoly in the manufacture, sale, and distribution of said products 
in said commerce and deprive the public of the advantage of compe- 
tition in price and otherwise which it would enjoy under a condition 
of normal, free, and unrestrained competition. 

The retail merchants represented in said agreement buy great 
quantities of such untrimmed coats and suits and their actual or po- 
tential buying power is sufficiently strong to compel or induce manu- 
facturers to conform to their requests and demands as to use of such 
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material in the manufacture of their said garments. The purpose and 
effect of said agreements were, and are, to exert pressure upon and to 
intimidate the manufacturers of such coats and suits, and to coerce 
them into using said respondents’ said product, to the exclusion of 
comparable and like products of respondents’ competitors and prevent 
such manufacturers from buying competitive material through pref- 
erence based on quality, price, or other competitive factors. 

Par. 6. The acts and practices of the respondents as herein alleged 
are all to the prejudice of the public and respondents’ competitors 
and constitute unfair acts and practices and unfair methods of com- 
petition within the intent and meaning of section 5 of the Federal 
Trade Commission Act. 


DscISION OF THE COMMISSION AND OrpeER TO FILE 
Report or CoMpLiaNcE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 22, 1950, issued and subse- 
quently served its complaint in this proceeding upon the respondents, 
Arms Textile Manufacturing Co., a corporation, Philip L. Sheerr & 
Sons, a corporation, and Robert Sheerr, Stanley I. Sheerr, Alvin 
Sheerr, David B. Carmel, Isidore Doner, and Pearl Sheerr Bensinger, 
individually and as copartners trading under the name of Sheerr 
Bros. & Co., charging said respondents with the use of unfair methods 
of competition in commerce and unfair acts and practices in commerce 
in violation of the provisions of said act. A trial examiner of the 
Commission was thereafter designated by it to take testimony and 
receive evidence in support of and in opposition to the allegations of 
the complaint, and at the initial hearing convened for such purpose 
a stipulation of all of the facts in the case was entered into by and 
between counsel for the respondents and counsel in support of the com- 
plaint. There was also presented and received into the record an 
appendix to said stipulation in which the respondents expressly 
waived their right to present further evidence and waived all inter- 
vening procedure; and on the record thus presented the trial examiner 
on September 19, 1950, filed his initial decision. 

The Commission, having reason to believe that the initial decision 
was deficient in certain material respects, on October 30, 1950, issued 
and thereafter served upon the parties its order placing this case on 
the Commission’s own docket for review and affording the respondents 
an opportunity to show cause why said initial decision should not be 
altered in the manner and to the extent shown by the tentative deci- 
sion attached to said order. The respondents not having appeared 
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in response to the leave to show cause, this proceeding regularly came 
on for final consideration by the Commission upon the record herein 
on review; and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that said proceeding 
is in the interest of the public and makes the following findings as 
to the facts, conclusion drawn therefrom, and order, the same to be 
in lieu of the initial decision of the trial exarniner: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Arms Textile Manufacturing Co., is a 
corporation organized and existing under and by virtue of the laws 
of the State of New Jersey, with its home office and principal place 
of business located at 4301 Torresdale Avenue, in the city of Phila- 
delphia, State of Pennsylvania. Said respondent is engaged in 
manufacturing and selling hair canvas used in manufacturing 
women’s, misses’, juniors’, and teen-age untrimmed coats and suits. 
Said canvas is sold under the trade name of “Armo.” 

Respondent, Philip L. Sheerr & Sons, is a corporation organized 
and existing under and by virtue of the laws of the State of Pennsyl- 
vania, with its home office on Torresdale Avenue, in the city of Phila- 
delphia, State of Pennsylvania. Said respondent is engaged in manu- 
facturing hair canvas to be used as interlinings and facings. The 
hair canvas manufactured by the said respondent Philip L. Sheerr & 
Sons is sold under the trade name “Hairvas,” and this particular type 
of canvas, used as interlining for men’s garments, is not involved in 
this proceeding. Said respondent does not manufacture any hair 
canvas under the trade name of “Armo.” Said respondent, Philip L. 
Sheerr & Sons, has had no significant or substantial connection with 
the acts and practices alleged in the complaint. 

Respondent, Sheerr Bros. & Co., is a copartnership, with its home 
office and principal place of business located at 51 Madison Avenue, 
New York 10,N. Y. Said partnership is the selling agent for the two 
respondent corporations hereinbefore described and is composed of 
the respondents Robert Sheerr, Stanley I. Sheerr, Alvin Sheerr, David 
B. Carmel, Isidore Doner, and Pearl Sheerr Bensinger as copartners. 

Respondent Robert Sheerr is the president, respondent Stanley I. 
Sheerr is the executive vice president, respondent Alvin Sheerr is the 
treasurer, and respondent Isidore Doner is the secretary, respectively, 
of both of the corporate respondents, Arms Textile Manufacturing Co. 
and Philip L. Sheerr & Sons. 

Par. 2. Respondent, Arms Textile Manufacturing Co., is now, and 
for a number of years last past it has been, engaged in the manufacture 
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and in the sale and distribution in commerce among and between the 
various States of the United States of a hair canvas sold under the 
trade name of “Armo,” and has caused said product, when sold, to 
be shipped té purchasers thereof, many of whom are located in States 
of the United States other than the State of origin of said shipments. 
Said respondent now maintains, and for a number of years last past 
it has maintained, a constant course of trade in said product in said 
commerce. 

Par. 3. The individual respondents herein trading under the part- 
nership name of Sheerr Bros. & Co. are not engaged in manufacturing 
the product sold under the trade name “Armo,” but they have been 
and are now acting as sales agents of the corporate respondent Arms 
Textile Manufacturing Co., as aforesaid, in the sale and distribution 
of the product hereinbefore described and, while acting in the capacity 
of sales agents, the individual respondents, trading under the partner- 
ship name of Sheerr Bros. & Co., have shipped or caused to be shipped 
said product, when sold, to the purchasers thereof, many of whom are 
located in States of the United States other than the State of origin 
of said shipments. 

Par. 4. While there are other individuals, firms, and corporations 
engaged in the manufacture and in the sale and distribution in com- 
merce of hair canvas, and with which the respondents are in active 
and substantial competition, the respondents herein named are the 
largest manufacturers of hair canvas in the United States. 

Par. 5. During or about the year 1948, the respondents herein, other 
than Philip L. Sheerr & Sons, put into operation a plan of merchan- 
dising whereby they entered into agreements with large retail stores 
and large buying agencies engaged in buying women’s, misses’, 
juniors’, and teen-age untrimmed coats and suits for retail stores lo- 
cated throughout the United States. Said stores and buying agencies 
represented a substantial number and a substantial volume of such 
trade and business. Under the terms of said agreement said respond- 
ents agreed to pay, and obligated themselves to pay, in the way of 
allowances for advertising, substantial sums of money to said re- 
tailers and buying agencies when said retailers and buying agencies 
in their advertising made reference to their use of the product 
“Armo.” 

Par. 6. As an additional consideration for the advertising allow- 
ances paid and to be paid by respondents, as aforesaid, stores and 
buying agencies agreed, undertook to, and did: 

1, Require manufacturers of women’s, misses’, juniors’, and teen- 
age untrimmed coats and suits to use as interfacings or linings of coats 


ARMS TEXTILE’ MANUFACTURING CO. EY AL. 905 
898 Order 


and suits purchased by such stores and buying agencies the respond- 
ents’ product “Armo.” 

2. Require such manufacturers to attach to every garment pur- 
chased by them a Good Housekeeping tag, stamp, or label, and to state 
en such tag, stamp, or label that the respondents’ product was used 
in such garment. 

3. Report to respondents the names of all manufacturers who re- 
fused to use respondents’ product. 

Par. 7. The acts and practices of the respondents herein, with the 
exception of respondent Philip L. Sheerr & Sons, have had a danger- 
ous tendency to and have hindered and restrained the sale and dis- 
tribution of hair canvas in commerce among and between the various 
States of the United States and have hindered and prevented a nor- 
mal, free, and unrestrained competition in said product in said com- 
merce; have had a dangerous tendency to create in said respondents, 
except the respondent Philip L. Sheerr & Sons, a monopoly in the 
manufacture and in the sale and distribution of said product in said 
commerce and to deprive the public of the advantage of competition 
im price which it would otherwise enjoy. The purpose and effect of 
the above-described agreements was to exert pressure upon and to 
intimidate the manufacturers of coats and suits and to coerce them 
into using the respondents’ said product “Armo” to the exclusion 
of comparable and like products of respondents’ competitors, and to 
prevent such manufacturers from buying competitive material 
through preference based on quality, price, or other competitive 
factors. 

CONCLUSION 


The acts and practices of the respondents herein, except Philip L. 
Sheerr & Sons, have been to the prejudice and injury of the public 
and of respondents’ competitors and have constituted unfair methods 
of competition in commerce and unfair acts and practices in com- 
merce within the intent and meaning of section 5 of the Federal Trade 
Commission Act. 

The motive, purpose, or belief of any party to the agreements de- 
scribed hereinabove was immaterial; it is the effect of such agreements 
on the public which alone is of consequence. 


ORDER 


It is ordered, That the respondents, Arms Textile Manufacturing 
Co., a corporation, and its officers, and Robert Sheerr, Stanley I. 
Sheerr, Alvin Sheerr, David B. Carmel, Isidore Doner, and Pearl 
Sheerr Bensinger, individually and as copartners trading as Sheerr 
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Bros. & Co., or trading under any other name or trade designation, 
and said respective respondents’ agents, representatives, and em- 
ployees, directly or through any corporate or other device, in connec- 
tion with the offering for sale, sale, or distribution in commerce, as 
commerce is defined in the Federal Trade Commission Act, of hair 
canvas used in the manufacture of women’s, misses’, juniors’, and 
teen-age untrimmed coats and suits, do forthwith cease and desist 
from entering into, cooperating in, or carrying out any understand- 
ing or agreement with any retailer or buying agency whereby such 
retailer or buying agency undertakes to, or does: 

1. Require any manufacturer or supplier of women’s, misses’, 
juniors’, or teen-age untrimmed coats or suits to use the respondents’ 
hair canvas as interfacings or linings in any coats or suits purchased 
by said retailer or buying agency. 

2. Require any such manufacturer or supplier to attach to any 
garment wherein the respondents’ hair canvas was used a Good House- 
keeping tag, stamp, or label, or any tag, stamp, or label showing that 
the respondents’ product was used in such garment. 

3. Report to the respondents the name of any manufacturer who 
refuses to use the respondents’ hair canvas in garments manufactured 
by them. 

It is further ordered, That nothing contained in this order shall 
be construed as prohibiting any of the respondents from entering 
into cooperative advertising contracts or agreements with retail stores 
or buying agencies which do not contain any of the requirements 
herein referred to and which are not otherwise contrary to law, nor 
as prohibiting any of the respondents from directly requiring any 
manufacturer purchasing and using the respondents’ hair canvas 
in garments to so label such garments. 

lt is further ordered, That the complaint herein be, and it hereby 
is, dismissed as to the respondent, Philip L. Sheerr & Sons, without 
prejudice, however, to the right of the Commission to institute a new 
proceeding against said respondent or to take such further or other 
action in the future as many be warranted by the: then existing 
circumstances. 

It is further ordered, That Arms Textile Manufacturing Co., Robert 
Sheerr, Stanley I. Sheerr, Alvin Sheerr, David B. Carmel, Isidore 
Doner, and Pearl Sheerr Bensinger shall, within 60 days after service 
upon them of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which they have 
complied with this order. 
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Complaint 
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GOODALL-SANFORD, ING., ET AL. 


“COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5740. Complaint, Feb. 6, 1950—Decision, Jan 17, 1951 


Where a corporate manufacturer of wool products as defined in the Wool 
Products Labeling Act and its wholly owned sales subsidiary, and certain 
officers and directors, engaged in the offer, sale, transportation, and distribu- 
tion in commerce of such products— 

Misbranded the same in violation of the provisions of the Wool Products Label- 
ing Act and the rules and regulations promulgated thereunder by failing 
to affix thereto the required stamp, tag, ete., showing the percentage of 
the fiber weight of wool and other fiber, and other information required 
thereby including the name of the manufacturer or that of one or more 
persons subject to section 3 of said act, or the registered identification 
number of such person or persons, etc., in that they— 

(a) Shipped interstate on 23 separate occasions between November 12, 1947, 
and May 6, 1948, about 18,000 yards of fabric sold by said subsidiary and 
labeled as containing 54-percent cotton, 26-percent rayon, and 20-percent 
mohair, when in fact composed of about 63-percent cotton, 27-percent rayon, 
and 10-percent mohair; 

(6) During and subsequent to the aforesaid period shipped wool fabrics from 
their plant in Maine to concerns in Ohio and New York, which bore no labels 
showing the fiber content and name or registered identification number; and 

(c) Sold and shipped from their said plant in Maine to a Boston concern quanti- 
ties of wool waste packed in cardboard cartons which did not bear any name 
or registered identification number: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of said act and rules and regulations, and constituted unfair and 
deceptive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


Mr. DeWitt T. Puckett and Mr. Russell T. Porter for the Com- 
mission. 
Burns, Blake & Rich, of Boston, Mass., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, 
having reason to believe that Goodall-Sanford, Inc., a corporation, 
Elmer L. Ward, Cornelius A. Callahan, F. Everett Nutter, and Ernest 
Chamberlain, individually, and as officers and directors of Goodall- 
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Sanford, Inc., a corporation, and Goodall Fabrics, Inc., a corporation, 
hereinafter referred to as respondents, have violated the provisions of 
said acts and the rules and regulations promulgated under the Wool 
Products Labeling Act of 1939, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public in- 
terest, hereby issues its complaint stating its charges in that respect 
as follows 

ParacrarH 1. The respondent, Goodall-Sanford, Inc., is a corpora- 
‘tion, organized, existing, and doing business under and by virtue of 
the laws of the State of Maine. Its principal office and factory are 
located in Sanford, Maine, and it maintains a sales office in New York 
City. 

The officers and directors of respondent, Goodall-Sanford, Inc., are 
respondents Elmer L. Ward, Cornelius A. Callahan, F. Everett Nuee 
ter, and Ernest Ghambestain: 

The respondent, Goodall Fabrics, Inc., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New York and has its principal office at 525 Madison Avenue, 
New York, N. Y. Said respondent is a wholly owned subsidiary and 
sales agency for the products manufactured by respondent Goodall- 
Sanford, Inc. 

Par. 2. The respondent, Goodall-Sanford, Inc., is engaged in the 
introduction and manufacture for introduction into commerce, and 
all of the respondents are engaged in offering for sale, sale, transpor- 
tation, and distribution, of wool products, as such products are defined 
in the Wool Products Labeling Act of 1939, in commerce as commerce 
is defined in said act and in the Federal Trade Commission Act. Many 
of respondents’ said products are composed in whole or in part of 
wool, reprocessed wool, or reused wool, as those terms are defined in 
the Wool Products Labeling Act of 1939, and such products are sub- 
ject to the provisions of said act and the rules and regulations promul- 
gated thereunder. Since July 15, 1941, respondents have violated the 
provisions of said act and said rules and regulations in the introduc- 
tion and manufacture for introduction into commerce, and in the sale, 
transportation, and distribution of said wool products in said com- 
merce, by causing said wool products to be misbranded within the 
intent and meaning of said act and the rules and regulations. 

Par. 3. Among the wool products introduced and manufactured for 
introduction into commerce, and sold, transported, and distributed in 

said commerce as aforesaid, were Pah and other products. Ex- 
emplifying respondents’ practice of violating said act and the rules 
and regulations promulgated thereunder is cnet misbranding of the 
aforesaid products in violation of the provisions of said act and said 
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rules and regulations by failing to affix to said garments a stamp, tag, 
label, or other means of identification, or a substitute in lieu thereof, as 
provided by said act, showing (a) the percentage of the total fiber 
weight of the wool product, exclusive of ornamentation not exceeding 
5 percentum of said total fiber weight of (1) wool, (2) reprocessed 
wool, (8) reused wool, (4) each fiber other than wool where said per- 
centage by weight of such fiber was 5 per centum or more, and (5) the 
ageregate of all other fibers; (0) the maximum percentage of the total 
weight of the wool product of nonfibrous loading, filling, or adulterat- 
ing matter; (c) the percentages in words and figures plainly legible 
by weight of the wool contents of such wool product where said wool 
product contains a fiber other than wool; (d) the name of the manu- 
facturer of the wool product or the name of one or more persons sub- 
ject to section 3 of said act with respect to such wool product, or the 
registered identification number of such person or persons as provided 
for in rule 4 of the regulations as amended. 

Par. 4. The aforesaid acts, practices, and methods of respondents 
as alleged were and are in violation of the Wool Products Labeling 
Act of 1939, and the rules and regulations promulgated thereunder, 
and constitute unfair and deceptive acts and practices In commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Frnpincs as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, on 
February 6, 1950, issued and subsequently served its complaint in 
_this proceeding upon the respondents named in the caption hereof, 

charging them with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of those acts. No answer was 
filed by the respondents. On June 20, 1950, a stipulation as to the 
facts was entered into by and between Daniel J. Murphy, Chief, Divi- 
sion of Litigation, of the Commission, and counsel for the respondents, 
in which it was stipulated and agreed that subject to the approval of 
the Commission the statement of facts contained therein may be taken 
as the facts in this proceeding and in lieu of evidence in support of the 
charges stated in the complaint or in opposition thereto, and that the 
Commission may proceed upon such statement of facts to make its 
report stating its findings as to the facts (including inferences which 
it may draw from said stipulated facts) and its conclusion based 
thereon, and enter its order disposing of the proceeding, without the 
presentation of argument or the filing of briefs. Thereafter, this pro- 
ceeding regularly came on for final hearing before the Commission 
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upon the complaint and stipulation, said stipulation having been ap- 
proved, accepted, and filed; and the Commission, having duly consid- 
ered the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent, Goodall-Sanford, Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of the 
laws of the State of Maine. Its principal office and factory are located 
in Sanford, Maine. 

The respondents, Elmer L. Ward, F. Everett Nutter, and Ernest 
Chamberlain, are officers and directors, and the respondent Cornelius 
A. Callahan is an officer, of Goodall-Sanford, Inc. 

The respondent, Goodall Fabrics, Inc., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Maine, and having an office at 525 Madison Avenue, New 
York. Said respondent is a wholly owned subsidiary of Goodall- 
Sanford, Inc., and the sales agency for certain of the products manu- 
factured by said Goodall-Sanford, Inc. 

Par. 2. The respondent, Goodall-Sanford, Inc., is engaged in the 
introduction and manufacture for introduction into commerce, and 
all of the respondents are engaged in the offering for sale, sale, trans- 
portation, and distribution of wool products as such products are 
defined in the Wool Products Labeling Act of 1939, in commerce as 
commerce is defined in said act and in the Federal Trade Commission 
Act. Many of the respondents’ said products are wool products as 
such products are defined in the Wool Products Labeling Act of 1939, 
and such products are subject to the provisions of said act and the 
rules and regulations promulgated thereunder. 

Par. 3. On 23 separate occasions between November 12, 1947, and 
May 6, 1948, Goodall-Sanford, Inc., shipped from Sanford, Maine, to 
Needham Heights, Mass., approximately 18,000 yards of fabric sold by 
Goodall Fabrics, Inc., to Mansbrooke Rainwear Co., which fabric was 
incorrectly labeled as containing 54-percent cotton, 26-percent rayon, 
and 20-percent mohair, This fabric was in fact composed of approxi- 
mately 63-percent cotton, 27-percent rayon, and 10-percent mohair. 

During and subsequent to the aforesaid period, the respondents also 
made shipments of wool fabrics from their plant in Sanford, Maine, 
to Palm Beach Co., Cincinnati, Ohio, S. Augstein, New York, N. Yat 
and Beau Brummel Co., Cincinnati, Ohio, which bore no labels show- 
ing the fiber content of said fabrics and the name or registered identi- 
fication number of any of the respondents. 
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During and subsequent to the aforesaid period, the respondent Good- 
all-Sanford, Inc., sold and shipped from its plant in Sanford, Maine, 
to Forte, Dupee & Sawyer in Boston, Mass., quantities of wool waste 
packed in cardboard cartons that did not bear the name or registered 
identification number of any of the respondents. 

Par. 4. The aforesaid wool products manufactured for introduction 
into commerce and sold, transported, and distributed by the respond- 
ents in commerce, as aforesaid, were misbranded within the intent and 
meaning of the Wool Products Labeling Act of 1939 and the rules and 
regulations promulgated thereunder, in that each of said products did 
not have on or aflixed to it a stamp, tag, label, or other means of identi- 
fication showing (a) the percentage of the total fiber weight of such 
wool product, exclusive of ornamentation not exceeding 5 percent of 
said total fiber weight, of (1) wool, (2) reprocessed wool, (3) reused 
wool, (4) each fiber other than wool where said percentage by weight 
of such fiber was 5 percent or more, and (5) the aggregate of all other 
fibers; (0) the maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter; and 
(c) the name or the registered identification number of the manufac- 
turer of such wool product or of one or more persons engaged in intro- 
ducing such wool product into commerce, or in the offering for sale, 
sale, transportation, or distribution thereof in commerce, as commerce 
is defined in the Federal Trade Commission Act and in the Wool 
Products Labeling Act of 1939. 


° 
CONCLUSION 


The acts and practices of the respondents in the manufacture for 
introduction into commerce, and in the sale, transportation, and distri- 
bution in commerce, of wool products which were misbranded, as 
herein found, were in violation of the provisions of the Wool Products 
Labeling Act of 1939 and the rules and regulations promulgated there- 
under and were to the prejudice and injury of the public and const1- 
tuted unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and a stipulation as 
to the facts entered into by and between Daniel J. Murphy, Chief, 
Division of Litigation, of the Commission, and counsel for the re- 
spondents, in which stipulation the respondents waived all interven- 
ing procedure and further hearing as to said facts; and the Commis- 
sion having made its findings as to the facts and its conclusion that 
the respondents have violated the provisions of the Wool Products 

61 ; 
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Labeling Act of 1939 and the provisions of the Federal Trade Com- 
mission Act: 

It is ordered, That the respondents, Goodall-Sanford, Inc., a corpo- 
ration, and its officers, Elmer L. Ward, F. Everett Nutter, and Ernest 
Chamberlain, individually and as officers and directors of Goodall- 
Sanford, Inc., Cornelius A. Callahan, individually and as an officer 
of Goodall-Sanford, Inc., and Goodall Fabrics, Inc., a corporation, 
and its officers, and said respondents’ respective agents, representa- 
tives, and employees, directly or through any corporate or other de- 
vice, in connection with the introduction or manufacture for intro- 
duction into commerce, or the offering for sale, sale, transpertation, or 
distribution in commerce, as “commerce” is defined in the aforesaid 
acts, of wool products as such products are defined in and subject to the 
Wool Products Labeling Act of 1939, which products contain, purport 
to contain, or in any way are represented as containing “wool,” “re- 
‘processed wool,” or “reused wool” as those terms are defined in said 
act, do forthwith cease and desist from misbranding such wool prod- 
ucts by failing to affix securely to or place on such products a stamp, 
tag, label, or other means of identification, showing in a clear and 
conspicuous manner: 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding 5 percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (8) reused wool, 
(4) each fiber other than wool where said percentage by weight of 
such fiber is 5 percentum or more, and (5) the aggregate of all other 
fibers. 

(6) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter. 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, or distribution thereof in commerce, as 
commerce is defined in the Federal Trade Commission Act and in the 
Woeol Products Labeling Act of 1939. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of section 3 of the Wool Products Labeling Act of 1939; 
And provided further, That nothing contained in this order shall 
be construed as limiting any applicable provisions of said act or the 
rules and regulations promulgated thereunder. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE MaArTrer or 


NED R. BASKIN i 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 4902. Complaint, Feb. 8, 1943—Decision, Jan. 26, 1951 


Where an individual engaged in enlarging and coloring photographs made from 


(a) 


pictures and negatives sent in by persons in the various States, and in their 
interstate sale to such senders, in advertisements through paper match-book 
covers widely disseminated throughout the United States by match manu- 
facturers, and through newspapers and periodicals of general circulation, 
and radio continuities— 

Represented, directly and by implication, that colored enlargements of 
the pictures or negatives submitted in response to his advertisements, and 
frames therefor, would be obtained at no cost beyond the 10 cents, or, 
later, 19 cents, advertised, through some such statement as, “Just to get 
acquainted we will make a beautiful professional 5 by 7 enlargement free 
of any snapshot, photo, kodak picture, print, or negative. Please ‘include 
color of eyes, hair, and clothing for prompt information on a natural, 
life-like color enlargement in a free frame to set on the table or dresser. 
Your original returned. Please send 10 cents for handling -and 


” 


mailing 2a 2; 


The facts being that it was his practice to send to those complying a circular 


(b) 


letter acknowledging the receipt of the snapshot and containing some such 
statement as that since “I can see that it is a picture which means a great 
deal to you,” “I have told our cameraman to make you the best ‘black 
and white’ 5 by 7 enlargement”; and an offer to “have our expert artists 
hand color it in natural life-like colors, then place it in a beautiful free 
frame,” and to send it as soon as the prospect indicated on an enclosed 
form whether he desired the Ivory and Gold Frame or the Brown and 
Gold Frame, and obligated himself to pay a dollar and mailing costs; and 
it was not until after the customer failed to return said order card, that it 
was said individual’s policy to send him without further charge, the black 
and white enlargement; and 

Represented in follow-up form letters that for a limited time only and 
by the payment of an additional sum varying from $1 to $1.29 for a colored 
enlargement, prospective customers would receive free their choice between 
a frame finished in ivory and gold or brown and gold and, as a reward 
for promptness, a colored picture of their favorite movie star, and that 
the return of the enclosed order card was desired in order that he might 
verify the name and address of the customer ; 


The facts being that the offer was not limited but was made in the regular 


course of business; the signature and address of the recipient of the authori- 
zation card was sought to get his signature on an order for a colored 
enlargement at a stated additional sum plus certain unstated charges; and 
costs of the free frame and movie star’s picture were included in the sum 
which the customer paid for the colored enlargement; and, 
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(c) Represented falsely through the use of the term “Hollywood Film Studios,” 
together with pictures of motion-picture celebrities om his form letterhead, 
that he was connected with the motion picture industry ; 

With effect of misleading and deceiving a, substantial portion of the purchasing 
public into the erroneous belief that such representations were true, and 
thereby into the purchase of substantial numbers of said enlargements : 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 

Before Mr. Everett F. Haycraft, trial examiner. 
Mr. Randolph W. Branch and Mr. R. P. Bellinger for the Commis- 
sion. 

Mr. William A. Romanek, of Chicago, Il., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Ned R. Baskin, an 
individual, hereinafter referred to as respondent has violated the 
provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paragrary 1. Respondent, Ned R. Baskin, is an individual, with 
an office and principal place of business at 7021 Santa Monica Boule- 
vard, city of Hollywood, State of California. Respondent trades 
and conducts the business hereinafter described under the name Holly- 
wood Film Studios. 

Par. 2. Respondent is now, and has been for more than 2 years 
last past, engaged in the business of enlarging and coloring photo- 
graphs made from pictures and negatives sent to him by persons in 
various States of the United States and in the District of Columbia, 
and selling to such persons enlarged, and enlarged and colored, photo- 
graphs made therefrom, which respondent causes, when sold, to be 
transported from aforesaid place of business in the State of California 
to such persons in various States of the United States and in the 
District of Columbia. Respondent maintains, and at all times men- 
tioned herein has maintained, a course of trade in said enlargements 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of his business respondent has 
made and caused to be made numerous deceptive and misleading 
representations with respect to the terms on which said enlargements 
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and colored enlargements could be obtained, and with respect to the 
character and quality thereof. 

Respondent’s initial representations were made by means of paper- 
match books and cards widely disseminated throughout the United 
States, advertisements published in newspapers and periodicals of 
general circulation throughout the United States, and continuities 
broadcast over the radio. Among and typical of such representations 
are the following: 


FREE HOLLYWOOD ENLARGEMENT 


Just to get acquainted we will make a beautiful PROFESSIONAL enlargement 
of any snapshot, photo, kodak picture, print or negative to5 x 7 FRHE. Please 
indicate color of eyes, hair and clothing for prompt information on a natural, 
life-like color enlargement in a FREE FRAME to set on the table or dresser. 
Your original returned with your FREE PROFESSIONAL enlargement. Please 
send 10¢ for mailing. Act quick. 


HOLLYWOOD FILM STUDIOS 
Chicago Branch 
32 W. Randolph Street 
Chicago, Illinois 


Just to get acquainted we will make a beautiful Professional 5 x 7 enlargement 
FREBE of any snapshot, photo, kodak picture, print or negative. Your original 
returned. Please include color of eyes, hair and clothing for prompt information 
on a natural, life-like color enlargement in a FREE FRAME to set on the table 
or dresser. Please send 10¢ for handling and mailing. Act quickly. 


When your snapshot or photo or film arrives, it is turned over to skilled camera- 
men—the type of expert that has made the word “Hollywood” synonymous with 
fine photography—the matchless “Hollywood” skill that’s called upon to make 
these enlargements what they are. 

You'll get a big seven by five enlargement of that very snapshot or negative 
absolutely free—. You understand this enlargement comes to you free. No 
charge whatever for the enlargement or for the professional Hollywood skill 
which goes into its making—. It costs money for postage and envelopes and 
stationery. So to help cover these handlings costs please mail 10¢ with the 
negative you send in. 

This amazing offer is necessarily limited in time—. 

Be sure to print name and address plainly. Be sure to enclose 10¢. Be sure 
to state color of hair, eyes and clothing. 


Par. 4. The use by respondent of the representations hereinabove 
set forth, and others similar thereto not specifically set-out herein, in 
connection with the offering for sale, sale, and distribution of the said 
enlargements, has had the tendency and capacity to induce, and has 
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induced, many persons to believe that for 10 cents respondent would 
supply them with 5 by 7-inch enlargements of any photographs or 
negatives which they might send to respondent ; that such enlargements 
would be appropriately colored and would be framed; that the said 
enlargements and frame were free to such persons and that 10 cents 
was to defray in part the expense to respondent for handling and 
mailing said enlargements; that the art of photography has reached 
its zenith at Hollywood and that this superlative excellence in the 
art would be reflected in the quality of said enlargements; that re- 
spondent was in some fashion connected with the motion-picture 
industry and that the offer was for a limited time only. 

Par. 5. The beliefs so engendered were erroneous and mistaken. 
In truth and in fact respondent’s offer was continuously made over a 
long period of time and was not for a limited time only. Respondent is 
in no way connected with the motion-picture industry. The enlarge- 
ment of a photograph is a purely mechanical process involving no 
artistry or experience in portrait or motion-picture photography. 
The enlargements were not free, since the 10 cents required by respond- 
ent defrayed a substantial part, if not all, of the cost of the enlargement 
as well as the expense of getting it to the purchaser. The enlargements 
were not colored nor framed unless an additional sum was paid. 

Par. 6. Upon receipt of an order and remittance of 10 cents, pur- 
suant to the advertisements referred to in paragraph 4 hereof, respond- 
ent sent to the customer a circular letter, accompanied by a post card 
addressed to respondent. The said letters and cards varied somewhat 
in phraseology from time to time, but at all times the contents substan- 
tially resembled that of the letters and cards exemplified by the photo- 
static copies thereof, marked “Exhibits A, B, and OC,” attached hereto, 
and by this reference incorporated herein and made a part hereof. 

Par. 7. The said letters and cards had the capacity and tendency 
to induce, and have induced, many recipients thereof to believe: That 
colored enlargements of the pictures or negatives which they had 
submitted, frames, and colored pictures of their favorite screen stars 
would be obtained at no cost beyond the 10 cents already sent by them, 
by merely inserting in the post card their names and addresses and indi- 
cating their choice between a frame finished ivory and gold or brown 
and gold and their choice of colored pictures of motion-picture celebri- 
ties; that the frame was in fact free and that the chosen colored picture 
of a luminary of the screen was also free; that the return of the said 
card was desired in order that respondent might verify the name 


1 See pp. 917-921 
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[Commission exhibit A, front] 


and address of the customer; that the sum stated was for expenses and 
artists’ labor only; that the colored enlargement was being made as a 
step in advertising respondent’s business. By the use of the name 
Hollywood depicted in electric lights as is usual in signs over motion- 
picture theaters, and of the pictures of the well-known film artists 
Shirley Temple and Clark Gable on the letterhead used for said 
letters, respondent has represented that Hollywood Film Studios is in 
some fashion connected with the motion-picture industry. 
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[Commission exhibit A, back] 


Par. 8. The belief so engendered was erroneous and mistaken and 
the representation so made was false and misleading. The free frame 
and free movie-star picture were not in fact free, but the cost or price 
thereof was included in the sum which respondent endeavored to 
obtain ostensibly for the colored enlargement. The recipients of said 
letters and cards did not receive colored enlargements, frames, or the 
selected colored pictures of cinema celebrities except after signing the 
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[Commission exhibit B, front] 


said card and paying a further sum in addition to the 10 cents previ- 
ously paid. The signature and address of the recipient of the post card 
was not sought for the purpose of enabling respondent to verify it but 
im order to get the recipient’s signature to an order for a colored 
photograph at a stated additional price plus certain charges of unstated 
amount. The additional sum stated in the post card not only covered 
“expense and artists’ labor” but also included a profit to respondent. 
Respondent did not make the colored enlargements to which said letters 
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[Commission exhibit B, back] 


and cards referred as a means of adverti 
profit. 


Par. 9. The use by respondent of the fore 
representations with respect to his 
uncolored, the quality 


sing his business but for a 


going false and misleading 
enlargements, both colored and 
thereof, frames, colored photographs of movie 
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HOLLYWOOD FILM STUDIOS 


7021 Santa Monica Blvd. 
Hollywood, Calif. 


RUSH ORDER 


9 Check the frame you want, fill in your name a 
Thank You! address and return this card immediately. Yc 


beautifully framed, colored enlargement will be promptly mailed to y: 


4 HOLLYWOOD FILM STUDIOS 
IF Hh 4 EE LD F RAME Please rush my order. J have checked the tree 


Choice of beautiful Ivory-and-Gold or frame I want for the “DELUXE” 5 x 7 inch enlargement 
Brown-and-Gold Frame GIVEN with your that you are having your artist hand tint in natural 
hand-colored enlargement. Frame has easel | %%l colors. I will be glad to help with the few conts for 
back and permanently protects your cher- mailing as well as the expense and artist's labor of a 
ished enlargement from dust, dirt, tearing {| dollar when I receive my natural life-like colored en- 
or finger marks and makes it more valuable { argement. C.0.D., on FIVE DAYS’ APPROVAL, so I 
23 years go on. Check below which frame | cam see for myself how expert hand coloring gives 
you want FREE! lasting beauty, sparkle and life, o 

IVORY AND BROWN AND i ‘g CAA shat 
GOLD FRAME GOLD FRAME ADDREss *~ a a y) 
OR RFD. ~~ fi aty to — Vie? : 7 vA 
Eden) Be aslo ates Oa, 
4 reek A 


CITY r 
For Promptness, a Beautiful Vb es : 
5 x 7 COLORED PICTURE OF YOUR FAVORITE MOVIE STAR 


Check (CD Hedy Lamarr D Pat O’Brien D)Shirley Temple [) James Stewart {] Melvin Douglas 
Your (0 Mickey Rooney [) Alice Faye OD Robert Taylor (Jean Arthur (D Barbara Stanwyck 
Favorite (|) Ann Sheridan OC Clark Gable f| Deanna Durbin [Bette Davis LD Ginger Rogers 


stars, and the terms upon which they could be obtained, has had, and 
now re the capacity and tendency to, and does, mislead and Hace 
a substantial portion of the purchasing public iHto the erroneous and 
mistaken belief that said statements and representations were true 
and into the purchase of substantial numbers of said enlargements 
by reason of said erroneous and mistaken belief. 

Par. 10. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on February 8, 1943, issued and sub- 
sequently served its complaint in this proceeding upon the respondent, 
Ned R. Baskin, an individual, charging him with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. After the filing of respondent’s answer, testimony, 
and other evidence in support of and in opposition to the allegations 
of the complaint were introduced before a trial examiner of the Com- 
mission theretofore designated by it, and such testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission upon the aforesaid complaint, the respondent’s an- 
swer thereto, the testimony and other evidence, the trial examiner’s 
recommended decision, and brief in support of the complaint (no brief 
having been filed on behalf of the respondent and oral argument not 
having been requested) ; and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Ned R. Baskin, is an individual residing 
at 1640 East Fiftieth Street, Chicago, Ill., doing business under the 
name and style of Hollywood Film Studios, with an office and place 
of business at 7021 Santa Monica Boulevard, Hollywood, Calif. 

Par. 2. Respondent is now and since about the year 1939 has been 
engaged in the business of enlarging and coloring photographs made 
from pictures and negatives sent him by persons in the various States 
of the United States and in the District of Columbia, and selling to 
such persons enlarged and colored photographs made therefrom, which 
respondent has caused and now causes, when sold, to be transported 
from his aforesaid place of business in the State of California to 
persons in the various States of the United States and in the District 
of Columbia. Respondent now maintains and at all times mentioned 
herein has maintained a course of trade in said enlargements in com- 
merce among and between the various States of the United States and 
in the District of Columbia. 

Par. 3. In the course and conduct of his said business respondent 
has made, in about 1941 or 1942, representations with respect to the 
said enlargements by means of paper match-book covers widely dis- 
seminated throughout the United States by match manufacturers, and 
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advertisements published in newspapers and periodicals of general 
circulation throughout the United States, and in continuities broadcast 
over the radio. 
Among and typical of such representations on match-book covers are 
the following: 


HOLLYWOOD FILM STUDIOS, 7021 Santa Monica Bivd., Hollywood, Calif. 

Just to get acquainted we will make a beautiful Professional 5 x 7 enlargement 
FREE of any snapshot, photo, kodak picture, print or negative. Please include 
color of eyes, hair and clothing for prompt information on a natural, life-like 
color enlargement in a FREE FRAME to set on the table or dresser. Your 
original returned. Please send 10¢ for handling and mailing. Act quickly. 


Among and typical of newspaper and magazine advertisements are 
the following: 


Free Hollywood Enlargement of Your Favorite Photo ; 

Just to get acquainted, we will make you a FREE beautiful PROFESSIONAL 
enlargement of any snapshot, photo, kodak picture, print or negative to 5 x 7 
inch. Please include color of eyes, hair, and clothing for prompt information on 
a natural, life-like color enlargement in a FREH FRAME to set on the table or 
dresser. Your original returned with FREE enlargement. Please send 10¢ 
for return mailing. Act quick. Offer limited to U. S. Hollywood Film Studios. 


Among and typical of the radio continuities are the following: 


You'll get a big seven by five enlargement of that very snapshot or negative, 
ABSOLUTELY FREE. * * * Your seven by five enlargement will be made 
by skilled camera men, many of them with years of experience doing this very 
type of work in the great Hollywood motion picture studios. You understand, 
this enlargement comes to you FREE. No charge whatever for the enlargement 
or for the professional Hollywood skill which goes into its making. * * * 
It costs money for postage, and envelopes and stationery. So, to help cover these 
handling costs, please mail ten cents along with the negative you send in. 

And listen! Here’s something EXTRA special. Be sure to write, along with 
your snapshot, the color of the HAIR * * * BYES * * * and CLOTH- 
ING of the person in the picture. The HOLLYWOOD FILMS will tell you how 
you can get a BEAUTIFULLY FRAMED, HAND-COLORED enlargement. And 
those BEAUTIFULLY FRAMED, HAND-COLORED enlargements * * * 
done by Hollywood experts are just WONDERFUL! 

I don’t have to tell you that a seven by five enlargement of a negative would 
ordinarily cost you anywhere from forty cents to a dollar—and if it were a 
PRINT and not a negative you were having enlarged, you could expect to pay as 
high as TWO dollars. So this offer is REALLY sensational * * * a FRED 
seven by five enlargement * * * of any photo negative or snapshot * * * 
if you'll just send a dime to help along with handling costs * * * We sug- 
gest you send NOW, while you’re thinking about it * * * because this offer 
will be made for a LIMITED time only. 

Be sure to write—along with your snapshot—the color of the hair—eyes— 
and clothing of the person in the picture. The HOLLYWOOD FILM STUDIOS 
will tell you how you can get an exquisite hand-colored enlargement. 

A beautiful big seven by five enlargement of that snapshot or photo. And 
your original will be returned. Talk about an offer! Seven by five enlargements 
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of negatives ordinarily cost fifty cents to a dollar. PRINTS—as high as TWO 
DOLLARS! So send your favorite snapshot, small photo or negative. Enclose 
the ten cents that covers all charges * * * And here’s something EXTRA 
special. If you'll list the color of the hair—eyes—and clothing of the person in 
the picture—the HOLLYWOOD FILM STUDIOS will tell you how you can 
get a beautiful HAND-COLORED enlargement—handsomely framed. 


Par. 4. In 1941 and 1942, when respondent received from the cus- 
tomer reading the advertisements the sum mentioned in the advertise- 
ment, together with a print or film, he immediately sent to such cus- 
tomer a circular letter acknowledging the receipt of the snapshot and 
made the further representations as follows: 


HOLLYWOOD FILM STUDIOS 
7021 Santa Monica Blvd., Hollywood, California 


Dear Friend: Your snapshot was just received. I can see that it is a picture 
which means a great deal to you. Because of this, I have told our camerman to 
make you the best “black and white” 5 x 7 enlargement. But, in justice to you 
I feel that you should have time to write us regarding your further desires. 

Since the color of hair, eyes, and clothing was included, we will make a Pro- 
fessional 5 x 7 inch enlargement from your cherished snapshot, and have our 
expert artists hand color it in natural, life-like colors, then place it in a beautiful 
FREE FRAME. This gorgeous oil colored enlargement will be sent to you so 
that you can see for yourself how natural coloring makes your picture appear 


so life-like that it seems as if a person could almost step right out of the picture 
and talk. 


ti Mick de ot 3 

We want to please you in every way and rush your hand-colored enlargement 
to you, and will do this just as soon as you let us know which Free Frame you 
wish, the Ivory and Gold frame or the Brown and Gold frame. We also like to 
check the address on our shipping label when mailing your valuable enlargement 
so ask you to give us all necessary information on the enclosed card, which is 
stamped for your convenience. 

We are even willing to stand part of the extra expense so that when you receive 
your beautiful colored enlargement in a handsome standing easel frame to set 
on a table or dresser, you will be so delighted that you will show it to all your 
friends and neighbors, which is the best advertising we can get. 

Free For Promptness. A Beautiful 5 x 7 Colored Picture of your Favorite 
Movie Star Absolutely Free if you mail your card promptly. Check your favorite 
Movie Star on order card. * * * 

Now it’s up to you. Mail your card now and get your Favorite Movie Star’s 


colored Picture FREE, and get your beautifully framed hand colored enlarge- 
ment that much sooner. 
dh tla 3 


Sincerely yours, 
Ned Ronald, Studio Director 
HOLLYWOOD FILM STUDIOS. 
The card enclosed with the foregoing form letter to be filled out by 


the customer and mailed to respondent contained the following state- 
ment: 
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THANK YOU! Check the frame you want, fill in your name and address. and 
return this card immediately. Your beautifully framed, colored enlargement 
will be promptly mailed to you. 

FREE FRAME—Choice of beautiful Ivory-and-Gold or Brown-and-Gold 
Frame GIVEN with your hand-colored enlargement. Frame has easel back and 
permanently protects your cherished enlargement from dust, dirt, tearing or 
finger marks and makes it more valuable as years go on. Check below which 
frame you want FREE! 

FREE—For Promptness, A Beautiful 5 x 7 Colored Picture of Your Favorite 
Movie Star. 

Hollywood Film Studios. 

Please rush my order. I have checked the free frame I want for the 
“DELUXE” 5 x 7 inch enlargement that you are having your artist hand tint in 
natural oil colors. I will be glad to help with the few cents for mailing as well 
as the expense and artist’s labor of a dollar when I reecive my natural life-like 
colored enlargement, C. O. D., on FIVE DAYS’ APPROVAL, so I can see for 
myself how expert hand coloring gives lasting beauty, sparkle and life. 


Since 1942, the respondent used the following circular letter in ac- 
knowledging the receipt of the snapshot: 


HOLLYWOOD FILM STUDIOS 
7021 Santa Monica Blvd., Hollywood, California 


Dear Friend: Your snapshot has just arrived. I can see it is a picture which 
you treasure very highly. That is why I am sure you will want the enlarge- 
ment given special attention and come back to you made into a real work of art. 

WE HAVE SOME WONDERFUL NEWS FOR YOU! Since the color of hair, 
eyes and clothing was included, we will make this professional 5 x 7 enlargement 
from your cherished snapshot and have our expert artists ACTUALLY HAND- 
COLOR IT IN NATURAL LIFE-LIKE COLORS. We will then mount it in a 
beautiful gold-tooled frame at NO EXTRA COST. This gorgeous oil-colored en- 
largement will be sent to you so that you can see for yourself how natural col- 
oring makes your picture appear so lifelike that it seems as if a person could 
almost step right out of the picture and talk. 

* * * * * * * 

We want to please you in every way and send your hand-colored enlargement 
to you without delay. So, please read the enclosed card for details. Then rush 
the card back to us immediately. Be sure and tell us which frame you wish in- 
eluded AT NO EXTRA COST—the Ivory and Gold or the Brown and Gold. Be 
sure to include all necessary information on the enclosed card which is stamped 
for your convenience and return it to us TODAY. 

When you receive your beautiful colored enlargement in a handsome standing 
easel frame to set on your table or dresser, you will be so delighted that you will 
show it to all your friends and neighbors, which is the best advertising we can 
get. 

FOR PROMPTNESS * * * WITH OUR COMPLIMENTS—A beautiful 
5 x 7 Colored picture of your Favorite Movie Star if you mail your card promptly. 
Check your Favorite Movie Star on order card. * * * 

Now it’s up to you. Get your colored enlargement now. Don’t delay! We 
wish to give you ample time to take advantage of this offer. But if we do not 
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hear- from you in 30 days, this offer may be withdrawn, and the plain enlarge- 
ment, together with the original you sent us, will be returned. 
Sincerely yours, 
Ned Ronald, Director 
HOLLYWOOD FILM STUDIOS. 


Since 1942 the following statement appears on the card enclosed 
by the respondent to the customer for his use in ordering the colored 
enlargement: 


THANK YOU! Check the frame you want, fill in your name and address and 
return this card immediately. Your beautifully framed, colored enlargement 
will be promptly mailed to you. j 

BEAUTIFUL GOLD TOOLED FRAME AT NO EXTRA COST! Choice of 
beautiful Ivory-and-Gold or Brown-and-Gold Frame GIVEN with your hand- 
colored enlargement. Frame has easel back and permanently protects your 
cherished enlargement from dust, dirt, tearing or finger marks and makes it 
more valuable as years go on. Check below which frame you want to protect 
your picture. 

FOR PROMPTNESS WITH OUR COMPLIMENTS A Beautiful 5 x 7 Colored 
Picture of Your Favorite Movie Star. 

Hollywood Film Studios. 

Please rush my order. 

I have checked the Special Gold Tooled Frame you are to include at no extra 
cost for the “DELUXE” 5 x 7 inch enlargement that you are having your artist 
hand tint in natural oil colors. I will be glad to help with the few cents C. O. D. 
fees, aS well as $1.29 which includes artist’s labor, when I receive my natural 
life-like colored enlargement on FIVE DAYS’ APPROVAL, so I can see for my- 
self how expert hand-coloring gives lasting beauty, sparkle and life. 


Par. 5. When the card authorizing the colored enlargement to be 
made, as set forth in paragraph 4 hereof, is received by the respond- 
ent, the respondent colors the 5- by 7-inch enlargement and sends it, 
together with a frame and a picture of a movie star checked by the 
customer on the card, to the customer c. 0. d. In the event the cus- 
tomer does not return the order card, respondent’s policy is to send a 
5- by 7-inch black-and-white enlargement to the customer without 
further charge. 

Par. 6. The ordinary black-and-white enlargements made by the 
respondent and furnished customers in response to the initial offer do 
not require the services of a person having any previous knowledge 
of photography or of any special skill. However, respondent employs 
color artists to color the enlargements who are skilled in that art. 
The coloring of the enlargements requires a special skill. 

Par. 7. The use by respondent of the said representations in the 
advertisements as hereinbefore set forth has had and now has the 
capacity and tendency to induce and has induced many recipients 
thereof to believe that colored enlargements of the pictures or nega- 
tives which they have submitted and frames would be obtained at no 
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cost beyond the 10 cents (now 19 cents) sent to the respondent by them. 
Further, the use of the statements contained in the form letters and 
authorization cards has had the capacity and tendency to induce and 
has induced many of respondent’s customers who answered the ad- 
vertisements contained in match-book covers, movie magazines, and 
radio broadcasts, to believe that, for a limited time only, by the pay- 
ment of an additional sum, varying from $1 to $1.29 for a colored 
enlargement, they would receive free their choice between a frame 
finished in ivory and gold or brown and gold, and their choice of 
colored pictures of motion-picture celebrities, and that the return of 
the card was desired that the respondent might verify the name and 
address of the customer and that the sum required was for expenses and 
artists’ labor only; and that the colored enlargement was being made 
as a step 1n respondent’s business advertising. By the use of the term 
“Hollywood Film Studios,” and of the pictures of well-known film 
artists on the form letterhead, respondent has represented himself to 
be in some way connected with the motion-picture industry. 

Par. 8. The beliefs so engendered were erroneous and mistaken and 
the representations so made were false and misleading. The recipient 
of the advertisements contained in match-book covers, magazines, and 
newspapers and radio broadcasts did not receive colored enlargements 
or the frames for the sum of 10 cents (now 19 cents) and was required 
to pay a further sum in addition thereto in order to obtain the colored 
enlargements, frames, and pictures of moving-picture celebrities. The 
signature and address of the recipient of the authorization card 
sent to the customer by respondent upon the receipt of the initial pay- 
ment was not sought for the purpose of enabling respondent to verify 
it but in order to get the recipient’s signature to an order for a col- 
ored enlargement at a stated additional sum plus certain charges of 
an unstated amount. The frame and movie star’s picture were not, 
in fact, free, the cost thereof being included in the sum which the cus- 
tomer paid to the respondent for the colored enlargement. Neither 
respondent nor any of his employees have any connection with the 
moving-picture industry. There was no actual time limit on the offers 
of respondent. 

Par. 9. The use by respondent of the false and misleading represen- 
tations and the terms upon which respondent’s products could be ob- 
tained as hereinbefore set forth has had and now has the capacity and 
tendency to and does mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such 
statements and representations were true, and into the purchase of 
substantial numbers of said enlargements by reason of said erroneous 
and mistaken belief. 

919675—53——62 


928 FEDERAL TRADE COMMISSION DECISIONS 


Order E: Wied ad We Or 
CONCLUSION 


The acts and practices of the respondent as herein found are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 

Commissioner Mason not participating. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondent’s answer 
thereto, testimony, and other evidence in support of and in opposition 
to the allegations of the complaint introduced before a trial examiner 
of the Commission theretofore duly designated by it, the trial exami- 
ner’s recommended decision, and brief in support of the complaint 
(no brief having been filed on behalf of the respondent and oral argu- 
ment not having been requested), and the Commission having made 
its findings as to the facts and its conclusion that the respondent has 
violated the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent, Ned R. Baskin, an individual 
trading under the name of Hollywood Film Studios, or trading under 
any other name, and his agents, representatives, and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale, or distribution of plain or colored photo- 
graphs, or enlargements thereof, in commerce as commerce is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from: 

(1) Representing, directly or by implication, that any photograph 
or enlargement, colored, or black and white, framed or unframed, will 
be made and delivered for a stipulated price, unless such photograph 
or enlargement will in fact be made and delivered for the stipulated 
price without the imposition or attempted imposition of any condition 
not clearly disclosed in the representation. 

(2) Representing, directly or by implication, that any offer is for 
a limited time only, when such offer is not in fact limited in point of 
time, but is made by respondent in the regular course of business. 

(3) Using the words “free” or “given,” or any other word or term 
expressly or impliedly importing a like meaning, in advertising, to 
designate, describe, or refer to any article of merchandise which is 
not in fact a gift or gratuity or which is not given without requiring 
the purchase of other merchandise or the performance of some service 
inuring directly or indirectly to the benefit of the respondent. 
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(4) Using the name “Hollywood Film Studios,” together with pic- 
tures of motion picture celebrities, on letterheads or in advertising 
matter; or otherwise representing that the respondent has any con- 
nection whatsoever with the motion picture industry. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report, 
in writing, setting forth in detail the manner and form in which he 
has complied with this order. 

Commissioner Mason not participating. 
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In THE Matrer or 


CYCLE JOBBERS ASSOCIATION OF AMERICA, INC., 
ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5635. Complaint, Mar. 3, 1950 ’—Decision, Jan. 26, 1951 


Where an association, its officers, directors, and members, some seventy con- 
cerns which constituted the leading jobbers in bicycles, bicycle parts, and 
accessories, engaged in interstate commerce in purchasing products from 
assemblers and manufacturers, for resale and distribution to retail dealers 
and bicycle repair shops, in competition with each other and other jobbers 
except as below set forth; and an association of assemblers and manufac- 
turers, its officers and members, some 45 concerns including most of the 
leading manufacturers of such parts, materials, and accessories; acting 
through their respective associations and between and among themselves— 

Conspired and combined to adopt, carry out and maintain in commerce, through 
coersion, compulsion, and other unfair means and methods certain policies 
and trade-practices which, severally, contemplated— 

(1) Restricting jobber membership to those with whom the membership during 
the period concerned were willing to compete ; 

(2) Compelling all assemblers and manufacturers to sell equipment only through 
jobber members and preventing their selling to any nonmember jobbers; 

(3) Preventing assemblers and manufacturers of completed eycles, parts, or 
accessories from Selling directly to mail order houses, chain stores, depart- 
ment stores, or any other outlets at lower prices than those charged by them 
to jobber members; 

(4) Compelling all assemblers and manufacturers to refrain from selling directly 
to retail dealers, bicycle repair shops, and ultimate users; 

(5) The purchasing, by jobber members, of products from those assemblers 
and manufacturers who cooperated with said jobbers in carrying out afore- 
said policies and practices; 

(6) The urging assemblers and manufacturers to fix and maintain resale prices 
both with respect to sales by jobbers to retailers, and by the latter to ulti- 
mate consumers; and finally, 

(7) A policy and practice by the two associations and their officers and members 
for some time during the period concerned which tended to interfere with 
the sources of supply of nonmember jobbers, and which contemplated the 
carrying out of agreements and understandings to restrict to jobber members 
the sale and distribution of products concerned by said Parts Association ; 
and 

Where said Jobbers Association, acting collectively and through certain officers 
and members, to effectuate aforesaid unfair policies and trade practices— 

(a) Agreed to adopt and carry out the aforesaid policies and practices, and to 
a substantial extent did so; 


1 Amended. 
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(b) Agreed to and did hold at least one national meeting each year, and regular 
and special meetings at which aforesaid policies and practices were adopted 
and agreed to, and agreed to and did appoint standing and special committees 
to enforce them ; 

(c) Agreed to and did in 1931 adopt a resolution, accepted by said Parts Asso- 
ciation, to compile and publish, in conjunction with the latter, a directory 
for all jobbers “whose reputation in the trade is such as to entitle them 
to recognition for carrying on their business according to the highest stand- 
ards of commercial practice,” with all members of both associations re- 
quested to cooperate actively in the compilation thereof ; 

(ad) Distributed to Parts Association members, as a guide as to who were 
“legitimate” jobbers, the annual membership lists of said Jobbers Associa- 
tion, with intent an effect of having parts members confine their sales 
to jobbers who appeared on such lists, and of instructing new manufacturers 
as to who were the legitimate jobbers; 

{e) Pursuant to its resolution adopted in 1931, endeavored to secure the coopera- 
tion of the Parts Association members in refraining from selling their 
bicycle equipment through any channel of distribution other than their 
own jobber members ; 

(f) Agreed to and to some extent did confine purchases to said Parts Associa- 
tion members, to the exclusion of other manufacturers or assemblers, and 
by various means and methods sought to prevent sales by said Parts Associa- 
tion members, as well as other manufacturers, to nonmember jobbers; 

(g) Sought to have manufacturers of bicycle tires discontinue selling their 
factory brand tires directly to bicycle dealers and to eonfine such distribu- 
tion to their own jobber members ; 

(h) Sought to require dealers to make purchases through their Jobber Associa- 
tion members; 

(i) Attempted to prevent price cutting by nonmember jobbers, as well as by 
jobber members, and obtained specific agreements from some of their jobber 
members not to cut prices, or to discontinue price cutting activities ; 

(j) Sought to prevent Parts Association members, as well as other manufac- 
turers, from selling directly to retail dealers and ultimate consumers, and 
to prevent manufacturers from selling to chain store organizations at less 
than their jobber members sold equipment thereto ; 

_{k) To some extent, entered into agreements between and among themselves to 
sell various articles of bicycle equipment at uniform prices; 

(1) Agreed that each individual member would use his best efforts to convince 
manufacturers not to sell completed bicycles directly to chain stores at 
jobbers’ prices but to require the stores to pay the same prices as they would 
pay if they purchased from association members; and endeavored to prevent 
such manufacturers from selling their products otherwise than through 
Jobber Association members; and, 

(m) Agreed to and did supervise and investigate through their association and 
in other ways, the practices and policies of nonmember jobbers for the pur- 
pose of having the latter recognize and conform to those of their Jobber 
Association ; and, 

Where said Parts Association, acting through certain officers and members, for 
the collective purposes above designated in subparagraph 7— 
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(a) Bntered into agreements with respondent Jobbers Association and certain 
of its members with intent and effect that said members restrict their pur- 
chases to member manufacturers or assemblers ; 

(b) Accepted and caused its members to accept a resolution adopted by Jobber 
Association in 1931, to compile and publish, in conjunction with the latter, a 
directory of all jobbers “whose reputation in the trade is such as to entitle ~ 
them to recognition for carrying on their business according to the highest 
standards of commercial practices,’ with all members of both associations 
requested to cooperate actively in compiling such a directory ; 

(c) Received and accepted the lists of jobbers distributed as hereinbefore noted, 
by said Jobber Association, to said parts members, as a guide as to who 
were “legitimate” jobbers, with intent and effect of having its members 
confine their sales to those jobbers; and, 

(ad) In conjunction with said Jobber Association and pursuant to a resolution 
adopted by it in 1931, agreed to and to some extent did refrain from selling 
the bicycle equipment which its members manufactured or sold, througk 
other channels of distribution ; 

Capacity and tendency and, in some instances, effect of which agreements, 
policies, practices and acts were— 

(1) To give an illegal competitive advantage to said Jobber members in the 
sale and distribution of bicycles, parts, accessories, and equipment to retail 
bicycle parts and accessories dealers and other retail distributors of such 
equipment throughout the United States; 

(2) To give an illegal competitive advantage to said parts members in the manu- 
facture and sale of such equipment throughout the United States; 

(3) To prevent, in some instances, nonmember jobbers from securing various 
types of bicycles, parts, accessories, and equipment from the manufacturers 
or distributors thereof; 

(4) To discriminate against nonmembers of said Jobber Association, who had 
been engaged in or desired to engage in the sale and distribution of such 
products; 

(5) To unreasonably restrain and suppress competition in the sale and offer of 
various types of said products throughout the United States; 

(6) ‘To prevent the establishment throughout the United States of new jobbers 
in Such equipment ; 

(7) To prevent direct sales by manufacturers to mail order houses, chain stores, 
retail dealers, and bicycle repair shops; 

(8) To burden, hamper, and interfere with the normal and natural trade in 
commerce of said products; 

(9) To result, to some extent, in said parts members not selling to jobbers and 
wholesalers who were not members of respondent jobbers ; 

(10) To divert business from manufacturers who did not conform to the unfair 
policies and practices hereinbefore set forth; and, 

(11) To injure the competitors of respondent Jobber and parts members by 
unfairly diverting business and trade in commerce from them to said respond- 
ents: 

Heid, That such acts and practices of respondents, under the circumstances set 
forth, were to the prejudice of competitors of respondent jobber and parts 
members and to the public; had a dangerous tendency to and did actually 
hinder competition in the sale of bicycles and various types of bicycle equip- 
ment in commerce; unreasonably restrained commerce in said products; had 
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a dangerous tendency to create in respondent jobber members a monopoly in: 
the resale and distribution of such products; and constituted unfair methods: 
of competition in commerce. 

Appropriate disposition of the proceeding, under the terms of the order to cease’ 
and desist, through service as there set out, upon various respondents, of 
the findings as to the facts and conclusion of the Commission, and of such. 
order, is set forth and explained, following the Commission conclusion. 

Mr. Fletcher G. Cohn, Mr. James E. Corkey and Mr. Robert F.. 
Quinn for the Commission. 

Mr, Allan R. Rosenberg, of Washington, D. C., for Cycle Jobbers 
Association of America, Inc., its officers, directors, various members. 
thereof, and along with— 

Weekes & Candler, of Decatur, Ga., for Herman E. Short, Sr., and. 
Walthour & Hood Co.; 

Hamblen, Gilbert & Brooke, of Spokane, Wash., for Alexander: 
Sales Co.; and 

Mr. Herman Goldman, of New York City, for The Merry Co., Inc.. 

Fauwer & Fauver, of Elyria, Ohio, for Cycle Parts and Accessories: 
Association, its officers, directors, various members thereof, and along: 
with— 

Spence, Hotchkiss, Parker & Duryee, of New York City, for Ernest. 
A. Moller; 

Hughes, Hubbard & Ewing, of New York City, for Bendix Aviation. 
Corp. and Eclipse Machine Division; 

Van Atta, Batton & Harker, of Marion, Ind., for Delta Electric Co. ; 

Mr. Henry M. Hogan, of Detroit, Mich., for General Motors Corp. 
and New Departure Division; 

Mr. Howard L. Hyde and Mr. Robert Crafts, of Akron, Ohio, for 
Goodyear Tire & Rubber Co. and Goodyear Tire & Rubber Co. of 
California ; 

Mr. Herman Goldman, of New York City, for D. P. Harris Hard- 
ware & Manufacturing Co., Inc.; 

Mr. Vandiver Brown and Mr. Arthur L. Fisk, Jr., of New York 
City, for Johns-Manville Corp. and Cle-Van, Inc. ; 

Jones, Day, Cookley & Harper, of Cleveland, Ohio, for Murray 
Ohio Manufacturing Co.; 

Mr. Mark L. Sperry, of Waterbury, Conn., for Scovill Manufac- 
turing Co. and A. Schrader’s Son, Inc.; 

Mr. William W. Miller and Winston, Strawn, Shaw & Black, of 
Chicago, Ill., for Stewart-Warner Corp. ; 

Mr. James W. Evans, of Erie, Pa., for W. J. Surre & Son; and 

Chadbourne, Wallace, Parke & Whiteside, of New York City, for 
Torrington Co. and Standard Plant Division. 
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Spence, Hotchkiss, Parker & Duryee, of New York City, also repre- 
sented The Pharis Tire and Rubber Co., Carlisle Corp. and Carlisle 


Tire & Rubber Division. 
Talamo & Talamo, of Worcester, Mass., for Sheperd Products Co. 


AMENDED COMPLAINT 


Pursuant to the Federal Trade Commission Act and by virtue of 
the authority vested in it by said act, the Federal Trade Commission, 
having reason to believe that the respondents named and referred to 
in the caption hereof, and more specifically described hereinafter, 
have violated the provisions of section 5 of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its amended complaint stating 
its charges in that respect as follows: 

Paracrary 1. Respondent, Cycle Jobbers Association of America, 
Inc., hereinafter referred to as respondent Jobbers Association, is a 
nonprofit corporation, organized and existing under and by virtue of 
the laws of the State of Indiana with its office and principal place 
of business located in care of the president of the association whose 
address is 596 Commonwealth Avenue, Boston, Mass. 

The control, direction, and management of respondent Jobbers 
' Association’s affairs, policies, practices, and actions are vested in 

respondents Jobbers Association officers, directors, and members. 

The officers of respondent, Jobbers Association, consist of a presi- 
dent, a vice president, a secretary and a treasurer who are members 
of respondent Jobbers Association and are elected annually by the 
respondent Jobbers Association members. The officers of respondent 
Jobbers Association, for the year 1949 are herewith and hereby made 
party respondents as though specifically named herein. 

The board of directors of respondent Jobbers Association consists of 
five of respondent Jobbers Association members who are elected an- 
nually by the membership of said respondent Jobbers Association. 
The directors of respondent Jobbers Association for the year 1949 
are herewith and hereby made party respondents as though specifically 
named herein. 

The membership of respondent Jobbers Association consists of 
approximately 70 corporations, individuals, firms, and partnerships 
who are all jobbers of bicycles, bicycle parts, and bicycle accessories, 
the principal part of whose business is of a wholesale nature, with 
the said respondent Jobbers Association members constituting most 
of the leading jobbers in this equipment throughout the United States. 

~The number of members of respondent Jobbers Association varies 
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from year to year. Respondent, Jobbers Association, is made a party 
respondent herein, not only on its own behalf but also as representative 
of those of its members as of January 1, 1949, whose principal places 
of business are located in the continental United States, and all of 
said members of respondent Jobbers Association as of January 1, 
1949, as so represented, are herewith and hereby made parties respond- 
ents as though specifically named herein. Whenever respondent Job- 
bers Association members are referred to hereinafter, they shall 
include only said members whose principal places of business are 
located in the continental United States. 

Par. 2. Respondent, Cycle Parts and Accessories Association, here- 
inafter referred to as respondent Parts Association, is an unincor- 
porated trade association, with its executive offices located at 122 
East Forty-second Street, New York, N. Y. 

The control, direction, and management of respondent Parts As- 
sociation’s affairs, policies, practices, and actions are vested in 
respondents Parts Association officers and members. 

The officers of respondent Parts Association consist of a president, 
a vice president, a secretary, and a treasurer, who are members of 
respondent Parts Association and are elected annually by the mem- 
bership of respondent Parts Association. The officers of respondent 
Parts Association for the year 1949 are herewith and hereby made 
party respondents as though specifically named herein. 

The membership of respondent Parts Association consists of ap- 
proximately 45 corporations, individuals, firms, and partnerships who 
are engaged in the business of manufacturing for sale, parts, mate- 
rials, and accessories for bicycles and who, except in a few instances, 
are not manufacturers, wholesalers, or retailers, of completed bicycles. 
The members of said respondent Parts Association comprise most of 
the leading manufacturers of bicycle parts, materials, and accessories 
in the United States. The number of said members varies from year 
to year. Respondent Parts Association is made a party respondent 
herein, not only on its own behalf but also as representative of its 
members as of January 1, 1949, and all of the members of respondent 
Parts Association as of January 1, 1949, as so represented, are here- 
with and hereby made party respondents as though specifically named 
herein. 

Par. 3. In the course and conduct of their respective businesses, re- 
spondent Jobbers Association members purchase the several types of 
bicycle equipment, for the purpose of resale, from various respondent 
Parts Association members and other assemblers and manufacturers 
thereof, and cause such equipment to be transported to said respondent 
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Jobbers Association members from the States of origin into the various 
other States of the United States and in the District of Columbia. 

Said respondent, Jobbers Association members, likewise in the 
course and conduct of their respective businesses resell and distribute 
such equipment to retail bicycle, parts and accessories dealers and to 
bicycle repair shops and as part of said sales, transport, or cause to 
be transported, such equipment from their respective places of busi- 
ness to said purchasers, most of whom are located in States of the 
United States other than the States of origin of such shipments, and 
in the District of Columbia. 

Both of said classes of respondents, Jobbers Association members 
and Parts Association members, are and were, during the periods here- 
inafter set forth, engaged in commerce between and among the several 
States of the United States and in the District of Columbia. 

Par. 4. Respondents, Jobbers Association, Jobbers Association of- 
ficers, Jobbers Association directors, Parts Association, and Parts 
Association officers, all aided, abetted, furthered and cooperated with 
other respondents in establishing and carrying out the understand- 
ings, agreements, combinations, and conspiracies hereinafter set forth, 
and actively participated in furtherance thereof in the manner and 
to the extent hereinafter set forth. 

Par. 5. Respondents, Jobbers Association members, are in compe- 
tition with each other and with other jobbers in bicycle equipment in 
selling, and seeking to sell, in commerce, between and among the 
several States of the United States and in the District of Columbia, 
to retail bicycle, parts, and accessory dealers and bicycle repair shops, 
various bicycle equipment, which is manufactured and sold to said 
respondent Jobbers Association members by respondent Parts Asso- 
ciation members and other assemblers, and manufacturers of such 
equipment except insofar as actual and potential competition has 
been hindered, lessened, restricted, restrained, and forestalled by the 
unfair methods and practices hereinafter set forth. 

Those jobbers who are in competition with respondent JobbersAsso- 
ciation members in selling and seeking to sell such equipment in the 
manner hereinbefore described, likewise purchase, or seek to pur- 
chase, such equipment from the manufacturers thereof, including 
respondent Parts Association members and other assemblers and man- 
ufacturers of bicycle equipment, and as part of such purchases, the said 
manufacturers and assemblers, including the aforesaid respondent 
Parts Association members, transport, or cause to be transported, such 
equipment to the various places of business of said competitors, which 
are located in States of the United States other than the States of origin 
of such shipments, and in the District of Columbia. 
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Par. 6. Respondent, Jobbers Association members, acting through 
and by means of respondents Jobbers Association, Jobbers Association 
officers, Jobbers Association directors, and, in some instances, acting 
between and among themselves, since about 1931, have, by means of 
agreements, understandings, combinations, and conspiracies between 
and among themselves, and with the other respondents, Parts Associ- 
ation, Parts Association officers, and Parts Association members, and 
by other means and methods, conspired and combined together and 
with others, and have united in and pursued a common and concerted 
planned course of action to adopt, carry out, and maintain in commerce 
between and among the several States of the United States and in the 
District of Columbia, certain restricting, restraining, and unfair poli- 
cies and trade practices hereinafter described, which they have effec- 
tuated and carried out by coercion, compulsion, and other unfair means 
and methods, as hereinafter set forth. 

Par. 7. Among the said restricting, restraining, and unfair policies 
and trade practices referred to in the preceding paragraphs, which 
were so formulated, adopted, and put into effect by the respondents, 
are the following: 

(1) A policy and practice which tends to, and does, restrict and con- 
fine membership in respondent Jobbers Association, by means of cer- 
tain arbitrary rules or standards, to such jobbers in bicycle equipment 
as the respondent members of said association are willing to compete 
with, in the sale and distribution of said bicycle equipment, and to pre- 
vent the acquisition of membership in said respondent Jobbers Asso- 
ciation by those other jobbers with whom the said members do not 
desire such competition. 

(2) A policy and practice by respondents Jobbers Association, Job- 
bers Association officers, directors, and members to compel all assem- 
blers and manufacturers of bicycles, parts, and accessories to sell such 
equipment only through respondent Jobbers Association members. 

(3) A policy and practice by respondents, Jobbers Association, Job- 
bers Association officers, directors, and members to prevent assemblers 
and manufacturers of bicycle equipment, parts, and accessories from 
selling said equipment to any jobbers in same who are not members of 
respondent Jobbers Association. 

(4) A policy and practice by respondents, Jobbers Association, Job- 
bers Association officers, directors, and members to prevent assemblers 
and manufacturers of completed cycles or of individual bicycle parts 
or accessories from selling same directly to mail-order houses, chain 
stores, department stores, or to any other outlets unless such sales are 
made at the same or higher prices than those charged by said assem- 
blers and manufacturers to respondent Jobbers Association members. 
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(5) A policy and practice by respondents, Jobbers Association, 
Jobbers Association officers, directors, and members to compel all as- 
semblers and manufacturers of bicycles, parts, and accessories to re- 
frain from selling such equipment directly to retail bicycle, parts and 
accessory dealers, to bicycle repair shops and to ultimate users thereof. 

(6) A policy and practice by respondents, Jobbers Association, 
Jobbers Association officers, directors, and members to encourage and 
persuade respondents Jobbers Association members to make their 
purchases of completed bicycles, and also of parts and accessories for 
bicycles, from those assemblers and manufacturers who “cooperate” 
with respondent Jobbers Association in carrying out the policies and 
practices herein enumerated. , 

(7) A policy and practice by respondents Jobbers Association, 
Jobbers Association officers, directors, and members to urge upon 
assemblers and manufacturers of bicycle equipment, parts, and acces- 
sories to fix and maintain resale prices for such equipment, not only 
with respect to sales by jobbers to the retail trade, but by the latter 
to the ultimate consumers. 

(8) A policy and practice by all of the respondents which tends to 
interfere with the sources of supply of nonmembers of respondent 
Jobbers Association. 

(9) A policy and practice by all of the respondents to enter into, 
and thereafter carry out, agreements and understandings between and 
among themselves relating to bicycles, parts, accessories and equip- 
ment manufactured or sold by respondents Parts Association members 
to restrict the sale and distribution of same to respondents Jobbers 
Association members. 

Par. 8. Pursuant to, in furtherance of, and with the result of ef- 
fectuating, the aforesaid objectives, policies, trade practices, and pur- 
poses of the hereinbefore mentioned combinations, conspiracies, agree- 
ments, and common courses of action, reepeaRne Jobbers Associa- 
tion, Jobbers Association officers, J subd Association directors, and 
J ers Association members, and each of them, have done inal per- 
formed prior to January 1, 1947, among other act and things, the 
following: 

(1) Respondents Jobbers Association members, acting through and 
by means of respondent Jobbers Association, agreed to formulate, 
adopt, follow, carry out, enforce, impose, and make effective, and have 
to a substantial extent formulated, adopted, followed, carried out, 
enforced, imposed, and made effective the policies and practices de- 
scribed in paragraph 7 hereof. 

(2) Respondents Jobbers Association members agreed to hold, and 
have held, at least one national meeting each year at which the afore- 
said policies and practices were adopted and agreed to. 
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(3) Respondents Jobbers Association directors agreed to hold, and 
have held, regular and special meetings at which the aforesaid policies 
and practices were adopted and agreed to. 

(+) Respondents, Jobbers Association members, have agreed to ap- 
point, and have appointed, through and by means of respondents, 
Jobbers Association, Jobbers Association officers, and Jobbers Asso- 
ciation directors, standing and special committees to enforce the 
aforesaid policies and practices by various means and methods. 

(5) Respondent, Jobbers Association, agreed to, and adopted, a 
resolution in 1931, which was accepted by respondent Parts Associa- 
tion, to compile and publish, in conjunction with respondent Parts 
Association, a directory of all jobbers “whose reputation in the trade 
is such as to entitle them to recognition for carrying on their business 
according to the highest standards of commercial practice,” with all 
members of both respondent Associations being requested to actively 
cooperate in compiling such a directory. 

(6) Respondent, Jobbers Association, acting through and by means 
of respondents, Jobbers Association officers and Jobbers Association 
directors, have distributed, or caused to be distributed, to respondents 
Parts Association members as a guide to them as to who are legitimate 
jobbers, the annual membership lists of respondent Jobbers Associa- 
tion, for the purpose and with the intent and effect of having said 
respondents Parts Association members confine their sales to jobbers 
of bicycle equipment, to those jobbers appearing on such lists, and, 
with a further intent and effect of informing and instructing new 
manufacturers of bicycles, parts and accessories, as they began selling 
and distributing such equipment, as to who are the legitimate jobbers 
in same. : 

(7) Respondents, Jobbers Association, pursuant to a resolution 
adopted by said respondent association in 1931, endeavored to secure 
the cooperation of respondents Parts Association members in re- 
fraining from selling the bicycle equipment which said respondents 
Parts Association members manufactured, through any channel of 
distribution other than respondents Jobbers Association members. 

(8) Respondents, Jobbers Association members, agreed to, and to 
some extent do, confine the purchase of their bicycle equipment, parts, 
and accessories to respondents Parts Association members to the exclu- 
sion of other manufacturers or assemblers of such equipment. 

(9) Respondents, Jobbers Association members, by various means 
and methods, sought to prevent sales by respondents Parts Associa- 
tion members, as well as other manufacturers of bicycle parts and 
equipment, to jobbers who were not members of respondent Jobbers 


Association. 
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(10) Respondents, Jobbers Association members, acting by and 
through respondent Jobbers Association, sought to have the manufac- 
turers of bicycle tires discontinue selling their factory brand bicycle 
tires directly to bicycle dealers and to confine such distribution to 
respondent Jobbers Association members. 

(11) Respondents, Jobbers Association members, acting through 
and by means of respondent Jobbers Association, sought to require 
retail dealers to make their purchases through respondents Jobbers 
Association members. 

(12) Respondent, Jobbers Association, attempted, by various means 
and methods, to prevent “price cutting” by jobbers who were not 
members of respondent Jobbers Association, as well as by respondents 
Jobbers Association members. 

(183) Respondents, Jobbers Association officers, obtained specific 
agreements from some respondents Jobbers Association members not 
to cut prices or to discontinue price-cutting activities. 

(14) Respondents, Jobbers Association members, by various means 
and methods, sought to prevent respondents Parts Association mem- 
bers, as well as other manufacturers of bicycle parts and equipment, 
from selling same directly to retail dealers and ultimate consumers. 

(15) Respondents, Jobbers Association members, acting through 
and by means of respondent Jobbers Association, sought to prevent 
manufacturers of bicycle equipment from selling such equipment to 
chain store organizations at less than the prices at which respondents 
Jobbers Association members sold such equipment to dealers thereof. 

(16) Respondents, Jobbers Association members, to some extent, 
have entered into agreements between and among themselves to sell 
various articles of bicycle equipment at uniform prices. 

(17) Respondents, Jobbers Association members, acting through 
and by means of respondent Jobbers Association agreed that each 
individual respondent member would use his best efforts to convince, 
by divers means and methods, manufacturers of completed bicycles not 
to sell same directly to chain stores at jobbers’ prices, but to require 
them to pay the same prices which said stores would be required to 
pay if they purchased such bicycles from respondents Jobbers Associa- 
tion members. 

(18) Respondents, Jobbers Association members, acting through 
and by means of respondent Jobbers Association, endeavored to pre- 
vent manufacturers of completed bicycles from selling same by means 
of distribution other than by respondents Jobbers Association 
members. 

(19) Respondents, Jobbers Association members, agreed to super- 
vise and investigate, and did supervise and investigate through and by 
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means of respondents Jobbers Association, Jobbers Association officers, 
and Jobbers Association directors, and by other means and methods, 
the practices and policies of jobbers, who are not members of re- 
spondent Jobbers Association, for the purpose of having said non- 
members recognize and conform to the policies, and practices of 
respondent Jobbers Association. 

Par. 9. Pursuant to, in furtherance of and with the result of ef- 
fectuating the aforesaid objectives, policies, trade practices, and pur- 
poses of the hereinbefore mentioned combinations, conspiracies, 
agreements, and common planned course of action, respondents, Parts 
Association, Parts Association officers, and Parts Association members 
have done and performed prior to January 1, 1947, among other acts 
and things, the following: 

(1) Entered into agreements and understandings with respondent 
Jobbers Association and certain of its members which had for their 
purpose and effect that respondent Jobbers Association members, in 
connection with their purchasing or securing of bicycle parts, acces- 
sories, or equipment should differentiate between those manufacturers 
and assemblers who were members of respondent Parts Association 
and those manufacturers and assemblers who were not members of 
said association by limiting and restricting their purchases of such 
equipment to those manufacturers or assemblers who were members 
of said association. 

(2) Respondent Parts Association accepted, and caused respond- 
ents Parts Association members to accept, a resolution agreed to and 
adopted by respondent Jobbers Association in 1931, to compile and 
publish, in conjunction with respondent Parts Association, a directory 
of all jobbers whose reputation in the trade is such as to entitle them 
to recognition for carrying on their business according to the highest 
standards of commercial practice, with all members of both respond- 
ent Associations being requested to actively cooperate in compiling 
such a directory. 

(3) Received and accepted, and caused to be received and accepted, 
the lists of jobbers hereinbefore referred to in subparagraph (6) of 
paragraph 8, which respondent Jobbers Association, acting through 
and by means of respondents Jobbers Association officers and Jobbers 
Association directors, have distributed, or caused to be distributed, 
as a guide to respondents Parts Association members, for the purpose, 
and with the intent and effect of having said respondent members 
confine their sales to jobbers of bicycle equipment to those jobbers 
appearing in such lists. 

(4) In conjunction with respondent Jobbers Association and pur- 
suant to a resolution adopted by said respondent Jobbers Association 
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in 1931, agreed to, and to some extent do, refrain from selling the 
bicycle equipment which they manufacture or sell, through channels 
of distribution other than respondent Jobber Association members. 

Par. 10. Each of the respondents named herein, in some instances, 
acted in concert and in cooperation with one or more of the other 
respondents, either directly or through or by means of respondents, 
Jobbers Association, Jobbers Association officers, Jobbers Associa- 
tion directors, Parts Association or Parts Association officers, or by 
other means or methods, in doing and performing the acts and things 
hereinabove alleged, and in effectuating, furthering and requiring 
compliance with the restricting, restraining, and unfair policies and 
trade practices formulated and adopted by respondent Jobbers Asso- 
ciation members, as hereinabove alleged. 

Par. 11. The capacity, tendency, and effect of the aforesaid agree- 
ments, combinations, policies, and practices, as well as the acts and 
things done and performed by the respondents herein, in pursuance 
thereof, are, and have been: 

(1) To give an illegal competitive advantage to respondents Job- 
bers Association members in the sale and distribution of bicycles, 
parts, accessories, and equipment to retail bicycle parts and acces- 
sories dealers and other retail distributors of such equipment, through- 
out the United States, and in the District of Columbia. 

(2) To give an illegal competitive advantage to respondent Parts 
Association members in the manufacture and sale of such equipment 
throughout the United States and in the District of Columbia. 

(83) To prevent jobbers in bicycle equipment throughout the United 

tates and in the District of Columbia, who are not members of re- 
spondent Jobbers Association, from securing various types of bicycles, 
parts, accessories, and equipment from the manufacturers or distribu- 
tors thereof. 

(4) To suppress, eliminate, and discriminate against those who are, 
or have been, engaged in, or desire to engage in, the sale and distribu- 
tion of bicycles, parts, accessories, and equipment, but who are not 
members of, or cannot become members of, or who do not wish to be- 
come members of, respondent Jobbers Association. 

(5) To unreasonably lessen, eliminate, restrain, stifle, hamper, and 
suppress competition in the sale and offering for sale of various types 
of bicycles, parts, accessories, and equipment throughout the United 
States and in the District of Columbia. 

(6) To prevent the establishment throughout the United States and 
in the District of Columbia of new jobbers in bicycles, parts, acces- 
sories, and equipment. 
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(7) To prevent: direct sales throughout the United States and in 
the District of Columbia by manufacturers of various types of bi- 
cycles, parts, accessories, and equipment to mail-order houses, chain 
stores, retail sellers, and dealers of bicycle parts and accessor re and. 
to bicycle repair shops. 

(8) To burden, hamper, and interfere with the normal and natural 
flow of trade in commerce of bicycles, parts, accessories, and equip- 
ment, into, through, and from the various States of the United States 
and in the District of Columbia. 

(9) To result in respondents Parts Association members not selling 
to those jobbers and wholesalers throughout the United States and 
in the District of Columbia who were not members of respondent 
Jobbers Association, or who cannot, or do not wish to, become members 
thereof. 

(10) To divert business in various bicycle equipment from the man- 
ufacturers thereof who do not conform to the restricting, restraining, 
and unfair policies and practices of respondents hereinbefore set forth. 

(11) To injure the competitors of respondents Jobbers Association 
members and Parts Association members by unfairly diverting busi- 
ness and trade in bicycles, parts, accessories, and equipment in com- 
merce between and among the several States of the United States and 
in the District of Columbia to said respondents and from said 
competitors. 

Par. 12. The acts and practices of the respondents as herein alleged, 
are all to the prejudice of competitors of respondents Jobbers Associa- 
tion members and Parts Association members and to the public; and 
have a dangerous tendency to hinder, and have actually hindered 
and prevented, competition in the sale of various types of bicycle equip- 
ment in “commerce” within the intent and meaning of the Federal 
Trade Commission Act; have unreasonably restrained such commerce 
in said bicycle equipment; have a dangerous tendency to create in 
respondents Jobbers Association members a monopoly in the resale 
and distribution of such equipment, and constitute unfair methods of 
competition in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


Report, FrnprnGs Aas ro THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on March 3, 1950, issued and subse- 
quently served its amended complaint in this proceeding upon the 
respondents named in the caption hereof charging the respondents in 
this proceeding with the use of unfair methods of competition in 
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commerce in violation of the provisions of that act. Thereafter, 
answers to the amended complaint were filed including those filed by 
respondent, Cycle Jobbers Association of America, Inc., on behalf of 
itself and its officers and members as such who are parties respondent 
herein, by respondent, Cycle Parts & Accessories Association, on its 
own behalf and on behalf of its officers and members as such who are 
parties respondent herein, and by respondent, the D. P. Harris Hard- 
ware Manufacturing Co., Inc., which three separate answers admitted 
certain of the allegations of fact set forth in the amended complaint 
and contained certain stipulations of evidentiary fact pertaining to 
other allegations thereof, and waived the right to further hearings as 
to the facts and other intervening procedure but reserved to such 
answering respondents the right to file briefs or to present oral argu- 
ment as to what order, if any, should be issued by the Commission. 

This matter thereafter came on to be heard upon the amended com- 
plaint, the answers thereto, the memorandum filed b:* counsel support- 
ing the amended complaint, the motion filed on April 26, 1950, by 
respondent Cycle Jobbers Association of America, {nc., on behalf of 
itself, its officers, directors, and members as such, who are respondents 
herein, and memorandum of counsel supporting the amended com- 
plaint in reply thereto, which memoranda and motion contained pro- 
posals respecting the form of any tentative order as might be issued 
by the Commission prior to final disposition of this proceeding. The 
Commission having reason to believe that the disposition recommended 
did not constitute an adequate disposition of the matter, on Septem- 
ber 19, 1950, issued and subsequently served upon the parties its tenta- 
tive findings as to the facts, conclusion, and order under the provisions 
of which respondents were afforded opportunity to be heard as to any 
objections they might have as to entry of said tentative findings as to 
the facts, conclusion, and tentative order to cease and desist, as the 
findings as to the facts, conclusion, and order to cease and desist of 
the Commission. Thereafter this matter came on to be heard before 
the Commission upon the record as aforesaid and upon the memoran- 
dum of Cycle Parts & Accessories Association containing certain ob- 
jections to the tentative findings as to the facts of the Commission and 
requesting inclusion of a proviso, memorandum of respondent, the 
D. P. Harris Hardware & Manufacturing Co., Inc., recommending 
revision of certain parts thereof, the memorandum filed by counsel 
supporting the amended complaint and the reply memorandum of 
Jycle Parts & Accessories Association; and the Commission, having 
duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 
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Paracrapu 1. Respondent, Cycle Jobbers Association of America, 
Inc., hereinafter referred to as respondent Jobbers Association, is a 
nonprofit corporation, organized, and existing under and by virtue 
of the laws of the State of Indiana, with its office and principal place 
of business located in care of the president of the association whose 
address is 596 Commonwealth Avenue, Boston, Mass. 

The control, direction, and management of respondent Jobbers As- 
sociation’s affairs, policies, practices, and actions are vested in respond- 
ents Jobbers Association officers, Jobbers Association directors, and. 
Jobbers Association members. 

The officers of respondent Jobbers Association consist of a presi- 
dent, a vice president, a secretary, and a treasurer, who are members 
of respondent Jobbers Association and are elected annually by the 
Jobbers Association members. The board of directors of respondent 
Jobbers Association consists of five members of respondent Jobbers 
Association, who are elected annually by the Jobbers Association mem- 
bers. Respondents Jobbers Association officers and respondents Job- 
bers Association directors, whose names are listed in section I of the 
conclusion which follow herein, comprise the officers and directors 
respectively for the year 1949 of respondent Jobbers Association. 

The membership of respondent Jobbers Association has consisted of 
approximately seventy corporations, individuals, firms, and partner- 
ships, who are jobbers of bicycles, bicycle parts, and bicycle accessories, 
the principal part of whose business is of a wholesale nature, with the 
said respondents Jobbers Association members constituting most of 
the leading jobbers in this equipment throughout the United States. 
The number of members of respondent Jobbers Association varies 
from year to year. Respondents Jobbers Association members are 
those corporations, firms, individuals, and partnerships comprising 
the membership of respondent Jobbers Association on January 1, 
1949, whose principal places of business are located in the continental 
United States. The names of said respondents Jobbers Association 
members are listed in section II, subsection A and B of the conclu- 
sion which follows hereinafter. 

Par. 2. Respondent, Cycle Parts & Accessories Association, here- 
nafter referred to as respondent Parts Association, is an unincor- 
porated trade association, with its executive offices located at 122 East 
Forty-second Street, New York, N. Y. 

The control, direction, and management of respondent Parts Asso- 
ciation’s affairs, policies, practices, and actions are vested in respond- 
ents Parts Association officers and members. 
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The officers of respondent Parts Association consist of a president, 
a vice president, a secretary, and a treasurer, who are members of 
respondent Parts Association and are elected annually by the member- 
ship of respondent Parts Association. Respondents Parts Association 
officers are those individuals who have comprised the officers of re- 
spondent Parts Association for the year 1949. The names of said 
respondents are listed in section I of the conclusion hereinafter set 
forth. 

The membership of respondent Parts Association has consisted of 
approximately 45 corporations, individuals, firms, and partnerships 
who are engaged in the business of manufacturing for sale, parts, ma- 
terials, and accessories for bicycles and who, except in a few instances, 
are not manufacturers, wholesalers, or retailers of completed bicycles. 
The members of said respondent Parts Association comprise most of 
the leading manufacturers of bicycle parts, materials, and accessories 
in the United States. The number of said members has varied from 
year to year. Respondents Parts Association members are those cor- 
porations, individuals, firms, and partnerships comprising the mem- 
bership of respondent Parts Association on January 1, 1949. The 
names of said respondents Parts Association members are listed in sec- 
tion IT, subsections C and D of the conclusion herein. 

Par. 3. In the course and conduct of their respective businesses, 
respondents Jobbers Association members purchase the several types 
of bicycle equipment, for the purpose of resale, from various respond- 
ents Parts Association members and other assemblers and manufac- 
turers thereof, and cause such equipment to be transported to said 
respondents Jobbers Association members from the States of origin 
into the various other States of the United States, and in the District 
of Columbia. 

Said respondents, Jobbers Association members, likewise in the 
course and conduct of their respective businesses resell and distribute 
such equipment to retail bicycle, parts, and accessories dealers and to 
bicycle repair shops and as part of said sales, transport, or cause to be 
transported, such equipment from their respective places of business 
to said purchasers, most of whom are located in States of the United 
States other than the States of origin of such shipments, and in the 
District of Columbia. 

Both of said classes of respondents, Jobbers Association members and : 
Parts Association members, are and were, during the periods here- 
inafter set forth, engaged in commerce between and among the several 
States of the United States, and in the District of Columbia. 

Par. 4, Respondent, Jobbers Association, and some of its officers and 
some of its members, which officers are no longer officers thereof and 
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which members are no longer members thereof, and respondent Parts 
Association, and some of its officers, which officers are no longer officers 
thereof, and some of its members, prior to January 1, 1947, variously 
aided, abetted, furthered, and cooperated with other respondents in 
establishing and carrying out some or all of the understandings, agree- 
ments, combinations, and conspiracies hereinafter set forth. 

Par. 5. Respondents, Jobbers Association members, are in competi- 
tion with each other and with other jobbers in bicycle equipment in 
selling, and seeking to sell, in commerce, between and among the sev- 
eral States of the United States and in the District of Columbia, to 
retail bicycle, parts, and accessory dealers and bicycle repair shops, 
various bicycle equipment, which is manufactured and sold to said 
respondents Jobbers Association members by respondents Parts Asso- 
ciation members and other assemblers, and manufacturers of such 
equipment except insofar as actual and potential competition has been 
hindered, lessened, restricted, restrained, and forestalled by the unfair 
methods and practices hereinafter set forth. 

Those jobbers who are in competition with respondents Jobbers As- 
sociation members in selling and seeking to sell such equipment in the 
manner hereinbefore described, likewise purchase, or seek to purchase, 
such equipment from the manufacturers thereof, including respondents 
Parts Association members and other assemblers and manufacturers of 
bicycle equipment, and as part of such purchases, the said manufac- 
turers and assemblers, including the aforesaid respondents Parts As- 
sociation members, transport, or cause to be transported, such equip- 
ment to the various places of business of said competitors, which are 
located in States of the United States other than the States of origin of 
such shipments, and in the District of Columbia. 

Par. 6. Respondent, Jobbers Association, and some of its officers, 
which officers are no longer officers thereof, and some of its members, 
- which members are no longer members thereof, did, prior to January 
1, 1947, engage variously in some or all of the following acts and - 
things: 

(1) Acting through and by means of respondent Jobbers Associa- 
tion, agreed to formulate, adopt, follow, carry out, enforce, impose, 
and make effective, and have to a substantial extent formulated, 
adopted, followed, carried out, enforced, imposed, and made effective 
the policies and practices hereinafter described in Paragraph 8 hereof ; 

(2) Agreed to hold, and have held, at least one national meeting 
each year at which the aforesaid policies and practices were adopted 
and agreed to. 
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(3) Agreed to hold, and have held, regular and special meetings 
at which the aforesaid policies and practices were adopted and agreed 
to. 

(4) Agreed to appoint, and have appointed, through and by means 
of respondent Jobbers Association and its officers and directors, stand- 
ing and special committees to enforce the aforesaid policies and prac- 
tices by various means and methods. 

(5) Agreed to, and adopted, a resolution in 1931, which was ac- 
cepted by respondent Parts Association, to compile and publish, in 
conjunction with respondent Parts Association, a directory of all 
jobbers whose reputation in the trade is such as to entitle them to 
recognition for carrying on their business according to the highest 
standards of commercial practice, with all members of both respond- 
ent associations being requested to actively cooperate in compiling 
such a directory. 

(6) Acting through and by means of officers and directors of re- 
spondent Jobbers Association, have distributed, or caused to be dis- 
tributed, to respondents Parts Association members as a guide to 
them as to who are “legitimate” jobbers, the annual membership 
lists of respondent Jobbers Association, for the purpose and with the 
intent and effect of having said respondents Parts Association mem- 
bers confine their sales to jobbers of bicycle equipment, to those job- 
bers appearing on such lists, and, with a further intent and effect of 
informing and instructing new manufacturers of bicycles, parts, and 
accessories, as they began selling and distributing such equipment, 
as to who are the legitimate jobbers in same. 

(7) Pursuant to a resolution adopted by said respondent associa- 
tion in 1931, endeavored to secure the cooperation of respondents 
Parts Association members in refraining from selling the bicycle 
equipment which said respondents Parts Association members manu- 
factured, through any channel of distribution other than respondents 
Jobbers Association members. 

(8) Agreed to, and to some extent have confined the purchase of 
bicycle equipment, parts, and accessories to respondents Parts As- 
sociation members to the exclusion of other manufacturers or assem- 
blers of such equipment. 

(9) By various means and methods, sought to prevent sales by re- 
spondents Parts Association members, as well as other manufacturers 
of bicycle parts and equipment, to jobbers who were not members of 
respondent Jobbers Association. 

(10) Acting by and through respondent Jobbers Association, sought 
to have manufacturers of bicycle tires discontinue selling their factory 
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brand bicycle tires directly to bicycle dealers and to confine such dis- 
tribution to respondents Jobbers Association members. 

(11) Acting through and by means of respondent Jobbers Associ- 
ation, sought to require retail dealers to make their purchases through 
respondents Jobbers Association members. 

(12) Attempted, by various means and methods, to prevent price 
cutting by jobbers who were not members of respondent Jobbers 
Association, as well as by respondents Jobbers Association members. 

(13) Obtained specific agreements from some respondents Jobbers 
Association members not to cut prices or to discontinue price-cutting 
activities. 

(14) By various means and methods, sought to prevent respondents 
Parts Association members, as well as other manufacturers of bicycle 
parts and equipment, from selling same directly to retail dealers and 
ultimate consumers. 

(15) Acting through and by means of respondent Jobbers Associa- 
tion, sought to prevent manufacturers of bicycle equipment from 
selling such equipment to chain store organizations at less than the 
prices at which respondents Jobbers Association members sold such 
equipment to dealers thereof. 

(16) To some extent, have entered into agreements between and 
among themselves to sell various articles of bicycle equipment at 
uniform prices. 

(17) Acting through and by means of respondent Jobbers Asso- 
ciation, agreed that each individual respondent member would use his 
best efforts to convince, by divers means and methods, manufacturers 
of completed bicycles not to sell same directly to chain stores at jobbers’ 
prices, but to require them to pay the same prices which said stores 
would be required to pay if they purchased such bicycles from respond- 
ents Jobbers Association members. 

(18) Acting through and by means of respondent Jobbers Associ- 
ation, endeavored to prevent manufacturers of completed bicycles from 
selling same by means of distribution other than by respondents Job- 
bers Association members. 

(19) Agreed to supervise and investigate, and did supervise and 
investigate through and by means of respondent Jobbers Association, 
and its officers and directors, and by other means and methods, the 
practices and policies of jobbers, who were not members of respondent 
Jobbers Association, for the purpose of having said nonmembers rec- 
ognize and conform to the policies, and practices of respondent J ob- 
bers Association. 

Par. 7. Respondent, Parts Association and some of its officers, who 
no longer are officers thereof, and some of its members, did, prior to 
January 1, 1947, engage in some or all of the following acts and things : 


950 FEDERAL TRADE COMMISSION DECISIONS 
Findings AT FF. TSG; 


(1) Entered into agreements and understandings with respondent 
Jobbers Association and certain of its members which had for their 
purpose and effect that respondents Jobbers Association members, in 
connection with their purchasing or securing of bicycle parts, acces- 
sories or equipment should differentiate between those manufacturers 
and assemblers who were members of respondent Parts Association 
and those manufacturers and assemblers who were not members of said 
Association by limiting and restricting their purchases of such equip- 
ment to those manufacturers or assemblers who were members of said 
association. 

(2) Caused respondent Parts Association to accept, and caused 
respondents Parts Association members to accept, a resolution agreed 
to and adopted by respondent Jobbers Association in 1931, to compile 
and publish, in conjunction with respondent Parts Association, a 
directory of all jobbers whose reputation in the trade is such as to 
entitle them to recognition for carrying on their business according 
to the highest standards of commercial practice, with all members of 
both respondent associations being requested to actively cooperate in 
compiling such a directory. 

(3) Received and accepted, and caused to be received and accepted, 
the lists of jobbers hereinbefore referred to in subparagraph (6) of 
paragraph 6, which respondent Jobbers Association, acting through 
and by means of certain of its officers and directors, have distributed, 
or caused to be distributed, as a guide to respondents Parts Associa- 
tion members, for the purpose, and with the intent and effect of having 
said respondent members confine their sales to jobbers of bicycle 
equipment to those jobbers appearing in such lists. 

(4) In conjunction with respondent Jobbers Association and pur- 
suant to a resolution adopted by said respondent Jobbers Association 
in 1931, agreed to, and to some extent have refrained from selling 
the bicycle equipment which they manufacture or sell, through chan- 
nels of distribution other than respondents Jobbers Association 
members. 

Par. 8. The acts and things referred to in paragraphs 6 and 7 were 
performed and engaged in pursuant to, in furtherance of, and with 
the result of effectuating certain restricting, restraining, and unfair 
policies and trade practices. Those acts and things found to have 
been engaged in, in paragraph 6 hereof, were performed for the 
purpose of effectuating all of the objectives, policies, and trade prac- 
tices set forth hereinafter, and the acts and things referred to in 
paragraph 7 were performed for the purpose of effectuating the 
objectives, policies, and trade practices set forth in subparagraphs (8) 
and (9)-hereinafter as follows: 
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(1) A policy and practice which has tended to and has restricted 
and confined membership in respondent Jobbers Association by means 
of certain arbitrary rules and standards to such jobbers in bicycle 
equipment as those respondents Jobbers Association members com- 
prising the membership thereof for some years prior to January 1, 
1947, were willing to compete with in the sale and distribution of 
said bicycle equipment, and to prevent the acquisition of membership 
in said respondent Jobbers Association by those other jobbers with 
whom said respondent members did not desire such competition. 

(2) A policy by respondent Jobbers Association and its officers and 
directors, and said respondents Jobbers Association members to compel 
all assemblers and manufacturers of bicycle parts and accessories to 
sell such equipment only through respondents Jobbers Association 
members. 

(3) A policy and practice by respondent Jobbers Association and 
its officers and directors, and said respondents Jobbers Association 
members to prevent assemblers and manufacturers of bicycle equip- 
ment, parts, and accessories from selling said equipment to any jobbers 
in same who were not members of respondent Jobbers Association. 

(4) A policy and practice by respondent Jobbers Association, and 
its officers and directors, and said respondents Jobbers Association 
members to prevent assemblers and manufacturers of completed cycles 
or of individual bicycle parts or accessories from selling same directly 
to mail order houses, chain stores, department stores, or to any other 
outlets unless such sales were made at the same or higher prices than 
those charged by said assemblers and manufacturers to said respond- 
ents Jobbers Association members. 

(5) A policy and practice by respondent Jobbers Association, and 
its officers and directors, and said respondents Jobbers Association 
members to compel all assemblers and manufacturers of bicycles, parts, 
and accessories to refrain from selling such equipment directly to re- 
tail bicycle, parts, and accessory dealers, to bicycle repair shops and 
to ultimate users thereof. 

(6) A policy and practice by respondent Jobbers Association, and 
its officers and directors, and said respondents Jobbers Association 
members to make their purchases of completed bicycles, and also of 
parts and accessories for bicycles, from those assemblers and manu- 
facturers who cooperated with respondent Jobbers Association in car- 
rying out the policies and practices herein enumerated. 

(7) A policy and practice by respondent Jobbers Association, and 
its officers and directors, and said respondents Jobbers Association 
members to urge assemblers and manufacturers of bicycle equipment to 
fix and maintain resale prices for such equipment not only with respect 
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to sales by jobbers to the retail trade, but by the latter to the ultimate 
consumers. 

(8) A policy and practice by respondent Jobbers Association and 
respondent Parts Association and their officers, and the respective . 
respondent members comprising the membership of such associations 
for some years prior to January 1, 1947, which has tended to inter- 
fere with the sources of supply of nonmembers of respondent Jobbers 
Association. 

(9) A policy and practice by the said respondents referred to in 
subparagraph (8) above to enter into and thereafter carry out agree- 
ments and understandings between and among themselves relating to 
bicycle parts, accessories, and equipment manufactured or sold by 
respondents Parts Association members to restrict the sale and dis- 
tribution of same to respondents Jobbers Association members. 

Par. 9. Each of the acts and things referred to in paragraph 6 above 
has been engaged in and performance thereof was for the collective 
purposes designated in paragraph 8, and each of the acts and things 
referred to in paragraph 7 above has been engaged in and performance 
thereof was for the collective purposes designated in subparagraphs 
(8) and (9) of paragraph 8. The performance of the acts referred to 
in paragraph 6 by respondent Jobbers Association and certain of its 
former officers and former members in the aggregate for the purposes 
designated in paragraph 8 hereof has constituted the acts of said 
respondent Jobbers Association and of the respondents Jobbers Asso- 
ciation members who were members of said association on January 1, 
1947, and prior thereto; and the performance of the acts referred to 
in paragraph 7 by respondent Parts Association and certain of its 
former officers and certain of its members in the aggregate for the 
purposes designated in subparagraph (8) and subparagraph (9) of 
paragraph 8 has constituted the acts of said respondent Parts Associa- 
tion and of the respondents Parts Association members who were 
members of said association on January 1, 1947, and prior thereto. 
The Commission, therefore, finds that all of said respondents Jobbers 
Association members and said respondents Parts Association members 
have acted in concert and in cooperation in performing the respective 
acts and things as herein found in paragraphs 6 and 7, and in effectu- 
ating, furthering, and requiring compliance with the restraining, re- 
stricting, and unfair policies and trade practices by them pursued and 
adopted. Accordingly, the Commission finds that the respondent Job- 
bers Association and the aforesaid respondents Jobbers Association 
members, acting through and by means of respondent Jobbers Associ- 
ation and its officers and directors and between and among themselves, 
and respondent Parts Association and the aforesaid respondents 
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Parts Association members, acting through and by means of respond- 
ent Parts Association and its officers and between and among them- 
selves, have conspired and combined together and among themselves 
to adopt, carry out, and to maintain in commerce between and among 
the several States of the United States, and in the District of Colum- 
bia, the respective unfair policies and trade practices, hereinbefore 
described in the manner and to the extent designated, which they have 
effectuated by coercion, compulsion, and by other unfair means and 
methods. 

Par. 10. The capacity and tendency and, in instances, the effect of 
the aforesaid agreements, combinations, policies, and practices, as well 
as the acts and things done and performed in pursuance thereof, have 
been: 

(1) To give an illegal competitive advantage to said respondents 
Jobbers Association members in the sale and distribution of bicycles, 
parts, accessories, and equipment to retail bicycle parts and accessories 
dealers and other retail distributors of such equipment, throughout 
the United States, and in the District of Columbia. 

(2) To give an illegal competitive advantage to said respondents 
Parts Association members in the manufacture and sale of such equip- 
ment throughout the United States and in the District of Columbia. 

(3) To prevent in some instances jobbers in bicycle equipment 
throughout the United States and in the District of Columbia, not 
members of respondent Jobbers Association, from securing various 
types of bicycles, parts, accessories, and equipment from the manufac- 
turers or distributors thereof. 

(4) To discriminate against those who have been engaged in, or 
desired to engage in, the sale and distribution of bicycles, parts, acces- 
sories, and equipment, but who were not members of, or could not 
_become members of, or who did not wish to become members of, 
respondent Jobbers Association. 

(5) To unreasonably lessen, eliminate, restrain, stifle, hamper, and 
suppress competition in the sale and offering for sale of various types 
of bicycles, parts, accessories, and equipment throughout the United 
States, and in the District of Columbia. 

(6) To prevent the establishment throughout the United States, 
and in the District of Columbia, of new jobbers in bicycles, parts, 
accessories, and equipment. 

(7) To prevent direct sales throughout the United States, and in 
the District of Columbia, by manufacturers of various types of bicy- 
cles, parts, accessories, and equipment to mail order houses, chain 
stores, retail sellers, and dealers of bicycle parts and accessories, and 
to bicycle repair shops. 
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(8) To burden, hamper, and interfere with the normal and natural 
flow of trade in commerce of bicycles, parts, accessories, and equip- 
ment, into, through and from the various States of the United States 
and in the District of Columbia. io 

(9) To result to some extent in said respondents Parts Association 
members not selling to those jobbers and wholesalers throughout the 
United States, and in the District of Columbia, who were not members 
of respondent Jobbers Association, or who could not, or did not wish 
to, become members thereof. 

(10) To divert business in various bicycle equipment from the 
manufacturers thereof who did not conform to the restricting, re- 
straining, and unfair policies and practices of respondents herein- 
before set forth. 

(11) To injure the competitors of respondents Jobbers Association 
members and Parts Association members by unfairly diverting busi- 
ness and trade in bicycles, parts, accessories, and equipment in com- 
merce between and among the several States of the United States, and 
in the District of Columbia, to said respondents and from said com- 
petitors. 

CONCLUSION 


The acts and practices of the respondents as herein found have been 
to the prejudice of competitors of said respondents Jobbers Association 
members and Parts Association members and to the public; have had 
a dangerous tendency to hinder, and have actually hindered and pre- 
vented, competition in the sale of bicycles and various types of bicycle 
equipment in “commerce” within the intent and meaning of the Fed- 
eral Trade Commission Act; have unreasonably restrained such com- 
merce in said products; have had a dangerous tendency to create 
in respondents Jobbers Association members a monopoly in the resale 
and distribution of such products, and constitute unfair methods of 
competition in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 

The terms of the order to cease and desist which is being issued 
herein provide for appropriate disposition of this proceeding as to 
all the parties joined herein as respondents. 

I. Under the terms thereof, service of the findings as to the facts, 
and conclusion of the Commission, and of such order to cease and 
desist shall be made upon respondent Jobbers Association and re- 
spondent Parts Association and upon those parties respondent in this 
proceeding who, on January 1, 1949, were the officers or directors of 
the aforesaid respondent associations, such service to have the same 
legal force and effect as though each of said respondent officers and 
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directors were specifically named therein. In addition to such other 
service as may be made upon them, therefore, as members respondent 
of either of said associations, service will be made upon Alexander 
Scaison, Robert B. Wilson, Cyril O. Ling, and Manny Beckwith, as 
officers of Cycle Jobbers Association of America, Inc., upon H. E. 
Short, Sr., Ben Boren, Howard R. Johnsen, Arthur O. Lemon, and 
M. C. ‘Tower, as directors thereof, and upon R. M. Timms, John W. 
Wharton, Henry C. Bush, and Ernest A. Moller, as officers of Cycle 
Parts & Accessories Association. 

II. The terms of said order to cease and desist, in effect, further 
provide for service thereof, together with the findings as to the facts 
and conclusion, upon each of the respondents Jobbers Association 
members; namely, those corporations, individuals, firms, and partner- 
ships comprising the membership thereof on January 1, 1949, whose 
respective principal places of business are located in the continental 
United States, and upon each of the respondents Parts Association 
members comprising the membership thereof on January 1, 1949, said 
service to have the same legal force and effect as though each of said 
respondents were specifically named therein. Said respondents Job- 
bers Association members are set forth hereinafter in subsections (A) 
and (B), and the names of respondents Parts Association members 
are set forth in subsections (C) and (D). 

(A) Those respondents Jobbers Association members holding 
membership in such association on January 1, 1947, were: 

F, A. Baker Co., 129 Duane Street, New York, N. Y. 

The Bean Son Co., 718 Mission Street, San Francisco, Calif. 

John T. Bill & Co., Inc., 1042 South Grand Avenue, Los Angeles, 
Calif. 

Boren Bicycle Co., 810 Main Street, Little Rock, Ark. 

R. H. Brown Co., 502 First Avenue South, Seattle, Wash. 

J. EK. Bunker Co., Inc., 1520 Commerce Street, Tacoma, Wash. 

Bullard Bicycle Co., 1311 Polk Avenue, Houston, Tex. 

Chicago Cycle Supply Co., 224 North Desplaines Street, Chicago, 
Ill. 

City Cycle Supply Co., 47 Murray Street, New York, N. Y. 

Columbus Cycle & Sport Goods Co., 69 East Long Street, Co- 
lumbus, Ohio. 

Consolidated Bicycle & Toy Co., Inc., 94 Chambers Street, New 
Yorks Ny ik. 

Cowan-Boze Co., Inc., 244 Nelson Street SW., Atlanta, Ga. 

Edwards & Crist, 1316 Girard Avenue, Philadelphia, Pa. 

A. Ferri Co., 66 Main Street, Pawtucket, R. I. 

Herbert L. Flake, 206 Milam Street, Houston, Tex. 
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Fridrich Bicycle & Auto Supply Co., 3800 Lorain Avenue, Cleve- 
land, Ohio. 

Geo. H. & Robert C. Greiss, 1841 Vine Street, Philadelphia, Pa. 

W. H. Grover, 603 East City Hall Avenue, Norfolk, Va. 

Guarantee Bicycle Co., 1164 North Kingshighway Street, St. 
Louis, Mo. 

Gulf Supply Co., 1620 Melpomene Street, New Orleans, La. 

The Jake Hayutin & Sons Co., 1421 Larimer Street, Denver, Colo. 

Hub Cycle & Radio Co., Inc., 596 Commonwealth Avenue, Boston, 
Mass. 

Hans Johnsen Co., 2106 Main Street, Dallas, Tex. 

Island Cycle Supply Co., 9 East Hennepin Avenue, Minneapolis, 
Minn. 

L. W. Keenen & Co., 604 Northwest Sixth Street, Portland, Oreg. 

Keystone-Haverford Co., Inc., 6 North Fifth Street, Philadelphia, 
Pa. 

Arthur O. Lemon, 237 Portage Street, Kalamazoo, Mich. 

Lewis Supply Co., Inc., 98 Chambers Street, New York, N. Y. 

Louisville Cycle & Supply Co., 220 West Market Street, Louisville, 
Ky. 

The Merry Sales Co., 378 Seventh Street, San Francisco, Calif. 

The Merry Co., Inc., 2440 East Twelfth Street, Los Angeles, Calif. 

Midwest Bicycle & Toy Co., 520 West Fort Street, Detroit, Mich. 

Nicetown Cycle Co., 4014 Germantown Avenue, Philadelphia, Pa. 

Northwest Bicycle & Supply Co., 278 Cedar Avenue, Minneapolis, 
Minn. 

Jonas B. Oglaend, Inc., 12 Warren Street, New York, N. Y. 

Paramount Cycle & Supply Co., 64 Brookline Avenue, Boston, 
Mass. 

Pinnell’s, Inc., 701 West Broad Street, Richmond, Va. 

Progressive Cycle & Auto Supply Co., Inc., 85 Chambers Street, 
New York, N. Y. 

Rhode Island Cycle Co., 57 Washington Street, Providence, R. I. 

Shannon Cycle Co., 2223 North Second Avenue, Birmingham, Ala. 

Southern Hardware & Bicycle Co., 2336 Liberty Street, Jackson- 
ville, Fla. 

Standard Cycle Co., Inc., 1470 South Michigan Avenue, Chicago, 
Tl. 

Cliff Stump Sporting Goods Co., 5 West Lawrence Street, Helena, 
Mont. 

Walthour & Hood Co., Pryor Street and Auburn Avenue, Atlanta, 
Ga. 
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epee Wilson Sales Co., 1136 South Olive Street, Los Angeles, 
alif. 
Joseph Woodwell Co., 201 Wood Street, Pittsburgh, Pa. 

(B) Admitted to membership in respondent Jobbers Association 
subsequent to January 1, 1947, but who were members on or prior to 
January 1, 1949, were the following respondents Jobbers Association 
members : 

Alexander Sales Co., 815 Trent Street, Spokane, Wash. 

Case Cycle & Lawnmower Supply, P. O. Box 1148, Tulsa, Okla. 

Finch Earnest Corp, Ninth Avenue and Speer Boulevard, Denver, 
Colo. 

Indiana Cycle Supply Co., 534 Capital Avenue, Indianapolis, Ind. 

Murphy Cycle Supply Co., 100 Mitchell Street SW., Atlanta, Ga. 

Spring Hub Cycle Co., 512 East Grand Avenue, Des Moines, Iowa. 

Wichita Cycle & Supply, 111 North Spruce Street, Wichita, Kans. 

Mallett Supply Co., 1416 Polk Avenue, Houston, Tex. 

Mead Cycle Co., 4520 West Madison Street, Chicago, Ill. 

Pacific Cycle & Supply Co., 1900 Grove Street, Oakland, Calif. 

M. Sharf & Co., Inc., 85 Portland Street, Boston, Mass. 

Standard Cycle Co., 111 North Eleventh Street, Fort Smith, Ark. 

(C) The respondents Parts Association members holding member- 
ship in such association on January 1, 1947, were: 

The Ashtabulabow Socket Co., Ashtabula, Ohio. 

Baldwin-Duckworth, Springfield 2, Mass. 

Bearings Co. of America, Lancaster, Pa. 

Bevin Bros. Manufacturing Co., East Hampton, Conn. 

Columbia Steel & Brass Corp., New York 7, N. Y. 

Delta Electric Co., Marion, Ind. 

Diamond Chain Co., Inc., Indianapolis 7, Ind. 

The Dill Manufacturing Co., Cleveland, Ohio. 

Joseph Dixon Crucible Co., Jersey City 3, N. J. 

Eclipse Machine Division, Bendix Aviation Corp, Elmira, N. Y. 

The Faulhaber Co., Monroeville, Ohio. 

The Goodyear Tire & Rubber Co., Inc., Akron, Ohio. 

Greyhound Leather Sport Novelty Co., Inc., New York 1, N. Y. 

D. P. Harris Hardware & Manufacturing Co., New York, N. Y. 

Hartford Steel Ball Co., Hartford 6, Conn. 

Liquid Veneer Corp., Buffalo 11, N. Y. 

Lobdell-Emery Manufacturing Co., Alma, Mich. 

H. & F. Mesinger Manufacturing Co., New York 55, N. Y. 

McCauley Metal Products, Inc., Buffalo 13, N. Y. 

Murray Ohio Manufacturing Co., Cleveland 10, Ohio (Mussel- 
man Brake Division). 
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National Screw & Manufacturing Co., Cleveland 4, Ohio. 
New Departure (Division General Motors Corp.), Bristol, Conn. 
Persons Majestic Manufacturing Co., Worcester 8, Mass. 
A. Schrader’s Son, Brooklyn, N. Y. 

The Seiss Manufacturing Co., Toledo 12, Ohio. 

Shepherd Products Co., Worcester, Mass. 

Starr Bros. Bell Co., East Hampton, Conn. 

Spradling’s, St. Louis 4, Mo. 

Stewart Warner Corp., Chicago 14, Ill. 

W. J. Surre & Son, Erie, Pa. 

The Torrington Co., Torrington, Conn. 

The Troxel Manufacturing Co., Elyria, Ohio. 

United States Rubber Co., New York, N. Y. 

B. Urich Co., Milwaukee 3, Wis. 

Wald Manufacturing Co., Inc., Maysville, Ky. 

The Washburn Co., Rockford, Il. 

The Washburn Co., Worcester, Mass. 

Williams Steel Wheel & Rim Co., Inc., Utica 4, N. Y. 

(D) Admitted to membership in respondent Parts Association sub- 
sequent to January 1, 1947, but who were members on or prior to Janu- 
ary 1, 1949, were the following respondents Parts Association mem- 
bers: 

Dennis Mitchell Industries, Philadelphia 24, Pa. 

K. A. Laboratories, Inc., Brooklyn, N. Y. 

Fluhr Manufacturing Co Milwaukee 4, Wis. 

Charles Gulotta Co., (Gleddale iS Nia. 

Musselman Corp., Santa Barbara, Calif. 

H. D. Smith Manufacturing Corp., East Detroit, Mich. 
Superior Parts Manufacturing Corp., Chicago 12, Ill. 
Superior Plating Works, Chicago 39, Ill. 

Textile Rubber Co., Akron, Ohio. 

Young America Manufacturing Corp., New York, N. Y. 
Textile Rubber Co., Bowden, Ga. 

Cle-Van, Inc. (formerly Van Cleef Bros., Inc.), Chicago 19, Ml. 
Young America Manufacturing Corp., New X One Nadas 

et? Anothen of the terms of such order provides et dismissal of 
the amended complaint as to those respondents Jobbers Association 
members and respondents Parts Association members who became 
members of such associations subsequent to Ja anuary 1, 1947, such 
dismissal being without prejudice, however, to the right of the Com- 
mission, should future conditions so warrant, to resume proceedings 
against said respondents in accordance with the regular procedure 
of the Commission. This provision for dismissal without prejudice 
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applies and refers to the respondents whose names appear in section 
II, subsections (B) and (D). 

Service of the amended complaint was made on Chefford Master 
Manufacturing Co., Inc., and on Make-A-Lite, Inc., Division, Chefford 
Master Manufacturing Co., Inc. Separate answer to the amended 
complaint has been filed by said Make-A-Lite, Inc., Division of Chef- 
ford Master Manufacturing Co., Inc. There is no record basis upon 
which to base a determination that either of said respondents held 
membership in respondent Parts Association on January 1, 1947, or 
on January 1, 1949, or has participated in the practices referred to in 
the amended complaint. The provision for dismissal without preju- 
dice of the amended complaint with reference to certain classes of 
respondent members of such association appearing in the order herein 
in effect applies also and refers to Cheftord Master Manufacturing 
Co., Inc., and to Make-A-Lite, Inc., Division, Chefford Master Manu- 
facturing Co., Inc. 

Service of the amended complaint was made also upon Carlisle Tire 
and Rubber Division, Carlisle Corp., and upon the Carlisle Corp. It 
appears from the answer of Carlisle Corp. filed on behalf of itself 
and on behalf of Carlisle Tire and Rubber Division of said corporation 
that neither of said respondents have held membership as such in 
respondent Parts Association. Respondent, Carlisle Corp., prior to 
January 10, 1949, was a subsidiary of another corporation, which ap- 
pears to have been a member at some period in respondent Parts Asso- 
ciation. There is no record basis upon which to base a determination 
that either of said respondents has participated in the practices which 
are the subjects of this proceeding, and the provision for dismissal 
without prejudice of the amended complaint appearing in the order 
of the Commission herein in effect apples also and refers to Carlisle 
Corp. and to Carlisle Tire and Rubber Division, Carlisle Corp. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission, the answers 
thereto and upon the record including the objections and requests for 
revision filed by certain of the respondents in reference to a tentative 
decision issued by the Commission on September 19, 1950; and the 
Commission having made its findings as to the facts and its conclu- 
sion that the respondents as designated have violated the provisions 
of the Federal Trade Commission Act: 

I. Lt is ordered, That respondent Cycle Jobbers Association of Amer- 
ica, Inc., hereinafter referred to as.respondent Jobbers Association, 
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a nonprofit corporation, its successors, assigns, employees, agents, 
and representatives, each and every one of its respondent officers as 
of January 1949, as officers thereof and their successors, and each and 
every one of its respondent directors as of January 1949, as directors 
thereof and their successors, and each and every one of the respondents 
Jobbers Association members holding membership therein on January 
1, 1947, and their successors and assigns, directly or indirectly, jointly 
or severally, or through any corporate or other means or device, in 
connection with the purchase, jobbing, offering for sale, sale, or 
distribution in commerce, as commerce is defined in the Federal Trade 
Commission Act, of bicycles, bicycle parts, or equipment, do forthwith 
cease and desist from entering into, continuing, cooperating in, or 
carrying out any planned common course of action, agreement, un- 
derstanding, combination, or conspiracy, whether express or implied, 
between any two or more of said respondents, or between any one or 
more of said respondents and any other respondents named or referred 
to in this order, or their successors or assigns, or with others not 
parties hereto, to do or perform any of the following acts, policies, or 
practices: 

(1) Restricting or confining membership in respondent Jobbers 
Association, its successors or assigns, by any standards, rules, or 
regulations to such jobbers in bicycles, bicycle parts, or equipment, as 
the respondents Jobbers Association members, their successors or 
assigns, are willing to compete with in the sale or distribution of 
such products. 

(2) Adopting or applying any standards, rules, or regulations for 
the respondent Jobbers Association which differentiate, or attempt 
to differentiate, between jobbers in bicycles, bicycle parts or equip- 
ment, who are members of said association, its successors or assigns, 
and other jobbers in such products, for the purpose, or with the intent, 
or effect, of thereby securing for said respondent members any status 
or advantage relating to offers, amounts, prices, discounts, or con- 
ditions of sale not granted to, or secured by, or for, any other jobbers 
in such products. 

(3) Preparing, compiling, publishing, or distributing or attempt- 
ing to prepare, compile, publish, or distribute, by any means or 
method, between or among themselves, or in conjunction or coopera- 
tion with respondent Cycle Parts & Accessories Association, herein- 
after referred to as respondent Parts Association, its officers or mem- 
bers or their respective successors or assigns, or with others, any 
directory, list or compilation, regardless of form or designation, of 
jobbers in bicycles, bicycle parts or equipment, for the purpose, or 
with the intent, express or implied, or with the effect, of thereby 
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differentiating, or attempting to differentiate, as to standards or other 
qualifications or criteria of legitimacy in business, between such job- 
bers so named and other jobbers engaged in the resale of such mer- 
chandise. . 

(4) Distributing, or causing to be distributed, or attempting to dis- 
tribute, or to cause to be distributed, by any means or method, to re- 
spondents Parts Association members, their successors, or assigns, 
or to any other manufacturer or assembler of bicycles, bicycle parts, 
or equipment, or to anyone else, any directory, list, or compilation, 
regardless of form or designation, of some or all of the members of 
respondent Jobbers Association or its successors or assigns, for the 
purpose, or with the intent, express or implied, or with the effect, 
of having such distributees in any way, confine, limit, or restrict their 
sales to jobbers of bicycles, bicycle parts, or equipment to those jobbers 
appearing in such directory, list or compilation. 

(5) Distributing, or causing to be distributed, by any means or 
method, to any manufacturer or assembler of bicycles, bicycle parts, 
or equipment, who directly or indirectly seeks information or instruc- 
tions of any nature or description, regarding jobbers in same, any 
directory, list or compilation, of some or all of the members of re- 
spondent Jobbers Association, their successors or assigns, for the 
purpose, or with the intent, express or implied, or with the effect, 
of having such directory, list or compilation utilized in any way 
as differentiating or attempting to differentiate as to standards or 
other qualifications or criteria of legitimacy in business between such 
jobbers so named and other jobbers. 

(6) Compelling, or using any persuasion or influence, or attempting 
to compel or persuade or influence, by any means or method, assemblers 
or manufacturers of bicycles, bicycle parts, or equipment, to sell such 
products solely through members of the respondent Jobbers Asso- 
ciation, its successors or assigns. 

(7) Preventing, or attemptimg to prevent, manufacturers or as- 
semblers of bicycles, bicycle parts, or equipment from selling such 
products to any jobbers in same because such jobbers are not members 
of respondent Jobbers Association, its successors or assigns. 

(8) Adopting, enforcing, or utilizing any means or method which 
has as its purpose or effect interference or attempted interference, of 
any nature or description, with any source of supply of bicycles, bicycle 
parts, or equipment of nonmembers of respondent Jobbers Association, 
its successors or assigns because of such nonmembership. 

(9) Adopting, enforcing, or utilizing any means or method which 
has as its purpose or effect the compelling or using of persuasion or 
influence, or the attempting to compel or persuade or influence, by any 


962 FEDERAL TRADE COMMISSION DECISIONS 


‘Order 47 BF Dac: 


means or method, any manufacturers or assemblers of bicycles, bicycle 
parts, or equipment to refrain from selling such products directly 
to retailers, bicycle parts and accessories dealers, bicycle repair shops, 
or the ultimate users thereof. 

(10) Adopting, enforcing, or utilizing any means or method which 
has as its purpose, or effect, to prevent or seek to prevent assemblers 
or manufacturers of completed bicycles or individual bicycle parts or 
accessories, from selling or in anywise disposing of same, directly to 
mail-order houses, chain stores, department stores, or to any other 
means of distribution, or outlet, unless such sales or dispositions are 
made at the same or higher prices than those charged, levied, or as- 
sessed by said manufacturers or assemblers to respondents Jobbers 
Association members, their successors or assigns. 

(11) Adopting, enforcing, or utilizing any means or method which 
has as its purpose or effect the designation or selection or attempted 
designation or selection of any particular manufacturers or assemblers 
of bicycles, bicycle parts, or equipment from whom respondents Job- 
bers Association members, their successors, or assigns, are solicited, 
encouraged or persuaded to make their purchases. | 

(12) Adopting, enforcing, or utilizing any means or method which 
has as its purpose or effect, the compelling, persuading, or influencing, 
or attempting to compel, persuade, or influence any manufacturers or 
assemblers of bicycles, bicycle parts, or equipment to fix or maintain 
resale or consumer prices for such products. 

(13) Adopting, enforcing, or utilizing any means or method where- 
by respondents Jobbers Association members, their successors, or as- 
signs, limit or restrict or attempt to limit or restrict, to any extent” 
or degree, their purchase of bicycles, bicycle parts, or equipment, to 
any particular or designated manufacturers or assemblers of such 
products. 

(14) Adopting, enforcing, or utilizing any means or method to 
have or attempting to have, manufacturers of bicycle tires not sell, or 
discontinue selling, their factory brand tires directly to bicycle dealers, 
or to limit such distribution, in any manner or fashion, to respondents 
Jobbers Association members, their successors, or assigns. 

(15) Adopting, enforcing, or utilizing through respondent Jobbers 
Association, its successors or assigns, any means or method to compel 
or coerce, or to attempt to compel or coerce, in any manner, retail 
dealers in bicycles, bicycle parts, or equipment to confine their pur- 
chases of such products to respondents Jobbers Association members, 
their successors, or assigns. 

(16) Adopting, enforcing, or utilizing any means or method to 
cause or prevent or to attempt to cause or prevent, sales of bicycles, 
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bicycle parts, or equipment to, or by any jobber or jobbers, at any 
specific, given or suggested price or prices, terms, or conditions of 
sale. 

(17) Adopting, enforeing, or utilizing any means or method to fix 
or maintain or attempt to fix or maintain, the prices at which jobbers 
offer for sale, or sell, any bicycles, bicycle parts, or equipment. 

(18) Adopting, enforcing, or utilizing any means or method to 
prevent, or to attempt to prevent, manufacturers of completed bicycles 
from selling such products directly to chain stores at the same prices 
or on the same terms or conditions of sale as said manufacturers offer 
or grant to jobbers, or to attempt, in any way, to cause said manufac- 
turers to sell, offer, or grant such products to chain stores, at any 
specific price or prices, or according to any specific terms or conditions 
of sale. 

(19) Supervising, or attempting to supervise, by any means or 
method, the policies or practices of jobbers not members of respondent 
Jobbers Association, its successors, or assigns, for the purpose, or with 
the intent, or effect, of having such nonmember jobbers recognize or 
conform to any of the policies, objectives, acts, or practices of said 
association, its successors or assigns. 

II. lt is further ordered, That nothing contained in this order shall 
be construed as prohibiting any respondent Jobber Association mem- 
ber, named or referred to herein, from independently negotiating or 
entering into any legal exclusive or other sales or representation agree- 
ment, or selecting its own source of supply or customers, where the 
effects are not such that they may substantially lessen competition or 
tend to create a monopoly in any line of commerce. 

III. /é¢ is further ordered, That respondent Parts Association, an 
unincorporated trade association, its successors, assigns, employees, 
agents, and representatives, and each and every one of its respondent 
officers as of January 1, 1949, as officers thereof and their successors, 
and each and every one of the respondents Parts Association members 
holding membership therein on January 1, 1947, and their successors 
or assigns, directly or indirectly, jointly or severally, or through any 
corporate or other means or device, in connection with the offering 
for sale, sale, or distribution, in commerce, as commerce is defined 
in the Federal Trade Commission Act, of bicycles, bicycle parts, ac- 
cessories, or equipment, do forthwith cease and desist from entering 
into, continuing, cooperating in, or carrying out, any planned com- 
mon course of action, agreement, understanding, combination, or con- 
spiracy, whether express or implied, between any two or more of said 
respondents or between any one or more of said respondents, and any 
other respondents named or referred to herein, or with others not 
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parties hereto, to do or perform any of the following acts, policies, 
or practices: 

(1) Entering into or attempting to enter into, carrying out or at- 
tempting to carry out by any means or method, any agreement or 
understanding of any nature or description, which has for its purpose 
or intent or effect that respondents Jobbers Association members, their 
successors, or assigns, differentiate or attempt to differentiate between 
those manufacturers and assemblers who are members of respondent 
Parts Association, and those manufacturers and assemblers who are 
not members of respondent Parts Association, for the purpose or with 
the effect of limiting or restricting their purchases or procurement of 
bicycle parts, accessories, or equipment to those manufacturers and 
assemblers who are such members. 

(2) Entering into or attempting to enter into, carrying out or at- 
tempting to carry out by any means or method, any agreement or 
understanding of any nature or description, which has for its. pur- 
pose or intent or effect differentiating or attempting to differentiate 
between those jobbers who are members of respondent Jobbers Asso- 
ciation, and those jobbers who are not such members, or between those: 
jobbers who are designated by respondent Jobbers Association as 
complying with particular standards, qualifications or criteria of 
legitimacy in business and those jobbers not so designated, for the 
purpose or with the effect or limiting or restricting sales by respond- 
ents Parts Association members of bicycle parts, accessories or equip- 
ment to those jobbers who are members of respondent Jobbers Asso- 
ciation, or to those jobbers who are so designated by said Jobbers As- 
sociation. 

(3) Preparing, distributing, employing, or utilizing in any manner, 
for either of the above purposes, any directory, list, or compilation 
of part or all of the membership of respondent Jobbers Association, 
its successors or assigns, or of those jobbers which respondent Job- 
ber Association, its successors or assigns, select or designate as comply- 
ing or qualifying with particular standards, qualifications, or criteria 
of legitimacy in business. 

IV. It ts further ordered, That nothing contained in this order shall 
be construed as prohibiting any respondent Parts Association mem- 
ber, named or referred to herein, from independently negotiating or 
entering into any legal exclusive or other sales or representation agree- 
ment, or selecting its own source of supply or customers, where the 
effects are not such that they may substantially lessen competition 
or tend to create a monopoly in any line of commerce. 

V. It ts further ordered, That in addition to the regular service of 
the findings as to the facts, conclusion, and order to cease and desist 


CYCLE! JOBBERS ASSOCIATION OF AMERICA, INC., ET AL. 965 
930 Order 


herein, upon respondents Jobbers Association and Parts Association, 
a copy of said documents shall likewise be served upon all the parties 
whose names appear in section I and section II, subparagraphs (A), 
(B), (C), and (D) of the conclusion of the Chrnntiaatoh: namely, 
each and every officer, director, and respondent member a respond- 
dent Jobbers Acton as of January 1, 1949, as shown by the 
answer of respondent Jobbers Association to the amended complaint 
herein, and upon each and every officer and respondent member of 
respondent Parts Association, as of January 1, 1949, as shown by the 
answer of respondent Parts Association, and it is further ordered, that 
the provisions of this order to cease and desist shall have the same 
legal force and effect as though each and every one of said respondents 
were specifically named herein. 

VI. Jt ts further ordered, That the amended complaint be, and the 
same hereby is, dismissed as to those respondents designated in section 
HI, subparagraphs (B) and (D) of the aforesaid conclusion, which 
list includes, among others, those respondents, who, as shown by 
certain of the answers filed herein, became members of the respective 
respondent Associations subsequent to January 1, 1947, but without 
prejudice to the right of the Commission, should future facts so 
warrant, to resume prosecution against said respondents in accord- 
ance with the Commission’s regular procedure. 

It is further ordered, That all of the respondents herein except 
those as to whom the amended complaint has been dismissed, shall, 
within 60 days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner and 
form in which they have complied with this order. 


966 FEDERAL TRADE COMMISSION DECISIONS 


Sylabus 47 EF. T.C. 


In rHEe MATTER OF 


BASIC FOOD MATERIALS, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5734. Complaint, Jan. 23, 1950—Decision, Jan. 26, 1951 


Where a corporation and its president, who determined and controlled its 
policies and practices, engaged in the competitive interstate sale and dis- 
tribution of soluble seasonings and spices designated as “D. F. M. Soluble 
Seasonings”; in advertising in newspapers and. periodicals and through 
circulars, leaflets, pamphlets, and other literature— 

Represented and implied that their said soluble seasoning products were 

absolutely sterile; the facts being that while the bacteria count therein 

was negligible, they were not absolutely sterile; 

{b) Represented and implied that their product was the natural spice flavor 
available in its purest form since it was produced from extracted flavoring 
substances of natural spices, which, in their natural state, are a filthy 
product, high in bacteria content, and contain insect fragments, rodent hair, 
and frequently rodent fecal matter ; 

The facts being that ground natural spices do not contain bacteria or foreign 
matter to such an extent as to be unsanitary, and are not filthy; 

(c) Falsely represented that ground natural spices tend to acquire a musty 
or moldy flavor within a short period; and 

(d) Falsely represented that use of their seasonings and spices would cause 
less gastric distress than would ground natural spices through the state- 
ment that gastric distress and unpleasantness attended the digestion of 
certain oils and other substances present in ground natural spices; 

With effect of disparaging competitors and their products, and with tendeney 
to divert trade from such competitors to themselves: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and their competitors, and 
constituted unfair and deceptive acts and practices and unfair methods 
of competition in commerce. 


(a 


~— 


As respects charges of the complaint that former advertising statements of 
respondents falsely represented that greater uniformity of flavor and greater 
flavor retention would be afforded by the use of their soluble spice seasoning 
products than by products which contained ground natural spices, said 
charges were not supported by the record, in the opinion of the Commission, 
and were accordingly dismissed. 


As regards statements, as alleged in the complaint, to the effect that ground 
natural spices will cause spoilage, undue discoloration or hasten putre- 
faction of pork products, and that bacteria are a causative factor in said 
conditions, and that use of natural seasoning is hazardous, the complaint 
did not expressly charge that false representations had been made that 
use of such seasonings entailed spoilage and the other adverse effects noted ; 
and accordingly, no issue having been adequately presented with respect 
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to said matter, no determination specifically relating to the lawfulness of 
respondents’ use of said particular advertising statement was made by the 
Comunission. 

Before Mr. Frank Hier, trial examiner. 

Mr. William L. Pencke for the Commission. 

Mr. Frank Leonetti, of Cleveland, Ohio, for respondents. 


ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Basic Food Mate- 
rials, Inc., and Ray F. Beerend, hereinafter referred to as respondents, 
have violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrapy 1. Respondent, Basic Food Materials, Inc., is a corpo- 
ration organized under the laws of the State of Ohio, with its prin- 
cipal office and place of business at 806-810 Broadway, in the city 
of Cleveland, and State of Ohio. Respondent Ray F. Beerend is 
president of said respondent corporation and, as such, determines 
and controls all of the policies and business practices of said corpora- 
tion. His principal place of business is the same as that of respondent 
corporation. 

Par. 2. Respondents are now and have been for more than 5 years 
last past engaged in the business of selling and distributing soluble 
seasonings and spices designated as “B. F. M. Soluble Seasonings,” 
which products are defined as food in the Federal Trade Commission 
Act. 

Respondents are now and have been at all times hereinafter men- 
tioned in competition with other manufacturers of spices and season- 
ing preparations in commerce as commerce is defined in the Federal 
Trade Commission Act. 

Par. 3. In the course and conduct of their aforesaid business, the 
respondents have disseminated and are now disseminating, and have 
caused and are now causing the dissemination of, advertisements con- 
cerning their said products by the United States mails and by various 
other means in commerce, as commerce is defined in the Federal Trade 
Commission Act; and respondents have also disseminated and are now 
disseminating, and have caused and are now causing the dissemination 
of, advertisements concerning their said products, by various means, 
for the purpose of inducing, and which are likely to induce, directly 
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or indirectly, the purchase of their said products in commerce, as com- 
merce is defined in the Federal Trade Commission Act. Among, and 
typical of, the statements and representations contained in said ad- 
vertisements, disseminated and caused to be disseminated, as afore- 
said, by the United States mails, by advertisements in newspapers and 
periodicals, and by circulars, leaflets, pamphlets, and other advertising 
literature, are the following: 


THE SANITARY WAY to Season Your Tomato Products ! 

BFM Soluble Spice Seasonings are absolutely sterile. No insect fragments, 
rodent hairs, mold, fungi, lead or tannins. 

BASIC 
Food Materials, Inc., 
806 Broadway, Cleveland 15, O. 

You get perfect quality and flavor control with B. F. M. Soluble Seasonings. 
They contain all of the extracted flavor substances, without any of the objec- 
tionable ingredients, such as fibre, ash, foreign particles, specks and bacteria, 
found in old-fashioned, antiquated seasonings. * * * 

WHY NATURAL GROUND SPICES CAUSE GASTRIC DISTRESS 

The flavor ingredient of ground spices is contained in minute, tiny cells of 
oils and resinous substances, locked in fibrous particles. Part of these cells are 
crushed when the spice is milled and their flavor released. Other cells retain 
their flavor. This flavor is not released until the gastric juices of the stomach 
go to work on them. ‘The stomach, in an effort to try and digest these indigestible 
fibrous spice particles, releases these flavor cells, causing gastric distress with 
all of its attendant unpleasantness. 

Do not take our word for this. Convince yourself by making this simple test. 
Make a small batch of pork sausage with B. F. M. Seasoning. Fry the sausage 
and eat it. Note its clean, sweet pleasing and delicate flavor. Now make a 
small batch of pork sausage with natural ground spices. Fry and eat it. Get 
the harsh flavor, and then for hours after you have eaten it you will notice 
the unpleasant belching with its strong spicy character. 

B. F. M. PORK SAUSAGH SHASONING is natural spice flavor, in its purest 
and most available form. It is produced from the extracted flavoring substances 
of natural spices. It is ground into a soluble carrier (salt or dextrose). 

Ground spices in their natural state are a filthy product. They are very high 
in bacteria content. They also contain insect fragments, rodent hair and many 
times rodent fecal matter as well as undesirable fibrous and insoluble substances 
containing chlorophyl, discoloring the sausage in which it is used. 

The extraction process, by which the flavoring substances are removed from 
natural spices for the production of B. fF. M. PORK SAUSAGE SEASONING, 
eliminates completely all of this objectionable material. All of the inert, fibrous 
matter and insoluble substances are discarded. Only the true, rich natural 
flavor is retained. 

Pork itself is high in bacteria count. Why aggravate this condition by increas- 
ing the natural bacteria in the meat you have to contend with? Bacteria causes 
spoilage, discoloration, and hastens putrifaction. Every time you use natural 
ground spices in your pork sausage you hang out a “Welcome Danger” sign. 

Do not take our word for this bacteria and filth content in ground spices. 
Put some under a strong microscope and see it with your own eyes. 
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. We cannot get very excited, either, about so-called sterilized natural spice. 
All the foreign matter is still present, even if it is sterilized. I. still do not 
relish sterilized rodent hair or fecal matter. Do you? 

Par. 4. By means of the foregoing representations and statements, 
and others similar thereto but not herein specifically set forth, respond- 
ents represent and imply that their soluble spice seasoning products 
are absolutely sterile, contain pure flavor extractions without the 
objectionable ingredients present in natural ground spices, such as 
fiber, foreign particles, bacteria, and similar adulterations; that by 
using the natural ground spices, the oils and other substances are 
contained and locked in fibrous particles and not dissolved until they 
reach the stomach; that in the process of digestion, the gastric juices 
release said flavoring extracts thereby causing gastric distress and 
attending unpleasantness; that respondents’ product is the natural 
spice flavor available in its purest form for the reason that it is pro- 
duced from extracted flavoring substances of natural spices and 
ground into a soluble carrier which may be either salt or be dextrose; 
that ground spices in their natural state are a filthy product, high in 
bacteria content, and containing insect fragments, rodent hair, and 
frequently rodent fecal matter; that greater uniformity of flavor can 
be obtained in products in which respondents’ spice flavoring extracts 
are used than in those products in which ground natural spices are 
used, and that flavor retention is much greater in products in which 
respondents’ flavoring extracts are employed than in those in which 
ground spices are used, and that ground natural spices have a tendency 
to acquire a musty or moldy flavor within a short period of time. 

Par. 5. In truth and in fact, all of the foregoing representations and 
statements, and many other similar thereto, are grossly exaggerated, 
false, and misleading. Respondents’ B. F. M. soluble seasonings are 
not absolutely sterile and inevitably contain a certain amount of 
bacteria which, however, do not affect the health of the human being. 
Ground natural spices do not contain foreign matter, filth, or bacteria 
to such an extent or of such a nature as to be unsanitary or deleterious 
to the health; the use of respondents’ B. F. M. soluble spice seasonings 
will not cause less gastric distress than ground natural spices. Ground 
natural spices will not cause spoilage, undue discoloration or hasten 
putrifaction of pork products. The use of respondents’ soluble spice 
seasonings will not give greater uniformity of flavor nor have greater 
flavor retention than ground natural spices and ground natural spices 
-will not cause or have a tendency to cause musty or moldy flavor. 
Moreover, the representations made in respondents’ advertising mate- 
rial, as set forth in paragraph 3 herein, have a tendency to and do 
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disparage respondents’ competitors and their products, and unfairly 
divert trade to respondents from said competitors. 

Par. 6. The aforesaid acts and practices of the respondents as herein 
alleged are all to the prejudice and injury of the publ’c, and constitute 
unfair and deceptive acts and practices, and unfair methods of compe- 
tition in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


Report, FinpINGs as To THE Facrs, anpD Orprr 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on January 23, 1950, issued and subse- 
quently served its complaint in this proceeding upon respondents, 
Basic Food Materials, Inc., a corporation, and Ray F. Beerend, indi- 
vidually and as an officer of such corporation, charging said respon- 
dents with the use of unfair and deceptive acts and practices and 
unfair methods of Gompetition in commerce in violation of the provi- 
sions of that act. After the filing by respondents of their answer to. 
the complaint, at a hearing held on May 15, 1950, before a trial 
examiner of the Commission theretofore duly designated by it, a stipu- 
lation containing a statement of facts was read into the record pur- 
suant to agreement between respondents and counsel supporting the 
complaint, and respondents thereunder waived further intervening 
procedure including the submission of recommended decision by the 
trial examiner and the privilege of filing brief, and the proceeding, 
on May 17, 1950, was closed for the taking of testimony. Thereafter, 
the proceeding regularly came on for final hearing before the Com- 
mission upon the complaint, respondents’ answer, and the evidence 
received into the record by stipulation; and the Commission, having 
duly considered the matter and. being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom.. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, Basic Food Materials, Inc., is a corpo- 
ration organized under the laws of the State of Ohio, with its prin- 
cipal office and place of business at 845 State Street, in the town of 
Vermilion, and State of Ohio. Respondent Ray F. Beerend is presi- 
dent of said respondent corporation, and, as such, determines and 
controls all of the policies and business practices of said corporation. 
His principal place of business is the same as that of respondent 
corporation. 
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Par. 2. Respondents are now and have been for more than 5 years 
last past engaged in the business of selling and distributing soluble 
seasonings and spices designated as “B. F. M. Soluble Seasonings,” 
which products come within that category of products defined as 
“food” in the Federal Trade Commission Act. 

Respondents are now and have been at all times hereinafter men- 
tioned in competition with other manufacturers of spices and season- 
ing preparations in commerce, as “commerce” is defined by the Federal 
Trade Commission Act. 

Par. 3. In the course and conduct of their aforesaid business, the 
respondents prior to 1946 disseminated and caused the dissemination 
of, advertisements concerning their said products by the United States 
mails and by various other means in commerce, as commerce is defined 
in the Federal Trade Commission Act; and respondents also dissem- 
inated and caused the dissemination of, advertisements concerning 
their said products, by various means, for the purpose of inducing, 
and which were likely to induce, directly or indirectly, the purchase 
of their said products in commerce, as commerce is defined in the 
Federal Trade Commission Act. Among, and typical of, the state- 
ments and representations contained in said advertisements, dissem- 
inated and caused to be disseminated, as aforesaid, by the United 
States mails, by advertisements in newspapers and periodicals, and by 
circulars, leaflets, pamphlets, and other advertising literature, were 
the following: 

THE SANITARY WAY to season your Tomato Products! 

B. F. M. Soluble Spice Seasoning are absolutely sterile. No insect fragments, 
rodent hairs, mold, fungi, lead or annins. 

BASIC Food Materials, Inc., 
806 Broadway, 
Cleveland 15, O. 

You get perfect quality and flavor control with B. F. M. Soluble Seasonings. 
They contain all of the extracted flavor substances, without any of the objection- 
able ingredients, such as fibre, ash, foreign particles, specks and bacteria, found 
in old-fashioned, antiquated seasonings. * * * 

WHY NATURAL GROUND SPICES CAUSE GASTRIC DISTRESS. 

The flavor ingredient of ground spices'is contained in minute, tiny cells of 
oils and resinous substances, locked in fibrous particles. Part of these cells are 
crushed when the spice is milled and their flavor released. Other cells retain 
their flavor. This flavor is not released until the gastric juices of the stomach 
go to work on them. The stomach, in an effort to try and digest these indigestible 
fibrous spice particles, releases these flavor cells, causing gastric distress with 
all of its attendant unpleasantness. 

Do not take our word for this. Convince yourself by making this simple test. 
Make a small batch of pork sausage with B. F. M. Seasoning. Fry the sausage 
and eat it. Note its clean, sweet pleasing and delicate flavor. Now make a small 
batch of pork sausage with natural ground spices. Fry and eat it. Get the 
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harsh flavor, and then for hours after you have eaten it, you will notice the 
unpleasant belching with its strong spicy character. 

B. F. M. PORK SAUSAGE SEASONING is natural spice flavor, in its arene 
and most available form. It is produced from the extracted flavoring substances. 
of natural spices. It is ground into a soluble carrier (salt or dextrose). 

Ground spices in their natural state are a filthy product. They are very 
high in bacteria content. They also contain insect fragments, rodent hair and 
many times rodent fecal matter as well.as undesirable fibrous and insoluble 
substances containing chlorophyl, discoloring the sausage in which it is used. 

The extraction process, by which the flavoring substances are removed from 
natural spices for the production of B. F. M. PORK SAUSAGE SEASONING, 
eliminates completely all of this objectionable material. All of the inert, fibrous 
matter and insoluble substances are discarded. Only the true, rich natural flavor 
is retained. 

Pork itself is high in bacteria count. Why aggravate this condition by increas- 
ing the natural bacteria in the meat you have to contend with? Bacteria causes 
spoilage, discoloration, and hastens putrefaction. Every time you use natural 
ground spices in your pork sausage you hang out a “Welcome Danger” sign. 

Do not take our word for this bacteria and filth content in ground spices. 
Put some under a strong microscope and see it with your own eyes. 

We cannot get very excited, either, about so-called sterilized natural spice. 
All the foreign matter is still present, even if it is sterilized. I still do not relish 
sterilized rodent hair or fecal matter. Do you? 

Par. 4. By means of the foregoing representations and statements 
and others similar thereto but not herein specifically set forth, respond- 
ents have represented and have implied that their soluable spice 
seasoning products are absolutely sterile and contain pure flavor ex- 
tractions without the objectionable ingredients present in ground 
natural spices such as fiber, foreign particles, bacteria, and similar 
adulterations; that respondents’ product is the natural spice flavor 
available in its purest form for the reason that it is produced from 
extracted flavoring substances of natural spices and that ground spices 
in their natural state are a filthy product, high in bacteria content, 
and containing insect fragments, rodent hair, and frequently rodent 
fecal matter; that ground natural spices have a tendency to acquire 
a musty or moldy flavor within a short period of time; and that gastric 
distress and unpleasantness attend the digestion of certain of the oils 
and other substances present in ground natural spices. 

Par. 5. The foregoing representations are false and misleading. 
Although the bacteria count in respondents’ B. F. M. soluble season- 
ings is negligible, such spice seasonings are not absolutely sterile 
and in any event ground natural spices do not contain bacteria to 
such an extent or of such kind as to be unsanitary. Ground natural 
spices do not contain bacteria or foreign matter to such an extent 
or of such kind as to render them deleterious to health, or unsanitary, 
and in their natural state ground spices are not a athe product. 
They do not cause and have no tendency to cause a musty or moldy 
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flavor. The representation that the use of ground natural spices 
will cause gastric distress and attending unpleasantness, together 
with other statements appearing in the advertising, constitutes a 
representation also that the use of respondents’ seasonings and spices 
will cause less gastric distress than will ground natural spices. Such 
representation is misleading and deceptive for the reason that respond- 
ents’ B. F. M. souble seasonings will not cause ee gastric distress 
than ground natural spices. 

Par. 6. The false and misleading representations formerly used 
by respondents which pertained to ground natural spices, as referred 
to in paragraph 4 above, had a tendency to disparage and did dis- 
parage respondents’ competitors and their products and had the 
tendency and capacity to divert trade to respondents from said com- 
petitors. 

CONCLUSION 


The aforesaid acts and practices of the respondents as herein found 
were all to the prejudice and injury of the public and to competitors 
of respondents and constituted unfair and deceptive acts and practices 
and unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 

Additional charges of the complaint relate to other advertising 
statements formerly used by respondents which represent that greater 
uniformity of flavor and greater flavor retention will be afforded by 
use of their soluble spice seasoning products than by those products 
which contain ground natural spices, it being alleged that the ad- 
vertising statements relating to superiority in these respects are 
false. In the opinion of the Commission, the charges as they relate 
to the falsity of these representations are not supported by the record 
and they are accordingly being dismissed. 

A statement appears in paragraph 5 of the complaint to the effect 
that ground natural spices will not cause spoilage, undue discoloration, 
or hasten putrefaction of pork products. In this connection, the 
complaint has alleged that statements to the effect that bacteria is a 
causative factor in spoilage, discoloration, and putrefaction of pork 
products have been disseminated by respondents in their advertising, 
together with other statements that use of natural seasonings is hazard- 
ous, but the complaint does not charge expressly that false representa- 
tions, in fact, have been made that use of such seasonings entails spoil- 
age and the other adverse effects noted. Inasmuch as an issue does not 
appear to be adequately presented in respect thereto, no determination 
specifically relating to the lawfulness of respondents’ use of these par- 
ticular advertising statements is being made by the Commission. 
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This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondents, 
and a stipulation containing a statement of facts entered into between 
respondents and counsel supporting the complaint; and the Commis- 
sion having made its findings as to the facts and its conclusion that 
respondents have violated the Federal Trade Commission Act: 

It is ordered, That respondent, Basic Food Materials, Inc., a cor- 
poration, and its officers, agents, representatives, and employees, and 
respondent, Ray F. Beerend, individually and as an officer of said 
corporation, and his agents, representatives, and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale, or distribution in commerce, as commerce is defined 
in the Federal Trade Commission Act, of seasonings and spices, do 
forthwith cease and desist from: 

1. Representing in any maner that respondents’ B. F. M. soluble 
seasonings or any other products of substantially similar composition 
or possessing substantially similar properties, whether sold under the 
same name or any other name, are sterile or entirely free from bacteria. 

2. Representing that ground natural spices are filthy products or 
representing in any other manner that they are unsanitary or that 
their use is deleterious to health. 

3. Representing in any manner that the use of ground natural spices 
will cause or tend to cause a musty or moldy flavor. 

4. Representing in any manner that respondents’ B. F. M. soluble 
seasonings or any other products of substantially similar composition 
or possessing substantially similar properties, whether sold under the 
same name or any other name, will cause less gastric distress than 
ground natural spices. 

It is further ordered, That the charges of the complaint directed to 
use by respondents of advertising statements attributing greater uni- 
formity and retention of flavor to their soluble seasonings and spices 
in comparison to those products which contain ground natural spices 
be, and the same hereby are, dismissed. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port, in writing, setting forth in detail the maner and form in which 
they have complied with this order. 
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Syllabus 


In THE MATTER OF 


CARBOLA CHEMICAL COMPANY, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5742. Complaint, Mar. 1, 1950—Decision, Jan. 26, 1951 


Where a corporation engaged in the interstate sale and distribution of a rodenti- 
cide designated as ‘CCC Rat and Mouse Destroyer” and “CCC Liquid Rat 
and Mouse Destroyer”; and its officers, who directed and controlled it; in 
advertising in newspapers and by other means— 

{a) Represented that said product was an effective killing agent for mice and 
rats and that use thereof would kill all mice and rats on the premises; and 

(b) Represented that mice and rats, after eating the product would go outdoors 
to die; 

The facts being the product would not kill mice; and while it would, under cer- 
tain circumstances, kill rats, it could not be relied upon to kill all rats on 
the premises, nor was there any assurance that after eating the product they 
would go outdoors to die; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public and thereby cause it to purchase substantial quantities 
of their said product: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts 
acts and practices in commerce. 


In said proceeding in which complaint issued on March 1, 1950, and respondents 
contended that their said CCC Rat and Mice Destroyer or CCC Liquid Rat 
and Mice Destroyer had not been sold since December 15, 1948, or advertised 
since April 20, 1949, and that therefore no cease and desist order should 
issue against them; 

It appearing, however, that on November 18, 1940, 31 F T. C. 1791, the corporate 
respondent entered into a stipulation with the Commission under which it 
agreed to cease and desist from making, in connection with the sale of a 
substantially similar rodenticide, substantially similar representations to 
those herein concerned ; and that while they had stopped selling the product 
thus designated on the aforesaid date, they had continued to sell a rodenti- 
cide designated as “CCC Rat Destroyer”: ; 

The Commission concluded and found that there was no assurance that they 
might not in the future make the same or similar false and misleading rep- 
resentations in connection with the offer or sale of the same or substantially 
similar products, unless ordered by the Commission to cease and desist there- 
from; and that, therefore, there was no merit in the contention that the 
complaint in the instant proceedings should be dismissed. 


Before Mr. William L. Pack, trial examiner. 

Mr. Jesse D. Kash for the Commission. 

Isseks, Meyers & Verdon and Mr. John J. Verdon, of New York 
City, for respondents. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Carbola Chemical 
Co., Inc., a corporation, and Carl J. Zimmerman, Gladys G. Zimmer- 
man, and Henry T. Koenig, individually and as officers of Carbola 
Chemical Co., Inc., a corporation, hereinafter referred to as respond- 
ents, have violated the provisions of said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

ParacraPu 1. Respondent, Carbola Chemical Co., Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of New York, with its office and principal place 
of business located at Natural Bridge, N. Y. Respondents, Carl J. 
Zimmerman, Gladys G. Zimmerman, and Henry T. Koenig are presi- 
dent, vice president, secretary and treasurer, respectively, of corporate 
respondent. The post-office address of Carl J. Zimmerman and Gladys 
G. Zimmerman is Clayton, N. Y., and that of Henry T. Koenig is 
Carthage, N. Y. The individual respondents directed, dominated, 
and controlled the acts and practices of corporate respondent at all 
times mentioned herein. 

Par. 2. Respondents are now and.for more than 1 year last past 
have been engaged in the sale and distribution of a product designated 
as “CCC Rat and Mouse Destroyer” and as “CCC Liquid Rat and 
Mouse Destroyer.” The formula for said product is as follows: 


Percent 
Hxtractives off{Red Squillees = sea ee, Se Pee 


Inertelngredients 4-1 203 Btw Boreas 2 a Sees Ses 16 

Respondents cause said product when sold to be transported from 
their place of business in New York to purchasers thereof located in 
the various other States of the United States and in the District of 
Columbia, and at all times mentioned herein have maintained a course 
of trade in said product in commerce among and between the various 
States of the United States and in the District of Columbia. Respond- 
ents’ volume of business in such commerce is substantial. 

Par. 3. In the course and conduct of their aforesaid business and for 
the purpose of inducing the purchase of their said product in com- 
merce, respondents have made certain statements and representations 
with respect to the nature and efficacy of their said product by means 
of advertisements inserted in newspapers and by other means. Among 
and typical of such statements and representations are the following: 
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CCC 
RAT AND MOUSE DESTROYER 
(An Extract of Red Squill) 
In 2-ounce jars 


Recognized as the safest mouse and rat killer of all for use around four- 
footed animals, poultry and humans. Contents of jar, properly distributed, 
is sufficient to kill 50 rats or 100 mice. Rodents go out to die in air. Hasy to 
use. In liquid form, ready to apply on bait. Spreads like molasses. Odor and 
flavor attracts the rodents. Very economical way to save your grain and 


poultry. 
KILL THOSE RATS AND MICE TODAY WITH 


Lr Ol Oe 
Liquid RAT and MOUSE Destroyer 


Do rats and mice menace your farm and home? Use “CCC” Rat Killer to 
get rid of them. The flavor and odor attracts them. “CCC” spreads like 
molasses on any bait; after eating, rats and mice rush for open air and water. 
Seldom die indoors. 

Ask us for “CCC” today, and save grain and poultry losses. 

Par. 4. Through the use of the aforesaid statements and representa- 
tions, and others of the same import but not specifically set out herein, 
respondents represented that their said product is an effective killing 
agent for mice and rats; that its use will kill all mice and rats on the 
premises and that mice and rats after eating the product will go out- 
doors to die. 

Par. 5. The aforesaid statements and representations are false, mis- 
leading and deceptive. In truth and in fact respondents’ product will 
not kill mice. While said product will kill rats, it will not kill all rats 
on the premises. There is no assurance that rats, after eating the 
product, will go outdoors to die. 

Par. 6. The use by the respondents of the aforesaid false, mislead- 
ing, and deceptive statements and representations has had and now 
has the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that such statements and representations are true and to induce 
such portion of the purchasing public, because of said erroneous and 
mistaken belief, to purchase said product. 

Par. 7. The aforesaid acts and practices of the respondents as herein 
alleged are all to the prejudice of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 
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Findings 47 FLT. 
Report, Finpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on March 1, 1950, issued: and subse-. 
quently served its complaint in this proceeding upon the respondents, 
Carbola Chemical Co., Inc., a corporation, and Carl J. Zimmermann, 
Gladys G. Zimmermann, and Henry T. Koenig, individually and as 
officers of said corporation, charging them with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of that act. After the filing by respondents of their answer to the 
complaint, a hearing was held before a trial examiner of the Commis- 
sion theretofore duly designated by it, at which hearing evidence was 
introduced and a stipulation of facts, entered into between counsel for 
the Commission and counsel for respondents, was likewise made a 
part of the record. Subsequently, the matter regularly came on for 
final consideration by the Commission upon the complaint, answer, 
evidence, stipulation, and recommended decision of the trial examiner 
(briefs in support of and in opposition to the complaint having been 
waived and oral argument not having been requested) ; and the Com- 
mission, having duly considered the matter and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclu- 
sion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, Carbola Chemical Co., Inc., is a corpo- 
ration organized, existing, and doing business under and by virtue of 
the laws of the State of New York, with its office and principal place 
of business located at Natural Bridge, N. Y. Respondents, Carl J. 
Zimmermann (erroneously named in the complaint as Carl J. Zim- 
merman), Gladys G. Zimmermann (erroneously named in the com- 
plaint as Gladys G. Zimmerman), and Henry T. Koenig are president, 
vice president, and secretary and treasurer, respectively, of the cor- 
poration. The post-office address of respondents Carl J. Zimmermann 
and Gladys G. Zimmermann is Clayton, N. Y., and that of Henry T. 
Koenig is Carthage, N. Y. Respondent, Henry T. Koenig, has at all 
times mentioned herein directed and controlled the acts of the cor- 
porate respondent with respect to the advertising and sale of the 
product here involved. 

The record fails to establish that the other two individual respond- 
ents, Carl J. Zimmermann and Gladys G. Zimmermann, have partici- 
pated actively in the management and control of the respondent cor- 
poration insofar as the product here involved is concerned, and the 
Commission is of the opinion that the complaint should be dismissed 
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as to these two respondents as individuals, but not in their official 
capacities as officers of the respondent Carbola Chemical Co., Inc. 
The term “respondents” as used hereinafter will therefore not include 
these two individuals unless the contrary is indicated. 

Par. 2. For several years immediately preceding December 15, 1948, 
the corporate respondent was engaged in the sale and distribution of 
a rodenticide product designated as “CCC Rat and Mouse Destroyer” 
and “CCC Liquid Rat and Mouse Destroyer.” The formula for the 
product was as follows: 
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The corporation caused this product, when sold, to be transported 
from its place of business in the State of New York to purchasers 
thereof located in various other States of the United States and in the 
District of Columbia. Prior to December 15, 1948, the corporation 
maintained a course of trade in said product under said name in com- 
merce among and between the various States of the United States and 
in the District of Columbia. 

Par. 3. In the course and conduct of its business and for the purpose 
of inducing the purchase of its CCC Rat and Mouse Destroyer or CCC 
Liquid Rat and Mouse Destroyer, the respondent corporation made 
certain statements with respect to the nature and efficacy of the said 
product, such statements being made by advertisements inserted in 
newspapers and by other means. Among and typical of such state- 
ments were the following: 

CCC 
RAT AND MOUSE DESTROYER 
(An DPxtract of Red Squill) 
In 2-ounce jars 

Recognized as the safest mouse and rat killer of all for use around four-footed 
animals, poultry and humans. Contents of jar, properly distributed, is sufficient 
to kill 50 rats or 100 mice. Rodents go out to die in air. Wasy to use. In liquid 
form, ready to apply on bait. Spreads like molasses. Odor and flavor attract 
the rodents. Very economical way to save your grain and poultry. 


KILL THOSE RATS AND MICE TODAY WITH 
OC Git 
Liquid RAT and MOUSE Destroyer 


Do rats and mice menace your farm and home?” Use “CCC” Rat Killer and 
get rid of them. ‘The flavor and odor attracts them. “CCC” spreads like molas- 
ses on any bait; after eating, rats and mice rush for open air and water. Seldom 


die indoors. 
Ask us for “CCC” today, and save grain and poultry losses. 
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Par. 4. Through the use of these statements and others of the same 
import, the corporate respondent represented that its product desig- 
nated as “CCC Rat and Mouse Destroyer” or “CCC Liquid Rat and 
Mouse Destroyer” was an effective killing agent for mice and rats; 
that-the use of said product would kill all mice and rats on the prem- 
ises; and that mice and rats, after eating the product, would go out- 
doors to die. 

Par. 5. These representations were erroneous and misleading. In 
truth and in fact, the product designated as “CCC Rat and Mouse 
Destroyer” or “CCC Liquid Rat and Mouse Destroyer” would not 
kill mice. The product would, under certain circumstances, kill rats, 
but it could not be relied upon to kill all rats on the premises. ‘There 
was no assurrance that any rats, after eating the product, would go 
outdoors to die. 

Par. 6. The respondents contend that the product designated as 
“CCC Rat and Mouse Destroyer” or “CCC Liquid Rat and Mouse De- 
stroyer” has not been sold since December 15, 1948; that it has not been 
advertised since April 20, 1949, approximately 10 months prior to the 
date on which the complaint in this proceeding was issued; and that 
therefore no order to cease and desist should be issued against any of 
the respondents. It appears, however, that on November 18, 1940, the 
corporate respondents entered into a stipulation with the Federal 
Trade Commission under which it agreed to cease and desist from 
making, in connection with the sale of a rodenticide substantially simi- 
lar to the product designated as “CCC Rat and Mouse Destroyer” or 
“CCC Liquid Rat and Mouse Destroyer,” substantially the same repre- 
sentations herein found to be false and misleading in connection with 
the designated product; and that while respondents stopped selling 
the product designated as “CCC Rat and Mouse Destroyer” or “CCC 
Liquid Rat and Mouse Destroyer” on December 15, 1948, they have con- 
tinued to sell a rodenticide designated as “CCC Rat Destroyer.” 

From these facts the Commission concludes, and therefore finds, that 
there is no assurance that respondents might not in the future make 
the same or similar false and misleading representations in connection 
with the offering for sale or sale of the same or substantially similar 
products, unless they are ordered by this Commission to cease and 
desist from such representations; and that, therefore, there is no merit 
in respondents’ contention that the complaint in these proceedings 
should be dismissed. 

Par. 7. The use by respondents of the erroneous and misleading 
representations referred to above has the tendency and capacity to 
mislead and deceive a substantial portion of the purchasing public 
with respect to respondents’ product, and the tendency and capacity to 
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cause such portion of the public to purchase substantial quantities 
of the product as a result of the erroneous and mistaken belief so 
engendered. 

CONCLUSION 


The acts and practices of the respondents as herein found are all 
to the prejudice of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondents, 
evidence, a stipulation of facts, and recommended decision of the trial 
examiner (briefs in support of and in opposition to the complaint 
having been waived and oral argument not having been requested), 
and the Commission having made its findings as to the facts and its 
conclusion that the respondents (except the respondents Carl J. Zim- 
mermann and Gladys G. Zimmermann in their individual capacities) 
have violated the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondents, Carbola Chemical Co., Inc., a 
corporation, and its officers, and Henry T. Koenig, individually and as 
an officer of said corporation, and said respondents’ agents, repre- 
sentatives, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, and distribution 
in commerce, as commerce is defined in the Federal Trade Commission 
Act, of said respondents’ product designated as “CCC Rat and Mouse 
Destroyer” and “CCC Liquid Mouse and Rat Destroyer,” or any prod- 
uct of substantially similar composition or possessing substantially 
similar properties, whether sold under the same name or under any 
other name, do forthwith cease and desist from representing, directly 
or by implication: 

1. That said product is an effective killing agent for mice. 

2. That said product will kill all rats on infested premises. 

3. That rats, after eating said product, go outdoors to die. 

It is further ordered, That said respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed as to the respondents Carl J. Zimmermann and 
Gladys G. Zimmermann as individuals, but not in their official capaci- 
ties as officers of the respondent Carbola Chemical Co., Inc. 
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In tHe Marrer oF 


ARNOLD COAT CO., INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THH ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5818. Complaint Oct. 16, 1950—Decision, Jan. 27, 1951 


Where a corporate manufacturer of coats and other wool products as defined in 
the Wool Products Labeling Act, and three individuals, officers, and stock- 
holders, who formulated, controlled, and directed its policies and practices, 
engaged in the introduction and manufacture for introduction into com- 
merce, and in the interstate offer, sale, transportation, and distribution of 
such wool products— 

Misbranded the same in violation of the provisions of the Wool Products Label- 
ing Act and the rules and regulations promulgated thereunder by failing 
to affix thereto the required stamps, tags, labels, or other means of identifica- 
tion showing the percentage of the fiber weight of wool and other fiber, and 
other information required thereby including the name of the manufacturer 
or that of one or more persons subject to section 3 of said act, or the regis- 
tered identification number of such person or persons as provided for in rule 
4 of said regulations as amended : 

Held, That such acts-and practices, under the circumstances set forth, were in 
violatiun of said act and the rules and regulations promulgated thereunder, 
were to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


Before Mr. Webster Ballinger, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Mr. Alexander Rothstein, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, 
having reason to believe that Arnold Coat Co., Inc., and Harry J. 
Malasky, Irving Borman, and Leonard H. Ravitch, individually and 
as officers of Arnold Coat Co., Inc., hereinafter referred to as respond- 
ents, have violated the provisions of said acts and the rules and regu- 
lations promulgated under the Wool Products Labeling Act of 1939, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrapy 1. The respondent, Arnold Coat Co., Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of the 
laws of the State of New York. Its principal office and place of busi- 
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ness is located at 261 West Thirty-fifth Street, New York, N.Y. The 
respondents, Harry J. Malasky, Irving Borman, and Leonard H. 
Ravitch, are officers and stockholders of the respondent Arnold Coat 
Co., Inc., and as such they formulate, control and direct its policies 
and practices. 

Par. 2. The respondents are engaged in the introduction and manu- 
facture for introduction into commerce and in offering for sale, sale, 
transportation, and distribution of wool products, as such products 
are defined in the Wool Products Labeling Act of 1939, in commerce 
as commerce is defined in said act and in the Federal Trade Commis- 
sion Act. Many of respondents’ said products are composed in whole 
or in part of wool, reprocessed wool, or reused wool, as those terms 
are defined in the Wool Products Labeling Act of 1939, and such 
products are subject to the provisions of said act and the rules and 
regulations promulgated thereunder. Since July 15, 1941, respond- 
ents have violated the provisions of said act and said rules and regu- 
lations in the introduction and manufacture for introduction into 
commerce, and in the sale, transportation, and distribution of said 
wool products in said commerce, by causing said wool products to be 
misbranded within the intent and meaning of said act and the rules 
and regulations. 

Par. 3. Among the wool products introduced and manufactured 
for introduction into commerce, and sold, transported, and distributed 
in said commerce as aforesaid, were coats and other products. 
Exemplifying respondents’ practice of violating said act and the rules 
and regulations promulgated thereunder is their misbranding of the 
aforesaid products in violation of the provisions of said act and said 
rules and regulations by failing to affix to said garments a stamp, tag, 
label, or other means of identification, or a substitute in lieu thereof, 
_ as provided by said act, showing (a) the percentage of the total fiber 
weight of the wool product, exclusive of ornamentation not exceeding 
5 percentum of said total fiber weight of (1) wool, (2) reprocessed 
wool, (8) reused wool, (4) each fiber other than wool where said per- 
centage by weight of such fibers was 5 percentum or more, and (5) 
the aggregate of all other fibers; (6) the maximum percentage of the 
total weight of the wool product of nonfibrous loading, filling, or 
adulterating matter; (c) the percentages in words and figures plainly 
legible by weight of the wool contents of such wool product where said 
wool product contains a fiber other than wool; (d) the name of the 
manufacturer of the wool product or the name of one or more persons 
subject to section 3 of said act with respect to such wool product, or 
the registered identification number of such person or persons as pro- 
vided for in rule 4 of the regulations as amended. 
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Par. 4. The aforesaid acts, practices, and methods of respondents 
as alleged were and are in violation of the Wool Products Labeling 
Act of 1939, and the rules and regulations promulgated thereunder, 
and ‘constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


DecIsIoN OF THE COMMISSION 


Pursuant to rule X XII of the Commission’s Rules of Practice, and as 
set forth in the Commission’s “Decision of the Commission and Order 
to File Report of Compliance,” dated January 27, 1951, the initial 
decision in the instant matter of trial examiner Webster Ballinger, as 
set-out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY WEBSTER BALLINGER, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission on 
October 16, 1950, issued and subsequently served its complaint in this 
proceeding upon the respondents Arnold Coat Co., Inc, a corporation, 
and Harry J. Malasky, Irving Borman, and Leonard H. Ravitch, 
individually and as officers of Arnold Coat Co., Inc., charging them, 
and each of them, with the use of unfair and deceptive acts and prac- 
tices in commerce in violation of the provisions of those acts. On 
December 7, 1950, respondents filed a joint answer in which they 
admitted all of the material allegations of fact set forth in the com- 
plaint and waived all intervening procedure and further hearing as to 
said facts on the condition that all admissions of fact were made solely 
for the purposes of this proceeding, the enforcement or review thereof 
in the circuit court of appeals, and for any review thereof in the 
Supreme Court of the United States, or for any other court proceedings 
in connection therewith which may be brought or instituted by virtue 
of the authority contained in the Federal Trade Commission Act as 
amended by the act of March 21, 19388. Thereafter this proceeding 
regularly came on for final hearing before the trial examiner upon the 
complaint, and the admission answer of all the respondents and the 
trial examiner, having duly considered the record. herein, finds that 
this proceeding is in the interest of the public and makes the following 
findings as to the facts, conclusion drawn therefrom, and order. 


FINDINGS AS TO THE FACTS 


ParacraruH 1. The respondent, Arnold Coat Co., Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of New York. Its principal office and place of 
business is located at 261 West Thirty-fifth Street, New York,oNava 
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The respondents, Harry J. Malasky, Irving Borman, and Leonard H. 
Ravitch, are officers and stockholders of the respondent Arnold Coat 
Co. ie and as such they formulate, control, and direct its Roos 
an practices. 

Par. 2. The respondents are engaged in the introduction and manu- 
facture for introduction into commerce and in offering for sale, sale, 
transportation, and distribution of wool products, as such products 
are defined in the Wool Products Labeling Act of 1939. They cause 
their said products, when sold, to be shipped from their place of 
business in New York to purchasers thereof in various other States 
of the United States. Many of respondents’ said products are com- 
posed in whole or in part of wool, reprocessed wool, or reused wool, 
as those terms are defined in the Wool Products Labeling Act of 1939, 
and such products are subject to the provisions of said act and the 
rules and regulations promulgated thereunder. Since July 15, 1941, 
respondents have violated the provisions of said act and the rules 
and regulations in the introduction and manufacture for introduction 
into commerce, and in the sale, transportation, and distribution of 
said wool products in said commerce, by causing said wool products 
to be misbranded within the intent and meaning of said act and the 
rules and regulations by failing to aflix to said garments a stamp, tag, 
label, or other means of identification, or a substitute in lieu thereof, 
as provided by said act, showing (a) the percentage of the total fiber 
weight of the wool product, exclusive of ornamentation not exceeding 
5 per centum of said total fiber weight of (1) wool, (2) reprocessed 
wool, (3) reused wooi, (4) each fiber other than wool where said 
percentage by weight of such fiber was 5 per centum or more, and 
(5) the aggregate of all other fibers; (b) the maximum percentage 
of the total | weight of the wool pr oduct of nonfibrous loading, filling, 
or adulterating matter; (c) the percentages in words ana figures 
plainly legible by weight of the wool contents of such wool product 
where said wool product contains a fiber other than wool; (d) the 
name of the manufacturer of the wool product or the name of one 
or more persons subject to section 3 of said act with respect to such 
wool product, or the registered identification number of such person 
or persons as provided for in rule 4 of the regulations as amended. 


CONCLUSION 


The acts and practices of the respondents as herein found were 
in violation of the provisions of the Wool Products Labeling Act of 
1939 and the rules and regulations promulgated thereunder, were 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 
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ORDER 


It is ordered, That the respondents, Arnold Coat Co., Inc., a cor- 
poration, and Harry J. Malasky, Irving Borman, and Leonard H. 
Ravitch, individually and as officers of Arnold Coat Co., Inc., directly 
or through any corporate or other device, in connection with the manu- 
facture for introduction, or introduction into commerce, or the offer- 
ing for sale, sale, transportation, or distribution in commerce, as 
commerce is defined in the aforesaid acts, of coats and other wool 
products which contain, or in any way are represented as containing 
wool, reprocessed wool, or reused wool, as those terms are defined in 
the Wool Products Labeling Act of 1939, do forthwith cease and 
desist from misbranding said products by failing to securely affix 
to or place on each of such products a stamp, tag, label, or other 
means of identification, or a substitute therefor, showing in clear and 
coonspicuous manner : 

(A) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding 5 per centum of said total 
fiber weight, of (1) wool; (2) reprocessed wool; (3) reused wool; 
(4) each fiber other than wool where said percentage by weight of 
such fiber is 5 per centum or more; and (5) the aggregate of all other 
fibers. 

(B) The maximum percentage of the total weight of such wool 
product, of any nonfibrous loading, filling, or adulterating matter. 

(C) In the case of a wool product containing a fiber other than 
wool, the percentages by weight, in words and figures plainly legible, 
of the wool contents thereof. 

(D) The name of the manufacturer of the wool product, or the 
name of one or more persons subject to section 3 of the Wool Products 
Labeling Act of 1939, or the registered identification number of such 
person or persons as provided in rule 4 of the regulations as amended. 

Provided, That the foregoing shall not be construed to prohibit 
acts permitted by paragraphs (a) and (b) of section 3 of the Wool 
Products Labeling Act of 1939: And provided further, That nothing 
contained in this order shall be construed as limiting any applicable 
provision of said act or the rules and regulations promulgated there- 
under. 


ORDER TO FILE REPORT OF COMPLIANCE 


It ts ordered, 'That the respondents herein shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order [as required by said declaratory 
decision and order of January 27, 1951]. 
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In THE MATTER oF 


MILLS SALES COMPANY OF NEW YORK, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5775. Complaint, May 9, 1950—Decision, Feb. 28, 1951 


Where a corporation and two officers who directed and controlled it, engaged. 
in the interstate sale to retailers of such merchandise as toys, jewelry,. 
cosmetics, gift items, drugs, etc. ; 

In soliciting orders by mail through catalogs and accompanying order blanks,. 
upon the reverse of which latter and following other matter they stated. 
that, “Infrequently we are forced to substitute, in which event utmost care 
will be exercised,” and “if no substitutions are wanted state so on order,” 
a notice not included in catalogs until 1949— ‘ 

(a) Represented through statements in catalogs, newspapers, magazines, and 
on letterheads, order blanks, and in other ways, that said company had 
twelve subsidiaries or divisions, and that its customers were afforded the 
many advantages provided by a company of such nature, and that it was 
the world’s lowest priced wholesaler and was never undersold; 

The facts being it had no subsidiaries or divisions whatsoever and the names 
assigned to so-called subsidiaries or divisions in said statements were ficti- 
tious, and other wholesalers sold at prices as low as or lower than said 
corporation’s; and 

(0) In their offer of designated and described commodities, implicitly and 
misleadingly represented that the prospect would receive the merchandise 
ordered by him; 

The facts being their cautionary statements were inefficient adequately to warn 
the prospect that he might not receive the merchandise ordered by him or to 
affect the representation that he would; the cautionary statement on the 
order blanks was neither clear nor conspicuous, and those at pages 11 and 
89 in their 1949, 48-page catalog, while stating in bold, plain type, that ‘‘on 
occasion substitutions are necessary, in which event utmost care will be 
exercised,” did not state “if no substitutions are wanted, please so state on 
order”; and appeared in a mass of merchandise listings ; 

With tendency and capacity to mislead and deceive a substantial number of 
retail merchants into the erroneous belief that said representations were 
true and thereby into the purchase of substantial quantities of their said 
products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and de- 


ceptive acts and practices in commerce. 
Before Mr. Frank Hier, trial examiner. 


Mr. George M. Martin for the Commission. 
Mr. Samuel J. Hrnstof{, of New York City, for respondents. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Mills Sales Co. 
of New York, Inc., a corporation, David Jacoby and Evelyn Jacoby, 
individually and as officers of Mills Sales Co. of New York, Inc., 
hereinafter referred to as respondents, have violated the provisions 
of said act, and it appearing to the Commission that a proceeding 
by. it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

ParacraPH 1. Respondent, Mills Sales Co. of New York, Inc., is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of New York, with its principal office 
and place of business at 901 Broadway, New York 3, N. Y. The 
corporation trades as Mills Sales Co. Individual respondent David 
Jacoby is president and individual respondent Evelyn Jacoby is vice 
president of respondent, Mills Sales Co. of New York, Inc. Acting 
individually and in their official capacity, said respondents direct, con- 
trol, and dominate the policies, acts, practices, and business affairs of 
said respondent corporation. 

Par. 2. Respondent, Mills Sales Co. of New York, Inc., and in- 

dividual respondents David Jacoby and Evelyn Jacoby are now and 
have been for more than 1 year last past engaged in the sale of various 
articles of merchandise such as toys, jewelry, cosmetics, gift items, 
drugs, and other merchandise of a similar nature to retailers who 
order said merchandise through the mail. The respondents cause 
and have caused their said products when sold, to be shipped from 
their place of business in the State of New York to purchasers thereof 
located in various other States of the United States and maintain 
and at all times mentioned herein have maintained a course of trade 
in- said merchandise in commerce between and among the various 
States of the United States. 
_-Par. 3. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of their products, re- 
spondents have made certain statements and representations con- 
cerning their products and the nature of their business, in catalogs, 
newspapers, magazines, and on letterheads, order blanks, and in other 
ways. Among and typical, but not inclusive, of the statements and 
representations so made are the following: 


SUBSIDIARIES 


Singer Blade Co. Priscilla Scientific Products 
De Jay Rx Pharmacal Co. Best Value Sales Co. 
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Best Aspirin Co. of America Best Products Co. of America 
Pilgrim Needle Co. Monarch Import Co. 

Mills Razor Blade Co. Tru-Art Novelty Co. 

Best Latex Co. of America Mills Needle Co. 


HERE ARE REASONS WHY—‘WE ARE NEVER UNDERSOLD” 
OUR DIVISIONS—TRADE NAMES 


Singer Blade Co. Mills Razor Blade Co. 

De Jay Rx Pharmacal Co. Best Latex Co. of America 
Best Aspirin Co. of America Best Products Co. of America 
Priscilla Scientific Products Monarch Import Co. 

Best Value Sales Co. Tru-Art Novelty Co. 

Pilgrim Needle Co. Mills Needle Co. 


12 Subsidiaries at your service 
We guarantee “never to be undersold” 
You take no chance in buying quantities 


WORLD'S “LOWEST PRICED” WHOLESALERS 
NOBODY ANYWHERE UNDERSELLS US 


Par. 4. By means of the aforesaid statements and representations, 
respondents represented that Mills Sales Co. of New York, Inc., has 
12 subsidiaries or divisions and in dealing with said company cus- 
tomers are afforded the many advantages provided by a company 
of this nature and that Mills Sales Co. of New York, Inc., is the 
world’s lowest priced wholesaler and is never undersold. 

Par. 5. The aforesaid statements and representations are false, 
misleading, and deceptive. In truth and in fact, the respondent, 
Mills Sales Co. of New York, Inc., has no subsidiaries or divisions 
whatsoever, and the names assigned to said so-called subsidiaries or 
divisions are fictitious, and the companies listed in respondent’s ad- 
vertising matter do not in fact exist. There are other wholesalers 

who sell at prices as low or lower than those at which the corporate 
respondent sells its merchandise. 

Par. 6. Furthermore, respondents have represented, directly and 
by implication, in their advertising matter hereinbefore mentioned 
that they will ship the identical commodities listed in said catalogs 
and advertising matter according to the orders received. 

Par. 7. In truth and in fact, respondents, in many instances, have 
substituted merchandise in the place of that ordered without an agree- 
ment on the part of the customers that substitutions might be made. 

Par. 8. The use by the respondents of the aforesaid false, mis- 
leading, and deceptive representations, statements and unfair and 
deceptive acts and practices in connection with the sale and offering 
for sale of their products in commerce has had and now has the 
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tendency and capacity to mislead and deceive a substantial number 
of retail merchants into the erroneous and mistaken belief that said 
representations and statements are and were true and into the purchase 
of substantial quantities of respondent’s products because of said 
erroneous and mistaken belief. 

Par. 9. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to rule X XII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated February 23, 1951, the 
initial decision in the instant matter of trial examiner Frank Hier, 
as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY FRANK HIER, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 9, 1950, issued and subse- 
quently served its complaint in this proceeding upon respondents 
Mills Sales Co. of New York, Inc., a corporation, and David and 
Evelyn Jacoby, individually and as officers thereof, charging them 
with the use of unfair and deceptive acts and practices in commerce in 
violation of the provisions of said act. After respondents filed their 
answer in this proceeding and at the first and only hearing herein, 
counsel in support of the allegations of the complaint and counsel for 
respondents joined in a stipulation dictated by them into the record 
herein, wherein it was agreed that such stipulation may be taken as 
the facts in this proceeding and in lieu of testimony in support of 
and in opposition to the charges stated in the complaint, and that the 
said stipulation of facts may serve as the basis for findings as to the 
facts and conclusion based thereon and order disposing of the pro- 
ceeding, without presentation of proposed findings and conclusions. 
Thereafter, this proceeding regularly came on for final consideration 
by said trial examiner upon the complaint, answer, and stipulation, 
said stipulation having been approved by the trial examiner, who, 
after duly considering the record herein, finds that. this proceeding 
is in the interest of the public and makes the following findings as 
to the facts, conclusion drawn therefrom, and order: 
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Paracrary 1. Respondent Mills Sales Co. of New York, Inc., is 
a corporation organized, existing and doing business under and by 
virtue of the laws of the State of New York, with its principal office 
and place of business at 901 Broadway, New York 3, N. Y. The 
corporation trades as Mills Sales Co. Individual respondent David 
Jacoby is president and individual respondent Evelyn Jacoby is vice 
president of respondent Mills Sales Co. of New York, Inc. Acting 
individually and in their official capacity, said respondents direct, 
control, and dominate the policies, acts, practices, and business af- 
fairs of said respondent corporation. 

Par. 2. Respondent Mills Sales Co. of New York, Inc., and in- 
dividual respondents David Jacoby and Evelyn Jacoby are now and 
have been for more than 1 year last past engaged in the sale of vari- 
ous articles of merchandise such as toys, jewelry, cosmetics, gift items, 
drugs, and other merchandise of a similar nature to retailers who 
order said merchandise through the mail. The respondents cause 
and have caused their said products, when sold, to be shipped from 
their place of business in the State of New York to purchasers thereof 
located in various other States of the United States and maintain 
and at all times mentioned herein have maintained a course of trade 
in said merchandise in commerce between and among the various 
States of the United States. 

Par. 3. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of their products, respond- 
ents have made certain statements and representations concerning 
their products and the nature of their business, in catalogs, news- 
papers, magazines, and on letterheads, order blanks, and in other ways. 
Among and typical, but not inclusive, of the statements and repre- 

sentations so made are the following: 


SUBSIDIARIES 


Singer Blade Co. Mills Razor Blade Co. 

De Jay Rx Pharmacal Co. 3est Latex Co. of America 
Best Aspirin Co. of America Best Products Co. of America 
Priscilla Scientific Products Monarch Import Co. 

Best Value Sales Co. Tru-Art Novelty Co. 

Pilgrim Needle Co. Mills Needle Co. 


HERE ARE REASONS WHY—‘WE ARE NEVER UNDERSOLD” 


OUR DIVISIONS—TRADE NAMES 


Singer Blade Co. Best Aspirin Co. of America 
De Jay Rx Pharmacal Co. Priscilla Scientific Products 


919675—53——66 
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Best Value Sales Co. Best Products Co. of America 
Pilgrim Needle Co. Monarch Import Co. 
Mills Razor Blade Co. Tru-Art Novelty Co. 
Best Latex Co. of America Mills Needle Co. 


12 Subsidiaries at your service 
We guarantee “never to be undersold” 
You take no chance in buying quantities 


WORLD’S “LOWEST PRICED” WHOLESALERS 
NOBODY ANYWHERE UNDERSELLS US 


Par. 4. By means of the aforesaid statements and representations, 
respondents represented that Mills Sales Co., of New York, Inc., has 
12 subsidiaries or divisions and in dealing with said company cus- 
tomers are afforded the many advantages provided by a company 
of this nature and that Mills Sales Co. of New York, Inc., is the 
world’s lowest priced wholesaler and is never undersold. The last 
two representations ceased in 1948 and in 1950, respectively. 

Par. 5. The aforesaid statements and representations are false, 
misleading, and deceptive. In truth and in fact, the respondent, 
Mills Sales Co. of New York, Inc., has no subsidiaries or divisions 
whatsoever, and the names assigned to said so-called subsidiaries 
or divisions are fictitious, and the companies listed in respondent’s 
advertising matter do not, in fact, exist. There are other whole- 
salers who sell at prices as low or lower than those at which the 
corporate respondent sells its merchandise. 

Par. 6. Respondents, in the conduct of their business, solicit orders 
through catalogs entirely by mail. Order blanks accompanying such 
catalogs contain on the reverse side thereof under the heading 
“SAMPLES,” the following: 


All Sample Orders MUST be paid for in advance in U. S. Postage Stamps or 
Coin (rater firms included), regardless of how trivial the value, based at whole- 
sale sample price plus postage, and 25¢ handling charge, if order is below $5.00. 
We do not break cartons on low priced goods. Infrequently we are forced to 
substitute, in which event utmost care will be exercised. If no substitutions 
are wanted state so on order. 


The last two sentences do not appear on the face of the order blank, 
and were not contained in respondents’ catalog or in any other ma- 
terial distributed by them until 1949. In that year respondents’ 
48-page catalog contained on pages 11 and 39 the statement: “On 
occasion substitutions are necessary, in which event utmost care will 
be exercised.” 

Par. 7. The statements as to substitutions on respondents’ order 
blanks are neither clear nor conspicuous, are not under a separate 
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heading and not printed in an eye-arresting manner. The cautions 
in respondents’ 1949 catalog do not state, “If no substitutions are 
wanted, please so state on order.” Furthermore, these cautions ap- 
pear in a mass of merchandise listings, although in bold, plain type. 
It is concluded that these cautions are insufficient adequately to warn 
the prospect that he may not receive the merchandise he orders or to . 
affect the representation that he will, which is implied in respondents’ 
offer of designated and described commodities. 

Par. 8. The use by the respondents of the aforesaid false, mislead- 
ing, and deceptive representations, statements and unfair and decep- 
tive acts and practices in connection with the sale and offering for 
sale of their products in commerce has had and now has the tendency 
and capacity to mislead and deceive a substantial number of retail 
merchants into the erroneous and mistaken belief that said represen- 
tations and statements are and were true and into the purchase of 
substantial quantities of respondents’ products because of said errone- 
ous and mistaken belief. 


CONCLUSION 


The aforesaid acts and practices of the respondents, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices In commerce within the intent and 
meaning of the Federal Trade.Commission Act. 


ORDER 


It is ordered, That respondent Mills Sales Co. of New York, Inc., 
a corporation, its officers, directors, employees, and representatives, 
and respondents David Jacoby and Evelyn Jacoby, individually and 
as officers of such corporation, their employees and representatives, 
directly or indirectly, or through any corporate or other device, in 
connection with the sale, offering for sale, and distribution in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, of toys, jewelry, cosmetics, gift items, drugs, or any other 
merchandise, do forthwith cease and desist from : 

1. Representing directly or by implication that Mills Sales Co. 
of New York, Inc., owns or controls any subsidiary, firm, company, 
or corporation. 

2, Representing directly or by implication that Mills Sales Co. of 
New York, Inc., is the world’s lowest priced wholesaler, or is never 
undersold. 

3. Shipping any merchandise not identical in all respects with the 
merchandise ordered by any customer, except with the express consent 


of the latter. 
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ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
“quired by said declaratory decision and order of February 23, 1951]. 


JOELLE COATS, INC., ET AL. 995 


Complaint 


In THe MATTER OF 


JOELLE COATS, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5749. Complaint, Mar. 9, 1950—Decision, Feb. 26, 1951 


Where a corporation, and three partner manufacturers, engaged in the introduc- 
tion and manufacture for introduction and in the sale and distribution in 
commerce, of wool products as defined in the Wool Products Labeling Act, 
under arrangements whereby said partners manufactured garments from 
fabrics supplied by said corporation and iabeled and shipped them thereto— 

Misbranded coats and other wool products subject to said act and rules and regu- 
lations, in violation of the provisions thereof, in that certain coats which 
were labeled as 100 percent wool and were made by said partners and bore 
fabric content tags of said corporate concern, actually contained 10 percent 
wool and 90 percent reprocessed wool, and thus did not have affixed thereto 
a stamp, tag, label, ete., giving the information required by said act: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of the Wool Products Labeling Act and said rules and regulations, 
and constituted unfair and deceptive acts and practices. 


Before Wr. Henry P. Alden, trial examiner. 
Mr. DeWitt T. Puckett and Mr. Randolph W. Branch for the Com- 


mission. 
Reit & Reit, of New York City, for respondents. 


COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, 

having reason to believe that Joelle Coats, Inc., a corporation, and 
Nat Propos, individually and as president of Joelle Coats, Inc.; Wil- 
liam Varacska, Julia Varacska, and Gertrude Obropta, individually 
and as copartners trading and doing business as Ridgeley Sportswear 
Manufacturing Co., hereinafter referred to as respondents, have vio- 
lated the provisions of said acts and the rules and regulations promul- 
gated under the Wool Products Labeling Act of 1939, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrapy 1. The respondent, Joelle Coats, Inc., is a corporation, 
organized, existing, and doing business under and by virtue of the laws 
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of the State of New York. Its principal office and place of business. 
are located at 265 West Thirty-seventh Street, New York, N. Y. 

The respondent Nat Propos is president of the respondent Joelle 
Coats, Ine. 

The respondents, William Varacska, Julia Varacska, and Gertrude 
Obropta, are copartners trading and doing business as Ridgeley Sports- 
wear Manufacturing Co. Their factory and place of business is located 
in Perth Amboy, N. J. 

All of the respondents act in concert in performing and carrying out 
the acts and practices hereinafter set forth and described. 

Par. 2. The respondents are engaged in the introduction and manu- 
facture for introduction into commerce and in offering for sale, sale, 
transportation, and distribution of wool products, as such products 
are defined in the Wool Products Labeling Act of 1939, in commerce 
as “commerce is defined in said act and in the Federal Trade Com- 
mission Act.” Many of respondents’ said products are composed in 
whole or in part of wool, reprocessed wool, or reused wool, as those 
terms are defined in the Wool Products Labeling Act of 1939, and 
such products are subject to the provisions of said act and the rules 
and regulations promulgated thereunder. Since July 15, 1941, re- 
spondents have violated the provisions of said act and said rules and 
regulations in the introduction and manufacture for introduction 
into commerce, and in the sale, transportation, and distribution of said 
wool products in said commerce, by causing said wool products to 
be misbranded within the intent and meaning of said act and the’ 
rules and regulations. 

Par. 8. Among the wool products introduced and manufactured 
for introdution into commerce, and sold, transported, and distributed 
in said commerce as aforesaid, were coats and other products. Ex- 
emplifying respondents’ practice of violating said act and the rules 
and regulations promulgated thereunder is their misbranding of 
the aforesaid products in violation of the provisions of said act and 
said rules and regnlations by failing to affix to said garments a 
stamp, tag, label, or other means of identification, or a substitute in 
lieu thereof, as provided by said act, showing (a) the percentage of 
the total fiber weight of the wool product, exclusive of ornamenta- 
tion not exceeding 5 per centum of said total fiber weight of (1) 
wool, (2) reprocessed wool, (8) reused wool, (4) each fiber other 
than wool where said percentage by weight of such fiber was 5 per 
centum or more, and (5) the aggregate of all other fibers; (b) the 
maximum percentage of the total weight of the wool product of 
nonfibrous loading, filling, or.adulterating matter; (ec) the percent- 
ages in words and figures plainly legible by weight of the wool con- 
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tents of such wool product where said wool product contains a fiber 
other than wool; (d) the name of the manufacturer of the wool prod- 
uct or the name of one or more persons subject to section 3 of said 
act with respect to such wool product, or the registered identification 
number of such person or persons as provided for in rule 4 of the 
regulations as amended. 

Par. 4 The aforesaid acts, practices, the methods of respondents 
as alleged were and are in violation of the Wool Products Labeling 
Act of 1939, and the rules and regulations promulgated thereunder, 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION AND OrprER TO FILE 
Report oF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, on 
March 9, 1950, issued and subsequently served its complaint in this 
proceeding upon the respondents named in the caption hereof, charg- 
ing them with the use of unfair and deceptive acts and practices in 
commerce in violation of the provisions of those acts. After the filing 
of respondents’ answer, a heading was held before a trial examiner 
of the Commission theretofore duly designated by it, at which hearing 
there was read into the record a stipulation as to the facts by and 
between counsel supporting the complaint and counsel for the re- 
spondents, in lieu of all other evidence. On October 26, 1950, the trial 
examiner filed his initial decision, which was served on the respondents 
on November 7, 1950. 

The Commission, having reason to believe that the initial decision 
was deficient in certain material respects, subsequently placed this case 
on its own docket for review, and on December 6, 1950, it issued, and 
thereafter served upon the parties, its order affording the respondents 
an opportunity to show cause why said initial decision should not be 
altered in the manner and to the extent shown in a tentative decision 
of the Commission attached to said order. Respondents, not having 
appeared in response to the leave to show cause, this proceeding regu- 
larly came on for final consideration by the Commission upon the 

record herein on review; and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings as 
to the facts, conclusion drawn therefrom, and order, the same to be in 
lieu of the initial decision of the trial examiner. 
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Paragraru 1. The respondent Joelle Coats, Inc., as a corporation 
organized, existing, and doing business under and by virtue of the laws 
of the State of New York, with its principal office and place of business 
located at 265 West Thirty-seventh Street, New York, N. Y. 

The respondent Nat Propos is president of the respondent Joelle 
Coats, Inc. 

The respondents William Varacska, Julia Varacska, and Gertrude 
Obropta are copartners trading and doing business as Ridgeley Sports- 
wear Manufacturing Co., with their factory and place of business 
located in Perth Amboy, N. J. 

All of the respondents have acted in concert in performing and 
carrying out the acts and practices hereinafter set forth and described. 

Par. 2. The respondents are now, and since 1947 have been, en- 
gaged in the introduction and manufacture for introduction into com- 
merce as “commerce” is defined in the Wool Products Labeling Act 
of 1939 and in the Federal Trade Commission Act, and in the offering 
for sale, sale, transportation, and distribution in said commerce, of 
wool products, as such products are defined in the said Wool Products 
Labeling Act of 1939. The respondents William Varacska, Julia 
Varacska, and Gertrude Obropta, copartners trading as Ridgeley 
Sportswear Manufacturing Co., receive fabrics used in the manufac- 
ture of the garments involved in this proceeding from the respondent 
Joelle Coats, Inc., and manufacture the garments therefrom, label 
them, and ship them to Joelle Coats, Inc. Many of respondents’ said 
products are composed in whole or in part of wool, reprocessed wool, 
or reused wool, as those terms are defined in the Wool Products Label- 
ing Act of 1939, and such products are subject to the provisions of said 
act and the rules and regulations promulgated thereunder. Since 
September 19, 1947, respondents have violated the provisions of said 
act and rules and regulations in the introduction and manufacture 
for introduction into commerce, and in the sale, transportation, and 
distribution in commerce, of said wool products by causing said wool 
products to be misbranded within the intent and meaning of said act 
and rules and regulations. 

Par. 3. Among the wool products introduced and manufactured 
for introduction into commerce and sold, transported, and distributed 
in said commerce, as aforesaid, were coats and other products. Among 
such coats were a number of coats, carrying style No. 702, which were 
labeled as 100 percent wool. Such coats, which were manufactured by 
Ridgeley Sportswear Manufacturing Co. and which bore fabric con- 
tent tags of Joelle Coats, Inc., actually contained 10 percent wool 


JOELLE COATS, INC., ET AL. 999 
995 Order 


and 90 percent reprocessed wool. Said coats were thus misbranded in 
that they did not have affixed a stamp, tag, label, or other means of 
identification showing the constituent fibers, and percentages thereof, 
of such products, and other information required by the Wool Products 
Labeling Act and the rules and regulations promulgated thereunder. 


CONCLUSION 


The acts and practices of the respondents, as hereinabove found, 
were in violation of the Wool Products Labeling Act of 1939 and the 
rules and regulations thereunder, and constituted unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


It ts ordered, That the respondents, Joelle Coats, Inc., a corporation, 
and its officers, Nat Propos, individually, and William Varacska, 
Julia Varacska, and Gertrude Obropta, individually and as copartners 
trading as Ridgeley Sportswear Manufacturing Co. or under any 
other name, and their respective representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the introduction or manufacture for introduction into commerce, or the 
offering for sale, sale, transportation, or distribution in commerce, as 
“commerce” is defined in the aforesaid acts, of coats or other wool prod- 
ucts, as such products are defined in any subject to the Wool Products 
Labeling Act of 1939, which products contain, purport to contain, or in 
any way are represented as containing “wool,” “reprocessed wool,” or 
“reused wool,” as those terms are defined in said act, do forthwith cease 
and desist from misbranding such coats or other products by failing to 
affix securely to or place on such products a stamp, tag, label, or other 
means of identification, showing in a clear and conspicuous manner : 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding 5 percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (8) reused wool, 
(4) each fiber other than wool where said percentage by weight of 
such fiber is 5 percentum or more, and (5) the aggregate of all other 
fibers. 

(6) The maximum percentage of the total weight of such wool 
products of any nonfibrous loading, filling, or adulterating matter. 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, or distribution thereof in commerce, as 
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“commerce” is defined in the Federal Trade Commission Act and in 
the Wool Products Labeling Act of 1939. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of section 3 of the Wool Products Labeling Act of 1939: 
And provided further, That nothing contained in this order shall be 
construed as limiting any applicable provisions of said act or the 
rules and regulations promulgated thereunder. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In tHe Martrer or 
LASSER GARMENT CO., INC., ET AL. 


‘COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5756. Complaint, Mar. 22, 1950—Decision, Feb. 26, 1951 


Where a corporation and three officers thereof, engaged in the introduction and 
manufacture for introduction into commerce, and in the sale and distribution 
therein, of wool products as defined in the Wool Products Labeling Act— 

Misbranded certain coats in violation of said act and the rules and regulations 
promulgated thereunder in that, labeled by them as 100 percent wool, they 
were made wholly or in part of processed wool, and the labels in some in- 
stances failed also to disclose the fiber content of the interlinings; and they 
thus did not have affixed to them the required stamp, tag, label, etc., giving 
the information called for: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of the provisions of said act and rules and regulations, and consti- 
tuted unfair and deceptive acts and practices in commerce. 

Before Mr. Henry P. Alden, trial examiner. 
Mr. DeWitt T. Puckett and Mr. Randolph W. Branch for the 

Commission. 

Mr. Martin H. Young, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, 
having reason to believe that Lasser Garment Co., Inc., a corporation, 
Joseph C. Lasser, Kenneth J. Lasser, and Sidney Locks, individually 
and as officers of Lasser Garment Co., Inc., a corporation hereinafter 
referred to as respondents, have violated the provisions of said acts 
and the rules and regulations promulgated under the Wool Products 
Labeling Act of 1939, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

Paracrapy 1. The respondent, Lasser Garment Co., Inc., is a cor- 
poration, organized, existing and doing business under and by virtue 
of the laws of the State of New York. Its principal office and place of 
business are located at 247 West Thirty-seventh Street, New York, 
NLY: ; 
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Respondents Joseph C. Lasser, Kenneth J. Lasser, and Sidney Locks 
are officers of the respondent Lasser Garment Co., Inc. 

Par. 2. The respondents are engaged in the introduction and manu- 
facture for introduction into commerce, and in offering for sale, sale, 
transportation and distribution, of wool products, as such products are 
defined in the Wool Products Labeling Act of 1939, in commerce as 
“commerce” is defined in said act and in the Federal Trade Commis- 
sion Act. Many of respondents’ said products are composed in whole 
or in part of wool, reprocessed wool, or reused wool, as those terms are 
defined in the Wool Products Labeling Act of 1939, and such products. 
are subject to the provisions of said act and rules and regulations pro- 
mulgated thereunder. For more than 38 years last past respondents 
have violated the provisions of said act and said rules and regulations — 
in the introduction and manufacture for introduction into commerce, 
and in the sale, transportation and distribution of said wool products. 
in said commerce, by causing said wool products to be misbranded 
within the intent and meaning of said act and the rules and regulations. 

Par. 8. Among the wool products introduced and manufactured for 
introduction into commerce, and sold, transported, and distributed in 
said commerce as aforesaid, were coats, suits, and other products. Ex- 
emplifying respondents’ practice of violating said act and the rules 
and regulations promulgated thereunder is their misbranding of the 
aforesaid products in violation of the provisions of said act and said 
rules and regulations by failing to affix to said garments a stamp, tag, 
label, or other means of identification, or a substitute in lieu thereof, as 
provided by said act, showing (a) the percentage of the total fiber 
weight of the wool product, exclusive of ornamentation not exceeding 
5 percentum of said total fiber weight of (1) wool, (2) reprocessed 
wool, (3) reused wool, (4) each fiber other than wool where said per- 
centage by weight of such fiber was 5 percentum or more, and (5) the 
aggregate of all other fibers; (6) the maximum percentage of the total 
weight of the wool product of nonfibrous loading, filling, or adulter- 
ating matter; (c) the percentages in words and figures plainly legible 
by weight of the wool contents of such wool product where said wool 
product contains a fiber other than wool, (d) the name of the manu- 
facturer of the wool product or the name of one or more persons subject 
to section 3 of said act with respect to such wool products, or the reg- 
istered identification number of such person or persons as provided 
for in rule 4 of the regulations as amended. 

Par. 4. The aforesaid acts, practices, and methods of respondents 
as alleged were and are in violation of the Wool Products Labeling 
Act of 1939, and the rules and regulations promulgated thereunder, 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 
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DECISION OF THE ComMMiIssION AND Orprer To Fire Report or 
CoMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission on 
March 22, 1950, issued and subsequently served its complaint in this 
proceeding upon the respondents named in the caption hereof, charg- 
ing them with the use of unfair and deceptive acts and practices in 
commerce in violation of the provisions of those acts. Said respond- 
ents not having filed an answer to the complaint, a trial examiner of 
the Commission was duly designated by it and a hearing was sub- 
sequently held at which there was read into the record a stipulation as 
to the facts by and between counsel supporting the complaint and 
counsel for the respondents, in lieu of all other evidence. On October 
26, 1950, the trial examiner filed his initial decision, which was served 
on the respondents on November 7, 1950. 

The Commission, having reason to believe that the initial decision 
was deficient in certain material respects, subsequently placed this case 
on its own docket for review, and on December 8, 1950, it issued, and 
thereafter served upon the parties, its order affording the respondents 
an opportunity to show cause why said initial decision should not be 
altered in the manner and to the extent shown in a tentative decision 
of the Commission attached to said order. Respondents having ap- 
peared in response to the leave to show cause and having filed certain 
objections to the proposed alterations in said initial decision, which 
objections were answered by counsel in support of the complaint, this 
proceeding regularly came on for final consideration by the Commis- 
sion upon the record on review; and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts, conclusion drawn therefrom, and 
order, the same to be in lieu of the initial decision of the trial examiner. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. The respondent, Lasser Garment Co., Inc., is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of New York, with its principal office and place 
of business located at 247 West Thirty-seventh puieet in the city of 
New York, State of New York. 

The ota Joseph C. Lasser, Kenneth J. Lasser, and Sidney 
Locks are officers of the respondent, Lasser Garment Co. 

Par. 2. The respondents are now, and for a number of years last 
past have been, engaged in the introduction and manufacture for 
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introduction into commerce, and in the offering for sale, sale, trans- 
portation, and distribution in said commerce, as “commerce” is defined 
in the Wool Products Labeling Act of 1939 and in the Federal Trade 
Commission Act, of wool products, as such products are defined in 
said Wool Products Labeling Act of 1939. Many of respondents’ 
said products are composed in whole or in part of wool, reprocessed 
wool, or reused wool, as those terms are defined in the Wool Products 
Labeling Act of 1939, and such products are subject to the provisions 
of said act and the rules and regulations promulgated thereunder. 
Tn the course and conduct of their business, respondents have violated 
the provisions of the aforesaid Wool Products Labeling Act of 1939 
and the rules and regulations promulgated thereunder in the intro- 
duction into commerce and manufacture for introduction into com- 
merce, and in the sale, transportation, and distribution in commerce 
of their wool products, by causing said wool products to be misbranded 
within the intent and meaning of said act and rules and regulations. 

Par. 38. Among the wool produets introduced and manufactured for 
introduction into commerce and sold, transported, and distributed in 
commerce, as aforesaid, have been coats which were made wholly or 
in part of reprocessed wool but which were labeled by the respond- 
ents as 100 percent wool. Said coats were thus misbranded in that 
they did not have affixed to them a stamp, tag, label, or other means 
of identification showing the constituent fibers, and percentages 
thereof, of such products, and other information required by the Wool 
Products Labeling Act of 1989 and the rules and regulations there- 
under. In some instances the labels on the coats also failed to dis- 
close the fiber content of the interlinings of said coats. 


CONCLUSION 


The acts and practices of the respondents, as hereinabove found, 
were in violation of the provisions of the Wool Products Labeling 
Act of 1939 and the rules and regulations thereunder, and constituted 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, Lasser Garment Co., Inc., a 
corporation, and its officers, and Joseph C. Lasser, Kenneth J. Lasser, 
and Sidney Locks, individually, and their respective representatives, 
agents, and employees, directly or through any corporate or other 
device, in connection with the introduction or manufacture for intro- 


duction into commerce, or the offering for sale, sale, transportation, 
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or distribution in commerce, as “commerce” is defined in the aforesaid 
acts, of coats or other wool products, as such products are defined in 
and subject to the Wool Products Labeling Act of 1939, which prod- 
ucts contain, purport to contain, or in any way are represented as con- 
taining “wool,” “reprocessed wool,” or “reused wool,” as those terms 
are defined in said act, do forthwith cease and desist from misbrand- 
ing such coats or other products by failing to affix securely to or place 
on such products a stamp, tag, label or other means of identification 
showing in a clear and conspicuous manner : 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding 5 percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is 5 percentum or more, and (5) the aggregate of all other fibers. 

(6) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter. 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, or distribution thereof in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act and in the 
Wool Products Labeling Act of 1939. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permittted by paragraphs (a) 
and (6) of section 3 of the Wool Products Labeling Act of 1939: And 
provided further, That nothing contained in this order shall be con- 
strued as limiting any applicable provisions of said act or the rules 
and regulations promulgated thereunder. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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SALABLE COAT CO., INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5760. Complaint, Apr. 4, 1950—Decision, Feb, 26, 1951 


Where a corporation and its three officers, engaged in the introduction and 
manufacture for introduction into commerce, and in the sale and distribu- 
tion in commerce, of wool products as defined in the Wool Products Labeling 
Act— 

Misbranded girls’ coats and legging sets in that, composed of 8 percent rayon, 
they were labeled 100 percent wool, and in that pieces thereof in some 
instances bore no statement of fiber content at all, and they thus did not 
have affixed thereto the required stamp, tag, label, ete., or other means of 
identification showing the constituent fibers and percentage thereof, source, 
ete. : 

Held, That such acts and practices, under the circumstances set forth, were 
in violation of said act and rules and regulations, and constituted unfair 
and deceptive acts and practices in commerce. 

Before Mr. Henry P. Alden, trial examiner. 
Mr. DeWitt T. Puckett and Mr. Randolph W. Branch for the Com- 
mission. 


Mr. Martin H. Young, of New York City, for respondents. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, 
having reason to believe that Salable Coat Co., Inc., and Sol Karesh, 
Sam Karesh, and Hannah Karesh, individually and as officers of 
Salable Coat Co., Inc., hereinafter referred to as respondents, have 
violated the provisions of said acts and the rules and regulations 
promulgated under the Wool Products Labeling Act of 1939, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Paracrary 1. The respondent, Salable Coat Co., Inc., is a corpora- 
tion, organized, existing and doing business under and by virtue of 
the laws of the State of New York. Its principal office and place of 
business are located at 520 Eighth Avenue, New York, N. Y. 

The respondents Sol Karesh, Sam Karesh, and Hannah Karesh are 
president, vice president, and secretary-treasurer, respectively, of 
respondent Salable Coat Co., Inc. 
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Par. 2. The respondents are engaged in the introduction and manu- 
facture for introduction into commerce and in offering for sale, sale, 
transportation and distribution of wool products, as such products are 
defined in the Wool Products Labeling Act of 1939, in commerce as - 
“commerce” is defined in said act and in the Federal Trade Commis- 
sion Act. Many of respondents’ said products are composed in whole 
or in part of wool, reprocessed wool, or reused wool, as those terms 
are defined in the Wool Products Labeling Act of 1939, and such 
products are subject to the provisions of said act and the rules and 
regulations promulgated thereunder. Since July 15, 1941, respond- 
ents have violated the provisions of said act and said rules and regula- 
tions in the introduction and manufacture for introduction into com- 
merce, and in the sale, transportation, and distribution of said wool 
products in said commerce, by causing said wool products to be mis- 
branded within the intent and meaning of said act and the rules and 
regulations. 

Par. 3. Among the wool products introduced and manufactured for 
introduction into commerce, and sold, transported, and distributed in 
said commerce as aforesaid, were coats and other products. Exempli- 
fying respondents’ practice of violating said act and the cules and 
regulations promulgated thereunder is their misbranding of the afore- 
said products in violation of the provisions of said act and said rules 
and regulations by failing to affix to said garments a stamp, tag, label 
or other means of identification, or a substitute in lieu thereof, as 
provided by said act, showing (a) the percentage of the total fiber 
weight of the wool product, exclusive of ornamentation not exceeding 
5 percentum of said total fiber weight of (1) wool, (2) reprocessed 
wool, (3) reused wool, (4) each fiber other than wool where said 
percentage by weight of such fiber was 5 percentum or more, and (5) 
the aggregate of all other fibers; (>) the maximum percentage of the 
total weight of the wool product of nonfibrous loading, filling or adul- 
terating matter; (c) the percentages in words and figures plainly 
legible by weight of the wool contents of such wool product where 
said wool product contains a fiber other than wool; (d) the name of 
the manufacturer of the wool product or the name of one or more 
persons subject to section 3 of said act with respect to such wool prod- 
uct, or the registered identification number of such person or persons 
as provided for in rule 4 of the regulations as amended. 

Par. 4. The aforesaid acts, practices, and methods of respondents 
as alleged were and are in violation of the Wool Products Labeling 
Act of 1939, and the rules and regulations promulgated thereunder, 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


919675—53——67 


1008 FEDERAL TRADE COMMISSION DECISIONS 
Findings 47 F.T.C. 


DECISION oF THE COMMISSION AND Orper To Fire Report oF 
CoMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission on 
April 4, 1950, issued and subsequently served its complaint in this 
proceeding upon the respondents named in the caption hereof, charg- 
ing them with the use of unfair and deceptive acts and practices in 
commerce in violation of the provisions of those acts. Said respond- 
ents not having filed an answer to the complaint, a trial examiner of 
the Commission was duly designated by it and a hearing was subse- 
quently held at which there was read into the record a stipulation as 
to the facts by and between counsel supporting the complaint and 
counsel for the respondents, in lieu of all other evidence. On October 
26, 1950, the trial examiner filed his initial decision, which was served 
on the respondents on November 7, 1950. . 

The Commission, having reason to believe that the initial decision 
was deficient in certain material respects, subsequently placed this 
case on its own docket for review, and on December 8, 1950, it issued, 
and thereafter served upon the parties, its order affording the respond- 
ents an opportunity to show cause why said initial decision should 
not be altered in the manner and to the extent shown in a tentative 
decision of the Commission attached to said order. Respondents 
having appeared in response to the leave to show cause and having 
filed certain objections to the proposed alterations in said initial de- 
cision, which objections were answered by counsel in support of the 
complaint, this proceeding regularly came on for final consideration 
by the Commission upon the record on review; and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts, conclusion drawn therefrom, 
and order, the same to be in lieu of the initial decision of the trial 
examiner. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent, Salable Coat Co., Inc. (incorrectly 
designated in the complaint as Salable Coat Company, Inc.) is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of New York, with its principal office and 


place of business located at 520 Eighth Avenue, in the city of New 
York, State of New York. 
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The respondents, Sol Karesh, Sam Karash (incorrectly designated. 
in the complaint as Sam Karesh), and Hannah Karesh, are president, 
vice president, and secretary-treasurer, respectively, of the respondent 
Salable Coat Co., Inc. 

Par. 2. The respondents are now, and for a number of years past 
have been, engaged in the introduction and manufacture for intro- 
duction into commerce, and in the offering for sale, sale, transporta- 
tion, and distribution in said commerce, as “commerce” is defined in 
the Wool Products Labeling Act of 1939 and in the Federal Trade 
Commission Act, of wool products, as such products are defined in 
said Wool Products Labeling Act of 1939. Many of respondents’ said 
products are composed in whole or in part of wool, reprocessed wool, 
or reused wool, as those terms are defined in the Wool Products Label- 
ing Act of 1939, and such products are subject to the provisions of said 
act and the rules and regulations promulgated thereunder. In the 
course and conduct of their business, respondents have violated the 
provisions of the aforesaid Wool Products Labeling Act of 1939 and 
the rules and regulations promulgated thereunder in the introduc- 
tion and manufacture for introduction into commerce and in the sale, 
transportation, and distribution in commerce of their wool products, 
by causing said wool products to be misbranded within the intent and 
meaning of said act and rules and regulations. 

Par. 8. Among the wool products introduced and manufactured 
for introduction mito commerce and sold, transported and distributed 
in said commerce, as aforesaid, have been coats and other products 
made wholly or in part of reprocessed wool which were labeled 100 
percent wool, girls’ coats and legging sets composed of 8 percent rayon 
and the balance of wool which were labeled 100 percent wool, and 
outfits or suits of two or more pieces, each piece of which, in some 
instances, did not bear any statement of fiber content at all. Said 
products were thus misbranded in that they did not have affixed to 
them a stamp, tag, label, or other means of identification showing the 
constituent fibers, and percentages thereof, of such products, and other 
information required by the Wool Products Labeling Act of 1939 and 
the rules and regulations promulgated thereunder. 


CONCLUSION 


The acts and practices of the respondents, as hereinabove found, 
were in violation of the Wool Products Labeling Act of 1939 and the 
rules and regulations thereunder and constituted unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 
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ORDER 


It is ordered, That the respondents, Salable Coat Co., Inc., a cor- 
poration, and its officers, and Sol Karesh, Sam Karash, and Hannah 
Karesh, individually, and their respective representatives, agents, 
and employees, directly or through any corporate or other device, in © 
connection with the introduction or manufacture for introduction 
into commerce, or the offering for sale, sale, transportation, or dis- 
tribution in commerce, as “commerce” is defined in the aforesaid acts, 
of coats or other wool products, as such products are defined in and 
subject to the Wool Products Labeling Act of 1939, which products — 
contain, purport to contain, or in any way are represented as con- 
taining “wool,” “reprocessed wool,” or “reused wool,” as those terms 
are defined in said act, do forthwith cease and desist from misbrand- 
ing such coats or other products by failing to affix securely to or place 
on such products a stamp, tag, label, or other means of identification 
showing in a clear and conspicuous manner : 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding 5 per centum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is 5 per centum or more, and (5) the aggregate of all other fibers. 

(6) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter. 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, or distribution thereof in commerce, as 
“commerce” is defined in the Federal Trade Commission Act and in 
the Wool Products Labeling Act of 1939. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of section 3 of the Wool Products Labeling Act of 1939; 
And provided further, That nothing contained in this order shall be 
construed as limiting any applicable provisions of said act or the 
rules and regulations promulgated thereunder. 

Lt 1s further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE MATTER OF 


EMERSON COAT COMPANY, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5761. Complaint, Apr. 4, 1950—Decision, Feb. 26, 1951 


Where a corporation and the individual who was its president and treasurer, 
engaged in the introduction and manufacture for introduction into com- 
merce, and in the sale and distribution in commerce of wool products as 
defined in the Wool Products Labeling Act— 

Misbranded certain coats in violation of said act and the rules and regulations 
promulgated thereunder in that, labeled as ‘100% all wool,” some contained 
100% reprocessed wool, and they thus did not have affixed thereto the 
required tag, label, or other means of identification showing the constituent 
fiber percentages: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of the Wool Products Labeling Act and said rules and regulations, 
and constituted unfair and deceptive acts and practices. 

Before Mr. Henry P. Alden, trial examiner. 
Mr. DeWitt T. Puckett and Mr. Randolph W. Branch for the 

Commission. 

Mr. Julius Reinlieb, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, 
having reason to believe that Emerson Coat Co., Inc., a corporation, 
and Abraham Mink, individually and as an officer of Emerson Coat 
Co., Inc., hereinafter referred to as respondents, have violated the 
provisions of said acts and the rules and regulations promulgated 
under the Wool Products Labeling Act of 1939, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracraru 1. The respondent, Emerson Coat Co., Inc., is a corpo- 
ration, organized, existing and doing business under and by virtue of 
the laws of the State of New York. Its principal office and place of 
business are located at 247 West Thirty-seventh Street, New York, 
NYY 

The respondent Abraham Mink is president and treasurer of the 
respondent Emerson Coat Co., Inc. 
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Par. 2. The respondents are engaged in the introduction and man- 
ufacture for introduction into commerce and in offering for sale, sale, 
transportation, and distribution of wool products, as such products 
are defined in the Wool Products Labeling Act of 1939, in commerce 
as “ecommerce is defined in said act and in the Federal Trade Commis- 
sion Act.” Many of respondents’ said products are composed in whole 
or in part of wool, reprocessed wool, or reused wool, as those terms are 
defined in the Wool Products Labeling Act of 1939, and such products 
are subject to the provisions of said act and the rules and regulations 
promulgated thereunder. Since July 15, 1941, respondents have vio- 
lated the provisions of said act and said rules and regulations in the 
introduction and manufacture for introduction into commerce, and 
in the sale, transportation, and distribution of said wool products in 
said commerce, by causing said wool products to be misbranded within 
the intent and meaning of said act and the rules and regulations. 

Par. 8. Among the wool products introduced and manufactured 
for introduction into commerce, and sold, transported, and distributed 
in said commerce as aforesaid, were coats and other products. Ex- 
emplifying respondents’ practice of violating said act and the rules 
and regulations promulgated thereunder is their misbranding of the 
aforesaid products in violation of the provisions of said act and said 
rules and regulations by failing to affix to said garments a stamp, 
tag, label, or other means of identification, or a substitute in lieu 
thereof, as provided by said act, showing (a) the percentage of the 
total fiber weight of the wool product, exclusive of ornamentation 
not exceeding 5 percentum of said total fiber weight of (1) wool, (2) 
reprocessed wool, (8) reused wool, (4) each fiber other than wool 
where said percentage by weight of such fiber was 5 percentum or 
more, and (5) the aggregate of all other fibers; (6) the maximum 
percentage of the total weight of the wool product of nonfibrous load- 
ing, filling or adulterating matter; (c) the percentages in words and 
figures plainly legible by weight of the wool contents of such wool 
product where said wool product contains a fiber other than wool; 
(d) the name of the manufacturer of the wool product or the name 
of one or more persons subject to section 3 of said act with respect 
to such wool product, or the registered identification number of such 
person or persons as provided for in rule 4 of the regulations as 
amended. 

Par. 4. The aforesaid acts, practices, and methods of respondents 
as alleged were and are in violation of the Wool Products Labeling 
Act of 1939, and the rules and regulations promulgated thereunder, 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 
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Decision or THE ComMMISSION AND Orprer to Fite Report or 
CoMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, on 
April 4, 1950, issued and subsequently served its complaint in this 
proceeding upon the respondents named in the caption hereof, charg- 
ing them with the use of unfair and deceptive acts and practices in 
commerce in violation of the provisions of those acts. After the filing 
of respondents’ answer, a hearing was held before a trial examiner 
cf the Commission theretofore duly designated by it, at which hear- 
ing there was read into the record a stipulation as to the facts by and 
between counsel supporting the complaint and counsel for the re- 
spondents, in lieu of all other evidence. On October 26, 1950, the 
trial examiner filed his initial decision, which was served on the re- 
spondents on November 7, 1950. 

The Commission, having reason to believe that the initial decision 
was deficient in certain material respects, subsequently placed this 
case on its own docket for review, and on December 8, 1950, it issued, 
and thereafter served upon the parties, its order affording the re- 
spondents an opportunity to show cause why said initial decision 
should not be altered in the manner and to the extent shown in a 
tentative decision of the Commission attached to said order. Re- 
spondents not having appeared in response to the leave to show cause, 
this proceeding regularly came on for final consideration by the Com- 
mission upon the record herein on review; and the Commission, having 
duly considered the matter and being now fully advised in the prem- 
ises, find that this proceeding is in the interest of the public and makes 
this its findings as to the facts, conclusion drawn therefrom, and 
order, the same to be in lieu of the initial decision of the trial examiner. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondent Emerson Coat Co., Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of New York, with its principal office and place 
of business located at 247 West Thirty-seventh Street, New York, N. Y. 

The respondent Abraham Mink is president and treasurer of the 
respondent Emerson Coat Co., Inc. 

Par. 2. The respondents are engaged in the introduction and manu- 
facture for introduction into commerce as “commerce” is defined in 
the Wool Products Labeling Act of 1939 and in the Federal Trade 
Commission Act, and in the offering for sale, sale, transportation, and 
distribution in said commerce, of wool products, as such products are 
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defined in the said Wool Products Labeling Act of 1939. Many of 
respondents’ said products are composed in whole or in part of wool, 
reprocessed wool, or reused wool, as those terms are defined in the 
Wool Products Labeling Act of 1939, and such products are subject 
to the provisions of said act and the rules and regulations promul- 
gated thereunder. Since July 15, 1941, respondents have violated the 
provisions of said act and rules and regulations in the introduction 
and manufacture for introduction into commerce, and in the sale, 
transportation, and distribution in commerce, of said wool products 
by causing said wool products to be misbranded within the intent and 
meaning of said act and rules and regulations. 

Par. 3. Among the wool products introduced and manufactured for 
introduction into commerce and sold, transported, and distributed in 
said commerce, as aforesaid, were coats which were labeled as “100% 
All Wool.” Some of the coats so labeled actually contained 100 per- 
cent reprocessed wool. The coats which contained 100 percent re- 
processed wool and which were labeled as “100% All Wool” were thus 
misbranded in that they did not have affixed a stamp, tag, label, or 
other means of identification showing the constituent fibers, and per- 
centages thereof, of such products, and other information required 
by the Wool Products Labeling Act and the rules and regulations 
promulgated thereunder. 


CONCLUSION 


The acts and practices of the respondents, as hereinabove found, 
were in violation of the Wool Products Labeling Act of 1939 and the 
rules and regulations thereunder, and constituted unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, Emerson Coat Co., Inc., a cor- 
poration, and its officers, and Abraham Mink, individually, and their 
respective representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the introduction or 
manufacture for introduction into commerce, or the offering for sale, 
sale, transportation, or distribution in commerce, as “commerce” is 
defined in the aforesaid acts, of coats or other wool products, as such 
products are defined in and subject to the Wool Products Labeling 
Act of 1939, which products contain, purport to contain, or in any way 
are represented as containing “wool,” “reprocessed wool,” or “reused 
wool,” as those terms are defined in said act, do forthwith cease and 
desist from misbranding such coats or other products by failing to 


EMERSON COAT CO., INC., ET AL. 1015 
1011 Order 


affix securely to or place on such products a stamp, tag, label, or other 
means of identification, showing in a clear and conspicuous manner: 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding 5 per centum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is 5 per centum or more, and (5) the aggregate of all other fibers. 

(6) The maximum percentage of the total weight of such wool prod- 
uct of any nonfibrous loading, filling, or adulterating matter. 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, or distribution thereof in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act and in the 
Wool Products Labeling Act of 1939. 

Provided, Vhat the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of section 3 of the Wool Products Labeling Act of 1939: And 
provided further, That nothing contained in this order shall be con- 
strued as limiting any applicable provisions of said act or the rules 
and regulations promulgated thereunder. 

It is further ordered, That the respondent shall, within 60 days after 
service upon them of this order, file with the Commission a report, in 
writing, setting forth in detail the manner and form in which they have 
complied with this order. 
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In THE MATTER OF 


ELECTROVOX CO., INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLZGED VIOLATION 
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The number of times any phonograph needle may normally be’ used with satis- 
faction in playing records cannot be forecast with any degree of accuracy, 
since it depends upon diverse factors, including the material of which the 
needle point is made, the amount of pressure on the record, its angle in 
relation to the record, the size, condition, quality, and composition of the 
record being played, and other possible factors. 


Where a corporation and its two officers, engaged in the manufacture and inter- 
state sale and distribution of phonograph needles; in advertising through 
nationally circulated newspapers and magazines and advertising media dis- 
seminated among jobbers, wholesalers and retailers, directly and by infer- 
ence— 

(a) Represented that their “Walco ‘400’ Floating Jewel Sapphire Needle” had 
a point or tip made of sapphire, a precious stone, and might be used on 
phonograph records for as many as 10,000 perfect plays; 

(6) Represented that their “Walco ‘400’ Ruby Jewel Needle” had a point or 
tip made of ruby, a precious stone, and might be used with satisfaction on 
phonograph records for as many as 6,000 plays; and 

(c) Represented that their “Walco ‘400’ Precision Metal Needle’ would last 
satisfactorily for 4,000 plays; 

The facts being that the points or tips of said “Floating Jewel’ and “Jewel 
Tipped” needles were neither sapphires nor rubies, as represented, but were 
composed of synthetic material, and their claims as to their performance 
properties were grossly exaggerated and without basis in fact; 

With capacity and tendency to mislead and deceive a substantial number of 
retail dealers and the purchasing public as to the composition of such needle 
tips or points and the number of times said needles might be acceptably 
used on records, and thereby induce the purchase thereof; and with the 
result of placing in the hands of jobbers, wholesalers, and retailers, an 
insurmentality whereby the purchasing public might be’ misled to its injury: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce, 


Before Mr. Clyde M. Hadley, trial examiner. 
Mr. Joseph Callaway for the Commission. 


Paul, Weiss, Rifkind, Wharton & Garrison, of New York City, and 
Mr. J ae M.M ason, of Washington, D. C., fe respondents. 


ELECTROVOX CO., INC., ET AL. 1017 
1016 Complaint 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Electrovox Co., Inc., 
a corporation, and Lowell Walcutt and Robert G. Walcutt, individ- 
uals, have violated the provisions of said act and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

. ParacrapH 1. Electrovox Co., Inc., is a corporation organized and 
doing business under and by virtue of the laws of the State of New 
Jersey with its office and principal place of business located at 66 
Franklin Street, East Orange, N. J. 

The individual respondents Lowell Walcutt and Robert G. Walcutt 
are respectively the president and vice president-secretary of the cor- 
porate respondent. These individual respondents also have their 
offices at 66 Franklin Street, East Orange, N. J., and at all times 
hereinafter mentioned formulated, directed, and controlled the acts, 
policies, and business affairs of the corporate respondent. 

Par. 2. The respondents are now, and have been for the past several 
years, engaged in the business of manufacturing, selling, and dis- 
tributing phonograph needles. Respondents cause their phonograph 
needles when sold to be transported from their place of business in 
the State of New Jersey to purchasers thereof located in various-other 
States of the United States. Respondents maintain and at all times 
mentioned herein have maintained a course of trade in their said busi- 
ness in commerce among and between the various States of the United 
States. Respondents’ volume of business in said commerce is sub- 
stantial. 

Par. 3. In the course and conduct of their said business and for 
the purpose of inducing the purchase of their said phonograph needles 
in commerce, respondents have made many representations as to the 
materials used in making their phonograph needles and as to the 
wearing qualities of said needles. These representations were made 
by means of advertisements inserted in newspapers, magazines, and 
other periodicals having a general circulation in the United States, 
and also by means of advertising media circulated among jobbers, 
wholesalers, and retailers. Among such representations are the 
following: 

WALCO “400” 
Floating Jewel 


Sapphire Needle 
Up to 10,000 perfect plays 


IY HED 2G IGLOS PROP... GDA 
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provides up to 10,000 perfect 
playings with utmost protection 
to records 


Up to 6,000 playings 
Another of the jewel-tipped ‘‘400” 
series this WALCO needle is made of 
ruby 


BEDE MODIS BE UK DK MEDS DS 


Hard and durable, the RUBY is precision 
ground and highly polished. X X X X X 
Ask your dealer to demonstrate the 
WALCO RUBY— it’s a gem. 


WALCO “400” 
RUBY JEWEL NEEDLE 


WALCO “400” 
Precision Metal Needle 
long lasting to 4,000 plays 


Par. 4. Through the use of the foregoing statements and others of 
similar import, not specifically set out herein, respondents have repre- 
sented directly and by inference that the phonograph needles desig- 
nated as Walco “400” Floating Jewel Sapphire needles have points or 
tips made of sapphire, one of the precious stones, and that each of said 
needles may ordinarily be used 10,000 times, with satisfaction, in play- 
ing phonograph records; that the phonograph needles designated as 
Walco “400” Ruby Jewel needles have points or tips made of ruby also 
one of the precious stones, and that each of said needles may ordinarily 
be used 6,000 times, with satisfaction, in playing phonograph records; 
that the phonograph needles designated as Walco “400” Precious Metal 
needles may ordinarily be used 4,000 times with satisfaction, in playing 
phonograph records. 

Par. 5. ‘The said representations are false, deceptive, and misleading. 
In truth and in fact the points or tips of the needles designated as 
Walco “400” Floating Jewel Sapphire needles, are not made of the 
precious stones known as sapphires, nor are the points or tips of the 
needles designated as Walco “400” Ruby Jewel Needles made of the 
precious stones known as rubies, but the tips or points of the needles 
of both types are made of synthetic materials. The number of times 
any phonograph needle may be used with satisfaction in playing 
phonograph records is variable, depending upon various factors in- 
cluding the material of which the needle point is made, the amount of 
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pressure of the needle on the record, angle of the needle in relation to 
the record, size conditions, quality and composition of the record being 
played and possibly other factors. It is therefore impossible to fore- 
cast with any degree of accuracy the number of times any phonograph 
needle may be used with satisfaction in playing records. Under con- 
ditions of normal use, none of respondent’s phonograph needles of 
the types mentioned above, can be used with satisfaction for anything 
like the number of times represented. 

Par. 6. The use by the respondents of the false, deceptive, and 
misleading representations herein set forth has had and now has the 
capacity and tendency to mislead and deceive a substantial number 
of retail dealers and members of the purchasing public with respect 
to the material of which the tips or points of respondents’ said needles 
are made, and with respect to the number of times the said needles 
may be used, with satisfaction, in playing phonograph records, and 
to cause the purchase of substantial quantities of such phonograph 
needles im commerce as a result thereof. Furthermore, the use by 
the respondents of said representations in advertisements circulated 
among jobbers, wholesalers, and retailers serves to place in their 
hands an instrumentality through which the purchasing public may 
be misled as to the material used in making the points or tips of 
respondents’ phonograph needles and as to the number of times said 
needles may satisfactorily be used in playing phonograph records. 

Par. 7. The aforesaid acts and practices of said respondents as 
alleged herein are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE CoMMISSION 


Pursuant to rule X XII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated February 26, 1951, the 
initial decision in the instant matter of trial examiner Clyde M. 
Hadley, as set out as follows, became on that date the decision of the 


Commission. 
INITIAL DECISION BY CLYDE M. HADLEY, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 26, 1950, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
Electrovox Co., Inc., a corporation, and Lowell Walcutt and Robert 
G. Walcutt, individually and as officers of said Electrovox Co., Ine., 
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charging them with the use of unfair and deceptive acts and prac- 
tices in commerce in violation of said act. On January 11, 1951, 
the joint answer of respondents was filed, in which answer they ad- 
mitted all of the material allegations of facts set forth in said com- 
plaint and waived all intervening procedure and further hearing as. 
to the said facts, but reserved the right to a hearing upon proposed 
conclusions of fact or law, which reservation, as pertaining to any 
‘hearings before the trial examiner, was duly waived by respondents’ 
counsel. Thereafter, the proceeding regularly came on for final con- 
sideration by the above-named trial examiner theretofore duly desig- 
nated by the Commission upon said complaint and answer thereto, 
all intervening procedure having been waived, no proposed findings 
and conclusions having been submitted by counsel, and no oral argu- 
ment requested; and said trial examiner, having duly considered the 
record herein, finds that this proceeding is in the interest of the public 
and makes the following findings as to the facts, conclusions drawn 
therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent Electrovox Co., Inc., is a New Jersey 
corporation with its office and principal place of business located in 
East Orange, N. J. 

Respondents Lowell Walcutt and Robert G. Walcutt, individuals, 
are the officers of said corporate respondent, at the same address, 
and at all times herein mentioned have formulated, directed, and 
controlled its acts, policies, and business affairs. 

Par. 2. The respondents are now and for some years past have been 
engaged in the manufacture, sale, and distribution of phonograph 
needles; causing the same, when sold, to be transported from their 
place of business in the State of New Jersey to purchasers thereof in 
other States; maintaining at all times mentioned herein a course of 
trade and commerce between and among the various States of the 
United States. 

Par. 3, In the course and conduct of their said business and to induce 
the purchase of their phonograph needles in commerce, respondents 
have made various representations, by means of newspaper and mag- 
azine advertisements, nationally circulated, and through advertising 


media disseminated among jobbers, wholesalers and retailers, such as 
the following: 


WALCO “400” 
Floating Jewel 
Sapphire Needle 

Up to 10,000 perfect plays 


ELECTROVOX CO., INC., ET AL. 1021 


1016 : Findings 


Provides up to 10,000 perfect 
playings with utmost protection 
to records, 


Up to 6,000 playings. 
Another of the jewel-tipped ‘‘400” 
series of this WALCO needle is made 
of ruby ... Hard and durable, the 
RUBY is precision ground and highly 
polished ... Ask your dealer to 
demonstrate the WALCO RUBY— it’s 
a gem. 


WALCO “400”. 
RUBY JEWEL NEEDLE 


WALCO “400” 
Precision Metal Needle 
long lasting to 4,000 plays. 


Par. 4. Through the use of said statements and other of like import, 
respondents having represented directly and by inference that their 
product designated “Walco ‘400’ Floating Jewel Sapphire Needle” has 
a point or tip made of sapphire, a precious stone, and may be used on 
phonographic records for as many as 10,000 perfect plays; that their 
product designated “Walco’ ‘400’ Ruby Jewel Needle” has a point or 
tip made of ruby, also a precious stone, and may be used with satis- 
faction on phonographic records for as many as 6,000 playings; and 
that their product designated “Walco ‘400’ Precision Metal Needle” 
will last satisfactorily for 4,000 plays. 

Par. 5. In truth and in fact, the points or tips of said “floating 
jewel and “jewel tipped” needles are neither sapphires nor rubies, as 
represented, but are composed of synthetic materials; and the number 
of times that these or any other phonograph needle may be used with 
satisfaction for the playing of records is variable, depending upon 
divers factors, including the material of which the needle point is 
made, the amount of pressure of the needle on the record, its angle 
in relation to the record, the size, condition, quality, and composition 
of the record being played, and other possible factors. The number 
of times any phonograph needle may normally be used with satis- 
faction in playing records cannot be forecast with any degree of ac- 
curacy; and respondents’ explicit claims as to the performance prop- 
erties of their various needles are grossly exaggerated, speculative, 
and have no basis in fact. 

Par. 6. The use of said untruthful and unwarranted representations 
by these respondents has the capacity and tendency to mislead and 
deceive a substantial number of retail dealers and the purchasing 
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public as to the composition of such needle tips or points, and concern- 
ing the number of times said needles may be acceptably used on phono- 
graph records; and to cause the purchase thereof in commerce as a 
result of such mistaken impression. The circulating of said adver- 
tisements among jobbers, wholesalers, and retailers serves, moreover, 
to place in their hands an instrumentality through which the purchas- 
ing public may be misled to its injury. 


CONCLUSION 


The acts and practices of said respondents as herein found are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents Electrovox Co., Inc., a corpora- 
tion, and Lowell Walcutt and Robert G. Walcutt, individually and as 
officers thereof, and their agents, representatives, and employees, di- 
rectly or through any corporate or other device, in connection with the 
sale and distribution of phonograph needles in commerce as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from representing, directly or by implication: 

1. That their phonograph needles made with synthetic points or tips 
contain sapphire, ruby, or other gem or jewel as generally understood 
by the trade and the consuming public. 

2. That their phonograph needles will play, or may be relied upon 
or depended upon to play, satisfactorily up to 10,000, 6,000, or 4,000 
records, or any other specified number thereof not definitely proven 
under the varied conditions of normal use. 


ORDER TO FILE REPORT OF COMPLIANCE 


£t is ordered, That the corporate respondent, Electrovox Co., Ine; 
and the individual respondents, Lowell Walcutt and Robert G. Wal- 
cutt, shall, within 60 days after service upon them of this order, file 
with the Commission a report in writing setting forth in detail the 
manner and form in which they have complied with the order to cease 
and desist [as required by said declaratory decision and order of Feb- 
ruary 26, 1951]. 
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NATIONAL TOILET CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5342. Complaint, June 27, 1945—Decision, Feb. 27, 1951 


Where a corporation engaged in the interstate sale and distribution of two cos- 
metic preparations, namely, its “Nadinola Bleaching Cream” and its “Nad- 
inola Freckle Cream’’; in advertising in newspapers and magazines and by 
other means— 

(a) Falsely represented that the use of their preparations would clear up 
externally caused pimples and other types of skin blemishes and constituted 
an effective treatment therefor; the facts being that while the preparation 
might afford some temporary protection to, and thus facilitate the skin’s 
normal processes in clearing up minor externally caused skin blemishes, 
they would not have any other beneficial effect; and 

(0) Falsely represented that their use would improve the texture of the skin; 
the facts being that while they might smooth and soften the skin and thus 
temporarily improve its appearance, they would not improve its actual 
texture ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true, and thereby induce its purchase of said preparations: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 

In said proceeding in which the complaint also charged that respondent’s ad- 
vertisements were false for the further reason that they represented that 
said preparations would remove blackheads, the facts being that while their 
use might facilitate their removal by mechanical means, they would not 
in themselves remove blackheads: The record showed that respondent had 
not represented that the preparations would remove blackheads but only 
that they would loosen them, and the Commission was of the opinion and 
found that said allegation was not substantiated by the evidence. 

Before Mr. John W. Addison, trial examiner. 
Mr. B. G. Wilson for the Commission. 
Rogers, Hoge & Hills, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that National Toilet Co., 
a corporation, hereinafter referred to as respondent, has violated the 
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provisions of said act and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

Paracrapu 1. Respondent National Toilet Co. is a corporation or- 
ganized, existing, and doing business under and by virtue of the laws 
of the State of Tennessee, with its office and principal place of business 
at Paris, Tenn. 

Par. 2. Respondent is now and for more than 2 years last past has 
been engaged in the sale and distribution of two cosmetic preparations 
designated as “Nadinola Bleaching Cream” and “Nadinola Freckle 
Cream” in commerce between and among the various States of the 
United States and in the District of Columbia. Respondent causes 
its said preparations, when sold, to be shipped from its aforesaid place 
of business in Paris, Tenn., to purchasers thereof located in various 
other States of the United States and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in its said preparations in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of its aforesaid business the re- 
spondent has disseminated and is now disseminating and has caused 
and is now causing the dissemination of, false advertisements con- 
cerning its said preparations, by the United States mails and by vari- 
ous other means in commerce as “commerce” is defined in the Federal 
Trade Commission Act; and respondent has also disseminated and is 
now disseminating and has caused and is now causing the dissemina- 
tion of, false advertisements concerning its said preparation by various 
means for the purpose of inducing-and which are likely to induce, 
directly or indirectly, the purchase of its said preparations in com- 
merce as “commerce” is defined in the Federal Trade Commission Act. 

Among and typical of the false and misleading statements contained 
in said false advertisements disseminated and caused to be dissemi- 
nated as hereinabove set forth, by United States mails, by advertise- 
ments inserted in newspapers and magazines and by various other 
means, are the following: 


Nadinola . . . clears up surface pimples and other externally caused blemishes. 

Nadinola is a 3-way treatment that acts to... clear up externally caused 
pimples. 

Does your mirror . . . reveal a complexion that’s dull and drab and exhausted 
looking? Is it pitted with blackheads and dotted with freckles? Then you want 
to know about Nadinola Cream. 

When the treatments ended .. . skin texture had been smoothed and soft- 
ened. What Nadinola did for them it should do for you. 

Rough spots were smoothed and softened to a new texture. 
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Par. 4. Through the use of the aforesaid statements and represen- 
tations and others of the same import and meaning, not specifically 
set out herein, respondent represents and has represented directly and 
by implication that the use of its said preparations constitutes a 
competent and adequate treatment for externally caused pimples and 
for various other types of skin blemishes; that said preparations will 
remove blackheads and will improve the texture of the skin. 

Par. 5. The aforesaid statements and representations are false, mis- 
leading, and deceptive. In truth and in fact the said cosmetic prep- 
arations do not constitute a competent and effective treatment for 
pimples and other types of skin blemishes externally, or otherwise, 
caused. While the use of said preparations may facilitate the removal 
of blackheads by mechanical means, they will not in themselves re- 
move blackheads. Said preparations will not exert any beneficial 
effect upon the texture of the skin. 

Par. 6. The use by the respondent of the foregoing false and mis- 
leading statements has had, and now has, the capacity and tendency 
to, and does, mislead and deceive a substantial portion of the purchas- 
ing public into the erroneous and mistaken belief that such represen- 
tations are true and to induce the purchasing public to purchase sub- 
stantial quantities of said preparations as a result of such erroneous 
and mistaken belief. 

Par. 7. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Revort, Finprnes as to THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 27, 1945, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
National Toilet Co., a corporation, charging it with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. After the issuance of the complaint and the filing 
of respondent’s answer thereto, testimony and other evidence in sup- 
port of and in opposition to the allegations of the complaint were 
introduced before a trial examiner of the Commission theretofore 
duly designated by it, and such testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter 
this proceeding came on for final consideration by the Commission on 
the complaint, answer thereto, testimony and other evidence, recom- 
. mended decision of the trial examiner and exceptions thereto by coun- 
sel for respondent, briefs in support of and in opposition to the 
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allegations of the complaint and oral argument of counsel ; and the 
Commission, having duly considered the matter and having entered 
its order disposing of the exceptions to the recommended decision of 
the trial examiner, and being now fully advised in the premises, finds 
that.this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent, National Toilet Co., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Tennessee, with its office and principal place 
of business in Paris, Tenn. 

Par. 2. Respondent is now and for several years last past has been 
engaged in the sale and distribution of two cosmetic preparations. 
The designations used by respondent for said products and their 
formula are as follows: 


Designation: Nadinola Bleaching Cream, 


Formula: 
Ammoniated Mercury Us Se 2a: 2222 eee ae eee 14% 
BismutheSubmitrate Uy Se ibee ss Sole a eee eee eee 2% 
ZiNGsOxi des Wg Ss Pe eo eA ee des ne 4% 
Petrolatumet Base 2226 bn eS ec es ee meee a 91% 


Suitably perfumed. 
Designation: Nadinola Freckle Cream. 


Formula: 
AmmoniatedseMercutys WAS aee ae See ee eee ates 1% 
Zine ORIG UpS Rota) eet se BN oe a re 6% 
Petrolatum) BASe2=_ 2-25 = Sea eae ee eee Be oe 91% 


Suitably perfumed. 


Par. 3. Respondent causes and has caused its said cosmetic prepara- 
tions, when sold, to be shipped from its place of business in Paris, 
Tenn., to purchasers thereof located in various other States of the 
United States and in the District of Columbia. Respondent main- 
tains, and at all times mentioned herein has maintained, a course of 
trade in its said preparations in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 4. In the course and conduct of its aforesaid business, the 
respondent has disseminated and has caused the dissemination of false 
advertisements concerning said cosmetic preparations, by the United 
States mails and by various other means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act; and the respondent 
has also disseminated and has caused the dissemination of false ad- 
vertisements concerning said cosmetic preparations, by various means, 
for the purpose of inducing and which are likely to induce, directly - 
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or indirectly, the purchase of such cosmetic preparations in commerce, 
as “commerce” is defined in the Federal Trade Commission Act. 

Among and typical of the statements and representations contained 
in the false advertisements disseminated and caused to be disseminated 
as heremabove set forth, in newspapers and magazines distributed 
throughout the United States, by the United States mails, and by other 
means in commerce, are the following: 

Unlike most creams, Nadinola .. . loosens blackheads, clears up surface 
pimples and other externally caused blemishes. 

Let Nadinola’s 3-way action help you clear up externally caused pimples, gently 
loosen blackheads, lighten, brighten dull, dark skin. Don’t give in to unlovely 
skin! Try famous Nadinola Cream, used and praised by thousands of lovely 
women. Nadinola is a 3-way treatment cream that acts to lighten and brighten 
dull skin—clear up externally caused pimples—fade freckles—loosen blackheads. 

Into Nadinola’s complexion clinic came nearly two hundred women, picked for 
their ordinary, average complexions. For six weeks they were given the recom- 
mended Nadinola treatment. Scientists observed and recorded every step. And 
when the treatments ended complexions were lighter and brighter, blackheads 
had been loosened and easily removed, skin texture had been smoothed and soft- 
ened. What Nadinola did for them, it should do for you. 

Yes, 187 women completed a six weeks beauty treatment in Nadinola’s scien- 
tific, fact finding clinic. They were all types of women with all types of ordinary 
complexion faults. But six weeks later you should have seen them—and heard 
them! Dark dull complexions were lighter and brighter. Rough spots were 
smoothed and softened to a new texture. Blackheads had been loosened and 


easily removed. 


Par. 5. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth, and others similar 
thereto not specifically set out herein, all of which purport to be de- 
scriptive of the therapeutic and cosmetic values and properties of re- 
spondent’s said preparations, respondent has represented that the use 
of either Nadinola Bleaching Cream or Nadinola Freckle Cream con- 
stitutes a competent and effective treatment for and will clear up exter- 
nally caused pimples and other types of skin blemishes and will 
improve the texture of the skin. 

Par. 6. The aforesaid statements and representations are false, mis- 
leading, and deceptive. Respondent’s said preparations do not con- 
stitute an adequate or competent treatment for and will not clear up 
pimples, externally or otherwise caused. Said preparations, while 
they are on the skin, may afford some temporary protection to the skin, 
thus facilitating the normal processes of the skin in clearing up minor 
externally caused blemishes, but they will not have any other beneficial 
effect upon skin blemishes and their use does not constitute an ade- 
quate or competent treatment for skin blemishes. The preparations, 
while on the skin, also may temporarily soothe, smoothen, and soften 
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the skin and in this way temporarily improve its outward appearance 
and feel, but said preparations will not improve the actual texture 
of the skin. 

Par. 7. The complaint in this proceeding also charged that the 
respondent’s advertisements concerning the said cosmetic preparations 
constituted false advertisements for the further reason that they repre- 
sented that the said preparations will remove blackheads and that 
while the use of the preparations may facilitate the removal of black- 
heads by mechanical means, they will not in themselves remove black- 
heads. The record shows that respondent has not represented that the 
said preparations will remove blackheads, but has represented that 
they will loosen blackheads. The Commission is of the opinion, and 
finds, that the allegation of the complaint that respondent has repre- 
sented its said preparations will remove blackheads has not been sus- 
tained by the evidence. 

Par. 8. The use by the respondent of the false, misleading, and de- 
ceptive statements and representations with respect to their cosmetic 
preparations referred to in paragraphs 4, 5, and 6 hereof, disseminated 
as aforesaid, has had and now has the tendency and capacity to mis- 
lead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that all of such statements, repre- 
sentations, and advertisements are true, and to induce a substantial 
portion of the purchasing public, because of such erroneous and mis- 
taken belief, to purchase said cosmetic preparations. 


CONCLUSION 


The acts and practices of respondent as herein found (excluding 
those referred to in Par. 7) are all to the prejudice and injury of 
the public and constitute unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ent, testimony and other evidence introduced before a trial examiner 
of the Commission theretofore duly designated by it, the trial ex- 
aminer’s recommended decision and the respondent’s exceptions there- 
to, and briefs and oral argument of counsel; and the Commission 
having made its findings as to the facts and its conclusion that respond- 
ent has violated the provisions of the Federal Trade Commission Act: 

Lt is ordered, That the respondent, National Toilet Co., a corpora- 
tion, and its officers, representatives, agents, and employees, directly 
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or through any corporate or other device, in connection with the offer- 
ing for sale, sale, or distribution of their cosmetic preparations desig- 
nated “Nadinola Bleaching Cream,” “Nadinola Freckle Cream,” or 
any other preparation or preparations of substantially similar compo- 
sition or possessing substantially similar properties, whether sold 
under the same name or any other name or names, do forthwith 
cease and desist from, directly or indirectly: ! 

1. Disseminating, or causing to be disseminated, any advertisement, 
by means of the United States mails or by any other means in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, which advertisement represents, directly or by implication: 

(a) That any such preparation constitutes an adequate or competent 
treatment for or will clear up pimples. 

(6) That any such preparation constitutes an adequate or compe- 
tent treatment for skin blemishes; or that the use of such preparation 
will have any beneficial effect upon skin blemishes except to the extent 
that it may temporarily protect the skin, while the preparation is on 
the skin, and thus facilitate the normal processes of the skin in clearing 
up minor externally caused blemishes. 

(c) That any such preparation will improve the texture of the skin: 
Provided, however, That this shall not be construed to prevent the 
dissemination of representations that such preparations while on the 
skin may temporarily soothe, smoothen, and soften the skin and in 
this way temporarily improve its outward appearance and feel. 

2. Disseminating, or causing to be disseminated, any advertisement, 
by any means, for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase of said preparations in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement contains any of the representations prohibited in para- 
graph 1 hereof. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report, in 
writing, setting forth in detail the manner and form in which it has: 
complied with this order. 


t 
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IDEAL CEMENT CO., COLORADO PORTLAND DIVISION 
ET AL. 


COMPLAINT, MODIFIED FINDINGS, AND CONCLUSIONS IN REGARD TO THE 
ALLEGED VIOLATION OF SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS 
APPROVED OCTOBER 15, 1914, AS AMENDED BY AN ACT APPROVED JUNB 19, 
1936 


Docket 5670. Complaint, July 1, 1949—Decision, Mar. 8, 19517 


Where a corporation engaged in the interstate sale and distribution of Portland 
cement produced at manufacturing plants owned and operated by it, to 
customers who purchased either for resale or for use in the manufacture 
and sale of ready-mixed concrete, concrete building blocks, and other con- 
crete products, and were engaged in competition with each other and with 
the customers of other cement producers within their respective trading 
areas— 

Discriminated between purchasers transporting such cement by rail and those 
using motor carrier, during a certain period, through offering and selling 
cement at its plants located at Portland and Boettcher, Colo., to purchasers 
transporting cement from those points by motor trucks or motor carriers, at 
prices 20 cents per barrel higher than it sold said product of like grade and 
quality to purchasers who transported it from the same points by rail 
freight; 

With the result that in all instances the customer so appreciably favored in 
price was enabled to obtain greater profits from the resale of such cement 
and to either undersell its competitors who were not so favored, or to fur- 
nish to its consumer purchasers superior facilities and services, and any 
appreciable differential in the price of its said product had the capacity 
of diverting trade from the nonfavored competing customers to those re- 
ceiving the lower price; and effect of its said practice, therefore, might 
have been substantially to lessen competition in the lines of commerce in 
which such purchasers were engaged and to injure, destroy, or prevent 
competition with the purchasers who received the lower price: 

Held, That said acts and practices of said corporation in selling cement for 
motor carrier transportation at a price higher than for rail transport under 
the circumstances set forth, constituted violations of Section 2 (a) of the 
Clayton Act as amended. 


In said proceeding in which the respondent in its amended answer stated, among 
other things, that on or about July 1, 1948, it abandoned the pricing policy 
herein concerned, and on or about December 10 thereafter established and 
since maintained the practice of selling cement only in carload lots in one 


1See, for findings as originally made, and order to cease and desist, on September 28, 
1950, 47m. THe. 2210 
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delivery operation and without regard to the method of transporting em- 
ployed by the purchaser; that since J uly 1, 1948, the method of transporting: 
had in no way varied the price charged; that such action was taken by it 
voluntarily prior to the institution of the instant proceeding and without 
knowledge that the complaint would be issued; and by way of seeking to: 
defend its price policy from January 1, 1947, until about July 1, 1948, 
herein concerned, that it did not at any time believe that it was unlawfully 
discriminating; that it believed that the price differential was justified by 
reason of differences in costs; that ascertainment of the exact amount by 
which said differential in fact exceeded differences in costs, involved in the 
differing nature of the transaction, would necessitate a costly and long 
analysis and breakdown of its accounting records and procedures, and in- 
volve conflicting theories of cost accounting, practice and procedure, particu- 
larly with respect to indirect cost factors; and that in view of such cir- 
cumstances and the fact that the practice complained of had been abandoned 
by it, it expressly waived its right to offer or adduce any testimony or evi- 
dence relating to cost justification : the Commission, in view of such waiver, 
made no finding with respect thereto. 


In said proceeding in which it appeared as respects various individuals joined as 
respondents, that the former president had died on or about the expiration of 
the period concerned, that the vice president had retired thereafter and 
was no longer active in its affairs, that the secretary did not participate in 
the formulation, control, or direction of the practices concerned, and that 
two others, following the demise of the president, thereafter formulated or 
participated in the formulation, control, and direction of the practice with 
respect to such sale of cement as revised and established after said period; 
the Commission was of the opinion that as to said individual respondents 
the complaint should be dismissed. 

Before Ur. Clyde M. Hadley, trial examiner. 

Mr. James I. Rooney and Mr. James S. Kelaher for the Commission. 

Lewis, Grant, Newton, Davis & Henry, of Denver, Colo., for re- 
spondents. 

Clifford & Miller, of Washington, D. C., also represented Ideal 

Cement Co. 

CoMPLAINT 


The Federal Trade Commission having reason to believe that the 
party respondents named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, have vio- 
lated and are now violating the provisions of subsection (a) of section 
2 of the Clayton Act (U.S. C. title 15, sec. 13), as amended by the 
Robinson-Patman Act approved June 19, 1936, hereby issues its com- 
plaint against the said respondents stating its charges as follows: 

Paracrapu 1. Respondent, Ideal Cement Co., is a Colorado corpo- 
ration with offices and principal place of business located at Denver 
National Building, Denver, Colo., and is doing business under the 
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trade name and style of Ideal Cement Co., Colorado Portland Di- 
vision. 

Respondents, Charles Boettcher, C. K. Boettcher, Chris Dobbins, 
H. O. Warner, and G. W. Ballantyne, are individuals and are presi- 
dent, vice president and treasurer, vice president, vice president, and 
secretary, respectively, of the corporate respondent. 

These individual respondents formulate, control, and direct the 
policies, practices, and methods of the corporate respondent. 

Par. 2. Respondents, through their wholly owned subsidiary, the 
Colorado Portland Cement Co., and since said subsidiary’s dissolution 
on or about December 31, 1947, through their Colorado Portland Di- 
vision, are now and have been since June 19, 1936, engaged in the 
business of selling and distributing portland cement, hereinafter re- 
ferred to as cement, produced at manufacturing plants located at 
Portland and Boettcher, Colo. 

Respondents cause said cement, when sold, to be transported from 
the places of manufacture at Portland and Boettcher, Colo., to the 
purchasers thereof located in States other than the State of Colorado, 
and there is and has been at all times herein mentioned a continuous 
current of trade and commerce in said product across State lines, be- 
tween respondents’ manufacturing plants and the purchasers of such 
product. Said product is sold and distributed for use, consumption, 
and resale within the various States of the United States. 

Par. 8. Respondents’ customers purchase cement either for resale 
or for use in the manufacture and sale of ready-mixed concrete, con- 
crete building blocks, and other concrete products. 

In the course and conduct of their business, respondents’ customers 
are competitively engaged with each other and with the customers of 
other cement producers within the various trading areas in which 
the respondents’ said customers offer for sale and sell the said product, 
at retail or in processed form as described herein. 

Par. 4. Respondents in the course and conduct of their business, 
as hereinbefore set forth, have been since January 1, 1947, and now 
are, discriminating in price between different purchasers of their 
cement of like grade and quality by selling said product to some of 
their customers at higher prices than they sell and have sold such 
product of like grade and quality to others of their customers. Such 
discriminations arise from respondents’ pricing policy, in effect since 
January 1, 1947, whereby the respondents sell or offer for sale cement, 
at plants located at Portland and Boettcher, Colo., to purchasers who 
have the said cement transported therefrom by rail freight at 20 
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cents per barrel lower than they sell or offer for sale said cement to 
purchasers who transport said cement therefrom by motortruck or 
other means of motor transportation. 

Par. 5. The effect of such discriminations in price as set forth in 
paragraph 4 may be substantially to lessen competition in the lines 
of commerce in which those purchasers of respondents’ product who 
receive the benefits of such discriminations are engaged and to injure, 
destroy, or prevent competition with the customers of respondents 
who receive the benefits of such discriminations. 

Par. 6. The foregoing alleged acts and practices of said respondents 
as set forth herein constitute violations of subsection (a) of section 2 
of the Clayton Act (U.S. C., title 15, sec. 18), as amended by the 
Robinson-Patman Act, approved June 19, 1936. 


Rerort AND Mopirimp FINDINGS AS TO THE Facts 


Pursuant to the provisions of an act of Congress entitled “An act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (the Clayton Act), 
as amended by an act of Congress approved June 19, 1936 (the 
Robinson-Patman Act), 15 U. S. C., section 13, the Federal Trade 
Commission on July 1, 1949, issued and subsequently served its com- 
plaint in this proceeding upon the respondents named in the caption 
hereof (except Charles Boettcher (who was not served and is de- 
ceased), charging said respondents with having violated the provisions 
of subsection (a) of section 2 of said Clayton Act, as amended. After 
the filing of the respondents’ answer to the complaint and the designa- 
tion of a trial examiner by the Commission, all of said respondents, 
except Charles Boettcher, deceased, upon leave granted by the trial 
examiner withdrew their original answer to the complaint and in 
lieu thereof filed an amended answer in which, solely for the purposes 
of this proceeding, they admitted all of the material allegations of 
fact set forth in the complaint and waived all hearings and further 
procedure, including the filing of a recommended decision by the trial 
examiner. In said answer the respondents expressly consented for 
the Commission to proceed upon the complaint and admission answer 
to make its report, stating its findings as to the facts, including in- 
ferences which it may draw therefrom, and its conclusion based 
thereon, and enter its order requiring the corporate respondent to 
cease and desist from the discriminations charged in the complaint 
Subsequently, this proceeding regularly came on for final hearing 
before the Commission upon the complaint, the respondents’ amended 
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answer thereto, and certain memoranda of counsel in support of the 
complaint and of counsel for the respondents proposing disposition 
of the case; and the Commission, having duly considered the matter, 
on September 28, 1950, made and issued its findings as to the facts, 
its conclusion drawn therefrom, and its order to cease and desist dis- 
posing of said proceeding. 

Thereafter, on December 19, 1950, the corporate respondent, Ideal 
Cement Co., filed with the Commission a motion requesting that the 
aforesaid findings as to the facts be modified in certain respects (which 
motion, after leave first obtained, said respondent withdrew and in 
lieu thereof filed a substitute motion to modify said findings as to the 
facts) ; and the Commission, having duly considered the substitute 
motion and the entire record (no opposition to the motion having 
been interposed by counsel in support of the complaint) and having 
entered its order granting said motion, now makes this its modified 
findings as to the facts and its conclusion drawn therefrom, the same 
to be in lieu of said findings as to the facts and conclusion issued on. 
September 28, 1950. 


MODIFIED FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, Ideal Cement Co., hereinafter re- 
ferred to as respondent, is a corporation organized and existing under 
the laws of the State of Colorado, with offices and its principal place of 
business located in the Denver National Building, in the city of Den- 
ver, State of Colorado. 

Par. 2. The aforesaid respondent, through its wholly owned. sub- 
sidiary, the Colorado Portland Co., and since the dissolution of said 

‘subsidiary on or about December 31, 1947, through its Colorado Port- 
land Division, was, at the time of the issuance of the complaint, and 
since June 19, 1936, it has been engaged in the business of selling and 
transporting portland cement produced at manufacturing plants now 
owned and operated by said respondent located at Portland and 
Boettcher, Colo. Said cement, when sold, is transported either by the 
respondent or by its purchasers from the places of manufacture at 
Portland and Boettcher, Colo., to the respective locations of the pur- 
chasers thereof both in Colorado and in States other than Colorado. 
There is now, and at all times mentioned in the complaint there has 
been, a continuous current of trade and commerce in said product by 
the respondent across State lines between the respondent’s manufactur- 
ing plants and purchasers of such product. Said product is sold and 
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distributed for use, consumption, and resale in various States of the 
United States. 

Par. 3. The respondent’s customers purchase cement either for 
resale or for use in the manufatture and sale of ready-mixed concrete, 
concrete building blocks, and other concrete products. Such custom- 
ers are competitively engaged with each other and with the custom- 
ers of other cement producers within the various trading areas in 
which they offer for sale and sell cement purchased by them from the 
respondent either at retail or in processed form. 

Par. 4. In the course and conduct of its business, as aforesaid, the 
respondent from January 1, 1947, until approximately July 1, 1948, 
offered for sale and sold cement at its plants located at Portland and 
Boettcher, Colo., to purchasers transporting said cement from said 
points of sale by motortruck or motor carrier at a price 20 cents 
per barrel higher than it offered for sale or sold cement of like grade 
and quality to purchasers transporting the same from said points of 
sale by railfreight. Inso doing the respondent discriminated in favor 
of purchasers transporting such cement by rail freight and against 
purchasers transporting their cement by motortruck or motor carrier. 

Par. 5. In all instances in which the respondent’s cement is sold 
to one of its customers at a price exceeding by any appreciable amount 
the price at which its cement of like grade and quality is sold to another 
competing customer, the customer so favored in price is thereby en- 
abled to obtain greater profits from the resale of such cement and to 
either undersell its competitor who is not so favored or to furnish to its 
consumer purchasers superior facilities and services. For this reason, 
any appreciable differential in the price of the respondent’s cement 
as between competing customers has the capacity of diverting trade 
from the nonfavored customers to the customers favored with the lower 
price. The Commission therefore finds that the effect of the respond- 
ent’s practice of selling its cement to purchasers transporting the same 
from the place of manufacture by motortruck or motor carrier at a 
price higher than it sold cement of like grade and quality to compet- 
ing customers transporting it by rail freight may have been substan- 
tially to lessen competition in the lines of commerce in which such 
purchasers were engaged and to injure, destroy, or prevent competition 
with the purchasers of such cement who received the lower price. 

Par. 6. In its amended answer to the complaint, the respondent 
stated that on or about the aforesaid date of July 1, 1948, the pricing 
policy above described was abandoned and that thereafter, and on 
approximately December 10, 1948, the respondent established, and 
has since maintained, the practice of selling cement only in carload 
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lots in one-delivery operations and without regard to the method. of 
transportation employed by the purchaser; that, accordingly, all 
purchasers of cement from the respondent at either of its plants at 
Portland or Boettcher, Colo., are now, and since approximately De- 
cember 10, 1948, they have been, subject to the like requirement of 
purchasing in not less than carload lots in one loading operation (but 
more than one vehicle permitted) and at the like price, and that 
since July 1, 1948, the method of transportation employed by the 
buyer has in no way varied the price charged; and further that such 
action was taken by the respondent voluntarily prior to the institu- 
tion of this proceeding and without knowledge that the complaint 
herein would be issued. The respondent stated further that, under 
its present policy, if any purchaser desires delivery of cement to a 
carrier other than rail and does not have a vehicle or a series of 
vehicles capable of receiving at least.a carload quantity lot in a single 
or connected loading operation, the respondent will arrange for de- 
livery of a railroad carload lot of cement on a public team track 
within or near the railroad station at which the mill is located, and 
without any differential in the respondent’s price therefor; and that 
such purchaser may thereupon remove such cement therefrom in any 
manner and at any time it may desire. 

Par. 7. In seeking to defend its pricing policy admitted to have 
been followed from January 1, 1947, until approximately July 1, 
1948, the respondent states that it did not at any time believe that it 
was unlawfully discriminating in price in favor of or against any 
particular type of transportation and that while the price differential 
was in effect it believed that the same was justified by reason of dif- 
ferences in costs. In support of this position, the respondent further 
states that an additional cost is involved in the sale and delivery of 
cement to carriers by motortrucks at the two plants of said respondent 
as compared with the sale and delivery of cement to carriers at Port- 
land and Boettcher, Colo., by rail; that ascertainment of the exact 
amount by which the 20-cent-differential charge involved in fact 
exceeded differences in costs involved in the differing nature of the 
transactions would necessitate a costly and lengthy analysis and 
breakdown of the accounting records and procedures of the respondent 
and would involve conflicting theories of cost accounting, practice, 
and procedure, particularly with respect to the matter of indirect 
cost factors; and that in view of such circumstances and the fact that 
the practice complained of has been abandoned by the respondent, 
it expressly waived its right to offer or adduce any testimony or evi- 
dence relating to cost justification. The respondent having ex- 
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pressly waived its right to offer or adduce testimony or evidence 
relating to cost justification, the Commission, of course, makes no 
finding with respect thereto. 

Par. 8. The complaint in this proceeding named as respondents, in 
addition to Ideal Cement Co., Charles Boettcher, C. K. Boettcher, 
Chris Dobbins, H. O. Warner, and G. W. Ballantyne, as president, 
vice president and treasurer, vice president, vice president, and secre- 
_ tary, respectively, of said Ideal Cement Co. The record discloses. 
that the respondent Charles Boettcher died on or about July 2, 1948; 
that the respondent H. O. Warner retired as vice president of the 
respondent Ideal Cement Co. on or about August 15, 1948, and is no 
longer an officer of said respondent or active in its affairs, although 
still a member of its board of directors; that the respondent G. W. 
Ballantyne did not participate in the formulation, control, or direction 
of the policies of the respondent Ideal Cement Co. with respect to 
the practices herein described; and that upon the death of Charles 
Boettcher, the respondent C. K. Boettcher became president of the 
respondent Ideal Cement Co.; and that C. K. Boettcher and Chris 
Dobbins thereafter formulated or participated in the formulation, 
control, and direction of the practices of said respondent with respect 
to the sale of cement to persons removing the same by rail or by 
motortruck as established from and after approximately July 1, 1948. 
In view of these circumstances, the Commission is of the opinion 
that as to all of the respondents except the respondent Ideal Cement 
Co. the complaint should be dismissed. 


CONCLUSION 


The acts and practices of the respondent Ideal Cement Co. in selling 
cement to purchasers transporting the same from the place of manu- 
facture by motortruck or motor carrier at a price higher than it sold 
cement of like grade and quality to purchasers transporting it from 
such place of manufacture by rail freight, as herein found, constituted 
violations of subsection (a) of section 2 of the act of Congress entitled 
“An act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914 (the 
Clayton Act), as amended by the act of Congress approved June 19, 
1936 (the Robinson-Patman Act). 


Norr.—Order to cease and desist issued September 28, 1950, follows: 
This proceeding having been heard by the Federal ‘Trade Commis- 
sion upon the complaint of the Commission, the respondents’ amended 
answer thereto, and certain memoranda of counsel in support of the 
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complaint and of counsel for the respondents proposing disposition of 
the case, and the Commission having made its findings as to the facts 
and its conclusion that the respondent, Ideal Cement Co., has violated 
the provisions of subsection (a) of section 2 of an act of Congress 
entitled “An act to supplement existing laws against unlawful re- 
straints and monopolies, and for other purposes,” approved October 
15,1914 (the Clayton Act), as amended by an act of Congress approved 
June 19, 1936 (the Robinson-Patman Act) : 

It is ordered, That the respondent, Ideal Cement Co., a corporation, 
and its officers, agents, representatives, and employees, directly or 
through any corporate or other device, in or in connection with the 
offering for sale, sale, or distribution of portland cement in commerce, 
as commerce is defined in the aforesaid Clayton Act, do forthwith 
cease and desist from directly or indirectly discriminating in price 
between different purchasers of its cement of like grade and quality 
who are competitively engaged with each other in the resale of such 
cement, either at retail or in processed form, by offering to sell or 
selling such product to purchasers who have said cement transported 
from the place of sale by motortruck or other means of motor carrier 
at any higher price than said product is offered for sale or sold to 
purchasers who have it transported from the place of sale by rail 
freight : Provided, however, That the foregoing shall not be construed 
to prevent the respondent from defending any alleged violation of 
this order by showing that any differences in price make only due 
allowance for differences in the cost of manufacture, sale, or delivery 
resulting from the differing methods or quantities in which said 
product is to such purchasers sold or delivered. 

It is further ordered, For reasons appearing in the Commission’s 
findings as to the facts in this proceeding, that the complaint herein 
be, and it hereby is, dismissed as to the respondents, Charles Boettcher, 
C. K. Boettcher, Chris Dobbins, H. O. Warner, and G. W. Ballantyne. 

Lt is further ordered, That the respondent, Ideal Cement Co., shall, 
within 60 days after service upon it of this order, file with the Com- 
mission a report in writing, setting forth in detail the manner and 
form in which it has complied with this order. 
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In THE MATTER oF 


GRIFFON CUTLERY CORPORATION ET AL. . 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THH ALLEGED VIOLA- 
TION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5816. Complaint, Oct. 11, 1950—Decision, Mar. 9, 1951 


Where a corporation engaged in the interstate sale and distribution to retailers 
and others of cutlery consisting of cuticle and nail scissors, pinking and 
household shears, tweezers, nippers, and manicure sets, which it manu- 
factured or caused to be manufactured for it; and two individuals, officers, 
and directors who controlled and directed its policies— 

(a) For more than 15 years deceptively represented that they were “Makers of 
World Famous Carbo-Magnetic Insured Cutlery Scissors—Shears—Manicure 
Implements—Manicure Sets—Cutlery Sets—Scissor Sets,” through display of 
said statement on the letterheads used by them and transmitted through the 
mail; 

The facts being that while prior to 1929 their predecessors in interest did make 
and sell carbo-magnetic implements under an assignment of a registered 
trade-mark issued by the Patent Office in 1906, neither they nor their 
predecessors had done so during the last 15 years or more, and their said 
statement was merely a continuation of one which was true when adopted 
and first used, but substantially became deceptive ; 

(6b) Since 1945 represented to the public that they maintained a factory in which 
their cutlery products were repaired, through a representation to said 
effect on a tag attached to each pair of pinking shears and advertising 
matter placed in each package containing a pair ; 

The facts being that they owned no factory prior to 1949, and that since 1946 
all their pinking shears constituting nearly four-fifths of the value of their 
entire business and amounting to about $1,000,000 a year, were made for 
them by a concern in which they had no interest ; 

(c) Represented for about 3 years prior to 1949, through inclusion of the word 
“works” in their corporate name and through its display on their letter- 
heads and in their advertising matter, together with such words as “Cut- 
lers,’” and “Cutlery Works,” that they maintained “works” in which their 
said products were made; and after the discontinuance of said word con- 
tinued to use the word “factory” in their advertisements : 

The facts being that while in 1949 they did acquire and subsequently own a 

_ factory in which they made about four-fifths of their cutlery products other 
“than pinking shears, prior thereto neither they nor their predecessors 
owned any factory ; 

With tendency and capacity to convey to the public the erroneous and mistaken 
belief that they owned and maintained a factory in which their pinking 
shears were made and repaired, and works in which all their other cutlery 
products were made; 

Tendency and capacity of which misleading and deceptive representations were 
to mislead and deceive a substantial portion of the purchasing public into 
the mistaken belief that they were true, and effect of which was thereby 
to induce a part of such public to purchase their said products: 
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Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and de- 
ceptive acts and practices in commerce. 


As respects charges in the complaint that respondents also falsely represented 
(a) that they had been in the cutlery business since 1888 and (0) that all 
Griffon cutlery was hand-made, said allegations were not sustained by the 
greater weight of the evidence. 

Before Mr. Webster Ballinger, trial examiner. 
Mr. John W. Brookfield, Jr. for the Commission. 
Mr. Alexander Bicks, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Griffon Cutlery 
Corp., a corporation, and Alfred L. Griffon and Herman L. Kaplan, 
individually and as officers and directors of said corporation, herein- 
after referred to as respondents, have violated the provisions of said 
act, and it appearing to the Commission, that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondent Griffon Cutlery Corp. is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of ARS State of New York, with its office and principal place of 
business located at 151 West Nineteenth Street, New York, N. Y. 
Respondent Alfred L. Griffon is president, secretary, and director 
of the corporate respondent Griffon Cutlery Corp., and respondent 
Herman L. Kaplan is vice president, treasurer, and director of re- 
spondent corporation Griffon Cutlery Corp., and both individual 
respondents have their place of business at the above address. 

The respondents Alfred L. Griffon and Herman L. Kaplan domi- 
nate, control, and direct the policies of the said corporate respondent, 
and all of said respondents cooperate and act together in the perform- 
ance of the acts and practices hereinafter set out. Prior to April 1949, 
the name of corporate respondent was Griffon Cutlery Works, Inc. 

Par. 2. Respondents are now, and for more than 3 years last past 
have been, engaged in the sale and distribution of scissors, shears, atid 
other nace y. In the course and conduct of their business respondents 
sell said products to retail dealers and others. Respondents cause 
their said products, when sold, to be transported from their place of 
business in the State of New York to purchasers thereof located in 
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the various States of the United States, other than the State of New 
York, and in the District of Columbia. 

Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said products in commerce among and 
between the various States of the United States and in the District 
of Columbia. Their volume of trade in said commerce is and has been 
substantial. 

Par. 3. In the course and conduct of their business, as aforesaid, 
and for the purpose of inducing the purchase of their products, re- 
spondents, through advertisements in periodicals having a general 
circulation, and through circulars, tags, letterheads, and billheads 
distributed throughout the United States, have made certain repre- 
sentations concerning their business status, and the products sold by 
them. Among and typical of said representations are the following: 
Quality cutlery since 1888. 

Cutlers since 1888. 

Makers of the world famous Carbo-Magnetic insured cutlery. 
Guarantee void if repaired anywhere than at our factory. 
All Griffon cutlery is hand created. 

Par. 4. Through the use of the aforesaid representations, and others 
of the same import but not specifically set out herein, respondents 
represented that they have been engaged in the cutlery business since 
1888 ; that they manufacture the cutlery designated by them as “Carbo- 
Magnetic”; that all of their cutlery is hand-made or hand-created; 
and that all of their cutlery is manufactured in their own factory. 

Par. 5. Said representations are false, misleading, and deceptive. 
In truth and in fact, respondents have not been engaged in the cutlery 
business since 1888, the corporate respondent not having been incor- 
porated until 1946. Respondents do not manufacture the cutlery 
designated as “Carbo-Magnetic.” The cutlery sold by them is not 
hand-made or hand-created. The corporate respondent does not own, 
operate, or control a factory in which the cutlery advertised and sold 
by it is manufactured and the individual respondents do not own, 
operate, or control a factory in which all of the cutlery advertised and 
sold by.them and the corporate respondent is. manufactured. 

Par. 6. The use by respondents of the said representations, in con- 
nection with the offering for sale and selling of their said products, 
has had:and now has the tendency and capacity to and does mislead 
purchasers and prospective purchasers into the erroneous and mistaken 
belief that such representations are true and to induce the purchase, 
in commerce, of said products on account thereof. 
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Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to rule XXII of the Commission’s rules of practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated March 9, 1951, the initial 
decision in the instant matter of trial examiner Webster Ballinger, as 
set out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY WEBSTER BALLINGER, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 11, 1950, issued and subse- 
quently served its complaint in this proceeding upon respondents 
Griffon Cutlery Corp., a corporation, and Alfred L. Griffon and 
Herman L. Kaplan, individually and as officers and directors of 
Griffon Cutlery Corp., charging respondents with the use of unfair 
or deceptive acts or practices in commerce in violation of the provi- 
sions of said act. After the issuance of said complaint and the filing 
of respondents’ answer thereto, hearings were held at which testimony 
and other evidence in support of and in opposition to the allegations 
of said complaint were introduced before the above-named trial 
examiner theretofore duly designated by the Commission, and said 
testimony and other evidence were duly recorded and filed in the office 
of the Commission. Thereafter, the proceeding regularly came on for 
final consideration by said trial examiner on the complaint, the answer 
thereto, testimony, and other evidence, proposed findings as to the facts 
and conclusions presented by respective counsel, oral argument not 
having been requested ; and said trial examiner, having duly considered 


1 Said decision, etc., was as follows: 

Service of the initial decision of the trial examiner in this proceeding having been com- 
pleted on February 6, 1951 (the document entitled ‘Amended Initial Decision,’ filed Febru- 
ary 7, 1951, being of no effect for the reason that the Commission’s rules of practice con- 
tain no provision for the filing of such a document), and no notice of an appeal from such 
decision having been filed ; and 

The Commission being of the opinion that said initial decision constitutes an adequate 
disposition of the proceeding : 

It is ordered, Pursuant to rule XXII of the Commission’s rules of practice, that the 
attached decision of the trial examiner shall, on the 9th day of March 1951, become the 
decision of the Commission. 

It is further ordered, That the respondents herein shall, within 60 days after service 
upon them of this order, file with the Commission a report in writing setting forth in 
detail the manner and form in which they have complied with the order to cease and desist. 
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the record herein, finds that this proceeding is in the interest of the 
public and makes the following findings as to the facts, conclusion 
drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent, Griffon Cutlery Corp. is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York, with its office and principal place of 
business located at 151 West Nineteenth Street, New York, N. Y. It 
manufactures, or causes to be manufactured for it, and sells cutlery 
comprising scissors (cuticle and nail), shears (pinking and house- 
hold), tweezers, nippers, and manicure sets. Respondent Alfred L. 
Griffon is president, secretary, and director, and respondent Herman 
L. Kaplan is vice president, treasurer, and director of respondent cor- 
poration, Griffon Cutlery Corp., and both individual respondents 
have their place of business at the above address. 

The respondents Alfred L. Griffon and Herman L. Kaplan domi- 
nate, control, and direct the policies of the said corporate respondent, 
and all of said respondents cooperate and act together in the perform- 
ance of the acts and practices hereinafter set out. Prior to April 
1949 the name of corporate respondent was Griffon Cutlery Works, 
Inc. 

Par. 2. Respondents are now, and for more than 3 years last 
past have been, engaged in the sale and distribution of cutlery prod- 
ucts to retail dealers and others. Respondents cause their said prod- 
ucts, when sold, to be transported from their place of business in the 
State of New York to purchasers thereof located in various States 
of the United States, other than the State of New York, and in the 
District of Columbia. Respondents maintain, and at all times men- 
tioned herein have maintained, a course of trade in said products in 
commerce among and between the various States of the United States 
and in the District of Columbia. The volume of trade in said com- 
merce is and has been substantial. 

Par. 3. In the course and conduct of their business as aforesaid 
and for the purpose of inducing the purchase of their cutlery products, 
respondents deceptively represent and have for more than 15 years 
deceptively represented to the public on letterheads used by them and 
transmitted through the United States mails that they are, 

Makers of World Famous 
CARBO-MAGNETIC INSURED CUTLERY 


Scissors—Shears—Manicure Implements 
Manicure Sets—Cutlery Sets—Scissors Sets 
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The corporate respondent is the assignee of a registered trade-mark 
“Carbo-Magnetic” issued by the United States Patent Office to Albert 
L. Silberstein, August 18, 1906, a predecessor in interest, and father of 
respondent, Alfred L. Griffon, which had then been in use by Silver- 
stein since May 1895. Prior to about 1929, respondents’ predecessors 
in interest made and sold Carbo-Magnetic implements but neither the 
respondents nor their predecessors in interest have either manufac- 
tured or sold any Carbo-Magnetic cutlery since about 1929 and cer- 
tainly not during the last 15 years. Respondents admit in their joint 
answer that they make and have continued to make the above state- 
ment “for the purpose of inducing the purchase of their products.” 
They have offered to stipulate that they will henceforth cease to use the 
first two words “Makers of” but desire to continue to use on their 
letterheads the words “World Famous Carbo-Magnetic Cutlery.” 
Such a change, if allowed, would import substantially the same decep- 
tive meaning. pags. 

The above statement appearing on respondents’ letterheads was 
merely a continuation of a statement which was true when adopted 
and first used but became deceptive after respondents or their prede- 
cessors in interest ceased manufacturing and selling Carbo-Magnetic 
implements. 

Par. 4. In the course and conduct of their business as aforesaid and 
for the purpose of inducing the purchase of their products, respond- 
ents have at all times since 1945, through literature disseminated in 
commerce as commerce is defined in the Federal Trade Commission 
Act, deceptively represented to the public that they maintain a factory 
in which their cutlery products are repaired; said deceptive repre- 
sentation appearing on a small, oval, red tag attached to each pair 
of pinking shears and in advertising matter placed in each package 
containing a pair of pinking shears sold by them, and being in the 
following words: 


These pinking shears are guaranteed against any defects in materials 


or workmanship, or a new pair free, providing shears have not been 
repaired or resharpened elsewhere than at our factory. 


For 3 years prior to 1949 respondents, on letterheads and advertis- 
ing matter, disseminated by various means in commerce, as commerce 
is defined in the Federal Trade Commission Act, deceptively repre- 
sented that they maintained works, meaning a plant or factory, in 
which their cutlery products were made, said deceptive representation 
being in the following words: 
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On their letterheads: 


“Griffon” Cutlery Works, Inc. 
Cutlers * * * 


In their advertising matter: 


“Griffon” Cutlery Works, Ine. 
Quality Cutlery *5 * 9% Jor 
Quality Cutlers 

For approximately 3 years prior to 1949 the corporate name of the 
respondent was “ ‘Griffon’ Cutlery Works, Inc.” but during that year 
it was changed to “ ‘Griffon’ Cutlery Corp.” 

For many years prior to 1949 respondents and their predecessors 
in interest owned no factory. In 1946, the corporate respondent, 
being the sole licensee under a patent, arranged with the United Tool 
& Die Co. of Hartford, Conn., in which neither the corporate nor 
individual respondents had any interest, to manufacture exclusively 
for it pinking shears according to specifications furnished by it. 
This marked the beginning of the sale of pinking shears by the re- 
spondents and the United Tool & Die Co. has ever since made all 
pinking shears sold by the corporate respondent, its total sales in 
recent years of pinking shears annually approximately $1,100,000, 
or nearly four-fifths of the dollar value of its entire business. Some- 
time in 1949 respondents acquired, and have ever since owned, a 
factory in Fort Smith, Ark., in which they make and have made 
approximately four-fifths of the cutlery products, other than pink- 
ing shears, sold by them, the remaining approximate one-fifth being 
made under contracts with other manufacturers. The use by respond- 
ents of the first representation above set forth has the tendency and 
capacity to convey to the public the erroneous and mistaken belief 
that respondents own and maintain a factory in which the pinking 
shears sold by them are made and repaired. ‘The second representa- 
tion above set forth had the tendency and capacity to convey to the 
public the erroneous and mistaken belief that respondents owned and 
maintained works in which all other cutlery products sold by them 
were made. Although the word “works” was, in 1949, eliminated 
from the corporate name and from all advertisements, respondents 
have ever since continued to use the word “factory” in their adver- 
tisements which imports an identical meaning. 

Par. 5. The complaint in this proceeding also charged that the 
respondents had falsely represented (a) that they had been in the 
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cutlery business since 1888; and (0) that all Griffon cutlery is hand- 
made. The Examiner is of the opinion, and so finds, that the allega- 
tions of the complaint with respect to the falsity of these representa- 
tions have not been sustained by the greater weight of the evidence. 

Par. 6. The use by the respondents of the false, misleading, and 
deceptive representations referred to in paragraphs 8 and 4, dissemi- 
nated as aforesaid, has had the tendency and capacity to mislead and 
deceive a substantial portion of the purchasing public into the erro- 
neous and mistaken belief that such statements and representations 
were true and has induced a part of the purchasing public, because 
of such erroneous and mistaken belief, to purchase said respondents’ 
cutlery products. 

CONCLUSION 


The acts and practices of the respondents as herein found (exclud- 
ing those referred to in par. 5) were all to the prejudice and injury 
of the public and constitued unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER 


It is ordered, That respondent, Griffon Cutlery Corp., a corporation, 
its officers, agents, representatives, and employees, and respondents 
Alfred L. Griffon, and Herman L. Kaplan, individually, directly or 
through any corporate or other device in connection with the offering 
for sale, sale, or distribution in commerce, as commerce is defined in 
the Federal Trade Commission Act, of its cutlery products, including 
pinking and other shears, do forthwith cease and desist from repre- 
senting, directly or by implication: 

(1) That they or any of them manufacture or make Carbo-Mag- 
netic cutlery unless or until respondents do in fact manufacture or 
make Carbo-Magnetic cutlery. : 

(2) That the corporate or individual respondents own or operate 
a factory in which pinking or any other shears or cutlery sold by 
them are repaired or made, or that they or any of them maintain. 
works in which the cutlery products sold by them are made, unless 
or until they actually own and operate, or directly and wholly control 
the factory or works wherein the products sold by them are in fact 
made. 

(8) Disseminating, or causing to be disseminated, any advertise- 
ment, by any means, for the purpose of inducing or which is likely 
to induce, directly or indirectly, the purchase in commerce, aS com- 
merce is defined in the Federal Trade Commission Act, of such prod- 
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ucts, which advertisement contains any of the representations 
prohibited in the preceding paragraphs 1 and 2. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is further ordered, That the respondents herein shall, within 60 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as 
required by said declaratory decision and order of March 9, 1951]. 
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In THe Marrer oF 


RALPH DWECK ET AL. DOING BUSINESS AS BERKSHIRE 
MANUFACTURING CO. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLA- 
TION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 5801. Complaint, Aug. 29, 1950—Decision, Mar. 10, 1951 


In the handkerchief trade, before one may be properly designated a manufacturer 
he must actually operate his own plant where handkerchiefs are cut from 
the cloth and sewed and otherwise finished and prepared for market. 


There is a marked preference on the part of jobbers and retailers for purchasing 
handkerchiefs from the manufacturers thereof, due in part to their belief 
that by dealing directly with the manufacturer lower prices may be obtained. 


Where five partners engaged in the competitive interstate sale and distribution 
to jobbers and retailers of handkerchiefs which they obtained through (1) 
purchasing from textile mills the unfinished “gray goods,” much of it made 
to their specifications; (2) sending said “gray goods” to a bleaching and 
printing plant (not operated by them) for bleaching, and, in the case of 
fancy or printed handkerchiefs for printing, with their own exclusively 
owned designs or styles as produced upon copper rollers or silk screens; and 
(3) turning over the bleached and printed cloth to contractors who cut and 
finished handkerchiefs therefrom, and delivered them to said partners, and 
who, paid an agreed price for the completed job, operated their own plants, 
and employed and supervised their own labor— 

(a) Falsely represented that they manufactured the handkerchiefs sold by 
them, through the use of the word “manufacturing” in their trade name and 
the use therewith of a photograph of a factory or manufacturing plant in 
advertising their products in trade journals or magazines which had wide 
distribution among wholesalers, jobbers, and retailers of handkerchiefs as 
well as among manufacturers thereof; 

The facts being that each stage of manufacture was performed by others; while 
they paid for the particular functions performed, they had no control over 
the operation of the plant which performed the work; the large manufac- 
turing plant depicted by them was a plant of a bleaching and printing con- 
cern which did some of their work; and aside from their office and show- 
room and certain storage or warehouse space they maintained no business 
facilities whatever ; 

With tendency and capacity to mislead and deceive a substantial number of 
jobbers and retailers into the erroneous belief that they manufactured the 
handkerchiefs they sold, and thereby cause them to purchase substantial 
quantities of said products; whereby substantial trade was or might be 
diverted to them from their competitors: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and of their competitors, and constituted un- 


fair methods of competition and unfair and deceptive acts and practices 
in commerce. 


Before Mr. William L. Pack, trial examiner. 
Mr. William L. Taggart for the Commission, 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Ralph Dweck, Bert 
Dweck, Isaac Dweck, Jack Dweck, David Levy, and Solomon Levy, 
doing business as a partnership under the name of Berkshire Manu- 
facturing Co., hereinafter referred to as respondents, have violated the 
provisions of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacrarH 1. Respondents, Ralph Dweck, Bert Dweck, Isaac 
Dweck, Jack Dweck, David Levy, and Solomon Levy, do business as a 
partnership under the name of Berkshire Manufacturing Co., with 
their principal place of business located at 1 West Thirty-seventh 
Street, New York, N. Y. 

Par. 2. The respondents are now and have been for more than 3 
years last past engaged in the sale and distribution of handkerchiefs 
to wholesalers, jobbers, and retailers. Respondents cause their prod- 
ucts, when sold, to be transported from their place of business in the 
State of New York to purchasers thereof located in various other 
States of the United States. Respondents maintain, and at all times 
mentioned herein have maintained, a course of trade in said hand- 
kerchiefs in commerce between and among the various States of the 
United States. 

Par. 3. In the course and conduct of their said business and for 
the purpose of inducing the sale of their said products in commerce, 
respondents have made certain statements and representations con- 
cerning said products in advertisements inserted in newspapers and 
publications and by means of other advertising media. Among and 
typical of said statements and representations are the following: 


Berkshire accepts the CHALLENGE! 

Now that the free competitive market is back, BERKSHIRE continues to pro- 
duce QUALITY HANDKERCHIEFEEFS at the usual LOW PRICES. A visit to our 
showroom will prove to the alert buyer that NO better values can be found in 
ladies’ handkerchiefs, retailing at 10 cents, 15 cents, 25 cents and up. . . men’s 


handkerchiefs, 15 cents, 20 cents, 25 cents and up. 
Photograph of 
a large factory 


Berkshire Manufacturing Co. 
HANDKBERCHIEFS 
320 Fifth Avenue, New York 1, N. Y. 


1050 FEDERAL TRADE COMMISSION DECISIONS 
Decision 47 FB. T.C. 


Par. 4. Respondents, through the use of the word “manufacturing” 
in their trade name and through pictorial representations of a fac- 
tory building and such representations as “Berkshire continues to 
produce quality handkerchiefs at the usual low prices,” represented 
that the handkerchiefs offered for sale were manufactured in a factory 
owned, operated, or controlled by them and that the picture of the 
building shown in their advertisement was the factory in which their 
handkerchiefs were manufactured. 

Par. 5. The said representations were false, misleading, and decep- 
tive. In truth and in fact, respondents do not own, operate, or con- 
trol a factory in which their handkerchiefs are manufactured. The 
building pictured in said advertisements is not owned, operated, or 
controlled by them. 

Par. 6. There is a preference on the part of wholesalers, jobbers, 
and retailers to purchase products from the manufacturers thereof 
believing that in so doing, better prices, services, and other advantages 
are afforded. 

Par. 7. Respondents in the operation of their business are in sub- 
stantial competition in commerce with other partnerships and cor- 
porations and individuals who actually manufacture the handker- 
chiefs sold by them. 

Par. 8. The use by the respondents of the aforesaid false, mislead- 
ing, and deceptive statements and pictorial representations has had 
and now has the tendency and capacity to mislead and deceive a sub- 
stantial number of wholesalers, jobbers, and retailers into the errone- 
ous and mistaken belief that the said statements and representations 
are true and into the purchase of substantial quantities of respondents’ 
products. As a consequence thereof, substantial trade in commerce 
has been diverted to respondents from their competitors and injury 
has been and is being done to competition in commerce. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair methods of competition and unfair and deceptive acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to rule XXII of the Commission’s rules of practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated March 10, 1951, the initial 
decision in the instant matter of trial examiner William L. Pack, as 
set out as follows, became on that date the decision of the Commission. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 29, 1950, issued and sub- 
sequently served its complaint in this proceeding upon the respond- 
ents named in the caption hereof, charging them with the use of unfair 
methods of competition and unfair and deceptive acts and practices in 
commerce in violation of the provisions of that act. After the filing 
of respondents’ answer to the complaint, hearings were held at which 
testimony and other evidence in support of and in opposition to the 
allegations of the complaint were introduced before the above-named 
trial examiner theretofore duly designated by the Commission, and 
such testimony and other evidence were duly recorded and filed in 
the office of the Commission. Thereafter the proceeding regularly 
came on for final consideration by the trial examiner on the complaint, 
the answer thereto, and testimony and other evidence (the filing of 
proposed findings and conclusions having been waived), and the trial 
examiner, having duly considered the record herein, finds that this 
proceeding is in the interest of the public and makes the following 
findings as to the facts, conclusion drawn therefrom, and order. 


FINDINGS AS TO THE FACTS 


ParaGrapH 1. Respondents, Ralph Dweck, Bert Dweck, Isaac 
Dweck, Jack Dweck, and David Levy, are copartners trading under 
the name Berkshire Manufacturing Co., with their office and principal 
place of business located at 1 West Thirty-seventh Street, New York, 
N. Y. These respondents are now, and for a number of years last 
past have been, engaged in the sale and distribution of handkerchiefs 
to jobbers and retailers. 

While respondent Solomon Levy was formerly a member of the 
copartnership, he severed his connection with it some 3 years ago 
and since that time has had nothing to do with the business. In the 
circumstances it is concluded that no useful purpose would be served 
by retaining this respondent in the proceeding and that the complaint 
should be dismissed as to him, without prejudice to the right of the 
Commission to institute any further action against him in the future 
which might be warranted by the then existing circumstances. The 
term respondents as used hereinafter will therefore not include re- 
spondent, Solomon Levy, unless the contrary is indicated. 

Par. 2. Respondents cause and have caused their handkerchiefs, 
when sold, to be transported from. their place of business in the State 
of New York to purchasers thereof located in various other States 
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of the United States. Respondents maintain and have maintained a 
course of trade in their handkerchiefs in commerce between and 
among the various States of the United States. 

Par. 38. In the operation of their business respondents are in sub- 
stantial competition with other individuals and partnerships and 
with corporations engaged in the sale and distribution of handker- 
chiefs in commerce as aforesaid. Some of such competitors manu- 
facture the handkerchiefs sold by them. 

Par. 4. Respondents advertise their products in trade journals or 
magazines which have wide distribution among wholesalers, jobbers, 
and retailers of handkerchiefs, as well as among handkerchief manu- 
facturers. One of respondents’ advertisements read as follows: 
Berkshire accepts the CHALLENGE! 

Now that the free competitive market is back, BERKSHIRE continues to 
produce QUALITY HANDKERCHIEFS at the usual LOW PRICHS. A visit to 
our show room will prove to the alert buyer that NO better values can be found 


in ladies’ handkerchiefs, retailing at 10 cents, 15 cents, 25 cents and up... 
men’s handkerchiefs 15 cents, 20 cents, 25 cents and up. 


Berkshire Manufacturing Co. 
HANDKERCHIEFS 
320 Fifth Avenue, New York 1, N. Y. 

In the lower right-hand corner of the advertisement there appeared, 
in close proximity to respondents’ trade name “Berkshire Manu- 
facturing Co.,” a photograph of a large manufacturing plant. 

Par. 5 (a) Through the use of such advertisements as the 
foregoing, and specifically through the use of the word “manu- 
facturing” in their trade name and the use in connection with their 
trade name of the photograph of a factory or manufacturing plant, 
respondents have represented that they are manufacturers; that is, 
that they manufacture the handkerchiefs sold by them. The issue 
presented by the present proceeding is whether this representation 
is true. 

(6) Respondents purchase no handkerchiefs in the finished state. 
They obtain their handkerchiefs in substantially the following man- 
ner. They purchase from textile mills the cloth out of which their 
handkerchiefs are to be made, much of the cloth being made by the 
mills to respondents’ specifications. When purchased, the cloth is in 
the unfinished or gray stage and is commonly known as gray goods. 
The cloth is then sent by respondents to a bleaching and printing 
plant (not operated by respondents) to be bleached and, in the case 
of fancy or printed handkerchiefs, to be printed. Respondents have 
their own designs or styles for printed handkerchiefs and they have 
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such designs reproduced by engraving companies or others upon cop- 
per rollers or silk screens. These rollers and screens are used by the 
printing company in printing the cloth, and the rollers and screens, 
or at least the designs thereon, are the exclusive property of respond- 
ents and cannot properly be used for any cloth other than respondents’. 

_(¢) After the cloth has been bleached and printed, respondents turn 
it over to contractors who cut handkerchefs from the cloth and then 
finish the handkerchiefs by putting them through the various proc- 
esses of sewing, hemming, pressing, folding, packaging, etc. Some 
of these contractors are located in the United States and others in 
the Philippines, Puerto Rico, and other countries. While some of the 
persons and firms doing this work were referred to by one of the 
respondents in his testimony as “agents” or “commission agents,” it 
appears from the record as a whole that respondents’ relations with 
all of them are on essentially the same basis and that all of them are 
in fact contractors. Respondents pay them an agreed price for the 
completed job, the contractor operating his own plant and employing 
and supervising his own labor. Occasionally respondent is called 
upon by a contractor to pay an additional amount for labor when it 
becomes necessary for the contractor’s employees to work overtime. 
Such payments by respondents for overtime work are usually a part 
of the agreement or understanding between respondents and the con- 
tractor. When the handkerchiefs are completed they are delivered 
to respondents who proceed to sell them. 

(d) It isconcluded from these facts that respondents are not manu- 
facturers, certainly not in the sense in which the term is used in the 
handkerchief trade. In the trade, before one may properly be desig- 
nated a manufacturer he must actually operate his own plant wherein 
handkerchiefs are cut from the cloth and then sewed and otherwise 
finished and prepared for marketing. While very few, if any, firms 
in the industry weave the cloth or operate bleaching, engraving, or 
printing plants, many do operate plants performing the functions 
referred to above. Respondents, on the other hand, own or operate 
no plant of any kind. Aside from their office and showroom and 
certain storage or warehouse space, respondents maintain no business 
facilities whatever. At each stage in the manufacture of their hand- 
kerchiefs the work is performed by others, respondents paying for 
the particular function performed but having no control over the 
actual operation of the plant performing the work. 

Par. 6. It is therefore found that respondents’ use of the word 
“manufacturing” in their trade name was erroneous and misleading. 
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And the effect of the representation was doubtless greatly accentu- 
ated by reason of the use, in connection with the trade name, of the 
photograph of a large manufacturing plant. The plant in question 
is not respondents’, but is that of a bleaching and printing concern 
which does some of respondents’ work. 

Par. 7. There is a marked preference on the part of jobbers and 
retailers for purchasing handkerchiefs from the manufacturers 
thereof, such preference being due, in part, to a belief on the part of 
such purchasers that by dealing directly with the manufacturer lower 
prices may be obtained. 

Par. 8. The acts and practices of the respondents as herein set forth 
have the tendency and capacity to mislead and deceive a substantial 
number of jobbers and retailers into the erroneous and mistaken belief 
that respondents manufacture the handkerchiefs sold by them, and 
the tendency and capacity to cause such jobbers and retailers to pur- 
chase substantial quantities of respondents’ products as a result of the 
erroneous and mistaken belief so engendered. In consequence thereof, 
substantial trade is or may be diverted unfairly to respondents from 
their competitors. 

CONCLUSION 


The acts and practices of respondents as hereinabove set forth are 
all to the prejudice of the public and of respondents’ competitors, 
and constitute unfair methods of competition and unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER 


It ts ordered, That respondents, Ralph Dweck, Bert Dweck, Isaac 
Dweck, Jack Dweck, and David Levy, individually and as copartners 
trading under the name Berkshire Manufacturing Co., or trading 
under any other name, and their agents, representatives, and em- 
ployees, directly or through any corporate or other device, in connec- 
tion with the offering for sale, sale, and distribution of handkerchiefs 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, do forthwith cease and desist from: 

1. Using the word “manufacturing” or any other word of similar 
import in respondents’ trade name; or otherwise representing, directly 
or by implication, that respondents manufacture the handkerchiefs 
sold by them. 
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2. Using in advertisements or otherwise any photograph or pic- 
turization of a manufacturing plant in such manner as to represent or 
imply that such plant is owned or operated by respondents. 

It ts further ordered, That the complaint be, and it hereby is, dis- 
missed as to respondent Solomon Levy, without prejudice to the right 
of the Commission to institute further proceedings against ema re- 
spondent should future facts warrant such action. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That respondents, Ralph Dweck, Bert Dweck, Isaac 
Dweck, Jack Dweck, and David Levy shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they 
have complied with the order to cease and desist [as required by said 
declaratory decision and order of March 10, 1951]. 


919675—53——_70 
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In THE MATTER OF 


ASCO VENDING MACHINE EXCHANGE CORP. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
: OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5681. Complaint, July 14, 1949—Decision, Mar. 14, 1951 


Where a corporation and two individuals, its president and controlling stock- 
holder and its sales manager, engaged in the interstate sale and distribu- 
tion of nut-vending machines to members of the public through traveling 
salesmen who contacted prospective purchasers through advertisements in 
the local papers— 

(a) Represented in such advertisements that employment as an agent, sales 
representative, or employee was offered, with stated earnings, through such 
statements as “Route Supervisor—To deliver merchandise and make weekly 
collections from route 5¢ automatic merchandisers to be established by well- 
rated concern. Work done evenings and Sundays. Cash investment $930 
to $2,325 required * * *,” and “Exceptional Opportunity—Part time 
routeman wanted ; national concern will establish reliable man in cash busi- 
ness of his own; no selling or canvassing required * * *” 

The facts being that their sales plan contemplated no employment at all in the 
usual sense, aS was the general import of their advertisement, notwith- 
standing the reference to the necessity of a cash investment, but rather the 
outright sale of vending machines; 

(6) Falsely represented in said advertisements that the cash investment re- 
quired to obtain their machines was “secured” or “secured by inventory,” 
when in fact the money paid represented an outright purchase; 

(c) Represented, through advertising and statements of salesmen, that the 
weekly net income to the purchaser from the operation of the machines would 
be approximately $1.65 for a single-column dispenser ‘“Asco” machine, and 
about $4.15 for the “Ajax” three-column dispenser, and that satisfactory loca- 
tions for the machines would be obtained by them; 

The facts being that while theoretically the machines might be capable of pro-. 
ducing the promised income if the locations were ideal and all other factors 
were favorable, in actual practice the income never approached the amounts 
represented, and the profits, if any, were usually but a small fraction of the 
amounts represented; and the, locations were almost always unsatisfactory 
and unprofitable; 

(@) Represented that the territory allotted purchasers would be exclusive, and 
that the machines delivered would be complete; that is, conform in all 
respects with those pictured in their advertising material and displayed 
by the agent; 

The facts being that in a number of instances, contrary to their agreement, they 
allotted the same so-called exclusive territory to more than one purchaser, 
and there were numerous instances in which the machines were delivered 
with certain attachments and parts missing; and while such parts were 
usually supplied upon request of the purchaser, substantial delay, incon- 
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venience and even financial loss frequently were suffered by purchaser's be- 
cause of the deficiencies in the original shipment: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 


As respects various other charges in the complaint, such as that respondents 
falsely represented that under certain circumstances they would prepay 
the shipping charges, that other prospects had applied for so-called exclusive 
territory, that they would help a purchaser who desired to sell vending ma- 
chines purchased before they had been placed in use, and that in the case 
of defective machines by reason of broken or missing parts they frequently 
required the purchaser to forward cash to cover cost or advised him that 
he must look to the manufacturer, that the major portion of their business 
came from repeat orders, and that they made use of the names Asco Vend- 
ing Machine Exchange and Ajax Distributing Co., and that their salesmen 
made use of certain other trade names for the purpose of concealing their 
true identify: the Commission was of the opinion and found that such ad- 
ditional charges were not sustained by the evidence. 

Before Mr. William L. Pack, trial examiner. 

Mr. Charles S. Cox for the Commission. 

Mr. Louis H. Solomon, of New York City, for respondents. 

Mr. George R. Sommer, of Newark, N. J., also represented Charles 

W. Smith. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Asco Vending Ma- 
chine Exchange Corp., a corporation, and Alexander S. Cohen, indi- 
vidually and as an officer of Asco Vending Machine Exchange Corp., 
and Charles W. Smith, and Frank A. Osborne, individually, herein- 
after referred to as respondents, have violated the provisions of said 
act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

ParacrarH 1. Respondent, Asco Vending Machine Exchange 
Corp., is a corporation existing under the laws of the State of New 
Jersey. Respondent, Alexander S. Cohen, is president and controlling 
stockholder of said corporation and also trades under the names Asco 
Vending Machine Exchange, Asco Vending Machine Exchange, Inc., 
Asco Packing Co., and Ajax Distributing Co. Both respondents, 
Asco Vending Machine Exchange Corp. and Alexander S. Cohen, have 
their offices and principal place of business at 55 Branford Street, 
Newark, N. J. Respondent, Charles W. Smith, during the years 1944 
to 1947, inclusive, was employed as the national distributor for re- 
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spondents Asco Vending Machine Corp. and Alexander S. Cohen, with 
his offices and principal place of business at 55 Branford Street, 
Newark, N.J. His present place of business and address is 1060 Broad 
Street, Newark, N. J. Respondent, Charles W. Smith, during said 
time, along with respondent Alexander S. Cohen, traded as Asco Vend- 
ing Machine Exchange with offices and principal place of business at 
55 Branford Street, Newark, N. J. Respondent, Frank A. Osborne, 
for some time prior to November 1948, was employed by respondents 
Asco Vending Machine Exchange Corp., Alexander S. Cohen, and 
Charles W. Smith, as a salesman and is currently in the employ of 
respondents Asco Vending Machine Exchange Corp. and Alexander 
S. Cohen as distributor. 

Par. 2. Respondents, Asco Vending Machine Exchange Corp. and 
Alexander S. Cohen, individually, have been, for more than 8 years 
last past, and respondent, Charles W. Smith, during 1944 through 
1947, inclusive, engaged in the sale and distribution of peanut-vending 
machines. Said product is sold directly to purchasers through sales- 
men who travel in various States of the United States and in the Dis- 
trict of Columbia. 

In the course and conduct of said business, respondents cause said 
product, when sold, to be transported from Newark, N. J., and other 
places of manufacture, to purchasers thereof located in various other 
States of the United States other than those in which such shipments 
originate and in the District of Columbia. Respondents maintain, 
and at all times mentioned herein have maintained, a course of trade 
in said product in commerce between and among the various States of 
the United States, and in the District of Columbia. Respondents’ 
volume of business in such commerce is substantial. 

Par. 3. Respondents supply their salesmen with advertising litera- 
ture and circulars, with reproductions of letters received from cus- 
tomers, evidence of Asco Vending Machine’s membership in the New- 
ark, N. J., Chamber of Commerce, a listing of the Mercantile-Newark 
Trust Co., South Street Branch, Newark, N. J., as a bank reference, 
and Dun & Bradstreet, as a credit reference, along with a format for 
a proposed advertisement for use by said salesmen for insertion in 
local papers. Respondents also supply said salesmen with order 
blanks, resale listing agreements, service and location agreements, and 
with a completely assembled vending machine with all attachments, 
as pictured in said literature, for display to prospective purchasers. 
Respondents permit their salesmen to use various names other than 
Asco Vending Machine Exchange and Asco Vending Machine Ex- 
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change Corp. and including the names United Sales Co., Merit Dis- 
tributing Co., Precision-Built Co., and U. S. Sales Co. Respondents 
have acted in concert and cooperation each with the other in the acts 
and practices hereinafter set forth. 

Par. 4. In the course and conduct of said business and for ae 
purpose of inducing the purchase of said products, respondents have 
made various statements and representations regarding their said 
product and business methods through its salesmen and through 
advertisements inserted in newspapers, magazines, circulars, letters, 
and other advertising literature circulated generally among the pur- 
chasing public. Typical newspaper advertisements are as follows: 


ROUTE SUPERVISOR 


To deliver merchandise and make weekly collections from route 5¢ automatic 
merchandisers. Work may be done evenings or Sundays. Cash investment $790 
to $1,975 required which is secured. Harning $50.00 weekly and up, after 
expansion. No experience necessary. Give telephone. Box. 


OFFER 


To reliable party, man or woman, to own and operate a chain of 20 or more of 
these modernistic aluminum cast dispensers. Spare or full time. No selling. 
$930 immediate cash required for 20 dispensers. 


Par. 5. Through the use of the foregoing statements, respondents 
represented that employment as an agent, sales representative, or as 
an employee is offered, with stated earnings. 

Par. 6. Said statements and representations are false, misleading, 
and deceptive. In truth and in fact, respondents do not employ per- 
sons who respond to said advertisements and have no employment 
available for such persons and do not offer them employment but 
instead when persons respond to said advertisements, respondents 
attempt to sell them their peanut-vending machines. 

Par. 7. In the course and conduct of their said business respond- 
ents have made various other statements in newspapers, magazines, 
circulars, letters, and orally by its salesmen, of which the following 
are typical: 

(a) That money invested in respondents’ machines is secured ; 

(6) That the weekly net income per vending machine is from $1.67 
to $2 and above; 

(c) That respondents will obtain satisfactory locations for the 
vending machines for purchasers prior to or on the date of delivery of 
the vending machines; 
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(d) That respondents will place the vending machines on location 
for purchasers so desiring ; 

(e) That the prepayment of the entire purchase price will save the 
purchaser c. o. d. and shipping charges; 

(7) That in the event a purchaser desires to dispose of the vending 
machines, respondents will dispose of same for such purchaser for a 
sum not less than the original purchase price, less a commission of 10 
percent ; : 

(g) That the purchaser will be given exclusive territory for vend- 
ing machines purchased ; 

(h) That one or more persons have applied for the designated ex- 
clusive territory and that it is necessary to act at once, if the prospect. 
desires to obtain the designated exclusive territory ; 

(z) That if the prospect places an order immediately, respondent’s 
salesmen will not call on, or sell such other prospect or prospects the 
designated exclusive territory ; 

(7) That the vending machines will be shipped within a specified 
time after placing the order ; 

(%) That the vending machines delivered will be complete, as pic- 
tured and displayed to the purchaser ; 

(2) That most of the respondents’ business is from repeat orders; 
and 

(m) That all of the purchasers of respondents’ vending machines 
report satisfactory results from the operations of such machines. 

Par. 8. The statements and representations set-out in paragraph 7 
are false, misleading, and deceptive. In truth and in fact, money 
invested in respondents’ machines is secured in no manner by re- 
spondents. The average weekly net income per vending machine is 
less than that represented. The locations obtained by respondents 
for purchasers are generally unsatisfactory and the selection of the 
same are made without having a survey made to ascertain whether 
or not the likelihood of the location selected will yield a satisfactory 
return. In some instances locations are not secured until long after 
the machines are received. Respondents do not place said vending 
machines on location for purchasers desiring such service. In the 
event a purchaser prepays the entire purchase price, respondents do 
not prepay the shipping charges thereon. Respondents do not aid and 
assist purchasers in any practical manner to dispose of vending ma- 
chines in the event such purchasers so desire. When, for any reason, 
a purchaser desires to have respondents sell the vending machines 
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purchased before said vending machines are placed in use, respondents 
advise the purchaser to place the machines on location as it is easier 
to sell the machines as a going business and that respondents will then 
render the purchaser every assistance possible. In truth and in 
fact, respondents’ advice to such purchasers is only a ruse and re- 
spondents are only interested in having a purchaser take up the ¢. o. d. 
shipment of vending machines. After the purchaser pays the bal- 
ance on the c. o. d. shipment of vending machines, respondents do 
not render any practical assistance to the purchaser in the resale of 
said vending machines. After agreeing to give exclusive territory 
to purchasers of its machines, respondents frequently sell machines 
to others in the same territory. Respondents do not have one or more 
persons who have applied for so called exclusive territory and this 
representation is made only for the purpose of obtaining the im- 
mediate closing of the order for the vending machines. Respondents 
have failed to ship said vending machines, in many instances, within 
the specified time after the placement of the order, and, in many 
cases, long delays have been incurred between the time of the place- 
ment of the order and that in which said vending machines were 
shipped to the purchaser. When shipment of vending machines is not 
made in accordance with that promised the purchaser, respondents 
refuse to cancel the order therefor when requested by said purchaser 
and refuse to make refunds thereon. When a purchaser for any 
reason refuses to take up the c. o. d. shipment for the balance due on 
the order, respondents resell said shipment of vending machines and 
refuse repayment of any portion of the 50 percent deposit required 
by respondents on orders prior to shipment of the order and retain the 
same as alleged liquidated damages. In many instances, the vending 
machines which respondents deliver to purchasers are not complete, 
as pictured and displayed to the purchaser, and, in many instances, 
the same arrive with broken or missing parts and cannot be placed 
in operation until the same are repaired. Respondents, in many in- 
stances, require the purchaser to forward cash to cover the cost of 
replacing the broken or missing parts for said vending machines pur- 
chased or advise the purchaser that said vending machines are fully 
guaranteed by the manufacturer and that matters involving shortages 
of parts should be taken up with the manufacturer; and that claims 
for broken parts must be made to the carrier of said shipment. The 
major portion of respondents’ orders for said vending machines are 
not from repeat orders of business, but from purchasers who only 
order 10 to 25 such vending machines. In truth and in fact, all 
operators of said vending machines purchased from respondents do 
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not report satisfactory returns from the operation thereof, and, in 
many instances, said vending machines do not cover the expense of 
operating the same. 

Respondents’ use of the names Asco Vending PRS Exchange 
and Ajax Distributing Co. in connection with the sale of said vending 
machines was for the purpose of concealing the true identity of re- 
spondents. The use of the names United Sales Co., Merit Distrib- 
uting Co., U. S. Sales Co. and Precision-Built Co. by respondents’ 
salesmen is for the purpose of concealing respondents’ true identity 
in connection with the sale of said vending machines. 

Par. 9. The use by respondents of the foregoing false, deceptive, 
and misleading statements, representations and practices, disseminated 
as aforesaid, in connection with the sale and distribution in commerce 
of said products has had and now has the tendency and capacity to 
and does mislead and deceive a substantial portion of the purchasers 
and prospective purchasers of such products into the erroneous and 
mistaken belief that such statements and representations are true and 
to the purchase of substantial quantities of the products offered for 
sale in commerce by respondents. 

Par. 10. The aforesaid acts and practices of respondents are all to 
the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


Report, Frnprnes as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on July 14, 1949, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. After the filing of respondents’ answer, testi- 
mony, and other evidence in support of and in opposition to the alle- 
gations of the complaint were introduced before a trial examiner of 
the Commission theretofore designated by it, and such testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter, this proceeding regularly came on for final 
hearing before the CORLRTINS upon the aforesaid complaint, the 
respondents’ answer thereto, the testimony and other evidence, the 
recommended decision of the trial examiner and exceptions thereto 
by counsel for respondent Charles W. Smith (briefs having been 
waived and oral argument not having been requested) ; and the Com- 
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mission having duly considered the matter and having entered its: 
order disposing of the exceptions to the recommended decision of the 

trial examiner, and being now fully advised in the premises, finds that 

this proceeding is in the interest of the public and makes this its find- - 
ings as to the facts and conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Asco Vending Machine Exchange Corp., 
is a corporation organized under the laws of the State of New Jersey, 
with its principal place of business located at 55 Branford Street, 
Newark, N. J. Respondent, Alexander S. Cohen, is president and 
controlling stockholder of the respondent corporation and participates 
actively in the operation, management, and control of its business. 
Respondent, Charles W. Smith, was for a period of some 8 years, 
beginning in 1945 and ending in the spring of 1947, sales manager 
of the corporation and was in active charge of its sales activities and 
policies. The Commission having concluded that the complaint has 
not been sustained as to respondent, Frank A. Osborne, and that he 
should be dismissed from the proceeding, the term “respondents” as 
used hereinafter will not include respondent Osborne. 

Par. 2. Respondents, Asco Vending Machine Exchange Corp. and 
Alexander S. Cohen, are now and for a number of years last past have 
been, and respondent, Charles W. Smith, was, during the period be- 
ginning in 1945 and ending in the spring of 1947, engaged in the sale 
and distribution of nut-vending machines. In the course and conduct 
of their business respondents cause or have caused their machines, 
when sold, to be transported to purchasers thereof located in various 
States of the United States other than,those in which such shipments 
originated, and in the District of Columbia. Respondents maintain 
or have maintained a course of trade in their machines in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 3. The machines sold by respondents are of two types: the 
Asco machine, which is a single-column dispenser and handles only 
one variety of nuts at a time, usually peanuts, and the Ajax machine, 
which is somewhat more complicated, being a three-column dispenser 
and handling, if desired, three different varieties or mixtures of nuts 
simultaneously. The sale of the Ajax machine was not begun until 
the latter part of 1948 or the first part of 1949, and as respondent, 
Charles W. Smith, severed his connection with the respondent corpora- 
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tion in 1947 he appears to have had no connection with the sale of that 
machine. 

Par. 4. The machines are sold to members of the public through 
traveling salesmen. To locate prospective purchasers in any given 
town the salesman first inserts an advertisement in the local paper. 
One advertisement which is fairly typical of those used reads as 
follows: 

ROUTE SUPERVISOR—To deliver merchandise and make weekly collections 
from route 5¢ automatic merchandisers to be established by well-rated concern. 
Work done evenings and Sundays. Cash investment $930 to $2,325 required 
which is secured. Good earnings from start. No selling necessary. Give 
telephone. Write Box 51 State Journal. 

Another form of advertisement used reads as follows: 

EXCEPTIONAL OPPORTUNITY—Part time routeman wanted ; national con- 
cern will establish reliable man in cash business of his own; no selling or can- 
vassing required; all accounts established for you; earnings up to $100 weekly 
and more through expansion; full factory cooperation; clean, outdoor work; 
must be able to devote 5 hours weekly. If you are willing to follow instruc- 
tions you may become financially independent in a few years; must be reliable, 
of unquestionable reputation and be able to invest $1,700 and up cash immedi- 
ately which is secured by inventory. Unless you are ready to do business do 
not answer. State qualifications and phone number for personal interview with 
district manager. Box 81-H, Star. 

Persons answering the advertisement are contacted by the salesman, 
who demonstrates a sample machine to the prospect and supplies the 
prospect with advertising circulars and other sales literature fur- 
nished by respondents. If the sale is consummated the purchaser 
signs an order for the number of machines agreed upon (usually 20) 
and the machines are subsequently shipped to the purchaser either 
by respondents direct or by the factory which manufactures the ma- 
chines for respondents. Under the terms of sale respondents assume 
the responsibility (either in the written contract itself or by oral 
representations of the salesman) for obtaining satisfactory locations 
for the operation of the machines (in taverns, bowling alleys, filling 
stations, etc.). The actual placing of the machines at the locations 
is the responsibility of the purchaser. 

Par. 5. The first charge made in the complaint herein with respect 
to respondents’ business practices is that respondents’ newspaper ad- 
vertisements, which constitute the first step in the sales campaign, are 
misleading in that the advertisements represent “that employment 
as an agent, sales representative or as an employee is offered, with 
stated earnings.” In the opinion of the Commission this charge is 
well founded. Despite the reference in the advertisements to the 
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necessity of a cash investment, the general import of the advertise- 
ments is that regular employment is offered or contemplated. ~Ac- 
tually, respondents’ sales plan contemplates no employment at all in 
the usual sense, but rather the outright sale of vending machines. 

The advertisements also represent that the cash investment required 
to obtain respondents’ machines is “secured” or “secured by inven- 
tory.” Obviously these statements are erroneous and misleading, 
as the money paid for the machines represents an outright purchase 
of them and is not secured either by inventory or otherwise. 

Par. 6. Other representations made to prospective purchasers by 
respondents either through their printed advertising material or 
through oral statements of salesmen were: (a) That the weekly net 
income to the purchaser from the operation of the machines would 
be approximately $1.67 for the Asco machine and approximately 
$4.15 for the Ajax machine; (0) that satisfactory locations for the 
machines would be obtained by respondents; (c) that the territory 
allotted purchasers of the machines would be exclusive; that is, that 
respondents would not sell to others machines to be operated in that 
same territory; and (d) that the machines delivered would be com- 
plete; that is, conforming in all respects with the machines pictured 
in respondents’ advertising material and displayed by respondents’ 
agents. 

Par. 7. The record establishes and the Commission therefore finds 
that these representations were erroneous and misleading. While 
theoretically the machines might be capable of producing the promised 
income if the locations were ideal and all other factors favorable, in 
actual practice the income from the machines almost never approached 
the amounts represented. Usually the profits, if any, from the opera- 
tion of the machines were but a smal] fraction of the amounts repre- 
sented by respondents. The locations obtained for the machines by 
respondents were almost always unsatisfactory and unprofitable. A 
number of instances are disclosed by the record in which respondents, 
contrary to their agreement, allotted the same so-called exclusive ter- 
ritory to more than one purchaser. Numerous instances are also dis- 
closed in which the machines delivered by respondents were incom- 
plete and failed to conform with the sample machine displayed and 
demonstrated by the salesman, in that certain attachments and parts 
were missing. While the missing attachments and parts were usually 
supplied by respondents upon request of the purchaser, substantial 
delay, inconvenience, and even financial loss frequently were suffered 
by purchasers because of the deficiencies in the original shipment. 


1066 FEDERAL TRADE COMMISSION DECISIONS 
Order 47 FEF. T. C. 


Par. 8. While the complaint contained certain charges in addition 
to those discussed above, the Commission is of the opinion and finds 
that such additional charges are not sustained by the evidence. 

Par. 9. The use by respondents of the erroneous and misleading 
representations referred to above has the tendency and capacity to 
mislead and deceive a substantial portion of the public with respect to 
respondents’ products, and the tendency and capacity to cause such 
portion of the public to purchase such products as a result of the 
erroneous and mistaken belief so engendered. 


CONCLUSION 


The acts and practices of the respondents as herein found are all to 
the prejudice of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondents’ answer 
thereto, testimony, and other evidence in support of and in opposition 
to the allegations of the complaint introduced before a trial examiner 
of the Commission theretofore duly designated by it, the trial exam- 
iner’s recommended decision and exceptions thereto by counsel for 
respondent, Charles W. Smith (briefs having been waived and oral 
argument not having been requested) ; and the Commission having 
made its findings as to the facts and its conclusion that the respondents 
have violated the provisions of the Federal Trade Commission Act: 

It is ordered, That respondents, Asco Vending Machine Exchange 
Corp., a corporation, and its officers, and Alexander S. Cohen, indi- 
vidually and as an officer of said corporation, and Charles W. Smith, 
individually and as sales manager of said corporation, and said re- 
spondents’ agents, representatives, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale, or distribution of vending machines in commerce, as commerce 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Using advertisements which represent directly or by implica- 
tion that employment is offered by respondents, when in fact the real 


purpose of the advertisement is to obtain purchasers for respondents? 
machines. 
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2. Representing that the cash investment required to purchase re- 
spondents’ machines is secured, either by inventory or otherwise. 

3. Representing as customary or regular earnings or profits to be 
derived from the operation of respondents’ machines any amount in 
excess of that which has in fact been customarily and regularly earned 
by operators of such machines. 

4, Representing that respondents will obtain satisfactory locations 
for said machines, unless such locations are in fact obtained by 
respondents. 

5. Representing that the territory allotted purchasers of such ma- 
chines is exclusive, unless respondents do in fact refrain from selling 
machines to other purchasers for operation in such designated 
territory. 

6. Representing that vending machines will be complete and will 
conform with sample machines displayed to prospective purchasers, 
unless the machines delivered are in fact complete and conform in all 
respects with such sample machines. 

It is further ordered, That the respondents named above shall, 
within 60 days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner and 
form in which they have complied with this order. 

It is further ordered, 'That the complaint herein be, and it hereby 
is, dismissed as to respondent Frank A. Osborne. 
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In Toe Marvrser oF | 


AUTOMATIC VOTING MACHINE CORP. ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5776. Complaint, May 10, 1950—Decision, Mar. 19, 1951 


Where a corporation engaged in the manufacture and interstate sale and dis- 

tribution of voting machines in competition with ‘one or more concerns and, 
potentially, with others; and a number of its officers and employees who 
were active in the manufacture and sale of its product; through oral and 
written statements and depictions disseminated among prospective pur- 
chasers— 

(a) Made disparaging and false and misleading representations concerning its 
competitor through such typical representations as that said competitor’s 
financial stability was questionable and that said competitor lacked adequate 
experience in the business of manufacturing and servicing voting machines; 

The facts being that said competitor’s financial stability had been such as to 
enable it reasonably well to perpetuate itself in business, except to the ex- 
tent that it might have been handicapped by said corporation and individuals 
as herein set forth; and the servicing of its machines had been adequate; 
and 

(0) Made disparaging and false and misleading representations concerning 
said competitor’s product through such typical representations as that use 
thereof, through improper and indetectable manipulations and other means, 
was conducive to and encouraged, fraud in elections; that its life was from 
5 to 6 years, in contrast to their machine, which, allegedly, had a life ex- 
pectancy of from 40 to 50 years; and that the electric motor in its machine 
served merely to close and open the curtains which énclosed the voter; 

The facts being that the voting machines of said competitor were and had been 
for some time past in use by the public, and their adaptability and conven- 
ience had been such as to warrant and occasion the purchasing of additional 
voting machines by the same purchasers; where such machines had been 
in use there were no public records or other evidence to indicate fraud in 
elections; the competitive machines had been in use well in excess of 5 to 6 
years; and the electric motor in said competitive machines served purposes 
in addition to those of operating the curtains; and, 

(c) Disparagingly, falsely, and misleadingly represented that it was necessary 
for voters to assume ungainly positions when voting by means of said com- 
petitor’s vertical closure voting machine; that the punching machine equip- 
ment used in conjunction therewith was unusually expensive; that with 
said competitor’s electrically or manually operated voting machines, voting 
was Slower than with the use of their corresponding voting machines; that 
secrecy in voting for write-in candidates was rendered impossible when 
using said competitor’s machine; and that the cost for the actual printing 
was greater for competitor’s machine than it was for their own; and, 

Where said corporation, acting through and by means of said individuals— 

(d) Secured or attempted to secure an unfair competitive advantage by insti- 
gating and financing vexatious and groundless taxpayers’ law suits against 
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purchasers of said competitive machine, with intent or effect of preventing 
or restraining purchasers from paying said competitor for its machines 
which had been ordered by or delivered to them, or of restraining prospective 
purchasers from ordering machines from said competitor, through said suits 
wherein it was generally alleged, among other things, that the purchases 
were void and not according to law; or that contracts were not awarded 
to the lowest bidder; or that counters of the competitive machine could be 
manipulated without leaving a trace; or that fraud was possible with its 
use ; or that the privacy for voting for write-in candidates with said machine 
was destroyed ; 

The facts being that their own voting machines and those of said competitor 
had been examined and studied by engineers and governmental officials 
throughout many parts of the United States, and it had been determined 
both through such examinations and studies and through actual use, that 
both machines reasonably served the purpose for which they were devised 
and met statutory requirements established as safeguards against fraud 
in elections; and no judgment had been rendered by any court upon the 
merits of an issue declaring that the voting machines of said competitor 
could be manipulated without leaving a trace, were conducive to fraud in 
elections, or were unlawful and did not meet statutory requirements; 

Tendency and capacity of which acts and practices and methods, as hereinabove 
described, had been and were: 

1. Unlawfully to divert trade in voting machines to said corporation from 
its competitors ; 

2. To lessen and suppress competition in the distribution and sale of voting 
machines in commerce; 

3. To threaten the existence of all potential competition in such distribu- 
tion and sale; 

4. To create in respondent corporation a complete monopoly in such dis- 
tribution and sale; 

5. To deprive the public of the natural advantages inherent in a com- 
petitive market where yoting machines may be purchased upon their merits; 

6. Unduly to hinder, embarrass, and place in a disadvantageous competitive 
position said competitor who was harassed with vexatious and groundless 
lawsuits ; 

7. To mislead the public into the erroneous and mistaken belief that with 
the use of said competitor’s voting machine voters would be caused to suffer 
inconvenience and hardships, fraud would be present in elections, and elec- 
tions would be costly and slow ; and 

8. To mislead and deceive a substantial portion of the purchasing public 
(a) into the erroneous belief that the false, misleading, and disparaging 
representations concerning said competitor and its voting machines were 
true, and (b) into the purchase of respondent’s voting machines in preference 
to those of said competitor: 

Heid, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and of competitors of said corporation, and 
constituted unfair methods of competition and unfair and deceptive acts and 
practices in commerce. 


In said proceeding while it appeared that 90 percent of all communities in the 
United States used voting machines made and sold by respondent corpora- 
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tion, it appeared that in 8 States, in which its voting machines and those of 
its competitor were used, it had sold, as of July 2, 1949, 11,699 machines 
as compared with 3,702 machines sold by its competitor, and that while to 
all intents and purposes said corporation and its said competitor were the 
only companies in the United States which sold voting machines, other 
concerns were preparing to enter the business of manufacturing and selling 
the same. 

Before Mr. William L. Pack, trial examiner. 

Mr. Leslie 8. Miller and Mr. Fletcher G. Cohn for the Commission. 

Duane, Morris & Heckscher, of Philadelphia, Pa., and Mr. Ralph J. 


Gutgsell, of Chicago, Ill., for respondents. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that the Automatic Voting | 
Machine Corp., a corporation, its officers, its board of directors, and 
its employees, hereinafter referred to as respondents, have violated the 
provisions of section 5 of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges as follows: 

Paracrarny 1. Respondent, Automatic Voting Machine Corp., is a 
Delaware corporation, with its principal office and place of business 
Jamestown, N. Y. It will be referred to hereinafter as respondent 
corporation. 

The individual respondents serving and acting as officers or mem- 
bers of the board of directors of respondent corporation, each individ- 
ually, not only participated in the alleged acts and practices herein- 
after set forth, but each also participated in the domination and 
control of respondent corporation in its performing the alleged acts 
and practices. Each of the said officers and directors named herein 
as individual respondents and the respective positions held by each 
are: 


Alariec R. Bailey, 484 Fairmount Ave., 
Jamestown, N. Y. 

Burton G. Tremaine III, % The Miller 
Co., Meriden, Conn. 

Paul A. Ahlstrom, 162 Huclid Ave., 
Jamestown, N. Y. 

William H. Staring, 18415 Shaker Blvd., 
Cleveland, Ohio. 

George S. Stevenson, % New Haven 
Savings Bank, New Haven, Conn, 


President and member of the board. 

Vice president and member of the 
board. 

Secretary and treasurer. 


Chairman of the board, 


Member of the board. 
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Burton G. Tremaine, Jr., % The Miller Member of the board. 

Co., Meriden, Conn. 

W. G. McKetterick (first name known) Do. 

18208 Shelburne Rd., Shaker Heights, 

Ohio. 

The other individual respondents also are in the employment or 
service of respondents corporation, and as such, each has been engaged 
in the acts and practices hereinafter alleged. These other individual 
respondents are: 

Frank P. Stone, % Automatic Voting Sales manager. 

Machine Corp., Jamestown, N. Y. 

Raymond C. Anderson, % Automatic Assistant sales manager. 

Voting Machine Corp., Jamestown, 

INIGY: 

Alyin N. Gustavson, % Automotic Vot- Superintendent of production. 

ing Machine Corp., Jamestown, N. Y. 

Oscar F. Swanson, % Automatic Voting Foreman of the experimental depart- 

Machine Corp., Jamestown, N. Y. ment. 

Par. 2. The respondent corporation is now, and has been at all times 
herein referred to, engaged in the business of manufacturing and sell- 
ing voting machines, which are, and have been, known by the trade 
name Automatic Voting Machines. 

The individual respondents are and have been at all times herein 
referred to affiliated with respondent corporation in their respective 
positions or capacities as hereinbefore set forth. As such, each is 
and has been actively engaged in the management of said corporation 
or in formulating, directing or executing the policies and methods of 
said corporation pertaining to the manufacturing and selling of its 
voting machines. 

Furthermore, each of said respondents individually is and has been 
engaged in initiating, actively participating in or knowingly acquiesc- 
ing in one or more of the illegal acts or practices hereinafter alleged. 

Each of the said individual respondents hereinbefore named and 
described in paragraph 1 hereof is proceeded against as a party re- 
spondent in his individual capacity and in his respective capacity as 
an officer, director, or employee of respondent corporation. 

Par. 38. A voting machine is a device which is operated manually or 
electrically by an individual voter to record and tabulate mechanically 
his vote with the votes of all other individuals using such machine. 
Said device also tabulates mechanically the total number of persons 
voting and the total number of votes cast for each candidate and the 
total number of votes cast for or against each issue on the ballot. 
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Par. 4. The respondent corporation, in the course and conduct of 
its business, as aforesaid, sells and transports, or causes to be sold 
and transported, its voting machines from its place of business to pur- 
chasers thereof located in the various States of the United States, 
other than the State of origin. 

Respondent corporation, acting in, through and by means of the 
individual respondents herein named maintains, and at all times 
herein referred to has maintained, a course of trade in said voting 
machines in commerce, as commerce is defined in the Federal Trade 
Commission Act, among and between the various States of the United 
States. 

Par. 5. In the course of its aforesaid business of selling and offering 
for sale its voting machines in commerce, as hereinbefore described, 
respondent corporation is in competition with one or more firms or 
corporations which sell or offer for sale in said commerce voting ma- 
chines which are designed and sold for the same general use and pur- 
pose as those of the respondent corporation. 

In addition to these competitors, other firms or corporations are 
contemplating the manufacture and sale in commerce of voting ma- 
chines designed for the same general use and purpose as those of 
respondent corporation. 

Because of the close relationship between the franchise possessed 
by American voters and the voting machines which are used as me- 
chanical devices on which to register and record their respective votes, | 
and because of the right of the American public to enjoy the ad- 
vantages inherent in free and open competition which would make 
available to the citizens and taxpayers the best voting machines pos- 
sible at the lowest prices which can only be achieved on an open 
competitive market, there resides great public interest in maintaining 
such competition. 

Par. 6. In the course and conduct of its business, as aforesaid, re-’ 
spondent corporation and the individual respondents, acting individ- 
ually and in their respective official capacities, are now, and have been 
at all times therein referred to, disparaging and making false and mis- 
leading representations concerning a competitor of respondent cor- 
poration and its competitive voting machines. This is, and has been, 
accomplished directly or inferentially by the use of words, state- 
ments, and depictions, both oral and written, disseminated to and 
among prospective purchasers of voting machines. Among and 
fypical of the disparagements, and the false and misleading represen- 
tations concerning this competitor or its product, are the following: 

(a) This competitor’s financial stability is questionable; 
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(b) The use of the competitor’s voting machine, through improper 
and indetectable manipulations, and other means, is conducive to,. 
and encourages, fraud in elections; 

(c) This competitor lacks adequate experience in the business of 
manufacturing, or having manufactured for it and selling and servic- 
ing voting machines; 

(d) The life of the competitor’s voting machine is from 5. to 6 
years, in contrast to respondent corporation’s voting machine, which 
allegedly has a life expectancy of from 40 to 50 years; 

(e) The electric motor in the competitor’s voting machine serves 
merely to close and open the curtains which enclose the voter while 
he is voting. 

Par. 7. Furthermore, in the course and conduct of its business, as 
aforesaid, respondent corporation, acting through and by means of 
the individual respondents, has secured, or attempted to secure, an 
unfair competitive advantage over its competitor in the sale and 
distribution in commerce of said competitor’s voting machines, by 
instigating and financing vexatious and groundless lawsuits against 
purchasers or prospective purchasers of said competitor’s voting 
machines. The respondents have instigated and financed or have been 
instrumental in instigating and financing taxpayers’ lawsuits against 
purchasers of said competitor’s voting machines for the purpose or 
with the effect of preventing or restraining purchasers from paying 
the said competitor for the voting machines thus ordered by or de- 
livered to the said purchasers, or to restrain prospective purchasers 
from ordering from said competitor its voting machines. The said 
lawsuits have generally followed a similar pattern in certain respects 
in that within the bills of complaint or the petitions filed with the 
courts in the several jurisdictions, it has been or is alleged, among 
other things, that: 

(a) The purchases are void and not according to law; or 

(6) The contracts were not awarded to the lowest bidder; or 

(ec) The counters of the voting machines of the competitor can be 
manipulated without leaving a trace or visible evidence of such manip- 
ulation; or 

(d) Fraud is possible with the use of the voting machine; or 

(e) The privacy for voting for write-in candidates with the com- 
petitor’s voting machine is destroyed ; or 

(f) A combination of two or more of the immediate factors ((a) 
to (€), inclusive) are present. 

Par. 8. In truth and in fact, the voting machines of respondent 
corporation and the voting machines of said competitor have been 
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examined and studied by engineers and governmental officials 
throughout many parts of the United States, and it has been deter- 
mined, both through the examinations and studies aforesaid and 
through actual usage of the said voting machines, that they both 
reasonably serve the purpose for which they were devised, constructed, 
and sold and that both meet the statutory requirements established 
as safeguards against fraud in elections. 

A judgment has not been rendered by any court of law or equity 
upon the merits of an issue declaring that the voting machines of the 
competitor of respondent corporation can be manipulated without — 
leaving a trace or visible evidence of such manipulation or that the 
said machines are conducive to fraud in elections or that they are un- 
lawful and do not meet statutory requirements. 

Also, in truth and in fact, the representations hereinbefore set forth 
are disparaging, false, misleading, and deceptive in many respects 
and for various reasons, among which are: 

(a) The competitor’s financial stability has been such as to enable 
it reasonably well to perpetuate itself in business, except to the ex- 
tent it may have been handicapped by the acts and practices of re- 
spondents, as herein alleged ; 

(6) This competitor’s voting machines are now and have been for 
some time past in use by the public, and the adaptability and con- 
venience thereof has been such as to warrant and occasion the pur- 
chasing of additional voting machines by the same purchasers; 

_ (c) The servicing of the competitor’s machines has been adequate; 

(d) When this competitor’s voting machines have been in use, there 
are no public records nor other evidence to indicate nor establish that 
fraud in elections through the use thereof has been prevalent or 
potential; 

(e) Voting machines produced by or for this competitor have been 
in use for periods well in excess of 5 to 6 years; 

(f) The electric motor in this competitor’s voting machine serves 
purposes additional to those of opening and closing the curtains which 
seclude the voter while he is voting. 

Par. 9. To all intents and purposes, respondent corporation and 
its said competitor are the only companies in the United States which 
sell voting machines, but other firms or corporations are preparing 
to enter the business of manufacturing and selling voting machines. 

Ninety percent of all communities in the United States using voting 
machines have the automatic voting machine manufactured and sold 
by respondent corporation. In 8 States where both the respondent 
corporation’s voting machines and the voting machine of the afore- 
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said competitor are used, as of July 22, 1949, respondent corporation 
has sold 11,699 voting machines as compared to 3,702 voting machines 
sold by its said competitor. 

Par. 10. The tendency, capacity, and effects of the acts, practices, 
and methods of respondents, as hereinbefore alleged, have been and 
are: 

(1) To unlawfully divert trade in voting machines to the respond- 
ent corporation from its competitor; 

(2) To frustrate, lessen, hinder, and suppress competition in the 
distribution and sale of voting machines in commerce; 

(3) To threaten the existence of all potential competition in such 
distribution and sale; 

(4) To create in respondent corporation a complete monopoly in 
such distribution and sale; 

(5) To deprive the public of the natural advantages inherent in 
a competitive market where voting machines may be selected and pur- 
chased by the duly elected or appointed representatives in Govern- 
ment, competitively and openly upon the merits of the respective 
competitive products; 

(6) To unduly hinder, embarrass, and place in a competitive disad- 
vantageous position the competitor who is harassed with vexatious 
and groundless lawsuits brought in bad faith; 

(7) To mislead the public into the mistaken, erroneous, and false 
belief that with the use of said competitor’s voting machine the voters 
will be caused to suffer inconvenience and hardships, fraud will be 
present in elections and said elections will be costly and slow; 

(8) To mislead and deceive a substantial portion of the purchasing 
public (a) into the erroneous belief that the false, misleading, decep- 
tive, and disparaging statements and representations concerning re- 
spondent corporation’s competitor and said competitor’s voting 
machines are true, and (0) into the purchase of respondent corpora- 
tion’s voting machines in preference to the voting machines of said 
competitors. 

Par. 11. The aforesaid acts, practices, and methods of respondents, 
as herein alleged, are all to the prejudice and injury of the public 
and constitute unfair methods of competition and unfair and decep- 
tive acts or practices in commerce, within the intent and meaning 
of section 5 of the Federal Trade Commission Act. 
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Order denying respondents’ appeal from initial decision of the trial 
examiner and decision of the Commission and order to file report 
of compliance, Docket 5776, March 19, 1951, follows: 

This matter coming on to be heard by the Commission upon the re- 
spondents’ appeal from the trial examiner’s initial decision in this 
proceeding, and the brief in opposition thereto filed by counsel in 
support of the complaint; and 

It appearing to the Commission that the grounds relied upon in 
support of said appeal are (1) that the alleged unfair methods of com- 
petition and unfair or deceptive acts and practices making up the 
alleged violation of law constitute a private controversy between the 
respondents and their competitor, redressable in the courts, and do not 
involve or affect the public interest; and (2) that certain of the trial 
examiner’s findings of fact and conclusions are improper in that they 
are not supported by the record; and 

It further appearing that the question of the public interest in this 
proceeding was specifically adjudicated by the Commission in its 
order of March 19, 1951, denying the respondents’ motion to stay fur- 
ther proceedings and to stay the issuance of an order to cease and 
desist herein; and 

It further appearing also that the trial examiner’s findings of fact 
and conclusions are all fully supported by the record wherein the 
respondents against whom the order to cease and desist was directed 
admitted all of the material allegations of fact set forth in the com- 
plaint, waived all hearings and further procedure as to said facts, 
including their right to submit to the trial examiner proposed findings 
as to the facts, and agreed that the Commission might make any find- 
ings as to the facts and conclusion it deemed advisable and proper re- 
garding the acts and practices admitted to have been engaged in and 
might issue any order it deemed appropriate to prevent the respond- 
ents from thereafter engaging in such acts and practices; and 

The Commission being of the opinion that the respondents’ appeal 
is without merit and that the trial examiner’s initial decision is appro- 
priate in all respects to dispose of this proceeding: 

It is ordered, That the respondents’ appeal from the initial decision 
of the trial examiner and their request for oral argument in support 
of said appeal be, and they hereby are, denied. 
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It is further ordered, That the attached initial decision of the trial 
examiner shall on the 19th day of March 1951, become the decision of 
the Commission. 

It is further ordered, That the respondents (except Burton G. Tre- 
maine, ITI, George S. Stevenson, Burton G. Tremaine, Jr., and W. G. 
McKetterick, in their individual capacities, and respondent William 
H. Staring, now deceased) shall, within 60 days after service upon 
them of this order file with the Commission a report in writing setting 
forth in detail the manner and form in which they have complied with 
the order to cease and desist. 

Said initial decision, thus adopted by the Commission as its de- 
cision, follows: 


INITIAL DECISION BY WILLIAM L. PACK, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 10, 1950, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
methods of competition and unfair and deceptive acts and practices 
in commerce in violation of the provisions of that act. After the 
filmg by respondents of their original answers to the complaint, re- 
spondents requested leave to withdraw said answers and to substitute 
therefor answers admitting (with certain exceptions as to certain 
directors of the respondent corporation in their individual capacities 
and as to one deceased respondent) all of the material allegations of 
fact in the complaint. Such leave being granted, the substitute an- 
swers were in due course filed as a part of the record in this proceeding. 
Also filed and made a part of the record herein were certain affidavits 
executed by said directors of the respondent corporation and a stipula- 
tion as to certain matters involved in the proceeding but not spe- 
cifically set forth in the complaint. Counsel supporting the complaint 
and counsel for respondents also agreed upon and submitted to the 
trial examiner a proposed order to cease and desist. Thereafter, the 
proceeding regularly came on for final consideration by the above- 
named trial examiner, theretofore duly designated by the Commission, 
upon the complaint, substitute answers, affidavits, stipulation, and 
proposed order (the filing of proposed findings and conclusions hav- 
ing been waived by counsel and oral argument not having been re- 
quested), and the trial examiner, having duly considered the record 
herein, finds that this proceeding is in the interest of the public and 
makes the following findings as to the facts, conclusion drawn there- 


from, and order. 
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FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent, Automatic Voting Machine Corp. (here- 
inafter frequently referred to as respondent corporation), is a Dela- 
ware corporation, with its principal office and place of business located 
in Jamestown, N. Y. 

The following respondents are officers of the respondent corporation 
and/or members of its board of directors as set forth below: 


Alarie R. Bailey, 484 Fairmount Ave., President and member of the board. 
Jamestown, N. Y. 

Burton G. Tremaine, III, % The Miller Vice president and member of the 
Co., Meriden, Conn. board. 

Paul A. Ahlstrom, 162 Euclid Ave., Secretary and treasurer. 
Jamestown, N. Y. 

George S. Stevenson, % New Haven Member of the board. 
Savings Bank, New Haven, Conn. 


Burton G. Tremaine, Jr., Y% The Miller Do. 
Co., Meriden, Conn. 
W. G. McKetterick, 18208 Shelburne Do. 
Rd., Shaker Heights, Ohio. / 


Respondents, Alaric R. Bailey and Paul A. Ahlstrom, have par- 
ticipated as individuals in the acts and practices hereinafter set forth 
and have also participated in the domination and control of respond- 
ent corporation in its performance of said acts and practices. 

Respondents, Burton G. Tremaine III, George S. Stevenson, Bur- 
ton G. Tremaine, Jr., and W. G. McKetterick, have not as individuals 
participated in or had actual knowledge of said acts and practices. 
It is therefore concluded that while these four respondents are prop- 
erly joined in this proceeding in their respective capacities as offi- 
cers and/or directors of said corporation, the complaint should be 
dismissed as to them in their individual capacities. The term re- 
spondents or individual respondents as used hereinafter will not in- 
clude these four respondents in their individual capacities. 

The following respondents are in the employ of respondent cor- 
poration, holding the respective positions set forth below : 

Frank P. Stone, % Automatic Voting Sales manager. 

Machine Corp., Jamestown, N. Y. 

Raymond C. Anderson, % Automatie Assistant sales manager. 


Voting Machine Corp., Jamestown, 
INS 
Alvin N. Gustavson, % Automatic Vot- Superintendent of production. 
ing Machine Corp., Jamestown, N. Y. 
Oscar F. Swanson, % Automatic Voting Foreman of the experimental depart- 
Machine Corp., Jamestown, N. Y. ment. 


AUTOMATIC VOTING MACHINE CORP. ET AL. 1079 
1068 Findings 


Respondent, William H. Staring, has died since the institution of 
this proceeding and the terms respondents and individual respondents 
will, therefore, not include this respondent. 

Par. 2. The respondent corporation is now and at all times referred 
to herein has been engaged in the manufacture and sale of voting 
machines, such machines being known by the trade name Automatic 
Voting Machines. 

With the exception of respondents, Burton G. Tremaine III, George 
S. Stevenson, Burton G. Tremaine, Jr., and W. G. McKetterick, as 
set forth in paragraph 1, each of the individual respondents is and 
has been actively engaged in the management of said corporation or in 
formulating, directing or executing the policies and methods of said 
corporation pertaining to the manufacture and sale of its voting 
machines. With said exceptions, each of the individual respondents 
is and has been also engaged in initiating, actively participating in or 
knowingly acquiescing in one or more of the acts and practices here- 
inafter set forth. 

Par. 3. A voting machine is a device which is operated manually 
or electrically by an individual voter to record and tabulate mechani- 
cally his vote with the votes of all other individuals using such ma- 
chine. The device also tabulates mechanically the total number of 
persons voting and the total number of votes cast for each candidate 
and the total number of votes cast for or against each issue on the 
ballot. 

Par. 4. In the course and conduct of its business the respondent 
corporation causes its machines, when sold, to be transported from its 
place of business in the State of New York to purchasers thereof 
located in the various States of the United States. The corporation 
maintains and has maintained a course of trade in its machines in 
commerce among and between the various States of the United States. 

Par. 5. In the course of its business of selling and offering for sale 

its voting machines in commerce, as hereinbefore described, respond- 
ent corporation is in competition with one or more firms or corpora- 
tions which sell or offer for sale in said commerce voting machines 
which are designed and sold for the same general use and purpose as 
those of the respondent corporation. 
- In addition to these competitors, other firms or corporations are 
contemplating the manufacture and sale in said commerce of voting 
machines designed for the same general use and purpose as those of 
respondent corporation. 

Par. 6. In the course and conduct of its business respondent cor- 
poration and the individual respondents, acting individually and in 
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their respective official capacities, are now,.and have been at all times 
herein referred to, disparaging and making false and misleading rep- 
resentations concerning a competitor of respondent corporation and 
its competitive voting machines. This is, and has been, accomplished 
directly or indirectly by the use of statements, both oral and written, 
and depictions disseminated to and among prospective purchasers of 
voting machines. Among and typical of such disparagements and 
such false and misleading representations are the following: 

(a) This competitor’s financial stability is questionable; 

(6) The use of the competitor’s voting machine, through improper 
and indetectable manipulations, and other means, is conducive to, and 
encourages, fraud in elections; 

(c) This competitor lacks adequate experience in the business of 
manufacturing, or having manufactured for it, and selling and servic- 
ing voting machines; 

(d) The life of the competitor’s voting machine is from 5 to 6 
years, in contrast to respondent corporation’s voting machine, which 
allegedly has a life expectancy of from 40 to 50 years; 

(e) The electric motor in the competitor’s voting machine serves 
merely to close and open the curtains which enclose the voter while 
he is voting. 

Par. 7. Furthermore, in the course and conduct of its business, as 
aforesaid, respondent corporation, acting through and by means of 
the individual respondents, has secured, or attempted to secure, an 
unfair competitive advantage over its competitor in the sale and dis- 
tribution in commerce of said competitor’s voting machines, by in- 
stigating and financing vexatious and groundless lawsuits against 
purchasers or prospective purchasers of said competitor’s voting ma- 
chines. The respondents have instigated and financed, or have been 
instrumental in instigating and financing, taxpayers’ lawsuits against 
purchasers of said competitor’s voting machines for the purpose or 
with the effect of preventing or restraining purchasers from paying 
the said competitor for the voting machines ordered by or delivered 
to the said purchasers, or to restrain prospective purchasers from 
ordering voting machines from said competitor. The said lawsuits 
have generally followed a similar pattern in certain respects in that 
within the bills of complaint or petitions filed with the courts in the 
several jurisdictions, it has been alleged, among other things, that : 

(a) The purchases are void and not according to law; or 

(6) The contracts were not awarded to the lowest bidder; or 
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(c) The counters of the voting machines of the competitor can be 
manipulated without leaving a trace or visible evidence of such 
manipulation; or 

(d) Fraud is possible with the use of the voting machine; or 

(e) The privacy for voting for write-in candidates with the com- 
petitor’s voting machine is destroyed; or 

(7) A combination of two or more of such factors ((a) to (e), in- 
clusive) are present. 

Par. 8. In truth and in fact, the voting machines of respondent 
corporation and the voting machines of said competitor have been ex- 
amined and studied by engineers and governmental officials through- 
out many parts of the United States, and it has been determined, both 
through these examinations and studies and through actual usage 
of the said voting machines, that they both reasonably serve the pur- 

_ pose for which they are devised, and that both meet the statutory 
requirements established as safeguards against fraud in elections. 

A judgment has not been rendered by any court of law or equity 
upon the merits of an issue declaring that the voting machines of the 
competitor of respondent corporation can be manipulated without 
leaving a trace or visible evidence of such manipulation, or that the 
said machines are conducive to fraud in elections, or that they are 
unlawful and do not meet statutory requirements. 

Also, in truth and in fact, the representations hereinbefore set forth 
are disparaging, false, and misleading in many respects and for var- 
ious reasons, among which are: 

(a) The competitor’s financial stability has been such as to enable 
it reasonably well to perpetuate itself in business, except to the ex- 
tent it may have been handicapped by the acts and practices of re- 
spondents, as herein set forth; 

(6) This competitor’s voting machines are now and have been for 
some time past in use by the public, and the adaptability and con- 
venience thereof has been such as to warrant and occasion the pur- 
chasing of additional voting machines by the same purchasers; 

(c) The servicing of the competitor’s machines has been adequate ; 

(zd) Where this competitor’s voting machines have been in use, 
there are no public records or other evidence to indicate or establish 
that fraud in elections through the use thereof has been prevalent or 
potential ; 

(e) Voting machines produced by or for this competitor have been 
in use for periods well in excess of 5 to 6 years; 
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(f) The electric motor in this competitor’s voting machine serves 
purposes additional to those of opening and closing the curtains which 
seclude the voter while he is voting. 

Par. 9. Other representations made by respondents. which were 
disparaging, false, and misleading were the following: 

(a) That it is necessary for voters to assume or be in ungainly 
positions when voting by means of said competitor’s vertical column 
voting machine; 

(6) That the punching machine equipment used in conjunction | 
with competitor’s vertical type voting machines is unusually ex- 
pensive; 

(c) That with competitor’s electrically or manually operated vot- 
ing machines, voting is slower than with the use of respondent cor- 
poration’s electrically or manually operated voting machines, re- 
spectively ; 

(d) That secrecy in voting for write-in candidates is destroyed 
or rendered impossible when using competitor’s voting machine; 

(e) That the cost for the actual printing is greater for the com- 
petitor’s voting machine than it is for the voting machines of re- 
spondent corporation. 

Par. 10. To all intents and purposes, respondent corporation and 
its said competitor are the only companies in the United States 
which sell voting machines, but other firms or corporations are pre- 
paring to enter the business of manufacturing and selling such 
machines. 

Ninety percent of all communities in the United States using voting 
machines have the Automatic Voting Machine manufactured and 
sold by respondent corporation. In 8 States where both the re- 
spondent corporation’s voting machines and the voting machine of 
the aforesaid competitor are used, as of July 22, 1949, respondent 
corporation has sold 11,699 voting machines as compared with 3,702 
voting machines sold by its competitor. 

Par. 11. The tendency and capacity of the acts, practices, and 
methods of respondents, as hereinbefore described, have been and are: 

(1) Unlawfully to divert trade in voting machines to the respond- 
ent corporation from its competitors; 

(2) To frustrate, lessen, hinder, and suppress competition in the 
distribution and sale of voting machines in commerce; 

(8) To threaten the existence of all potential competition in such 
distribution and sale; 
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(4) To create in respondent corporation a complete monopoly in 
such distribution and sale; 

(5) To deprive the public of the natural advantages inherent in 
a competitive market where voting machines may be selected and 
purchased by the duly elected or appointed representatives in Govern- 
ment, competitively and openly upon the merits of the respective: 
competitive products; 

(6) Unduly to hinder, embarrass, and place in a disadvantageous 
competitive position the competitor who is harassed with vexatious 
and‘ groundless lawsuits; 

(7) To mislead the public into the erroneous and mistaken belief 
that with the use of said competitor’s voting machine voters will be 
caused to suffer inconvenience and hardships, fraud will be present 
in elections, and elections will be costly and slow; 

(8) To mislead and deceive a substantial portion of the purchasing 
public (a) into the erroneous belief that the false, misleading, and 
disparaging representations concerning respondent corporation’s 
competitor and said competitor’s voting machines are true, and (db) 
into the purchase of respondent corporation’s voting machines in 
preference to the voting machines of said competitor. 


CONCLUSION 


The acts and practices of respondents as hereinabove set out are all 
to the prejudice of the public and of the competitors of the respond- 
ent corporation, and constitute unfair methods of competition and 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That respondent, Automatic Voting Machine Corp., 
a corporation, its officers and directors, and respondent Alaric R. 
Bailey, individually and as an officer and director of said corporation, 
and respondent Paul A. Ahlstrom, individually and as an officer of 
said corporation, and respondents Frank P. Stone, Raymond C. An- 
derson, Alvin N. Gustavson, and Oscar F. Swanson, individually and 
as employees of said corporation, and respondent Burton G. Tremaine, 
IIT, as an officer and director of said corporation, and respondents 
George S. Stevenson, Burton G. Tremaine, Jr., and W. G. McKet- 
terick, as directors of said corporation, and respondents’ representa- 
tives, agents, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale, and dis- 
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tribution of voting machines in commerce, as commerce is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Representing in any manner or by any means, directly or by 
implication : 

(a) That the financial condition of the competitor of respondent 
corporation is unstable. 

(6) That the voting machines of said competitor or the counting 
mechanism of said machines can be improperly manipulated without 
detection. 

(c) That the use of said competitor’s voting machines is conducive 
to, or encourages, fraud in elections. | 

(d) That said competitor lacks adequate experience in, or facili- 
ties for, servicing its voting machines. 

(e) That the life expectancy of said competitor’s voting machines 
is shorter than is the fact. 

(f) That the electric motor in said competitor’s voting machine 
serves no purpose other than to close and open the curtains which en- 
close the voter. 

(g) That it is necessary for voters to assume ungainly positions 
when voting by means of said competitor’s vertical column voting 
machine. 

(A) That the punching machine equipment used in conjunction 
with said competitor’s vertical type voting machines is unusually 
expensive. 

(¢) That where said competitor’s voting machine is used the cost 
for printing is greater than is such cost where the voting machine of 
respondent corporation is used. 

(7) That with said competitor’s electrically or manually operated 
voting machines, voting is slower than with the respondent corpora- 
tion’s electrically or manually operated voting machines, respectively. 

(4) That secrecy in voting for write-in candidates is destroyed or 
rendered impossible when said competitor’s voting machine is used. 

(2) That said competitor’s voting machines do not fully, properly, 
or secretly record or tabulate a voter’s choice. 

2. Instigating or financing, directly or indirectly, lawsuits by others 
against purchasers or prospective purchasers of the voting machines 
of the competitor of respondent corporation with the purpose, intent, 
or effect of hindering or obstructing the business or sales of said 
competitor, or of impounding, or having impounded, moneys payable 
to or due said competitor, or of injuring the credit or reputation of 
said competitor; provided that nothing contained herein shall im- 
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pair any rights accorded respondents by state law openly and publicly 

to cooperate in, support, finance, or otherwise encourage or promote. 
litigation affecting contracts or awards for said competitor’s voting 

machines where the respondent corporation is the lower bidder for 

electrically operated voting machines as against the electrically oper- 
ated voting machines of its competitor, or for manually operated voting 

machines as against manually operated voting machines of its com- 

petitor, and where such litigation is brought in good faith: 

(a) To test and determine judicially the validity of any such 
_ contracts awarded to said competitor in any jurisdiction where the 
law now requires, or where in the future it may require, that the con- 
tract-awarding authority or governmental purchasing agency, with- 
out the right to exercise discretion, shall make its award only to the 
lowest bidder; or 

(6) To test and determine judicially questions of fraud, deceit or 
trickery ; or 

(c) To question judicially the discretionary action of public offi- 
cials in awarding a contract for voting machines to a higher bidder 
where it is apparent or in good conscience believed that such public 
officials acted arbitrarily or capriciously, and where, upon request 
by the losing bidder or by any taxpayer within the jurisdiction af- 
fected, such public officials fail or refuse to furnish a valid reason 
for making such award to the higher bidder. 

It is further ordered, That the complant herein be, and it hereby 
is, dismissed as to respondents Burton G. Tremaine III, George S. 
Stevenson, Burton G. Tremaine, Jr., and W. G. McKetterick in their 
individual capacities but not in their respective capacities as officers 
or directors of respondent corporation, and that the complaint be, 
and it hereby is, dismissed as to respondent William H. Staring, 
deceased since the institution of this proceeding. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is further ordered, That the respondents (except Burton G. 
Tremaine III, George S. Stevenson, Burton G. Tremaine, Jr., and 
W. G. McKetterick, in their individual capacities, and respondent 
William H. Staring, now deceased) shall, within 60 days after service 
upon them of this order file with the Commission a report in writing 
setting forth in detail the manner and form in which they have com- 
plied with the order to cease and desist [as required by aforesaid 
orders and decision of the Commission]. 
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In THE MATTER OF 


SOUTHERN SPRING BED COMPANY ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THD ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5796. Complaint, July 12, 1950—Decision, Mar. 22, 1951 


Where the name Red Cross and the emblem of the Greek red cross had long 
been familiar to the American public and were associated in their minds 
with the Red Cross organization; and thereafter a corporation engaged in 
the manufacture of mattresses, bedsprings, bedding, and related products 
and in the interstate sale and distribution thereof— 

(a) Used and displayed as a trade name for its wares the words “‘Red Cross” 
and in connection therewith a red Creek cross, in advertisements in neWws- 
papers and periodicals of general circulation, on letterheads, invoices, tags, 
labels, containers, and in radio continuities and advertising matter dissemi- 
nated since 1904, and thereby represented that its products were designed, 
endorsed, approved, or sponsored by the American Red Cross; that the Red 
Cross was financially interested in their sale; that they were manufactured 
in accordance with sanitary standards or specifications set up by the Red 
Cross organization; or that they had some other connection with the Red 
Cross; 

The facts being said use was unauthorized; and said products were in no way 
associated with the American Red Cross; and 

Where said corporation, engaged in the manufacture and interstate sale and 
distribution of a mattress and box spring which were substantially more 
rigid than normal mattresses and boxsprings; through statements in 
advertising— 

(0) Represented that its said “orthopedic” mattresses and box spring were 
specially built and scientifically designed to meet the exacting specifications 
of leading orthopedic surgeons and physicians and had their approval; 

(c) Represented that they might be effectively used indiscriminately as a cure 
or competent treatment for lumbago, sacroiliac, sciatica, neuritis, or sprained 
back; and 

‘(d) Represented through the use of said word “orthopedic” to describe or 
identify its said mattresses or springs that they were specially designed 
to and would correct certain deformities, diseases, and disorders of the body; 

The facts being that while they were more rigid and provided a firmer and 

~ more level sleeping surface than conventional mattresses and springs, they 
were, nevertheless, stock mattresses and springs and could not be relied upon 
to correct any deformity, disease, or disorder of the body when used in- 
discriminately by the general public; their use did not constitute a cure or 
competent treatment for the aforesaid or any other ailment or condition, 
and their efficacy was limited to providing help in the alleviation of pain 
and in contributing to the comfort of the patient in cases in which a smooth, 
firm, and level sleeping surface is recommended or prescribed by a reputable 
physician ; 


f 
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With capacity and tendency to mislead and deceive a substantial portion of the 
public in the various respects hereinabove set out: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and. 
practices in commerce. 


As regards the use of the words “Red Cross” and the emblem of the red Greek 
cross, while respondent stated that it did not adopt the term and the de- 
piction as a trade name and identification of its products for any unlawful 
purpose, that its use thereof had not been with the intent to appropriate 
any good will or identity of the American National Red Cross or to create 
confusion or deception, and that at no time within the memory of its present 
officers had use of such term and depiction led any of its dealers or members. 
of the public to believe that it was in any way associated therewith; and 
that to their personal knowledge such dealers or the public had not been 
thereby led to believe that its products were manufactured, approved, or 
sponsored by or in any way connected therewith; it admitted that the Red 
Cross had not at any time authorized the use by it of the designation “Red 
Cross” or the emblem of a Greek red cross, that its products had never been 
manufactured in accordance with the specifications of the Red Cross, and 
that its use of said name and emblem, without the use of appropriate 
phraseology in conjunction therewith stating that its products were in no. 
way so connected or associated, might create and cause among the members 
of the public confusion or deception; and the Commission accordingly se 
found. 

In said proceeding in which the complaint also named as respondents certain 
persons who were alleged to have acted in conjunction and cooperation 
with each other in formulating, directing, and controlling the business, acts, 
practices, and policies of said corporation, no evidence was introduced to show 
that any of them actually ever participated in any of the practices concerned, 
and the Commission under the circumstances was of the opinion that insofar 
as it related to said respondents individually, the complaint should be 


dismissed. 
Before Mr. Olyde M. Hadley, trial examiner. 
Mr. Morton Nesmith for the Commission. 
Smith, Kilpatrick, Cody, Rogers & McClatchey, of Atlanta, Ga., 
for respondents. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, having reason to believe that South- 
ern Spring Bed Co., a corporation; and Richard N. Schwab, Clar- 
ence S. Moeckel, Phillip L. Peebles, William P. Rocker, and Robert 
W. Schwab, Jr., individually and as officers and directors; Julian 
Price, J. B. Taylor, and Thomas H. Williams, individually and as 
officers; and Harrison Jones and Martin E. Kilpatrick, individually 
and as directors, respectively, of Southern Spring Bed Co., a cor- 
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poration, hereinafter referred to as respondents, have violated the 
provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracraru 1. Respondent, Southern Spring Bed Co. is a cor- 
poration organized and doing business under and by virtue of the 
laws of the State of Georgia, having its principal offices and place 
of business located at 290 Hunter Sircet SE., Atlanta, Ga. Re- 
spondent, Southern Spring Bed Co., for more than 5 years last past, 
has been engaged in the manufacture, offering for sale, and dis- 
tribution among other things of mattresses, bedsprings, bedding, and 
related products. Said products are labeled, advertised, and sold 
under the descriptive name of Red Cross accompanied by the repre- 
sentation of a red Greek cross. Corporate respondent has caused 
said products, when sold by it, to be transported from its said place 
of business in the State of Coortia to the purchasers thereof at their 
respective points of location in various States of the United States 
other than the State of Georgia. Corporate respondent maintains, 
and at all times mentioned herein has maintained, a course of trade 
in said mattresses, bedsprings, bedding, and related products in com- 
merce among and between the various States of the United States. 
Corporate respondent’s volume of business in said commerce is sub- 
stantial. 

Par. 2. Corporate respondent’s respective officers and directors are 
now, and for more than 1 year last past have been, the following 
respondents; namely, Richard N. Schwab, president and chairman 
of the board of directors; Clarence S. Moeckel, Phillip L. Peebles, 
William P. Rocker, vice presidents and directors, and Robert W. 
Schwab, Jr., secretary-treasurer and director; Julian Price and J. B. 
Taylor, assistant vice presidents, Thomas H. Williams, assistant sec- 
retary-treasurer; and Harrison Jones and Martin E. Kilpatrick, di- 
rectors. The business address of said corporate respondent ; namely 
290 Hunter Street SE., Atlanta, Ga., is also the business address of 
its aforesaid officers and directors. 

The said above-named individual respondents in their official ca- 
pacities as officers and directors of corporate respondent now act, and 
for more than 1 year last past have acted in conjunction ana co- 
operation with each other in formulating, directing, and controlling 
the business, acts, practices, and policies of corporate respondent, in- 
cluding the fe sds ie claims made directly and indirectly by cor- 
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porate respondent in connection with the sale of its aforementioned 
products in commerce. 
Par. 3. The American National Red Cross has a distinct legislative 


history and factual background, based upon the original International 
Geneva Convention of August 22, 1864, held at Geneva, Switzerland, 
which was the first and original Red Cross Convention. The stated 
purpose of that convention was “The Amelioration of the Condition 
of the Wounded in Time of War.” ‘The flag or emblem adopted by 
the Geneva Convention was that of a Greek type or design of red 
cross on a white background, the same being the colors of Switzerland 
reversed. The civilized States of the world were invited to adhere 
to the Geneva Convention and most of such countries, located in all 
parts of the world, did so adhere, adopting thereby the name and 
emblem of the red cross and undertaking to implement the work and 
principles enunciated in the convention. 

The Government of the United States on July 26, 1882, formally 
ratified and adhered to the International Red Cross Geneva Treaty 
of August 22, 1864. In August 1884, the President of the United 
States directed that the Geneva Treaty be observed by the Army of 
the United States and that the Red Cross insignia be displayed on 
ambulances, hospitals, and arm bands of the Army Medical and Hos- 
pital Service. 

The provisions of a second Geneva Red Cross Convention, that of 
October 20, 1868, making the original 1864 convention applicable to 
naval warfare, were observed by the Government of the United States 
in the Spanish-American War of 1898. United States vessels of war 
were required to hoist, in connection with their national flag, the white 
flag with the red cross. 

The United States was a party to and ratified a further Interna- 
tional Red Cross Convention concluded at Geneva, Switzerland, on 
July 6, 1906, designed to improve and supplement the provisions 
agreed upon at Geneva on August 22, 1864. This convention, in 
article 18 thereof, provided: 

Out of respect to Switzerland, the heraldic emblem of the Red Cross on a 
white ground, formed by the reversal of the federal colors, is continued as the 
emblem and distinctive sign of the sanitary service of armies. 

A still further Red Cross Convention, held at Geneva, Switzerland, 
on July 27, 1929, was participated in and ratified by the Government 
of the United States. This convention continued as a distinctive sign 
of the Red Cross, the “heraldic emblem of the Red Cross on.a white 
ground,” out of respect to Switzerland. 
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Par. 4. The introduction and development of the Red Cross move- 
ment in the United States was chiefly due to the vision and zeal of 
Miss Clara Barton, founder of the American Branch and former 
nurse during the War of 1861-65 Between the States of the United 
States. On October 7, 1881, Miss Barton and four associates incorpo- 
rated the American Association of the Red Cross in the District of 
Columbia. It was recited in the articles of incorporation that the 
incorporators desired to form an association for benevolent and chari- 
table purposes to cooperate with the International Committee of the 
Red Cross in Switzerland. The term of the association’s corporate 
existence was stated to be for 20 years. One of the objects of the 
association, it was recited in its charter, was “to organize a system 
of national relief and apply the same in mitigating the sufferings 
caused by war, pestilence, famine and other calamities.” 

The initial incorporation of the Red Cross in the United States by 
Miss Barton and her associates in 1881 inaugurated the broad pattern 
and Nation-wide scope of Red Cross relief work that first functioned 
in an organized manner in the United States in the period between 
1881 and 1905. 

A second incorporation of the Red Cross organization occurred in 
the District of Columbia on April 29, 1898, when Miss Barton and a 
number of associates recorded the charter of the American National 
Red Cross to carry on the benevolent and humane work of the Red 
Cross in accordance with the articles of the international treaty of 
Geneva, Switzerland, entered into on the 22d day of August 1864, and 
adopted by the Government of the United States, on the first day of 
March 1882, and also in accordance with the broader scope given to 
the humane work of said treaty by the American Association of the 
Red Cross, and known as the American amendment, whereby the suf- 
ferings incident to great floods, famines, epidemics, conflagration, 
cyclones, and other disasters of national magnitude might be ameli- 
orated by the administration of necessary relief. Among other pur- 
poses stated in the articles of incorporation were those of “the ad- 
vancement of sanitary science and the training and preparation of 
nurses.” ‘This second organization picked up and carried on the work 
authorized and conducted by the first. The principal office of the 
American National Red Cross was located in the city of Washing- 
ton, D. C. 

On June 6, 1900, the American National Red Cross was incorporated 
for a third time, this time by an act of Congress, it being recited in 
said act that the importance of the organization’s work demanded a 
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reincorporation by the Congress of the United States, a permanent 
organization being needed in every nation to carry out the purposes 
of the Geneva Convention of August 22, 1864. It was recited that this 
new corporation succeeded to the rights and property held, and to all 
duties theretofore performed, by the American National Red Cross 
incorporated under the laws of the District of Columbia, the same 
being dissolved. It was further recited in the articles of incorpora- 
tion that the American National Association of the Red Cross and 
its reincorporating successor had used the distinctive flag and arm 
badge specified by article 7 of the Treaty of Geneva. This incorpo- 
rated organization of June 6, 1900, among other things, was authorized 
and empowered “to continue and carry on a system of national and 
international relief in time of peace and apply the same in mitigating 
the sufferings caused by pestilence, famine, fires, floods, and other 
great national calamities.” This new national charter of 1900 pro- 
vided that the American National Red Cross, among other rights and 
privileges, was “to have the right to have and to use, in carrying out 
its designated purposes,” an emblem and badge, a Greek red cross on 
a white ground, as the same has been described in the treaty of Geneva, 
August twenty-second, eighteen hundred and sixty-four and adopted 
by the several nations iadine thereto.” 

The American National Red Cross was fetlonyianeicll by act of 
Congress on January 5, 1905. This corporation was empowered to 
succeed to the rights and property which had been hitherto held, and 
to all of the duties which had theretofore been performed, by the 
American National Red Cross as a corporation duly incorporated 
by the act of June 6, 1900, the latter being thereby repealed and the 
organization thereby dissolved. Various of the provisions of this 
act were contained in substance in the prior act of 1900, including the 
purpose of continuing and carrying on “a system of national and in- 
ternational relief in time of peace and apply the same in mitigating 
the sufferings caused by pestilence, famine, fire, floods, and other great 
national calamities, and to devise and carry on measures for prevent- 
ing the same.” The new corporation, like its predecessors, was given 
the right “to have and to use in carrying out its purposes hereinafter 
designated, as an emblem and badge, a Greek red cross on a white 
ground.” Section 4 of the act of January 5, 1905, contained the fol- 
lowing provision: 

“* * * Nor shall it be lawful for any person or corporation, 
other than the Red Cross of America, not now lawfully entitled to use 
the sign of the Red Cross, hereafter to use such sign or any insignia 
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colored in imitation thereof for the purpose of trade or as an advertise- 
ment to induce the sale of any article whatsoever. * * *” 

On June 23, 1910, the Congress passed an act amending and making 
more definite and specific the provisions of the said section 4 of the act 
of January 5, 1905, by adding the following proviso after the above 
inhibition against the use of the emblem for the purpose of trade or 
as an advertisement : | 

“Provided, however, That no person, corporation, or association that 
actually used or whose assignor actually used the said emblem, sign, 
insignia, or words for any lawful purpose prior to January fifth, nine- 
teen hundred and five, shall be deemed forbidden by this act to con- 
tinue the use thereof for the same purpose‘and for the same class of 
goods. * * 9) 

Par. 5. Following the adoption of the so-called American amend- 
ment of 1881 to the Geneva Treaty of 1864, the scope of the American 
Red Cross work was greatly enlarged and expanded so as to include, 
in addition to the relief of suffering by war, the new relief compre- 
hended by the so-called American amendment covering and including 
suffering by pestilence, famine, flood, fires, and other calamities 
deemed national in extent. Due to this expansion that included relief 
* work on a national scale in. various types of disasters, the work and 
aim of the American Red Cross became Nation-wide and known like- 
wise in many foreign countries. 

Following the incorporation of the Red Cross in 1881, the American 
organization participated in relief work growing out of and neces- 
sitated by a large number of national disasters and the Red Cross 
name and insignia became known all over America. The beneficial 
work of this great charitable organization met with wide public ac- 
claim, resulting in the commercial adoption and appropriation of the 
Red Cross name and emblem for distinguishing proprietary marks, 
there being no law during the period between 1881 and 1905 making 
unlawful such commercial appropriation. 

Par. 6. The American National Red Cross, hereinafter variously 
referred to as the American Red Cross and Red Cross, is the best- 
known benevolent organization in the United States. It is an or- 
ganization that is close to the people, supported by the people. Its 
emblem of a Greek red cross on the field of white is familiarly known 
in every city, town, village, hamlet, and crossroad in the United States. 
The American Red Cross is now, and has always represented, typified, 
and constituted the organized effort of the American people directed 
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toward the amelioration of the condition of the sick and wounded in 
time of war and the relief and succor of those suffering from national 
disasters, such as floods, fires, pestilence, famines, cyclones, earth- 
quakes, and similar disasters. From it inception in the United States, 
the Red Cross has always been, and is now, supported and financed 
by the general public. Funds for the support of the organization 
are contributed annually in Nation-wide campaigns conducted for 
such purpose. The American Red Cross has experienced a tremen- 
dous growth. Its adult, individual, contributing membership now 
comprises some 17 million persons, not counting millions of additional 
junior members. There are more than 3,738 Red Cross chapters 
functioning in the United States, these with some 4,567 branches, the 
members of which, many of them highly trained, devote their time 
and energies to the relief work of the organization. There is a Red 
Cross chapter in practically every county in every State in the United 
States. 

To the average person, the Red Cross flag and emblem mean a help- 
ing hand to those who need help. It means and indicates to them 
mercy, charity, and benevolence freely given without cost. The 
name and emblem variously suggest to members of the general public 
hospital work, trained nurses, food, clothing, and medicines, medical 
attention, including blood plasma for those rendered homeless and in- 
jured by disaster. The name of the Red Cross is associated always 
with medical treatment, preservation of health, and sanitation, 
through the use of the latest and most scientific methods and appli- 
ances available. 

Par. 7. Nothwithstanding the wide public knowledge and appre- 
ciation of the benevolent work of the American Red Cross in con- 
nection with national disasters in the United States and in foreign 
countries between 1881 and 1905, as alleged in paragraphs 5 and 6 
herein, respondents herein, without notice to or making inquiry of the 
American Red Cross, or requesting its permission in such respect, 
appropriated and used and have simulated and imitated the emblem of 
a Greek red cross and the words “Red Cross” in connection with the 
advertisement and sale of the various products produced and sold by 
said corporate respondent in commerce. 

In the course and conduct of their aforesaid business, and for the 
purpose of inducing the purchase of certain of their products, the 
respondents in advertisements, in newspapers and periodicals of gen- 
eral circulation, by letterheads, invoices, tags, labels, and containers, 
and by radio continuities reaching into States other than that from 
which radio broadcasts emanated, for more than 5 years last past, 
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have used and displayed and now use and display the words “Red 
Cross” and a Greek cross in red in connection with the aforesaid ad- 
vertisement and sale of their said products. 

Respondents advertise and have advertised extensively in large 
daily papers of general interstate circulation, but a substantial por- 
tion of the advertising done by respondents to effect the sale of their 
products is conducted on a so-called dealer-cooperative basis in connec- 
tion with which latter method matrices of advertisements and adver- 
tising copy are prepared by respondents’ advertising representatives 
and supplied to retail dealer-customers located in various States other 
than the State of Georgia. Said dealer-cooperative advertisements 
are published over the name of the retail dealer and the cost of the 
advertising space used is shared by respondent Southern Spring Bed 
Co. on a 50-50 basis with the retail dealer. Some dealers who prepare 
their own advertising are supplied by respondents with suggested 
advertising copy. Radio continuities are also supplied to dealers 
in connection with respondents’ dealer-cooperative advertising plan 
and the cost of the radio broadcast time is shared by corporate re- 
spondent and its dealers on a 50-50 basis. 

Par. 8. Through the use of the words “Red Cross” and the emblem 
of the Greek cross in red in connection with the advertisement and 
sale of their products in commerce, respondents have represented, di- 
rectly, and by implication, that such articles are designed, endorsed, 
approved, or sponsored by the American Red Cross; that the Red 
Cross has prescribed some sanitary or other standard or specification 
for products produced by respondents; that the Red Cross is finan- 
cially interested in the sale of said products or that there is some 
connection between the Red Cross organization and corporate respond- 
ent; and that respondents’ products, by reason of the manner in which 
they are marked, branded, labeled, and advertised are in some manner 
connected or associated with the American Red Cross. 

Par. 9. The aforesaid representations are false, misleading, decep- 
tive, and confusing. In truth and in fact, the Red Cross organization 
has never designed, endorsed, sponsored, or approved any product 
sold and distributed under the Red Cross name and emblem, by 
respondents or by any person, firm, or corporation, or otherwise. The 
Red Cross is not now and never has been interested directly or in- 
directly in the sale of any product, sold by corporate respondent 
under a Red Cross brand or otherwise, nor has the Red Cross ever 
prescribed any sanitary or other standard or specification for any 
article of commerce produced and distributed by corporate respond- 
ent, or otherwise. The Red Cross is not connected or associated with 
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corporate respondent in any way, financially or otherwise, and the 
Red Cross has never been requested to give and has never given corpo- 
rate respondent permission to use the Red Cross name and emblem 
for Commercial purposes. 

Par. 10. The science of orthopedics relates to and comprehends the 
correction or prevention of deformities of the body. Orthopedic 
procedures in certain cases may embrace the proper use by a physician 
of a firm or more rigid type of bedspring or mattress to give support 
to the back. 

In the further course and conduct of respondents’ aforesaid business 
and for the purpose of inducing the purchase of certain of their bed- 
springs and mattresses, respondents have described and designated the 
same by the descriptive name of “Red Cross Orthopedic” and have 
likewise in such connection referred to and designated said bedsprings 
and mattresses as “A Red Cross Creation.” 

The use by respondents of the words “Red Cross” in conjunction 
with the term “orthopedic” constitutes within itself a false and mis- 
leading representation that respondents’ said bedsprings and mat- 
tresses are of a particular type and construction that have been selected 
and approved by, or used by, the American Red Cross for the treatment 
and relief of certain conditions and have the endorsement and approval 
of the American Red Cross. 

The use by respondents of the words or expression “A Red Cross 
Creation” as applied to their said bedsprings and mattresses, is further, 
a direct representation that such products, so designated, were de- 
signed by and built according to specifications prescribed by the 
American Red Cross. 

Par. 11. Respondents in connection with the sale of their said “Red 
Cross Orthopedic Box Springs and Mattresses” have made the 
following, among other representations: 

Approved by Leading Orthopedic Surgeons. 
x * * * & & 
Built to specifications of leading doctors. 
* * & &£ & 
For you, if you require the firm, level sleeping surface doctors advise. 
x *+ *£ & & 
Does your doctor prescribe a firm sleeping surface? 
* * *&* *& €& & 


Do you sleep on a board? Do you rest better on a mattress that supports every 
inch of your body evenly? ‘ 


* * ££ *F F & 
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The Red Cross Orthopedic Mattress gives you the firm support you need—plus 
comfort. Scientifically designed to meet the exacting specifications of leading 
orthopedic surgeons and physicians—made by bedding specialists with 66 years 
of know-how and experience, the Red Cross Orthopedic Mattress and Box Sprite 
is an unbeatable combination for good health and good rest. 


* * * * * * 


I have been among the many who suffer from back ailment. I experienced 
pain, and it was quite difficult to rest comfortably on inner-spring mattresses 
of competent make. A friend suggested that I procure an Orthopedic Red Cross 
Mattress and Box Spring. I have used this for a month and have rested well 
at night, and am confident that the spring and mattress have been contributing 
factors to my comfort and physical improvement. 


* * #F * KF 


Dear Doctor: 

We know that you will be interested in the fact that we are now featuring 
the Red Cross Orthopedic Inner-spring Mattress and Box Spring, manufactured 
by the Southern Spring Bed Company of this city. 

Several of the leading Orthopedic Surgeons and General Practitioners gave 
valued advice as to how a mattress and box spring to be used for Lumbago, 
Sacroiliac, sprained back, Sciatica, Neuritis, ete., should be made. Both of 
these items are specially built and are extra, extra firm. The finished products 
were examined by these doctors. They are what they want. 

In recommending this outfit to your patients, please advise them to purchase 
both the mattress and springs as we are told desired results cannot be obtained 
otherwise. 

* * * *® * * 


Attention—DOCTORS !! Attention—PATIENTS !! 


A 
Picture of RED CROSS 
Mattress CREATION! 


IT GIVES A 

FIRM SLEEPING 
SURFACE AS 
ORDERED BY 
LEADING DOCTORS 
FOR PATIENTS 


WHO HAVE 
LUMBAGO 

Red - Cross SACROILIAG 
ORTHOPEDIC SCIATICA 
(label) NEURITIS 


SPRAINED BACK 


Approved by leading orthopedie surgeons: 
RED CROSS ORTHOPEDIC MATTRESS AND BOX SPRINGS, ANY SIZB. 


' Par. 12. Respondents, through the use of the above set forth adver- 
tising representations, and others, of similar import not specifically 
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set out herein, represent, and have represented, directly and by im- 
plication, that their said Red Cross Orthopedic box springs and 
mattresses are openly and publicly approved and endorsed by leading 
orthopedic surgeons and physicians; that their said box springs and 
mattresses are built to comply with and do provide the extra firm sup- 
port and firm level sleeping surface that leading doctors advise and 
prescribe, and that physicians and surgeons may safely accept the 
recommendations of respondents in prescribing Red Cross Orthopedic 
box springs and mattresses for their patients; that respondents’ said 
box springs and mattresses provide better support and greater relief 
than that obtained by persons who have been sleeping on bedboards 
to secure firm, rigid body support; that their said Red Cross Ortho- 
pedic box springs and mattresses constitute a cure for or an adequate 
reliable treatment for back ailments, lumbago, sacroiliac, sprained 
back, sciatica, neuritis, etc., and that desired results in the treatment 
of these ailments will be obtained through the use of respondents’ said 
Red Cross Orthopedic box springs and mattresses; and that these 
products can be effectively used indiscriminately by members of the 
public without the diagnosis and supervision of a physician or sur- 
geon in each of the above conditions or ailments. 

Par. 13. The said representations of respondents as set forth and 
described in paragraphs 10, 11, and 12 of this complaint, are misleading 
and untrue in the following, among other, particulars: 

Respondents’ said Red Cross Orthopedic box springs and mattresses 
have not been approved by or openly or publicly endorsed by leading 
physicians. Said box springs and mattresses do not provide the 
- support that is obtained by persons who sleep on bedboards. Said box 
springs and mattresses do not provide a cure for or an adequate, re- 
liable treatment for back ailments, lumbago, sacroiliac, sprained back, 
sciatica, neuritis, etc. Respondents’ so-called “orthopedic” box 
springs and mattress affords no other value in the treatment of any 
condition than such support as it may give to the patient, and each 
individual requiring support from the bed he les on must have de- 
termined for him by his physician whether respondents’ bedspring 
and mattress may be effective as a support in his particular condition. 

Respondents’ said “orthopedic” bedsprings and mattresses, either 
separately or in combination, are stock bedsprings and mattresses and 
are improperly designated as “orthopedic” bedsprings and mattresses. 

Respondents’ and said “Red Cross Orthopedic” box springs or bed- 
springs and mattress was not originated or designed by the American 
Red Cross, and is not a creation of the American Red Cross. Re- 
spondents’ said “orthopedic” bedsprings and mattress has not been ap- 
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proved or endorsed by the American Red Cross, or ever sold or used in 
pursuance of any suggestion from or concurrence by the American 
Red Cross. The American Red Cross is not directly or indirectly re- 
sponsible for the representations made by respondents concerning their 
said “Red Cross Orthopedic” bedsprings and mattresses and said 
representations are not now made and have never been made with the 
consent, approval, or permission of the American Red Cross. 

Par. 14. Respondents’ use of the Red Cross name and emblem in 
connection with the sale of their said products in commerce is not and 
does not constitute, and has not been established as an actual and 
lawful use thereof in the United States or the various States thereof, 
under the act of Congress of January 5, 1905, or amendment thereof, 
above referred to. 

Par. 15. In the course and conduct of their said business as set forth 
and described in this complaint respondents are now, and for sometime 
past have been, engaged in substantial competition with various other 
persons and with corporations, firms, and partnerships, likewise en- 
gaged in the manufacture, and in the offering for sale and distribution 
in commerce, of mattresses, bedsprings, bedding, and related products. 
Among the competitors of the respondents, described in the paragraphs 
1 and 2 herein, are many who do not misrepresent their products. 

Par. 16. The use by respondents of the said false and misleading 
representations in connection with the:sale of their aforesaid products 
has, and has had, a tendency and capacity to mislead and deceive and 
confuse a substantial portion of the purchasing public into the erro- 
neous and mistaken belief that such statements and representations 
were and are true and into the purchase of substantial quantities of 
said products as the result of such belief so induced. As a result 
thereof substantial trade in said commerce has been unfairly diverted 
to respondents from respondents’ competitors in said commerce who 
do not misrepresent their products, to the injury of said competitors, 
and to the injury of the public. 

Corporate respondents further, by reason of the acts, practices, 
policies, and representations employed by it, by and with the advice, 
assistance, and cooperation of its said officers and directors named 
as respondents herein, in dealing with retailers, sales agents, sales 
representatives, or other distributors and outlets handling, adver- 
tising, and selling corporate respondent’s said products under the 
name or designation Red Cross accompanied by the representation 
of a Greek red cross, has supplied to and placed in the hands of said 
retailers, sales agents, sales representatives, distributors, or outlets 
means and instrumentalities designed to enable and capable of en- 
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abling the latter to mislead and deceive members of the public in 
connection with the purchase of respondents’ so-called Red Cross 
products. 

Par 17. The aforesaid acts and practices of said respondents as 
herein alleged are all to the prejudice of the public and the com- 
petitors of respondents and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commission 
Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 12, 1950, issued and subse- 
quently served upon the respondents named in the caption hereof 
its complaint in this proceeding, charging said respondents with the 
use of unfair methods of competition in commerce and unfair and 
deceptive acts and practices in commerce in violation of the pro- 
visions of that act. After the filing of the respondents’ answers to 
said complaint, a hearing was convened by a trial examiner of the 
Commission theretofore duly designated by it to take testimony 
and receive evidence in support of and in opposition to the allegations 
of the complaint, and at said hearing a stipulation of all of the facts 
in the case was entered into by and between counsel for the respondents | 
and counsel in support of the complaint. On the basis of the record 
thus presented (all intervening procedure having been waived), the 
trial examiner on December 29, 1950, filed his initial decision. 

The Commission, having reason to believe that the initial decision 
was deficient in certain material respects, on February 8, 1951, issued 
and thereafter served upon the respondent, Southern Spring Bed Co., 
its order placing this case on the Commission’s own docket for review 
and affording said respondent an opportunity to show cause why the 
initial decision should not be altered in the manner and to the extent 
shown by the tentative decision attached to said order. The respondent 
not having appeared in response to the leave to show cause, this pro- 
ceeding regularly came on for final consideration by the Commission 
upon the record herein on review; and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
makes the following findings as to the facts, conclusion drawn there- 
from, and order, the same to be in lieu of the initial decision of the 
trial examiner. 
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Paracraru 1. The respondent, Southern Spring Bed Co., herein- 
after sometimes referred to as respondent and as respondent corpora- 
tion, is a corporation organized and doing business under the laws of 
the State of Georgia, having its principal offices and place of business 
located at 290 Hunter Street SE., Atlanta, Ga. 

Said respondent was incorporated in the year 1883 and, since its. 
‘inception, has been engaged in the manufacture, offering for sale, sale,, 
and distribution, among other things, of mattresses, bedsprings, bed-. 
ding, and related products, which, when sold by it, have been trans-, 
ported from its place of business in the State of Georgia to purchasers. 
thereof in other States of the United States. The respondent main- 
tains and at all times mentioned herein has maintained a course of 
trade in the aforesaid products in commerce among and between the’ 
various States of the United States, and its volume of business therein. 
is substantial. 

Par. 2. In the course and conduct of its business, the respondent: 
corporation, in advertisements in newspapers and periodicals of gen- 
eral circulation, on letterheads, invoices, tags, labels, containers, and! 
in radio continuities for a number of years last past, and in certain 
advertising matter disseminated since 1904, has used and displayed,. 
and now uses and displays, as a trade name for its wares the words. 
“Red Cross” and in connection therewith an emblem consisting of a 
red Greek cross. All of respondent’s advertising and all of its activ-. 
ities have been designed and carried on for the purpose of inducing and’ 
promoting the sale of its products. 

Par. 3. The American National Red Cross, familiarly known as the- 
Red Cross, was incorporated by an act of Congress on J anuary 5, 1905. 
(33 Stat., pt. I, pp. 599-602). Its prior history goes back to 1881, 
since which time it has used the words “Red Cross” as a part of its. 
name and in connection with its various activities and the emblem of a. 
Greek red cross on a white background. It hasa membership of many: 
millions, and maintains active chapters in practically every county in 
the United States. Its reputation as a great charitable institution is: 
of world-wide, as well as national, scope. It has expended and con- 
tinues to expend many millions of dollars annually on behalf of 
humanity. One of its great functions is the provision of medical and 
nursing care to the suffering and needy in times of disaster, flood, war,. 
pestilence, and famine. Both the name “Red Cross” and the emblem 
of the Greek red cross have long been familiar to the American public: 
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and are associated in the minds of the public with the Red Cross 
organization. 

Par. 4. The respondent’s unrestricted use in advertising and else- 
where of the words “Red Cross” and the emblem of the Greek red cross 
to designate and refer to its products constitutes a representation that 
the respondent’s products are designed, endorsed, approved, or spon- 
sored by the American Red Cross; that the Red Cross is financially in- 
terested in the sale of the products; that said products are manufac- 
tured in accordance with sanitary standards or specifications set up by 
the Red Cross organization; or that there is some other connection 
between the respondent’s products and the American Red Cross. 

Par. 5. The respondent, Southern Spring Bed Co., states that it did 
not adopt the term “Red Cross” and the depiction of a Greek cross as a 
trade name and identification of its products for any unlawful purpose, 
and that its use of said trade name and emblem since their adoption 
has not been with the intent or for the purpose of appropriating any 
good will or identity of the American National Red Cross or the 
creating of confusion or deception of the trade or public. Said re- 
spondent admitted, however, and accordingly the Commission finds, 
that the American National Red Cross has not at any time authorized 
the use by respondent of the designation “Red Cross” or the emblem 
of a Greek red cross, and that respondent’s products have never been 
manufactured in accordance with specifications of the American Na- 
tional Red Cross. ‘The respondent’s representations to the contrary, 
made by the use, as aforesaid, of the words “Red Cross” and the emblem 
of the Greek red cross, have been and are, therefore, false. 

Par. 6. The respondent further states that at no time within the 
memory of any of its present officers has its use of the term “Red Cross” 
and the depiction of a Greek red cross led any of its dealers or members 
of the public to believe that respondent is in any way associated with 
the American National Red Cross; nor to their personal knowledge are 
such dealers or the public led to believe by the use of said trade name 
and emblem that the respondent’s products are manufactured, ap- 
proved, or sponsored by or in any way connected with the American 
National Red Cross. Nevertheless, the respondent admits, and the 
Commission finds, that the respondent’s use of said name and emblem, 
without the use of appropriate phraseology in conjunction therewith, 
disclosing that the respondent’s products are in no way connected or 
associated with the American National Red Cross, may create and 
cause among the members of the public such confusion or deception. 

Par. 7. During the past several years the respondent, Southern 
Spring Bed Co., has designed and manufactured a mattress and box 
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spring, both of them substantially more rigid than normal mattresses 
and box springs, which were intended by it to be sold to those members 
of the public who prefer or need such mattresses and/or box springs. 
In connection with the interstate sale of said mattresses and box 
springs, respondent has used in advertising disseminated in interstate 
commerce the following statements: 


The Red Cross Orthopedic Mattress gives you the firm support you need— 
plus comfort. Scientifically designed to meet the exacting specifications of lead- 
ing orthopedic surgeons and physicians—made by bedding specialists with 66 
years of know-how and experience, the Red Cross Orthopedic Mattress and Box 
Spring is an unbeatable combination for good health and good rest. 

Approved by Leading Orthopedic Surgeons. 
Built to specifications of leading doctors. 
Dear Doctor: 

We know that you will be interested in the fact that we are now featuring the 
Red Cross Orthopedic Inner-spring Mattress and Box Spring, manufactured by 
the Southern Spring Bed Company of this city. 

Several of the leading Orthopedic Surgeons and General Practitioners gave 
valued advice as to how a mattress and box spring to be used for Lumbago, 
Sacroiliac, sprained back, Sciatica, Neuritis, etc., should be made. Both of these 
items are specially built and are extra, extra firm. The finished products were 
examined by these doctors. They are what they want. 


Attention—DOCTORS!! Attention—PATIENTS!! 


Picture of 

Mattress IT GIVES A 
FIRM SLEEPING 
SURFACE AS 


ORDERED BY 
LEADING DOCTORS 
FOR PATIENTS 
WHO HAVE 
LUMBAGO 
SACROILIAC 
SCIATICA 
NEURITIS 
SPRAINED BACK 


Red + Cross 
ORTHOPEDIC 
(label) 


Approved by leading orthopedic surgeons: RED CROSS ORTHOPEDIC MAT- 
TRESS AND BOX SPRINGS, ANY SIZE. 


Par. 8. Through the use in advertising of the above statements 
the respondent has represented that its “orthopedic” mattresses and 
box springs are specially built and scientifically designed to meet 
the exacting specifications of leading orthopedic surgeons and physi- 
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cians and have their approval, and, further, that said mattresses and 
springs may be effectively used indiscriminately as a cure or com- 
petent treatment for lumbago, sacroiliac, sciatica, neuritis, or sprained 
back. Moreover, the word “orthopedic” alone, when used to describe 
or identify the respondent’s mattresses or springs, serves as a repre- 
sentation that such mattresses or springs are specially designed to, 
and will, correct certain deformities, diseases, and disorders of the 
human body. 

The respondent, Southern Spring Bed Co., admits, and on the basis 
of such admission the Commission finds, that while the respondent’s 
mattresses and springs are designed and constructed in a manner 
different from conventional mattresses and springs in that they are 
more rigid, providing a firmer and more level sleeping surface, they, 
nevertheless, are stock mattresses and springs and cannot be relied 
upon to correct any deformity, disease, or disorder of the human 
body when used indiscriminately by the general public. The use of 
said springs or mattresses is not a cure or competent treatment for 
lumbago, sacroiliac, sciatica, neuritis, sprained back, or any other 
ailment or deformity of the body, and the efficacy of the mattresses 
and springs, from a remedial standpoint, is limited to providing help 
in the alleviation of pain and in contributing to the comfort of the 
patient in those orthopedic cases in which a smooth, firm, and level 
sleeping surface is recommended or prescribed by a reputable phy- 
sician. Thus, the respondent’s representations, as set forth in 
paragraph 7, have been and are false and deceptive. 

Par. 9. The use by the respondent, as aforesaid, of the words “Red 
Cross” and the emblem of the red Greek cross has had the capacity 
and tendency to mislead and deceive a substantial portion of the 
public in the respects enumerated in paragraph 4; and the use by said 
respondent of the representations set forth in paragraphs 7 and 8 
has had the capacity and tendency to mislead and deceive a substantial 
portion of the public in the respects mentioned in said paragraph 8. 


CONCLUSION 


The acts and practices of the respondent, Southern Spring Bed Co., 
as herein found, have all been to the prejudice of the public and have 
constituted unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 

The complaint in this proceeding also named as respondents herein 
the following persons, alleging that said persons have acted in con- 
junction and cooperation with each other in formulating, directing, 
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and controlling the business, acts, practices, and policies, of the re- 
spondent, Southern Spring Bed Co., including the advertising claims 
made in connection with the sale of the aforementioned products: 
Richard N. Schwab, Clarence S. Moeckel, Phillip L. Peebles, William 
P. Rocker, Robert W. Schwab, Jr., Julian Price, J. B. Taylor, Thomas 
H. Williams, Harrison Jones, and Martin E. Kilpatrick. No evidence 
was introduced to show that any one of these respondents ever actually 
participated in any of the practices described, however, and in the 
circumstances the Commission is of the opinion that insofar as it 
relates to these respondents individually the complaint should be 
dismissed. 
ORDER 


It is ordered, That the respondent, Southern Spring Bed Co., a 
corporation, and its officers, agents, representatives, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, or distribution of the respondent’s bed- 
springs and mattresses, or other products, in commerce, as commerce 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Using (subject to the permissible limits prescribed by the act of 
January 5, 1905, as amended by section 4 of the act of June 23, 1910) 
the words “Red Cross,” or any abbreviation or simulation thereof, or 
the mark of a Greek red cross or any other mark, emblem, sign, or 
insignia simulating a Greek red cross, on the respondent’s products; 
or using said words or said mark in selling or advertising the same; 

(a) Unless respondent uses upon the label, whether on the article, 
wrapper, or carton, and with equal clearness and conspicuousness, in 
immediate conjunction with said words or said mark, the legend, This 
product has no connection whatsoever with the American National 
Red Cross: Provided, That if said words or said mark appear on more 
than one side of the respondent’s article, wrapper, or carton, the 
respondent shall use said legend, as aforesaid, on each such side; and 

(6) Unless the respondent, in each of its written advertisements 
containing said words or said mark uses the said legend with equal 
clearness and conspicuousness: Provided, That if an advertisement 
covers more than one page, the respondent shall use said legend as 
aforesaid on each and every page on which said words or said mark 
shall appear; and 

(c) Unless the respondent, in each of its radio advertisements con- 
taining said words or said mark, makes the statement contained in said 
legend with equal clearness and conspicuousness. 
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2. Using the word “orthopedic,” or any term or expression of like 
import, as a designation for or as descriptive of its stock bedsprings, or 
mattresses ; 

3. Representing, directly or by implication, that the respondent’s 
bedsprings or mattresses are specially built and scientifically designed 
to meet the specifications of orthopedic surgeons or physicians, or that 
such springs or mattresses have the approval of any surgeon or. 
physician for use, unless prescribed ; or 

4. Representing, directly or by implication, that the respondent’s 
bedsprings or mattresses, when used indiscriminately, may be relied or 
depended upon to correct any deformity or disease of the human body, 
or that the use of any such spring or mattress will provide any bene- 
ficial effect in orthopedic cases except to the extent that it will help to 
alleviate the pain and contribute to the comfort of the patient. 

It is further ordered, That the respondent, Southern Spring Bed 
Company, shall, within 60 days after service upon it of this order, file 
with the Commission a report in writing setting forth in detail the 
manner and form in which it has comphed with it. 
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In Tue Matter oF 


HESMER, ING., ET AL 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1949, 
AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5815. Complaint, Oct. 6, 1950—Decision, Mar. 22, 1951 


Where a corporation engaged in the manufacture of certain food products and 
in the purchase of others, and in the wagon-jobbing under its own trade 
names or marks and otherwise of its condiments, oleomargarine, peanut 
butter, and other food products to retail grocers in the tri-State area of 
Indiana, Illinois, and Kentucky— 

(a) Received and accepted brokerage fees or commissions upon purchase orders 
which the individual who was its president, majority stockholder and inter- 
mediary, placed with the separate food brokerage business which he con- 
ducted under his own name; and 

Where said individual, following the assumption by him of active control and 
management of said corporation, the organization by him of said separate 
brokerage business, his appointment—which he sought and secured—as 
broker for vendors of such food products, and the making of agreements 
between him and vendors to the effect that they would grant or pay to him 
their usual brokerage fees on all purchases made by said corporation as 
well as on all other transactions he handled with other vendees— 

(6) Received on its purchase orders—which as president and majority stock- 
holder he caused to be prepared by said corporation, transmitted to himself 
doing business as aforesaid brokerage concern, and rewrote and forwarded 
the usual or customary brokerage fees or commissions paid by said vendees: 

Held, That such acts and practices of said corporation and individual in receiv- 
ing or accepting commissions, brokerage, etc., from vendors of food. prod- 
ucts, under the circumstances set forth, were in violation of subsection (c) 
of sec. 2 of the Clayton Act as amended. 


Before Mr. Frank Hier, trial examiner. 
Mr. Cecil G. Miles and Mr. Edward 8. Ragsdale for the Commission. 
Hatfield, Fine, Hatfield & Sparrenberger, of Evansville, Ind., for 
respondents. 
CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
corporation and individual named in the caption hereof as the parties 
respondent herein, and hereinafter more particularly designated and 
described, have violated and are now violating the provisions of sub- 
section (c) of section 2 of the Clayton Act (U. S. C. title 15, sec. 13), 
as amended by the Robinson-Patman Act, approved June 19, 1936, 


hereby issues its complaint, stating its charges with respect thereto 
as follows: 
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ParacrapH 1. Respondent, Hesmer, Inc., hereinafter sometimes re- 
ferred to as Hesmer, is a corporation organized, existing, and doing 
business under and by virtue of the laws of the State of Indiana. Its 
office and principal place of business is located at 4300 Stringtown 
Road, Evansville, Ind. 

Hesmer is now, and since several years prior to 1946 has been, en- 
gaged in the wholesale grocery business. It purchases some food 
products, such as canned fruits and vegetables, and manufactures 
others, such as potato chips, jelly, and condiments. Some of the food 
products purchased by Hesmer bear the trade names or marks of 
the vendors. Other food products which it purchases and all food 
products which it manufactures bear its own trade names or marks. 

Said food products, so purchased or manufactured by Hesmer, are 
sold by it to retail grocers located principally within a 100-mile radius 
of Evansville, Ind.—the so-called tri-State area of Indiana, Illinois, 
and Kentucky. Said sales amount to approximately $1,250,000 
annually. 

Prior to about 1946, about two-thirds of the capital stock of Hesmer 
was owned or controlled by one Clyde Hesmer who was president of 
and actively managed and controlled Hesmer during that period. 
Clyde Hesmer died about 1946. 

Par. 2. Respondent, Edward A. Mitchell, hereinafter sometimes 
referred to as Mitchell, is an individual residing at 1409 South Ken- 
tucky Avenue, Evansville, Ind. 

Mitchell is now, and since several years prior to 1946 has been, a 
stockholder in Hesmer. During the period prior to 1946 when Clyde 
Hesmer was president of Hesmer and owned or controlled about two- 
thirds of its capital stock, Mitchell owned or controlled about one- 
third thereof. From about 1946, after the death of Clyde Hesmer, to 
the present time, Mitchell has owned or controlled about two-thirds of 
Hesmer’s capital stock; and one R. C. Bon Seigneur and one Isadore 
J. Fine together have owned or controlled about one-third of said 
stock. 

Also from about 1946, after the death of Clyde Hesmer, to the 
present time, Mitchell has been president of Hesmer; and R. C. Bon 
Seigneur and Isadore J. Fine, respectively, have been its general 
manager and counsel. During the period from about 1946 to about 
January 1949 although he was president of Hesmer, Mitchell did 
not undertake its active management and control as such, he being then 
engaged in performing other duties which required substantially all 
of his time and his almost continuous absence from Evansville, Ind. 
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Mitchell is now, and since about January 1949 has been, actively and 
principally engaged in the management and control of Hesmer as its 
salaried president and responsible for all of its policies, practices, and 
acts, including those in connection with its purchases. In addition 
to his salary, and as compensation for his services in connection with 
Hesmer’s purchases, Mitchell receives the payments and grants here- 
in after more particularly alleged. 

Par. 8. From about January 1949 to the present time, the same 
period during which, as above alleged, Mitchell was the salaried 
president of Hesmer, he was also doing business as the Ed. Mitchell 
Co., with office and place of business located at 201 East Illinois Street. 

As the Ed. Mitchell Co., Mitchell engages in what he designates 
as the food-brokerage business. Said business consists almost exclu- 
sively of receiving from Hesmer, and forwarding to certain vendors, 
Hesmer’s orders for its requirements of food products sold by said 
vendors, and of receiving, in connection with said purchases, broker- 
age fees and commissions paid or granted by said vendors, as herein- 
after more particularly alleged. 

A minor part of said business, not the subject of this complaint, 
consists in effecting purchase and sales transactions between said 
vendors and vendees other than Hesmer. 

Par. 4. In the course and conduct of their business, respondents are 
now, and since about January 1949 have been engaged in commerce, 
as commerce is defined in the Clayton Act, as amended by the Robin- 
son-Patman Act. Continuously during said period, respondents pur- 
chased food products or caused food products to be purchased from 
vendors with places of business located in several States of the United 
States and caused said food products so purchased to be transported 
from said vendors’ places of business to destinations in other States. 

Par. 5. In the course and conduct of said business in commerce, Hes- 
mer is now, and continuously since about January 1949 has been pur- 
chasing food products from vendors who paid or granted to it, in con- 
nection with said purchases, commissions, brokerage, or other com- 
pensation, or discounts or allowances in lieu thereof, which said pay- 
ments or grants it received or accepted. 

Said payments or grants were so made to and so received or accepted 
by Hesmer through Mitchell, who, in the course and conduct of said 
business in commerce, doing business as the Ed. Mitchell Co. and acting 
in fact as an intermediary for Hesmer or in its behalf, or as its agent 
or representative, is now, and continuously since about January 1949 


HESMER, INC., ET AL. 1109 
1106 Complaint 


has been purchasing food products for the account of Hesmer from 
vendors who paid or granted to him, doing business and acting as afore- 
said, in connection with said purchases, commissions, brokerage, or 
other compensation, which said payments or grants he, doing business 
and acting as aforesaid, received and accepted. 

Par. 6. To effectuate the making of said payments or grants and 
their receipt and acceptance, as alleged in paragraph 5, respondents 
engaged in, among others, the acts and practices hereinafter alleged. 

During or about January 1949 the time when Mitchell, owning two- 
thirds of the capital stock of Hesmer, assumed its active management 
and control as salaried president, Mitchell established, and commenced 
doing business as, the Ed. Mitchell Co. At or about that time, and 
from time to time thereafter, Mitchell, doing business as the Ed. 
Mitchell Co., sought and received appointment as a broker for several 
vendors of the kinds of food products purchased and sold by Hesmer, 
including food products to bear the trade names or brands of Hesmer. 
With some of said vendors Mitchell had had a personal connection for 
many years. It was understood or agreed by and between said vendors 
and Mitchell that said vendors would grant or pay to Mitchell, doing 
business as the Ed. Mitchell Co., their usual or customary brokerage 
fees or commissions on all purchases made by Hesmer as well as on 
all other transactions handled by Mitchell with other vendees. There 
was the same understanding or agreement by and between Mitchell and 
R. C. Bon Seigneur and Isadore J. Fine, together the owners of one- 
third of the capital stock of Hesmer, and, respectively, its general 
manager and counsel. 

Upon securing said appointments as broker, Mitchell, as president 
of and majority stockholder in Hesmer, prepared and transmitted to 
himself, doing business as the Ed. Mitchell Co., or caused to be prepared 
and so transmitted by or under the supervision of R. C. Bon Seigneur, 
general manager of and minority stockholder in Hesmer, Hesmer’s 
purchase orders for its requirements of food products sold by vendors 
who had made said appointments. This was the case, in some in- 
stances, even though the prices of said food products, not taking into 
account the brokerage fees and commissions to be paid to Mitchell, 
would give Hesmer less profit than would be given to it by purchasing 
competing food products from others. 

Doing business as the Ed. Mitchell Co., Mitchell rewrote said pur- 
chase orders, or caused them to be rewritten, onto the forms of said 
company, which forms Mitchell forwarded, or caused to be forwarded, 
to said vendors. 
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Pursuant to said orders, said vendors sold said food products to 
Hesmer, and, in connection therewith, paid or granted to Mitchell, 
doing business as the Ed. Mitchell Co. their usual or customary 
brokerage fees or commissions. Said fees and commissions were 
accepted or received, and, after payment of expenses, have so far, — 
upon advice of counsel Isadore J. Fine, been retained by Mitchell, 
doing business as the Ed. Mitchell Co. 

Par. 7. The acts and practices of respondents in receiving or accept- 
ing commissions, brokerage, or other compensations, or allowances or 
discounts in lieu thereof, as hereinabove alleged, are in violation of | 
subsection (c) of section 2 of the Clayton Act, as amended by the 
Robinson-Patman Act. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of an act of Congress entitled “An act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by an act of Congress approved June 19, 1926 (the 
Robinson-Patman Act (15 U. S. C. sec. 18)), the Federal Trade 
Commission on October 6, 1950, issued and subsequently served its 
complaint in this proceeding upon the respondents named in caption 
hereof, charging said respondents with having violated subsection (c) 
of section 2 of said Clayton Act, as amended. After the filing of the 
respondents’ answer a hearing was convened by a trial examiner of 
the Commission theretofore duly designated by it to take testimony 
and receive evidence in support of and in opposition to the allegations 
of the complaint, and at said hearing solely for the purposes of this 
proceeding a stipulation of all of the facts in the case was entered into 
_ by and between counsel for the respondents and the Director of the 
Commission’s Bureau of Antimonopoly. On the basis of the record 
thus presented (all intervening procedure having been waived), the 
trial examiner on December 11, 1950, filed his initial decision. 

The Commission, having reason to believe that the initial decision 
was deficient in certain material respects, on J anuary 19, 1951, issued 
and thereafter served upon the parties its order placing this case on 
the Commission’s own docket for review and affording the respondents 
an opportunity to show cause why said initial decision should not be 
altered in the manner and to the extent shown by the tentative decision 
attached to said order. The respondents not having appeared in 
response to the leave to show cause, this proceeding regularly came 
on for final consideration by the Commission upon the record herein 
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on review; and the Commission, having duly considered the matter 
and being now fully advised in the premises, makes the following 
findings as to the facts, conclusion drawn therefrom, and order, the 
same to be in lieu of the initial decision of the trial examiner. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Hesmer, Inc., hereinafter sometimes re- 
ferred to as Hesmer, is a corporation organized, existing, and doing 
business under and by virtue of the laws of the State of Indiana. Its 
office and principal place of business is located at 4800 Stringtown 
Road, Evansville, Ind. Hesmer is now, and since several years prior 
to 1946 has been, engaged in the manufacturing and wagon-jobbing of 
food products. It purchases some food products, such as cheese, 
pickles, peanut butter, oleo-margarine, catsup and other condiments, 
and food specialties, and manufactures others, such as potato chips, 
jelly, carmel crisp, corn curls, salad dressing, mustard, horseradish, 
and other condiments. Some of the food products purchased by Hes- 
mer bear the trade names or marks of the vendor. Other food products 
which it purchases and all food products which it manufactures bear 
its own trade names or marks. Said food products, so purchased or 
manufactured by Hesmer, are sold by it to retail grocers located prin- 
cipally within a 100-mile radius of Evansville, Ind.—the so-called tri- 
State area of Indiana, Illinois, and Kentucky. Said sales amount to 
approximately $1,250,000 annually. 

Prior to 1946, about two-thirds of the capital stock of Hesmer was 
owned or controlled by one Clyde Hesmer who was president of and 
actively managed and controlled Hesmer during that period. Clyde 
Hesemer died about 1946. 

Par. 2. Respondent, Edward A. Mitchell, hereinafter sometimes re- 
ferred to as Mitchell, is an individual residing at 1409 South Kentucky 
Avenue, Evansville, Ind., and is now, and since several years prior to 
1946 has been, a stockholder in Hesmer. During the period prior to 
1946 when Clyde Hesmer was president of Hesmer and owned or con- 
trolled about two-thirds of its capital stock, Mitchell owned or con- 
trolled about one-third thereof. From about 1946, after the death of 
Clyde Hesmer, to the present time, Mitchell has owned or controlled 
about two-thirds of Hesmer’s capital stock; and one R. C. Bon 
Seigneur and one Isadore J. Fine together have owned or controlled 
about one-third of said stock. 

From about 1946, after the death of Clyde Hesmer, to the present 
time. Mitchell has been president of Hesmer; and R. C. Bon Seigneur 


1112 FEDERAL TRADE COMMISSION. DECISIONS 
Findings 47 ¥F. T.C. 


and Isadore J. Fine, respectively, have been its general manager and 
counsel. During the period from about 1946 to about January 1949, 
although he was president of Hesmer, Mitchell did not undertake its 
active management and control as such, he being then engaged. in 
performing other duties which required substantially all of his time 
and his almost continuous absence from Evansville, Ind. 

Mitchell is now and since about January 1949 has been active in the 
management of Hesmer, Inc., as its salaried president, and has exer- 
cised substantial authority and control over the business, including 
its purchase and sales policy. In addition to his salary as president, 
and as compensation for his services in connection with Hesmer’s 
purchases, Mitchell receives the payments and grants, hereinafter more 
particularly set out. 

Par. 3. From about January 1949 to the present time, the same period 
during which, as above set out, Mitchell was the salaried president of 
Hesmer, Inc., he was also doing business as the Ed. Mitchell Co., with 
office and place of business located at 201 East Illinois Street, Evans- 
ville, Ind. 

As the Ed. Mitchell Co., Mitchell engages in what is designated as 
the food brokerage business, and at the present time approximately 
15 percent of the business done by the Ed. Mitchell Co. consists of re- 
ceiving purchase orders from Hesmer, Inc., for its requirements of 
food products and forwarding said orders to certain vendors, and in 
receiving and accepting brokerage fees from the vendors on said pur- 
chases of Hesmer, Inc., hereinafter more particularly set out. <A 
year ago the percentage of the business of the Ed. Mitchell Co. done 
through sales to Hesmer, Inc., was much greater than 15 percent. The 
remainder of the business of the said Ed. Mitchell Co. consists of 
effecting purchase and sales transactions between said vendors and 
vendees other than Hesmer, Inc., and is not the subject of the complaint ‘ 
herein. 

Par. 4. In the course and conduct of their business, respondents are 
now, and since about January 1949 have been, engaged in commerce, 
as commerce is defined in the Clayton Act, as amended by the Robin- 
son-Patman Act. Continuously during the said period, respondents 
purchased food products or caused food products to be purchased from 
vendors with places of business located in several States of the United 
States and caused said food products so purchased to be transported 
from said vendors’ places of business to destinations in other State. 

Par. 5. In the course and conduct of said business in commerce, 
Hesmer, Inc., is now and continuously since about J anuary 1949 has 
been purchasing food products from vendors through the Ed. Mitchell 
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Co., which vendors paid or granted to the Ed. Mitchell Co. in connec- 
tion with said purchases, commissions, brokerage, or other compensa- 
tion or discounts or allowances in lieu thereof, which said payments 
or grants were received or accepted by Edward A. Mitchell, doing 
business as the Ed. Mitchell Co. The acceptance of said brokerage 
fees or commissions by Edward A. Mitchell, doing business as the 
Ed. Mitchell Co., and also president and majority stockholder of 
Hesmer, Inc., was in effect and in fact a receipt by Hesmer, Inc., of 
said brokerage fees or commissions through its intermediary or agent 
acting for or in its behalf continually since January 1949 to the present 
time. 

Par. 6. To effectuate the making of said payments or grants and 
their receipt and acceptance, as found in paragraph 5 hereof, respond- 
ents engaged in, among others, the acts and practices hereinafter 
set-out. ' 

On or about January 1949, at the time when Mitchell, owning two- 
thirds of the capital stock of Hesmer, Inc., became active in the man- 
agement and control of Hesmer, Inc., as its salaried president, Mitchell 
established and commenced dong business as the Ed. Mitchell Co. At 
or about that time and from time to time thereafter, Mitchell, doing 
business as the Ed. Mitchell Co., sought and received appointment as 
a broker for several vendors of the kinds of food products purchased 
and sold by Hesmer, Inc., including food products to bear the trade 
names or brands of Hesmer, Inc. It was understood or agreed by and 
between said vendors and Mitchell that said vendors would grant or 
' pay to Mitchell, doing business as the Ed. Mitchell Co., their usual 
or customary brokerage fees or commissions on all purchases made by 
Hesmer as well as on all other transactions handled by Mitchell with 
other vendees. 

Upon securing said appointment as broker, Mitchell, as president 
and majority stockholder in Hesmer, Inc., prepared, or caused to be 
prepared, and transmitted to himself, doing business as the Ed. 
Mitchell Co., Hesmer’s purchase orders for a substantial amount of 
its requirements of food products sold by vendors who made said 
appointments. Doing business as the Ed. Mitchell Co., Mitchell 
rewrote said purchase orders, or caused them to be rewritten, onto 
the forms of said company, which forms Mitchell forwarded, or caused 
to be forwarded, to said vendors. 

Pursuant to said orders, said vendors sold said food products to 
Hesmer, Inc., and, in connection therewith, paid or granted to Mitchell, 
doing business as the Ed. Mitchell Co., their usual or customary 
brokerage fees or commissions. Said fees and commissions were 
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accepted or received, and, after payment of expenses, have been 
retained by Mitchell, doing business as the Ed. Mitchell Co. 


CONCLUSION 


The acts and practices of respondents in receiving or accepting 
commissions, brokerage, or other compensation or allowances or dis- 
counts in lieu thereof, from vendors of food products in the manner 
and under the circumstances hereinabove found, are in violation of 
subsection (c) of section 2 of the Clayton Act, as amended by the 
Robinson-Patman Act. 

ORDER 


It is ordered, That the respondents, Hesmer, Inc., and its officers, 
agents, representatives, and employees, directly or through any cor- 
porate or other device, in connection with the purchase of food 
products or other commodities in commerce, as commerce is defined 
in the aforesaid Clayton Act, to forthwith cease and desist from: 

Receiving or accepting, directly or indirectly, from any seller, any- 
thing of value as a commission, brokerage, or other compensation, or 
any allowance or discount in lieu thereof, upon purchases made for 
said respondent’s own account. 

It is further ordered, That the respondent, Edward A. Mitchell, 
individually and trading as the Ed. Mitchell Co., or trading under 
any other name or trade designation, and said respondent’s agents, 
representatives, and employees, directly or through any corporate or 
other device, in connection with the purchase of food products or 
other commodities in commerce, as “commerce” is defined in the afore- 
said Clayton Act, do forthwith cease and desist from: 

Receiving or accepting, directly or indirectly, from any seller, any- 
thing of value as a commission, brokerage or other compensation, or 
any allowance or discount in lieu thereof, upon purchases made by 
or for the respondent, Hesmer, Inc., or purchases made by or for 
any other purchaser for or on whose behalf the respondent, Edward 
A. Mitchell is acting in fact as agent, representative, or other 
intermediary. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with it. 


* 
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In THE MATTER OF 


SAMSON CORDAGE WORKS ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5839. Complaint, Jan. 8, 1951—Decision, Mar. 26, 1951 


Where seven corporations and the former president of four concerns which were 
merged into one of the seven, and who was also a former officer of the Solid 
Braided Cord Manufacturers Association, engaged in the interstate sale 
and shipment of their cordage products, including cotton sash cords, awning 
cords, clothes lines, and other similar cotton cordage; and a second individual 
who was a former secretary-treasurer of the Cotton-Textile Institute, Inc., 
and a former officer of said Manufacturers Association and other trade asso- 
ciations, and was for many years a co-conspirator with the others in carrying 
out the unlawful acts in commerce below set-out ; 

Engaged in organizing and developing a combination, agreement and planned 
common course of action to suppress and eliminate competition among them- 
selves and others in said products ; and pursuant thereto— 

(a) Agreed to and did fix and maintain prices, fix, modify, or eliminate certain 
trade discounts, and adopt and use uniform terms of conditions of sale; 

(b) Agreed to and did reduce the number of hours or shifts for work in their 
manufacturing plants, with the intent and effect of curtailing production ; 

(c) Agreed to and did eliminate certain grades and weights of cordage products; 

(ad) Agreed to and did formulate, adopt, and place in operation the practice 
of making uniform allowances from shipping charges ; 

(e) Exchanged among themselves, directly or indirectly, information relating to 
current and future prices, terms, or conditions of sale, and freight charges 
and allowances or deductions made therefrom: 

(f) Agreed to and did adopt, maintain, and use uniform standards or specifica- 
tions for sizes, weights, and descriptions for said products, for pricing pur- 
poses, and agreed to and did fix, establish, and maintain substantially 
uniform price differentials between products of uniformly varying sizes, 
weights, and descriptions ; 

(g) Agreed to and did abandon the practice of guaranteeing prices against 
decline ; and 

(h) Agreed to and did place in operation, from time to time, a plan of resale 
price maintenance whereby the customers were required to sell products 
concerned at prices and upon terms and conditions of sale which they fixed 
or which were agreed upon by or stipulated between them and the customers ; 

Effects of which practices and activities included the stifling of price competition 
among them; establishment of substantially uniform price differentials be- 
tween products of uniformly varying sizes, weights and descriptions; and of 
substantially identical prices, trade discounts, terms or conditions of sale 
and freight allowances; and unlawful resale price maintenance and restraint 
of trade among their customers: 

Held, That said combination, etc., and said acts, practices, pricing methods, de- 
vices, and policies were unfair and to the prejudice of the public; deprived it 


1116 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 47 F.T.C. 


of the benefit of competition; had dangerous tendencies and capacities to 
unlawfully restrain commerce in said products and suppressed and elimi- 
nated competition therein; and that said acts and practices were all to the 
prejudice of the public and of their competitors, and constituted unfair 
methods of competition in commerce. 
Before I”. Everett F. Haycraft, trial examiner. 
Mr. Leslie S. Miller and Mr. J. Wallace Adair for the Commission. 
Mr. John Marshall, Jr., of Louisville, Ky., for Puritan Cordage 
Mills. 
Mr. Young M. Smith, of Hickory, N. C., for Shuford Mills, Inc. 
Know, Jones, Woolf & Merrill, of Anniston, Ala., for Southern 
Mills Corporation. 
Kramer, McNabb & Greenwood, of Knoxville, Tenn., for Rockford 
Manufacturing Co. 
Edmonds, Obermayer & Rebmann, of Philadelphia, Pa., for Wm. E. 
Hooper & Sons Co. of Baltimore City. 
Dorr, Hammond, Hand & Dawson, of New York City, for Paul B. 
Halstead. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Acv 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the parties named in 
the caption hereof and more particularly described and referred to 
hereinafter as respondents, have violated the provisions of section 5 
of the said act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges as follows: 

Paracrapy 1. Respondents named and described herein have com- 
bined and conspired to lessen and eliminate competition and restrain 
trade in commerce, as commerce is defined in the Federal Trade Com- 
mission Act in the sale of cordage products, including cotton sash 
cords, awning cords, clothes lines, and other cotton cordage similarly 
constructed or used for substantially similar purposes as any of the 
foregoing. Respondents accomplished the combination and conspir- 
acy herein alleged through agreements, understandings, and concerted 
action among themselves and with others. Each respondent named 
herein has used trade-restraining and unfair methods and practices 
in furtherance of, and to make more effective, the objectives of the 
combination and conspiracy as alleged. 
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Par. 2. The following is a description of the corporate respondents, 
including their respective corporate status and principal office and 
place of business: 

1. Samson Cordage Works, a Massachusetts corporation, 89 Broad 
Street, Boston, Mass. 

2. Puritan Cordage Mills, a Kentucky corporation, 1205 Washing- 
ton Street, Louisville, Ky. 

3. Shuford Mills, Incorporated, a North Carolina corporation, 
Hickory, N. C. Shuford Mills, Incorporated, represents a merger 
of A. A. Shuford Mills Co., Granite Falls Manufacturing Co., High- 
land Cordage Co., and Granite Cordage Co., said merger having be- 
come effective January 1, 1947. 

4. Cleveland Mill & Power Co., a North Carolina corporation, 
Lawndale, N. C. 

5. Southern Mills Corp., a Delaware corporation, Oxford, Ala. 

6. Rockford Manufacturing Co., a Tennessee corporation, Rock- 
ford, Tenn. 

7. Wm. E. Hooper & Sons Co., of Baltimore City, a Maryland cor- 
poration, 1319-23 Cherry Street, Philadelphia, Pa. 

The following are individual respondents: 

8. Paul B. Halstead, an individual, 271 Church Street, New York, 
N. Y., individually, in his former capacity as secretary-treasurer of 
the Cotton-Textile Institute, Inc., and in his former capacity as an 
officer of the Solid Braided Cord Manufacturers Association. 

9. Bascom B. Blackwelder, an individual, Quaker Meadow Mills, 
Inc., Hildebran, N. C., individually, in his former capacity as presi- 
dent of A. A. Shuford Mills Co., Granite Falls Manufacturing Co., 
Highland Cordage Co., and Granite Cordage Co., and in his former 
capacity as an officer of the Solid Braided Cord Manufacturers 
Association. 

Par. 3. All of the aforesaid respondents, with the exception of indi- 
vidual respondent Paul B. Halstead, in the course and conduct of 
their business, have regularly sold and shipped their “cordage prod- 
ucts” to purchasers at points in the several States of the United States 
and in the District of Columbia, other than the State of origin of the 
shipment, in a regular current and flow of commerce, as “commerce” 
is defined in the Federal Trade Commission Act. 

Because of the adoption and use of methods, practices, and policies 
hereinafter described, active and substantial competition between the 
manufacturing and selling respondents and others engaged in the 
manufacturing and selling of cordage products has been lessened 
or eliminated. 
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Respondent, Paul B. Halstead, in his individual capacity and in his 
former capacity as an officer of trade associations not named herein 
as respondents, though not engaged in commerce himself, has been 
for many years engaged in cooperating as a co-conspirator with the 
other respondents named herein in carrying out the unlawful acts 
in commerce as hereinafter alleged. ' 

Par. 4. The aforesaid respondents have been engaged in organizing 
and developing a combination, agreement, and planned common 
course of action to suppress and eliminate competition as to prices, 
and otherwise, among themselves and others, for cordage products. 
As steps in and toward the accomplishment of this purpose and 
objective, and in furtherance of and pursuant to the combination, 
agreement, and planned common course of action engaged in by the 
respondents, each of said respondents has adopted and utilized one 
or more of the following methods or practices: 

1. Respondents have agreed to fix and maintain, and, pursuant 
thereto, have fixed and maintained prices. 

2. Respondents have agreed to fix, modify, or eliminate, and pur- 
suant thereto have fixed, modified, or eliminated certain trade 
discounts. 

3. Respondents have agreed upon, adopted, and used uniform 
terms or conditions of sale. 

4. Respondent manufacturers have agreed to reduce, and, in pur- 
suance thereof, did reduce the number of hours or shifts for work in 
their respective plants for the purpose or with the effect of curtail- 
ing production in furtherance of their program of concerted action to 
create scarcity of their products so as to further facilitate their acts 
and practices of fixing, raising, pegging, and stabilizing prices. 

5. Respondents have agreed to eliminate, and, in pursuance thereof, 
have eliminated certain grades and weights of cordage products. 

6. Respondents agreed to formulate, adopt, and place in operation, 
and, in pursuance thereof, did formulate, adopt, and place in opera- 
tion the practice of making uniform allowances from shipping charges. 

* Respondents have exchanged among themselves, directly and 
indirectly, information relating to current and future prices, terms, 
or conditions of sale, and freight charges and allowances or deductions 
which are made therefrom. 

8. Respondent manufacturers have agreed to adopt, maintain, and 
use, and in pursuance thereof have adopted, maintained, and used uni- 
form standards or specifications for sizes, weights, and descriptions for 
cordage products for pricing purposes, and have agreed to fix, estab- 
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lish, and maintain, and, in pursuance thereof, have fixed, established, 
and maintained substantially uniform differentials in prices between 
cordage products of uniformly varying sizes, weights, and descriptions. 

9. Respondents agreed to abandon, and, in pursuance thereof, did 
abandon-the practice of guaranteeing prices against decline. 

10. Respondents agreed to place in operation and did place in 
operation, from time to time, a plan of resale price maintenance 
whereby the customers of respondent manufacturers were required 
to sell cordage products at prices and upon terms and conditions of 
sale fixed by said respondents or agreed upon by or stipulated between 
the said respondents and their respective customers. 

Par. 5. The effects of the adoption and use by respondents of the 
practices and activities hereinabove alleged in connection with their 
sale of cordage products are that: 

1. They stifle and eliminate price competition and restrain trade be- 
tween respondents. 

2. They result in substantially uniform differentials in price between 
products of uniformly varying sizes, weights, and descriptions. 

3. They result in substantially identical prices, trade discounts, 
terms, or conditions of sale and freight allowances. 

4. They result in unlawful resale price maintenance and restrain 
trade among respondent manufacturers’ customers. 

Par. 6. The combination, conspiracy, agreements, and understand- 
ings of the respondents and the acts, practices, pricing methods, de- 
vices, and policies alleged herein are unfair and to the prejudice of 
the public; deprive the public of the benefit of competition; have dan- 
gerous tendencies and capacities to unlawfully restrain commerce in 
the said products; have hindered, frustrated, suppressed, and elimi- 
nated competition in said products in commerce and constitute unfair 
methods of competition and unfair or deceptive acts and practices in 
commerce within the intent and meaning of section 5 of the Federal 
Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to rule X XII of the Commission’s rules of practice, and as 
set forth in the Commission’s “Decision of the Commission and Order 
to File Report of Compliance,” dated March 26, 1951, the initial deci- 
sion in the instant matter of trial examiner Everett F. Haycraft, as set 
out as follows, became on that date the decision of the Commission. 
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INITIAL DECISION BY EVERETT F. HAYCRAFT, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 8, 1951, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
Samson Cordage Works, Puritan Cordage Mills, Shuford Mills, Inc., 
Cleveland Mill & Power Co., Southern Mills Corporation, Rockford 
Manufacturing Co., and Wm. E. Hooper & Sons Co. of Baltimore 
City, corporations, their officers, directors, agents, representatives, and 
employees, and Paul B. Halstead and Bascom B. Blackwelder, in- 
dividuals, charging them with the use of unfair methods of competi- 
tion and unfair or deceptive acts or practices in commerce in violation 
of the provisions of said act. On January 18, 1951, respondents filed 
their answers in which answers they admitted all material allegations 
of fact set forth in said complaint and waived all intervening proce- 
dure and further hearings as to the said facts. Thereafter, the pro- 
ceeding regularly came on for final consideration by the above-named 
trial examiner, theretofore duly designated by the Commission, upon 
said complaint and answers thereto (all intervening procedure having 
been waived) and said trial examiner, having duly considered the 
record herein, finds that this proceeding is in the interest of the public 
and makes the following findings as to the facts, conclusion drawn 
therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The following is a description of the corporate re- 
spondents, including their respective corporate status and principal 
office and place of business: 

Samson Cordage Works, a Massachusetts corporation, 89 Broad 
Street, Boston, Mass. 

Puritan Cordage Mills, a Kentucky corporation, 1205 Washington 
Street, Louisville, Ky. 

Shuford Mills, Incorporated, a North Carolina corporation, 
Hickory, N.C. Shuford Mills, Incorporated, represents a merger of 
A. A. Shuford Mills Co., Granite Falls Manufacturing Co., Highland 
Cordage Co., and Granite Cordage Co., said merger having become 
effective January 1, 1947. 


Cleveland Mill & Power Co.,.a North Carolina corporation, Lawn- 
dale, N. C. 
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Southern Mills Corp., a Delaware corporation, Oxford, Ala. 

Rockford Manufacturing Co., a Tennessee corporation, Rockford, 
Tenn. aa 

Wm. E. Hooper & Sons Co. of Baltimore City, a Maryland corpo 
ration, 1319-23 Cherry Street, Philadelphia, Pa. 

Par. 2. The following is a description of the individual respondents, 
including their respective office and place of business: 

Paul B. Halstead, an individual, 271 Church Street, New York, 
N. Y., a former secretary-treasurer of the Cotton-Textile Institute, 
Inc., and a former officer of the Solid Braided Cord Manufacturers 
Association. 

Bascom B. Blackwelder, an individual, Quaker Meadow Mills, Inc., 
Hildebran, N. C., a former president of A. A. Shuford Mills Co., 
Granite Falls Manufacturing Co., Highland Cordage Co., and Granite 
Cordage Co., and a former officer of the Solid Braided Cord Manu- 
facturers Association. 

Par. 38. All of the aforesaid respondents, with the exception of indi- 
vidual respondent Paul B. Halstead, in the course and conduct of 
their business, have regularly sold and shipped their cordage prod- 
ucts, including cotton sash cords, awning cords, clothes lines, and other 
cotton cordage similarly constructed, to purchasers at points in the 
several States of the United States and in the District of Columbia, 
other than the State of origin of the shipment, in a regular current 
and flow of commerce, as “commerce” is defined in the Federal Trade 
Commission Act. 

Respondent Paul B. Halstead, in his individual capacity and in his 
former capacity as an officer of trade associations not named herein 
as respondents, though not engaged in commerce himself, has been 
for many years engaged in cooperating as a coconspirator with the 
other respondents named herein in carrying out the unlawful acts in 
commerce as hereinafter found. 

Par. 4. The aforesaid respondents have been engaged in organizing 
and developing a combination, agreement, and planned common course 
of action to suppress and eliminate competition as to prices, and other- 
wise, among themselves and others, for cordage products. As steps 
in and toward the accomplishment of this purpose and objective, and in 
furtherance of and pursuant to the combination, agreement, and 
planned common course of action engaged in by the respondents, each 
of said respondents has adopted and utilized one or more of the follow- 
ing methods or practices: 

_1. Respondents have agreed to fix and maintain, and, pursuant 
thereto, have fixed and maintained prices. 
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9. Respondents have agreed to fix, modify, or eliminate, and pursu- 
ant thereto have fixed, modified, or eliminated certain trade discounts.. 

3. Respondents have agreed upon, adopted, and used uniform 
terms or conditions of sale. 

4. Respondent manufacturers have agreed to reduce, and, in pur- 
suance thereof, did reduce the number of hours or shifts for work in 
their respective plants for the purpose or with the effect of curtailing 
production in furtherance of their program of concerted action to 
create scarcity of their products so as to further facilitate their acts 
and practices of fixing, raising, pegging, and stabilizing prices. 

5. Respondents have agreed to eliminate, and, in pursuance thereof, 
have eliminated certain grades and weights of cordage products. 

6. Respondents agreed to formulate, adopt and place in operation,,. 
and, in pursuance thereof, did formulate, adopt and place in operation 
the practice of making uniform allowances from shipping charges. 

7. Respondents have exchanged among themselves, directly and in- 
directly, information relating to current and future prices, terms, or 
conditions of sale, and freight charges and allowances or deductions 
which are made therefrom. 

8. Respondent manufacturers have agreed to adopt, maintain, and 
use, and in pursuance thereof have adopted, maintained, and used uni- 
form standards or specifications for sizes, weights, and descriptions for 
cordage products for pricing purposes, and have agreed to fix, estab- 
lish and maintain, and, in pursuance thereof, have fixed, established, 
and maintained substantially uniform differentials in prices between 
cordage products of uniformly varying sizes, weights, and descriptions. 

9. Respondents agreed to abandon, and, in pursuance thereof, did 
abandon the practice of guaranteeing prices against decline. 

10. Respondents agreed to place in operation and did place in oper- 
ation, from time to time, a plan of resale price maintenance whereby 
the customers of respondent manufacturers were required to sell cord- 
age products at prices and upon terms and conditions of sale fixed by 
said respondents or agreed upon by or stipulated between the said 
respondents and their respective customers. 

Par. 5. The effects of the adoption and use by respondents of the 
practices and activities hereinabove found in connection with their 
sale of cordage products are that: 

1. They stifle and eliminate price competition and restrain trade: 
between respondents. 

2. They result in substantially uniform differentials in price be- 
tween products of uniformly varying sizes, weights, and descriptions. 
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3. They result in substantially identical prices, trade discounts, 
terms, or conditions of sale and freight allowances. 

4. They result in unlawful resale price maintenance and restrain 
trade among respondent manufacturers’ customers. 

Par. 6. The combination, conspiracy, agreements, and understand- 
ings of the respondents and the acts, practices, pricing methods, de- 
vices, and policies found herein are unfair and to the prejudice of the 
public; deprive the public of the benefit of competition; have dan- 
gerous tendencies and capacities to unlawfully restrain commerce 
in the said products; have hindered, frustrated, suppressed, and 
eliminated competition in said products in commerce. 


CONCLUSION 


The aforesaid acts and practices of respondents as hereinabove set 
out are all to the prejudice of the public and of respondents’ com- 
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER 


This proceeding having been heard by a trial examiner of the Fed- 
eral Trade Commission upon the complaint of the Commission and 
the answers of the respondents, in which respondents admit all the 
material allegations of fact set forth in said complaint and state that 
they waive all intervening procedure and further hearing as to said 
facts; and the said trial examiner having made his findings as to the 
facts and conclusion that said respondents have violated the provi- 
sions of the Federal Trade Commission Act. 

It is ordered, That Samson Cordage Works, a corporation, Puritan 
Cordage Mills, a corporation, Shuford Mills, Incorporated, a corpora- 
tion, Cleveland Mill & Power Co., a corporation, Southern Mills 
Corp., a corporation, Rockford Manufacturing Co., a corporation, 
Wm. E. Hooper & Sons Co. of Baltimore City, a corporation, and 
Paul B. Halstead, an individual, and Bascom B. Blackwelder, an 
individual, their officers, directors, agents, representatives, and em- 
ployees, directly or through any corporate or other device, in con- 
nection with offering for sale, sale, and distribution in commerce, as 
commerce is defined in the Federal Trade Commission Act, of cordage 
products, including cotton sash cords, awning cords, clothes lines, 
and other cotton cordage similarly constructed or used for substan- 
tially similar purposes as any of the foregoing, do forthwith cease 
and desist from entering into, continuing, cooperating in, or carrying 
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out any planned common course of action, understanding, mutual 
agreement, combination, or conspiracy between and among any two 
or more of said respondents, or between any one or more of said re- 
spondents and another or others not parties hereto, to do or perform 
any of the following: 

Fixing, establishing, or maintaining prices, discounts, terms, or 
conditions of sale. 

Fixing, modifying, or eliminating trade discounts. 

Curtailing, restricting, or regulating production: by reducing the 
total number of work hours or by any other means. 

Eliminating grades or weights of cordage products in conjunction 
with, pursuant to, or in furtherance of, the fixing or stabilizing of 
prices. 

Making uniform deductions or allowances from actual shipping 
costs. 

Establishing standards or specifications for sizes, weights, and 
descriptions for cordage products when the action taken or infor- 
mation exchanged is for the purpose of fixing or maintaining prices 
or differentials in prices or has the tendency to fix or maintain prices 
or differentials in price. 

Denying purchasers the benefit of market price declines. 

Exchanging, distributing, or relaying between or among the re- 
spondents, or between or among any of them, or between or among 
any of their representatives, agents, or employees, or through any 
medium or central agency the following information with respect to 
the business practices or sales policies of any particular respondent, 
to wit: Current or future prices, or terms or conditions of sale, or 
trade discounts, or freight charges or allowances therefrom, or price 
quotations submitted or to be submitted on any prospective piece of 
business. 

It is further ordered, That the respondents herein, or any of them, 
their officers, representatives, agents, and employees, acting separately 
or in concert, directly or through any corporate or other device, in 
connection with the offering for sale, sale, and distribution of cordage 
products in commerce, as commerce is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from entering into or 
continuing in operation any contract, agreement, or understanding 
with customers which provides that cordage products are not to be 
advertised, offered for sale, or sold by such customers at prices other 
than those specified or fixed by the respective respondents, acting 
separately or in concert. 
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Lt is further ordered, That nothing contained herein shall be con- 
strued to prohibit (a) any seller from independently entering into 
an agreement with a purchaser as to the price to be charged such pur- 
chaser, the terms or conditions of sale, trade discounts, weights, grades, 
standards, or specifications for cordage products, price differentials, 
and freight charges or allowances, independently determined and 
offered by either such seller or buyer and independently accepted by 
either such seller or buyer in any bona fide transaction, or (6) any 
prospective seller from making, or any prospective purchaser from 
receiving, an offer of sale in contemplation of a bona fide transaction 
between such prospective seller and prospective purchaser; provided 
that such agreement or offer of sale is not for the purpose nor has the 
effect of restraining trade. 

It is further ordered, That nothing contained herein shall be con- 
strued to prohibit any of the respondents from entering into such 
contracts or agreements relating to the maintenance of resale prices 
as are permitted under the provisions of the Miller-Tydings Act. 

It is further ordered, That nothing contained herein shall be con- 
strued to affect the duty, authority, or power of the Commission to 
reopen this proceeding, as provided for by law, and to alter, modify, 
or set aside, in whole or in part, any provision of this order when- 
ever, in the opinion of the Commission, conditions of fact or of law 
have so changed as to require such action or if the public interest 
shall so require. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That respondents, Samson Cordage Works, Puritan 
Cordage Mills, Shuford Mills, Inc., Cleveland Mill & Power Co., 
Southern Mills Corp., Rockford Manufacturing Co., Wm. E. Hooper 
& Sons Co. of Baltimore City, Paul B. Halstead, and Bascom B. Black- 
welder shall, within 60 days after service upon them of this order, 
file with the Commission a report, in writing, setting forth in detail 
the manner and form in which they have complied with the order to 
cease and desist [as required by said declaratory decision and order 
of March 26, 1951]. 
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In roe MATTER OF 


BIBB MANUFACTURING COMPANY ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC: 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5838. Complaint, Jan. 8, 1951—Decision, Mar. 27, 1951 


Where nine corporations and the former president of four concerns which were 
merged into one of the nine, engaged in the interstate sale and shipment 
of twine products, including cotton wrapping twines, sewing twines, polished 
twines and tobacco twines, hose cords, and other similar cotton twines; 
and two trade association officers who, while not engaged in commerce 
themselves, had for many years cooperated with the others in carrying 
out the unlawful acts in commerce below setout ; 

Engaged in organizing and developing a combination, agreement, and planned 
common course of action to suppress and eliminate competition among 
themselves and others in said products; pursuant to which they— 

(a) Agreed to and did fix and maintain prices; fix, modify, or eliminate certain 
trade discounts; and adhere to their respective published prices; 

(6) Agreed to and did reduce the number of hours or shifts for work in their 
manufacturing plants; 

(ce) Agreed to and did formulate, adopt, and place in operation the practice of 
making uniform allowances from shipping charges ; 

(d@) Agreed to and did adopt and use uniform terms and conditions of sale, 
and abandon the practice of guaranteeing prices against decline; 

(e) Exchanged among themselves, directly and indirectly, information relating 
to current and future prices, terms, or conditions of sale, and freight charges 
and deductions therefrom; and 

(f) Agreed to and did use uniform standards for sizes, weights, and descriptions 
for said products, and maintain substantially uniform price differentials 
between products of uniformly varying sizes, weights, and descriptions; 

With effect of stifling price competition among them and restraining trade and 
of establishing substantially uniform price differentials between products 
of uniformly varying sizes, weights, and descriptions; and substantially 
identical prices, trade discounts, terms, or conditions of sale, and freight 
allowances: 

Held, That said combination, ete., and said acts, practices, pricing methods, 
devices, and policies were unfair and to the prejudice of the public; deprived 
it of the benefit of competition; had dangerous tendencies and capacities 
to unlawfully restrain commerce in said products, and suppressed’ and 
eliminated competition therein; and that said acts and practices were all 
to the prejudice of the public and of their competitors, and constituted 
unfair methods of competition in commerce. 


Before U7. Hverett F. Haycraft, trial examiner. 

Mr. Leslie S. Miller and Mr. J. Wallace Adair for the Commission. 
Jones, Jones & Sparks, of Macon, Ga., for Bibb Manufacturing Co. 
Mr. Young M. Smith, of Hicker N, C., for Shuford Mills, Inc. 
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Kramer, McNabb & Greenwood, of Knoxville, Tenn., for Rockford 
Manufacturing Co. 

Mr, John Henry Lewin and Mr. J. Crossan Cooper, Jr., of Balti- 
more, Md., for Mt. Vernon-Woodberry Mills, Inc. 

Mr. A. Milton Vance, of Houston, Tex., for Houston Cotton Mills 
Co. 

Tillett, Campbell, Craighill & Rendleman, of Charlotte, N. C., for 
E. Owen Fitzsimons. ; 

Dorr, Hammond, Hand & Dawson, of New York City, for Paul 
B. Halstead. 

CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the parties named 
in the caption hereof, and more particularly described and referred 
to hereinafter as respondents, have violated the provisions of section 
5 of said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charge as follows: 

ParacrarH 1. Respondents named and described herein have com- 
bined and conspired to lessen and eliminate competition and to restrain 
trade in commerce, as “commerce” is defined in the Federal Trade 
Commission Act in the sale of “twine products,” including cotton 
wrapping twines, sewing twines, polished twines, tobacco twines, pea 
twines, bean twines, hop twines, hose cords, and other cotton twines 
similarly constructed or used for substantially similar purposes as 
any of the foregoing, but not including carded sales yarn except inso- 
far as the same may be manufactured and sold for use as twine. 
Respondents accomplished the combination and conspiracy herein 
alleged through agreements, understandings, and concerted action 
among themselves and with others. Each respondent named herein 
has used trade restraining and unfair methods and practices in fur- 
therance of, and to make more effective, the objectives of the combina- 
tion and conspiracy as alleged. 

Par. 2. The following is a description of the corporate respondents, 
including their respective corporate status and principal office and 
place of business: 

1. Bibb Manufacturing Co., a Georgia corporation, Main and Water 
Streets, Macon, Ga. 

2. Shuford Mills, Inc., a North Carolina corporation, Hickory, 
N.C. Shuford Mills, Inc., represents a merger of A. A. Shuford Mills 
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Co., Granite Falls Manufacturing Co., Highland Cordage Co., and 
Granite Cordage Co.; said merger having become effective January 
1, 1947. 

3. Oakdale Cotton Mills, a North Carolina corporation, Jamestown, 
Ni ¢ 

4. Cleveland Mill & Power Co., a North Carolina late? 
Lawndale, N. C. 

5. January & Wood Co., a Kentucky corporation, Maysville, Ky. 

6. Rockford Memitectrine Co., a Tennessee corporation, Rock- 
ford,Tenn. 

7. Mount Vernon-Woodberry Mills, re a Maryland corporation, 
Mercantile Trust Building, Baltimore 2, Md. 

8. Houston Cotton Mills Co., a Texas corporation, 8100 Washington 
Avenue, Houston, Tex. 

9. Samson Cordage Works, a Massachusetts corporation, 89 Broad 
Street, Boston, Mass. 

The following are individual respondents: 

10. E. Owen Fitzsimons, an individual, Johnston Building, 
Charlotte, N. C., individually; said E. Owen Fitzsimons has been 
president and treasurer of the Carded Yarn Association, Inc., since 
its organization in January 1946; he has previously served as treasurer 
of the Carded Yarn Association, as secretary of the Carded Yarn 
Group, as field representative or agent of the Cotton-Textile Institute, 
Inc., and as an organizer, sponsor, guide, and officer of the Twine and 
Cordage Group of the carded yarn group of the Cotton-Textile 
Institute, Inc. 

11. Bascom B. Blackwelder, an individual, Quaker Meadow Mills, 
Inc., Hildebran, N. C., individually and in his former capacity as 
president of A. A. Shuford Mills Co., Granite Falls Manufacturing 
Co., Highland Cordage Co., and Granite Cordage Co. 

12. Paul B. Halstead, an individual, 271 Church Street, New York, 
N. Y., individually and in his former capacity as secretary-treasurer 
of the Cotton-Textile Institute, Inc. 

Par. 3. All of the aforesaid respondents, with the exception of 
individual respondents E. Owen Fitzsimons and Paul B. Halstead, 
in the course and conduct of their business, have regularly sold and 
shipped their twine products to purchasers at points in the several 
States of the United States and in the District of Columbia, other 
than the State of origin of the shipment, in a regular ihre and 
flow of commerce, as commerce is defined in the Federal Trade 
Commission Act. 
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Because of the adoption and use of methods, practices, and policies 
hereinafter described, active and substantial competition between the 
manufacturing and selling respondents and others engaged in the 
manufacturing and selling of twine products has been lessened or 
eliminated. 

Respondents, E. Owen Fitzsimons and Paul B. Halstead, in their 
individual capacities and in their former capacities as officers of or- 
ganizations not named herein as respondents, though not engaged in 
commerce themselves, have been for many years engaged in cooperat- 
ing as co-conspirators with the other respondents named herein in 
carrying out the unlawful acts in commerce, as hereinafter alleged 

Par. 4. The aforesaid respondents have been engaged in organiz- 
ing and developing a combination, agreement, and planned common 
course of action to suppress and eliminate competition as to prices, and 
otherwise, among themselves and others, for twine products. As steps 
in and toward the accomplishment of this purpose and objective, and 
in furtherance of and pursuant to the combination, agreement, and 
planned common course of action engaged in by the respondents, each 
of said respondents has adopted and utilized one or more of the follow- 
ing methods or practices: 

1. Respondents have agreed to fix and maintain, and pursuant 
thereto have fixed and maintained prices. 

2. Respondents have agreed to fix, modify, or eliminate, and have 
fixed, modified, or eliminated certain trade discounts. 

3. Respondents have agreed to adhere, and in pursuance thereof 
have adhered, to their respective published prices. 

4, Respondent manufacturers have agreed to reduce, and in pur- 
suance thereof did reduce, the number of hours or shifts for work in 
their respective plants for the purpose or with the effect of curtailing 
production in furtherance of their program of concerted action to 
create scarcity of their products so as to further facilitate their acts 
and practices of fixing, raising, pegging, and stabilizing prices. 

5. Respondents agreed to formulate, adopt, and place in operation ; 
and, in pursuance thereof, did formulate, adopt, and place in opera- 
tion the practice of making uniform allowances from shipping charges. 

6. Respondents agreed upon, adopted, and used uniform terms and 
conditions of sale. 

7. Respondents agreed to abandon, and, in pursuance thereof, did 
abandon the practice of guaranteeing prices against declines. 

8. Respondents have exchanged among themselves, directly and 
indirectly, information relating to current and future prices, terms, 
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or conditions of sale, and freight charges and allowances or deductions 
which are made therefrom. 

9. Respondent manufacturers have agreed to adopt, maintain, and 
use, and, in pursuance thereof, have adopted, maintained, and used 
uniform standards or specifications for sizes, weights, and descrip- 
tions for twine products for pricing purposes, and have agreed to fix, 
establish, and maintain, and, in pursuance thereof, have fixed, estab- 
lished, and maintained substantially uniform differentials in prices 
between twine products of uniformly varying sizes, weights, and de- 
scriptions. 

Par. 5. The effects of the adoption and use by respondents of the 
practices and activities hereinabove alleged in connection with their 
sale of twine products are that: 

1. They stifle and eliminate price competition and restrain trade 
between respondents. 

2. They result in substantially uniform differentials in price be- 
tween products of uniformly varying sizes, weights, and descriptions. 

3. They result in substantially identical prices, trade discounts, 
terms, or conditions of sale and freight allowances. 

Par. 6. The combination, conspiracy, agreements, and understand- 
ings of the respondents and the acts, practices, pricing methods, de- 
vices, and policies alleged herein are unfair and to the prejudice of 
the public; deprive the public of the benefit of competition; have dan- 
gerous tendencies and capacities to unlawfully restrain commerce in 
the said products; have hindered, frustrated, suppressed, and elimi- 
nated competition in said products in commerce and constitute unfair 
methods of competition and unfair or deceptive acts and practices in 
commerce within the intent and meaning of section 5 of the Federal 
Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to rule XXII of the Commission’s rules of practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated March 27, 1951, the initial 
decision in the instant matter of trial examiner Everett F. Haycraft, 
as set out as follows, became on that date the decision of the Com- 
mission. 


INITIAL DECISION BY EVERETT F. HAYCRAFT, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 8, 1951, issued and subse- 
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quently served its complaint in this proceeding upon the respondents 
Bibb Manufacturing Co., Shuford Mills, Inc., Oakdale Cotton Mills, 
Cleveland Mill & Power Co., January & Wood Co., Rockford 
Manufacturing Co., Mount Vernon-Woodberry Mills, Inc., Houston 
Cotton Mills Co., and Samson Cordage Works, corporations, their 
officers, directors, agents, representatives, and employees, and E. Owen 
Fitzsimons, Bascom B. Blackwelder, and Paul B. Halstead, indi- 
viduals, charging them with the use of unfair methods of competition 
and unfair or deceptive acts or practices in commerce in violation of 
the provisions of said act. On January 18, 1951, respondents filed their 
answers in which answers they admitted all the material allegations of 
fact set forth in said complaint and waived all intervening procedure 
and further hearings as to the said facts. Thereafter, the proceeding 
regularly came on for final consideration by the above-named trial 
examiner, theretofore duly designated by the Commission, upon said 
complaint and answers thereto (all intervening procedure having 
been waived) and said trial examiner, having duly considered the 
record herein, finds that this proceeding is in the interest of the public 
and makes the following findings as to the facts, conclusion drawn 
therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrapu 1. The following is a description of the corporate re- 
spondents, including their respective corporate status and principal 
office and place of business : 

Bibb Manufacturing Co., a Georgia corporation, Main and Water 
Streets, Macon, Ga. 

Shuford Mills, Incorporated, a North Carolina corporation, Hick- 
ory, N.C. Shuford Mills, Inc., represents a merger of A. A. Shuford 
Mills Co., Granite Falls Manufacturing Co., Highland Cordage Co., 
and Granite Cordage Co., said merger having become effective January 
1, 1947. 

Oakdale Cotton Mills, a North Carolina corporation, Jamestown, 
eC. 

Cleveland Mill & Power Co., a North Carolina corporation, Lawn- 
dale, N. C. 

January & Wood Co., a Kentucky corporation, Maysville, Ky. 

Rockford Manufacturing Co., a Tennessee corporation, Rockford, 
Tenn. 

Mt. Vernon-Woodberry Mills, Inc., a Maryland corporation, Mer- 
cantile Trust Building, Baltimore 2, Md. 
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Houston Cotton Mills Co., a Texas corporation, 8100 Washington, 
Avenue, Houston, Tex. 

Samson Cordage Works, a Massachusetts corporation, 89 Broad: 
Street, Boston, Mass. 

Par. 2. The following is a description of the individual respondents, 
including their respective office and place of business : 

E. Owen Fitzsimons, an individual, P. O. Box 869, Charlotte, N. C.,. 
a former president and treasurer of the Carded Yarn Association,. 
Inc., secretary of the Carded Yarn Group, field representative of the 
Cotton-Textile Institute, Inc., also organizer, sponsor, guide, and 
officer of the Twine and Cordage Group of the Cotton-Textile Insti- 
tute, Inc. 

Bascom B. Blackwelder, an individual, Quaker Meadow Mills, Inc., 
Hildebran, N. C., a former president of A. A. Shuford Mills Co., 
Granite Falls Manufacturing Co., Highland Cordage Co., and Granite 
Cordage Co. 

Paul B. Halstead, an individual, 271 Church Street, New York, 
N. Y., a former secretary-treasurer of the Cotton-Textile Institute, 
Ine. 

Par. 3. All of the aforesaid respondents, with the exception of in- 
dividual respondents E. Owen Fitzsimons and Paul B. Halstead, in 
the course and conduct of their business, have regularly sold and 
shipped their twine products, including cotton wrapping twines, 
sewing twines, polished twines, tobacco twines, pea twines, bean 
twines, hop twines, hose cords, and other cotton twines similarly con- 
structed, but not including carded sales yarn except in so far as same 
may be manufactured and sold for use as twine, to purchasers at points 
in the several States of the United States and in the District of 
Columbia, other than the State of origin of the shipment, in a regular 
current and flow of commerce, as commerce is defined in the Federal 
Trade Commission Act. 

Respondents, E. Owen Fitzsimons and Paul B. Halstead, in their 
individual capacities and in their former capacities as officers of or- 
ganizations not named herein as respondents, though not engaged in 
commerce themselves, have been for many years engaged in cooperat- 
ing as co-conspirators with the other respondents named herein in 
carrying out the unlawful acts in commerce, as hereinafter found. 

Par. 4. The aforesaid respondents have been engaged in organ- 
izing and developing a combination, agreement, and planned common 
course of action to suppress and eliminate competition as to prices, and 
otherwise, among themselves and others, for said twine products. As 
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steps in and toward the accomplishment of this purpose and objec- 
tive, and in furtherance of and pursuant to the combination, agree- 
ment, and planned common course of action engaged in by the re- 
spondents, each of said respondents has adopted and utilized one or 
more of the following methods of practices: | 

1. Respondents have agreed to fix and maintain, and pursuant 
thereto have fixed and maintained prices. 

2. Respondents have agreed to fix, modify, or eliminate, and have 
fixed, modified, or eliminated certain trade discounts. 

3. Respondents have agreed to adhere, and in pursuance thereof 
have adhered, to their respective published prices. 

4. Respondent manufacturers have agreed to reduce, and in pur- 
suance thereof did reduce, the number of hours or shifts for work in 
their respective plants for the purpose or with the effect of curtailing 
production in furtherance of their program of concerted action to 
create scarcity of their products so as to further facilitate their acts 
and practices of fixing, raising, pegging, and stabilizing prices. 

5. Respondents agreed to formulate, adopt, and place in operation; 
and, in pursuance thereof, did formulate, adopt, and place in operation 
the practice of making uniform allowances from shipping charges. 

6. Respondents agreed upon, adopted, and used uniform terms and 
conditions of sale. 

7. Respondents agreed to abandon, and, in pursuance thereof, did 
abandon the practice of guaranteeing prices against decline. 

8. Respondents have exchanged among themselves, directly and 
indirectly, information relating to current and future prices, terms, 
or conditions of sale, and freight charges and allowances or deduc- 
tions which are made therefrom. 

9. Respondent manufacturers have agreed to adopt, maintain, and 
use, and, in pursuance thereof, have adopted, maintained, and used 
uniform standards or specifications for sizes, weights, and descrip- 
tions for twine products for pricing purposes, and have agreed to 
fix, establish, and maintain, and, in pursuance thereof, have fixed, 
established, and maintained substantially uniform differentials in 
prices between twine products of uniformly varying sizes, weights, 
and descriptions. 

Par. 5. The effects of the adoption and use by respondents of the 
practices and activities hereinabove found in connection with their 
sale of twine products are that: 

1. They stifle and eliminate price competition and restrain trade 
between respondents. 
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2. They result in substantially uniform differentials in price be- 
tween products of uniformly varying sizes, weights and descriptions. 

3. They result in substantially identical prices, trade discounts, 
terms or conditions of sale and freight allowances. 

Par. 6. The combination, conspiracy, agreements, and understand- 
ings of the respondents and the acts, practices, pricing methods, de- 
vices, and policies found herein are unfair and to the prejudice of the 
public; deprive the public of the benefit of competition; have dan- 
gerous tendencies and capacities to unlawfully restrain commerce in 
the said products; have hindered, frustrated, suppressed, and elimi- 
nated competition in said products in commerce. 


CONCLUSION 


The aforesaid acts and practices of respondents as hereinabove set 
out are all to the prejudice of the public and of respondents’ com- 
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER 


This proceeding having been heard by a trial examiner of the 
Federal Trade Commission upon the complaint of the Commission 
and the answers of respondents, in which answers respondents admit 
certain of the material allegations of fact set forth in said complaint 
and state that they waive all intervening procedure and further hear- 
ing as to said facts; and the said trial examiner having made his find- 
ings as to the facts and conclusion that said respondents have violated 
the provisions of the Federal Trade Commission Act, 

[tis ordered, That Bibb Manufacturing Co., a corporation, Shuford 
Mills, Incorporated, a corporation, Oakdale Cotton Mills, a corpora- 
tion, Cleveland Mill & Power Co., a corporation, January & Wood 
Co., a corporation, Rockford Manufacturing Co., a corporation, Mount 
Vernon-Woodberry Mills, Inc., a corporation, Houston Cotton Mills 
Co., a corporation, Samson Cordage Works, a corporation, and E, 
Owen Fitzsimons, an individual, Bascom B. Blackwelder, an indi- 
vidual, and Paul B. Halstead, an individual, their officers, representa- 
tives, agents, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale, and dis- 
tribution in commerce, as commerce is defined in the Federal Trade 
Commission Act, of twine products, including cotton wrapping 
twines, sewing twines, polished twines, tobacco twines, pea twines, 
bean twines, hop twines, hose cords, and other cotton twines similarly 
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construed or used for substantially similar purposes as any of the 
foregoing, but not including carded sales yarn except insofar as 
same may be manufactured and sold for use as twine, do forthwith 
cease and desist from entering into, continuing, cooperating in, or 
carrying out any planned common course of action, understanding, 
mutual agreement, combination, or conspiracy between and among 
any two or more of said respondents, or between any one or more of 
said respondents and another or others not parties hereto, to do or 
perform any of the following: 

1. Fixing, establishing, or maintaining prices, discounts, terms, 
or conditions of sale. 

2. Fixing, modifying, or eliminating trade discounts. 

3. Curtailing, restricting, or regulating production by reducing the 
total number of work hours or by any other means. 

4. Making uniform deductions or allowances from actual shipping 
costs. 

5. Denying purchasers the benefit of market price declines. 

6. Exchanging, distributing, or relaying between or among the re- 
spondents, or between or among any of them, or between or among 
any of their representatives, agents, or employees, or through any 
medium or central agency, the following information with respect 
to the business practices or sales policies of any particular respondent, 
to wit: Current or future prices, or terms or conditions of sale, or 
trade discounts, or freight charges or allowances therefrom, or price 
quotations submitted or to be submitted on any prospective piece of 
business. 

7. Establishing standards or specifications for sizes, weights, and 
descriptions for twine products when the action taken or information 
exchanged is for the purpose of fixing or maintaining prices or differ- 
entials in prices, or has the tendency to fix or maintain prices or differ- 
entials in prices; 

Provided however, That the prohibitions contained in subpara- 
graphs 3 and 6 above shall not be applicable to nor operative against 
respondent, E. Owen Fitzsimons. 

It is further ordered, That nothing contained herein shall be con- 
strued to prohibit (a) any seller from independently entering into an 
agreement with a purchaser as to the price to be charged such pur- 
chaser, the terms or conditions of sale, trade discounts, weights, grades, 
standards, or specifications for twine products, price differentials, and 
freight charges or allowances, independently determined and offered 
by either such seller or buyer and independently accepted by either 
such seller or buyer in any bona fide transaction, or (6) any pro- 
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spective seller from making, or any prospective purchaser from receiv- 
ing, an offer of sale in contemplation of a bona fide transaction 
between such prospective seller and prospective purchaser ; Provided, 
That such agreement or offer of sale is not for the purpose nor has 
the effect of restraining trade. 

It is further ordered, That nothing contained herein shall be con- 
strued to prohibit any of the respondents from entering into such con- 
tracts or agreements relating to the maintenance of resale prices as 
are permitted under the provisions of the Miller-Tydings Act. 

It is further ordered, That nothing contained herein shall be con-— 
strued to affect the duty, authority, or power of the Commission to 
reopen this proceeding, as provided for by law, and, as provided for 
by law to alter, modify, or set aside, in whole or in part, any provisions 
of this order whenever, in the opinion of the Commission, conditions 
of fact or of law have so changed as to require such action or if the 
public interest shall so require. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That respondents, Bibb Manufacturing Co., Shuford 
Mills, Inc., Oakdale Cotton Mills, Cleveland Mill & Power Co., Jan- 
uary & Wood Co., Rockford Manufacturing Co., Mount Ver- 
non- Woodberry Mills, Inc., Houston Cotton Mills Co., Samson Cord- 
age Works, E. Owen Fitzsimons, Bascom B. Blackwelder, and Paul 
B. Halstead shall, within 60 days after service upon them of this 
order, file with the Commission a report, in writing, setting forth in 
detail the manner and form in which they have complied with the 
order to cease and desist [as required by said declaratory decision 
and order of March 27, 1951]. 
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In THe MATTER OF 


CARTER PRODUCTS, INC., ET AL. 


COMPLAINT, FINDINGS, ORDER AND STATEMENT IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4970. Complaint, May 28, 1943—Decision, Mar. 28, 1951 


No rational man is opposed to advertising or to any other legitimate form of 
merchandising, nor is the Commission or any Commissioner or Commission 
employee so opposed. 


The Commission is not opposed to self-medication, nor to the manufacture and 
sale of laxative compounds when the consumer—who is often the unjust, 
and sometimes tragic victim in the general field of self-medication associated 
with the word “laxative”’—is warned and assured of protection against fraud 
or against any condition or practice which would be inimical to his health 
or which would result in the pilfering of his pocketbook. 


As respects the false advertising of medicinal products, there is every reason 
to believe that the consumers who are victims of misrepresentation of such 
products are all too often the Jess-informed and less able to protect them- 
selves and their pocketbooks, and that all too often, weakened by fear of 
illness and burdensome medical expenses, and by unemployment, they become 
the ready victims of those who would thus prey upon them; and the time 
has long passed when those engaged in the manufacture and distribution of 
medicinal preparations and in associated advertising must again take steps— 
as they did some years ago—to rid the house of those who have less regard 
for the truth of their representations to the public. 


As regards such practices, the Commission is ready and anxious to cooperate in 
every way and at all times with everyone interested in protecting such 
honorable professions and businesses as the advertising profession, and 
the manufacture and distribution of medicinal preparations, from the 
unlawful practices of the few. i 


Unrestricted consumption of laxative compounds often invites injury to the 
health of the consumer; and the advertising columns in many publications: 
now indicate all too clearly that the consumption of laxatives has become: 
a fad or a craze induced by high-pressure advertising practices. 


As respects the inclusion in cease and desist orders in false and misleading ad- 
vertising cases of advertising agencies as involved therein and as coneerned! 
in the instant proceeding, it appearing that the Commission has included! 
such agencies in orders on some occasions, and in others has not done so, the: 
Commission will be asked to instruct its staff that hereafter advertising; 
agencies will be cited in every case when the facts warrant such action. 


Where a corporation engaged in the interstate sale and distribution of its 
Carter’s Little Liver Pills through wholesale drug jobbers, chain stores, 
and department stores; through words, phrases, statements, and repre- 
sentations in advertising material, disseminated by it, directly and by 
implication— 

(a) Represented that said preparation represented a fundamental principle 

' of nature in self-treatment; the facts being that since laxation afforded by 
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an irritant laxative or cathartic is not a normal physiological method of 
evacuation and not based on any principle having relation to natural bowel 
motility, such representation was not true; 

(b) Represented that said preparation was a cure and remedy and an effective 
treatment for constipation and would bring on, help, and restore regularity 
of bowel movement ; 

The facts being that said product was incapable of curing or favorably in- 
fluencing the underlying causes of constipation, and had no therapeutic 
effect other than to produce laxation or temporary greater frequency of 
bowel movement; it would tend to aggravate spasticity; and habitual use 
of irritant laxatives tends to produce irregularity rather than to restore 
regularity ; 

(c) Represented that said preparation contained no strong medicine, and that 
it was harmless and safe for those who had constipation or were suffering 
from delay in bowel movement or in whom a failure to digest food had 
occurred ; 

The facts being that the ingredients thereof were irritant laxatives and the 
product was potentially injurious to those suffering from symptoms of 
appendicitis ; might cause perforation of the intestine where delay in evacua- 
tion was due to obstruction in the tract; use thereof by some persons might 
be attended with griping and stomach discomfort; and might increase and 
aggravate constipation of the spastic type; and, as a laxative, was econtra- 
indicated in many conditions; 

(ad) Represented falsely that said preparation was a competent and effective 
treatment for sluggish liver functioning, which would make bile flow freely, 
increase or beneficially influence the formation, secretion or flow thereof, 
and prevent or overcome discomfort caused by overindulgence in food or 
other good times; that it provided two-way relief, and possessed therapeutic 
properties in addition to those afforded by laxative action; 

(e) Represented falsely that said preparation would cause the proper flow 

of the gastric juices and natural vital digestive juices, would lessen food 
decay and was based on the fundamental principle of the operation of the 
digestive system, and helped digestion, including the stopping of fatty 
indigestion ; and would regulate digestion and the digestive system and thus 
follow nature’s own order for regularity, and would so regulate the digestion 
that it made the user “‘fit as a fiddle” and full of “bounce” ; 

The facts being that such value as it might have in inducing well-being would 
be limited to instances in which indispositions impairing such state were 
due solely to constipation ; 

(f) Falsely represented that constipation poisoned the body ; 

(g) Represented that said preparation had value in the treatment of headache, 
ugly complexion, bad breath, coated tongue, or a bad taste in the mouth, 
or for conditions in which an individual felt “down and out,” “blue,” “down 
in the dumps,” ete. ; 

The facts being that such symptoms might occur in almost any condition affect- 
ing the body and said preparation would have no therapeutic value in their 
treatment when they were not associated with constipation, and then would 
afford only temporary relief ; 

(Rh) Represented that said preparation was a competent or effective treatment 
for indigestion or retarded digestion ; 
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The facts being that when failure to digest occurs, diarrhea rather than con- 
stipation frequently ensues; use of said preparation would not bring about 
digestion of food in either event; and while such discomfort of the gastro- 
intestinal tract as may result from constipation may be relieved temporarily 
by the release of pressure in the colon afforded by laxation, treatment of 
disturbance or irritation of the intestines looks to soothing such conditions 
rather than the introduction of an additional irritant in the form of a 
laxative ; 

(1) Represented falsely that said preparation was a competent or effective 
treatment for biliousness; and, 

(j) Represented falsely through the use of the word “liver” in the name of its 
said product, that it would have some therapeutic action on the liver and was 
for use in the treatment of disorders thereof; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true and thereby induce its purchase of said preparation: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


As respects the charge in the complaint that said advertisements constituted 
false advertisements for the reason that they failed to reveal certain facts 
as to potential dangers inherent in the use of said preparation under 
prescribed or usual conditions, by persons suffering from habitual pains, 
nausea, vomiting or other symptoms of appendicitis: the Commission was 
unable to find that the potential danger to the public health inherent in the 
use of said preparation was so serious as to require a disclosure in the 
advertising of the matters concerned in said charge, and under the circum- 
stances was of the opinion that dismissal thereof without prejudice was 
waranted. 


With regard to the charge of the complaint that respondent falsely represented 
that calomel was a drastic and dangerous laxative compound, the use of 
which was an ordeal, and the fact that testimony was introduced to show, 
among other things, that calomel taken in proper doses would not be pain- 
ful: it was believed that said charges were not supported by the record and 
they were accordingly dismissed. 


’ As respects the inclusion in the proceeding as respondent, of an advertising 
agency which assisted respondent Carter Products in the preparation and 
placing of the various advertisements used in promoting the sale of the 
preparation involved: it appeared that its service and participation termi- 
nated about one year prior to the institution of the proceeding and therefore 
that the public interest did not require that said agency should be included 
as a party to the order to cease and desist, and the charges of the complaint 
were accordingly dismissed without prejudice as they related to said 
advertising agency. 


As respects the request that the Commission declare it unqualifiedly unsafe 
to consume the product involved—a statement which the Commission did 
not believe was justified by the evidence—the authority of the Commission 
extends only to false and deceptive advertising and practices in the sale 
and distribution in interstate commerce of such products, and there are 


1140 FEDERAL TRADE COMMISSION DECISIONS 


Complaint . £TH.ESCe 


other agencies of the Government concerned with the advancement and 
welfare of the public health, involving, often, interrelated obligations of the 
authority conferred on the Commission and those of other agencies. 


With regard to the fact that the record in the instant case contains an ex- 
ceptionally fine body of factual testimony relative to the product involved 
and to the effect of laxatives on the human system, the Commission decided 
that said body of factual testimony which was obtained through expendi- 
ture of public funds, in part, should not be permitted to become buried in 
Government files, and that it would be called to the attention of all other 
Government agencies which were interested; that the Commission should 
thus offer to cooperate in making use of it for the common good, and 
would itself hereafter seek every opportunity to make use of comparable 
evidence so that the maximum of possible contribution should be made to the 
consumers. 


As respects the public interest as involved and affected by false and misleading 
advertising of medicinal preparations, and as raised by the instant pro- 
ceeding: the Commission will seek, as set forth in its recent statement of 
policy, to enjoin such practices whenever such action is warranted in the 
public interest, so that the day of judgment and penalty may be brought 
nearer to the day of commission of fraud. 


Before Mr. James A. Purcell, trial examiner. 
Mr. Fletcher G. Cohn for the Commission. 
Breed, Abbott & Morgan, of New York City, for respondents. 


ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Carter Products, 
Inc.; a corporation, and Street & Finney, a corporation, hereinafter 
referred to as respondents, have violated the provisions of said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrary 1. Respondent, Carter Products, Inc., is a corporation 
existing under and by virtue of the laws of the State of Maryland, 
with its office and principal place of business located at 53 Park 
Place, New York, N. Y. 

Par. 2. Respondent, Carter Products, Inc., is now, and for more 
than 1 year last past has been, engaged in the sale and distribution 
of a medicinal ‘preparation designated Carter’s Little Liver Pills in 
commerce among and between the various States of the United States 
and in the District of Columbia. This preparation is distributed by 
respondent, Carter Products, Inc., through wholesale drug jobbers, 
chain stores, and department stores. 
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This respondent causes the said preparation, Carter’s Little Liver 
Pills, when sold, to be transported from its place of business in the 
State of New York to the purchasers thereof located in various other 
States of the United States and in the District of Columbia. 

This respondent maintains, and at all times mentioned herein has 
maintained, a course of trade in the aforesaid preparation in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 3. Respondent, Street & Finney, is a corporation existing 
under the laws of the State of New York with its principal place 
of business located at 330 West Forty-second Street, New York, N. Y. 
This respondent is an advertising agency and, as such, is engaged in 
formulating, editing, testing, selling, and advising, its clients on ad- 
vertising matters. 

This respondent is the advertising representative of respondent 
Carter Products, Inc., and prepares, edits, tests, and places all ad- 
vertising material used by respondent, Carter Products, Inc., in pro- 
moting the sale of said medicinal preparation Carter’s Little Liver 
Pills. 

Par. 4. The respondents act in conjunction and cooperation with 
one another in the performance of the acts and practices hereinafter 
alleged. 

- Par. 5. In furtherance of the sale and distribution of the aforesaid 
medicinal preparation, the said respondents have disseminated, and 
are now disseminating, and have caused, and are now causing, the 
dissemination of, false advertisements concerning the said medicinal 
preparation, Carter’s Little Liver Pills, and, disparaging statements 
and representations of the drug Calomel and of other laxative prepa- 
rations, by the United States mails and by various means in commerce, 
as commerce is defined in the Federal Trade Commission Act; and 
these respondents have also disseminated, and are now disseminating, 
and have caused, and are now causing, the dissemination of false 
advertisements concerning the said medicinal preparation, designated 
as aforesaid, and disparaging statements and representations, as afore- 
said, by various means for the purpose of inducing and which are 
likely to induce, directly or indirectly, the purchase of the said prepa- 
ration Carter’s Little Liver Pills in commerce, as commerce is de- 
fined in the Federal Trade Commission Act. 

Par. 6. Through the use of words, phrases, statements, and repre- 
sentations, appearing in the advertising material disseminated and 
caused to be disseminated by respondents as aforesaid, which purport 
to be descriptive of the preparation Carter’s Little Liver Pills and 
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descriptive of the therapeutic action, the result, and value of such 
action of this said preparation, sold and distributed by the respondent, 
Carter Products, Inc., as aforesaid, respondents represent directly and 
by implication, among other things, that the preparation Carter’s 
Little Liver Pills represents a fundamental principle of nature in 
self-treatment and that it is a competent and effective treatment for 
a condition designated by respondents as “a sluggish liver”; that 
Carter’s Little Liver Pills will “wake up the flow of bile” and is 
effective in making “bile flow freely” by getting the liver back to 
normal and back to producing; that it. will cause the proper flow of 
the gastric juices, the natural vital digestive juices, and the vital 
alkaline juices; that it is based on the fundamental principle of the 
operation of the digestive system and will “help food digestion,” 
“Jessen food decay,” regulate digestion, and the digestive system, 
bring on, help, and restore regularity and is a cure and remedy, and 
constitutes a competent and effective treatment, for constipation; 
that it will clear away the “dark clouds of listlessness and despond- 
ency” and “give one’s personality a chance”; that it will “keep up 
one’s pep and vigor”; that it will “make one feel good and up to 
par again” and “keep one smiling and happy”; that it will “eliminate 
those uncomfortable feelings” that cause a bad disposition and will 
keep good dispositions “cheerful, happy, and a regular thing”; that 
it will help in more ways than one to make one feel better again fast 
and differently and will provide two-way relief. 

Respondents further represent, among other things, in the manner, 
means, and method aforesaid, that the preparation Carter’s Little 
Liver Pills follows nature’s own order for regularity and so regulates 
the digestive process that, if it is taken as directed before retiring at 
night, one will awaken the following morning feeling the way one 
wants to feel, “full of normal old-time pep and vigor,” “alive,” “alert,” 
“cheerful,” “peppy,” “eager,” “robust,” “bright,” “lively,” “full of 
pep,” “bounce,” “energy,” “sparkle,” “snap,” “go and vigor,” “spry 
and chipper again,” “perked up,” “up on your toes,” “up to snuff,” 
“up to par again,” “fit as a fiddle,” “chipper-as-a-chipmunk,” “on 
top of the world,” “up and up,” “rarin’ to go,” a new person ready to 
“jump out,” or “roll out,” of bed, “singing like a lark,” “singing a 
song for the sheer joy of living,” “fresh as a daisy,” “glad to be alive,” 
“ready for a big breakfast.” 

Respondents further represent, among other things, in the manner, 
means, and method aforesaid, that the preparation Carter’s Little 
Liver Pills will so influence the production or flow of liver bile that 
one can overeat and overindulge in “good times” without the usual 
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ordinary discomforts resulting therefrom; and, if one has overeaten 
or overindulged in “good times,” that the preparation Carter’s Little 
Liver Pills, by its influence on the production or flow of liver bile, 
will overcome the discomforts that usually and ordinarily follow 
such indiscretion and will enable one to wake up, “roll out of bed,” 
“rosy and bright,” “clear eyed and steady-nerved,” “feeling just won- 
derful,” “feeling like a million,” free from that “blue-Monday feel- 
ing,” “ready.for a great big breakfast,” “alert and ready for work.” 
Respondents further represent, among other things, in the manner, 
means, and method aforesaid, that the preparation Carter’s Little Liver 
Pills will enable those engaged in war-production work to avoid awak- 
ening in the mornings “feeling bad” and “dragging along all day” 
and will enable them to “roll out of bed on their toes,” “ready for a 
big breakfast and a bigger day’s work.” 
Respondents further represent, among other things, in the man- 
ner, means, and method aforesaid, that the preparation Carter’s 
Little Liver Pills does not contain any strong medicine; that it is 
safe to use; that it is not an ordinary laxative but possesses therapeutic 
properties over and above and in addition to its laxative action. 
Par. 7. Through the use of the words, phrases, statements, and 
representations appearing in the advertising material disseminated 
and caused to be disseminated by respondents, as aforesaid, which 
purport to be descriptive of various physical and mental conditions, 
respondents represent, directly and by implication, among other 
things, that if an individual feels “down-and-out,” “blue,” “down- 
in-the-mouth,” “tired out,” “sunk,” “logy,” “discouraged,” “de- 
pressed,” “headachy,” “sluggish,” “all-in,” “listless,” “mean,” “low,” 
“neevish,” “cross,” “tired,” “stuffy,” “heavy,” “miserable,” “fagged 
out,” or “dizzy”; or if an individual is “sour,” “grouchy,” “cross,” 
“bilious,” “irritable,” “low in spirit,” “cranky,” “peevish,” “listless,” 
“tired of life,” or “tired-out”; or if an individual has “headaches,” 
“an ugly complexion,” “bad breadth,” “coated tongue,” “bad taste in 
the mouth,” “nausea,” “indigestion or sluggish lazy digestion,” or 
“a cranky, dull, sluggish disposition”; or if an individual has that 
“foooed out,” “all-in” “down-and-out,” “dull,” “low,” “cranky,” 
“sullen,” “what’s-the-use,” “bogged-down,” “grompy,” “listless,” 
“sour,” “sunk,” “tired,” “run-down,” “grouchy,” “gloomy,” “blue,” 
“spring fever” feeling; or if an individual becomes “moody,” “tem- 
peramental” or “tired out,” or if an individual doesn’t feel “up to par,” 
“all to the good”; and, “the world looks black,” then such person is 
exhibiting symptoms, manifestations, or conditions indicating irregu- 
larity of bowel movement or constipation; that irregularity of bowel 
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movement or constipation is the cause of such symptoms, manifesta- 
ions, or conditions; and that the preparation Carter’s Little Liver 
Pills is a competent and effective treatment for such symptoms, mani- 
festations, and conditions. 
Respondents further represent, among other things, in the manner, 
means, and method aforesaid, that constipation poisons one’s body. 
Par. 8. Through the use of words, phrases, statements, and repre- 
sentations appearing in the advertising material disseminated and 
caused to be disseminated by respondents, as aforesaid, which purport 
to be descriptive of the therapeutic action, the result and value of 
such action, of calomel and other ordinary laxative preparations or 
compounds, sold on the market, as well as a comparison thereof with 
the action and result afforded by the preparation Carter’s Little Liver 
Pills, respondents represent, directly and by implication, among other 
things, that calomel is a harsh, drastic, dangerous laxative, the use 
of which is “an ordeal” and “puts one through the wringer”; that 
other ordinary laxative preparations or compounds sold on the market 
do not possess the same therapeutic action, nor will the use thereof 
be as effective, or produce as beneficial results, as the preparation 
Carter’s Little Liver Pills; and that the preparation Carter Little 
Liver Pills is superior to such laxative preparations or compounds. 
Par. 9. The foregoing representations and implications, and others 
of similar import not specifically set out herein, appearing in re- 
spondents’ advertising material, disseminated and caused to be dis- 
seminated as aforesaid, are grossly exaggerated, false, and misleading. 
The preparation Carter’s Little Liver Pills does not represent a 
fundamental principal of nature in self-treatment. It will not wake 
up the flow of bile. It is not effective in making bile flow freely. It 
will not get the liver back to normal or back to producing. It will 
not cause the proper flow of the gastric juices, of the natural vital 
digestive juices or of the vital alkaline juices. It is not based on the 
fundamental principle of the operation of the digestive system. It 
will not help “food digestion.” It will not lessen “food decay.” 
Tt will not regulate digestion or the digestive system, but is likely 
to interfere with the digestive processes. It will not bring on, help, 
or restore regularity. It is not a cure or remedy, nor does it constitute 
a competent or effective treatment, for constipation. It will not 
clear away the “dark clouds of listlessness or despondency.” Tt will not 
“keep up one’s pep or vigor.” It will not “make one feel good or up 
to par again.” It will not “keep one smiling or happy.” It will not 
keep one’s disposition cheerful and happy or a cheerful happy dis- 
position a regular thing. It will not help in more ways than one to 
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make one feel better again, fast and differently. It does not provide 
fast two-way relief. | 

There is no condition, disease, or disorder of the liver known, desig- 
nated, or recognized by competent scientific or medical authority as a 
sluggish liver. The preparation Carter’s Little Liver Pills will have 
no therapeutic action on the liver, and it is not a competent or effective 
treatment for any condition, disease, or disorder of the liver under 
whatever name designated. 

The preparation Carter’s Little Liver Pills does not follow nature’s 
own order for regularity, and it does not so regulate the digestive 
processes that, if taken as directed before retiring at night, one will 
awaken feeling the way one wants to feel. It will not make one 
feel “full of normal old time pep and vigor,” “alive,” “alert,” “cheer- 
ful,” “peppy,” “eager,” “robust,” “bright,” “lively,” “full of pep,” 
“bounce,” “energy,” “sparkle,” “snap,” “go and vigor,” “spry and 
chipper again,” “perked up,” “up on your toes,” “up to snuff,” “up to 
par again,” “fit as a fiddle,” “chipper-as-a-chipmunk,” “on top of the 
world,” “up and up,” “rarin’ to go,” a new person ready to “jump out,” 
or “roll out,” of bed, “singing like a lark,” “singing a song for the sheer 
joy of living,” “fresh as a daisy,” “glad to be alive,” “ready for a big 
breakfast.” ' 

The preparation Carter’s Little Liver Pills will not influence the 
production or flow of liver bile so as to enable one to overeat or over- 
indulge in “good times” without experiencing the usual, ordinary 
discomforts resulting therefrom. If one has overeaten or overin- 
dulged in “good times,” the preparation Carter’s Little Liver Pills 
will not influence the production or flow of liver bile so as to overcome 
the discomforts that usually and ordinarily follow such indiscretion 
and enable one to wake up, “roll out of bed,” “rosy and bright,” “clear 
eyed and steady-nerved,” “feeling just wonderful,” “feeling like a 
' million,” free from that “Blue-Monday feeling,” “ready for a great 
big breakfast,” “alert and ready for work.” 

The preparation Carter’s Little Liver Pills will not enable those 
engaged in war production work to avoid awakening in the morning 
“feeling bad” and “dragging along all day.” It will not enable such 
persons to “roll out of bed on their toes,” “ready for a big breakfast and 
a bigger day’s work.” 

The preparation Carter’s Little Liver Pills does contain strong 
medicines, and it is not safe to use under all circumstances. It is an 
ordinary laxative or cathartic and possesses no therapeutic properties 
over, above, or in addition to, its laxative action. 
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Par. 10. The disorders or conditions such as, an individual feeling 
“down-and-out,” “blue,” “down-in-the-mouth,” “tired out,” “sunk,” 
“logy,” “discouraged,” “depressed,” “all-in,” “mean,” “low,” “pee- 
vish,” “cross,” “tired,” “stuffy,” “heavy,” “miserable,” “fagged out,” 
or “dizzy”; or if an individual is “sour,” “grouchy,” “cross,” “irri- 
table,” “low in spirit,” “cranky,” “peevish,” “tired of life,” or “tired- 
out”; or if an individual has “an ugly complexion,” “bad -breath,” 
“bad taste in the mouth,” “nausea,” “indigestion or a sluggish lazy 
digestion,” or “a cranky, dull, sluggish disposition”; or if an individ- 
ual has that “fagged-out,” “all-in,” “down-and-out,” “dull,” “low,” 
“cranky,” “sullen,” ‘what’s-the-use,” “bogged-down,” “grumpy,” 
“sour,” “sunk,” “tired,” “run-down,” “grouchy,” “gloomy,” “blue,” 
“spring fever” feeling; or if an individual becomes “moody,” “tempera- 
mental” or “tired out,” or if an individual doesn’t feel “up to par,” “all 
to the good,” and “the world looks black,” are not symptoms, mani- 
festations, or conditions indicating irregularity of bowel movement 
or of constipation. The-existence of one or more of such symptoms, 
manifestations, or conditions does not indicate that the individual is 
suffering from irregularity of bowel movement or from constipation. 
The preparation Carter’s Little Liver Pills is not a competent or ef- 
fective treatment for such symptoms, manifestations, or conditions. 

“Headache,” “sluggishness,” “listlessness,” and “coated tongue” 
may, and sometimes do, accompany irregularity of bowel movement, 
and they are sometimes associated with, and are sometimes recognized 
as symptoms of constipation. When such symptoms, manifestations 
or conditions are caused by, or are associated with, irregularity of 
bowel movement or constipation, then the preparation Carter’s Little 
Liver Pills will have no greater therapeutic value in the treatment 
thereof than the temporary relief afforded by an evacuation of the 
bowels. 

On the other hand, however, “headache,” “sluggishness,” “listless- 
ness,” and “coated tongue” are symptoms of a symptom complex 
sometimes referred to as “biliousness.” ‘“Biliousness” is a general 
term often used in a broad sense to refer to a group of symptoms or 
conditions supposed by some—without any supporting scientific 
evidence—to be caused by or due to disorders in the secretion and 
flow of bile. Carter’s Little Liver Pills will have no therapeutic 
action, effect, or influence on the secretion and flow of bile and will 
therefore have no therapeutic value, whatever, in the treatment of 
any symptom, manifestation, or condition, under whatever name or 


names designated, caused by or due to disorders in the secretion and 
fiow of bile. 
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According to the consensus of opinion of recognized scientific and 
medical authority, constipation does not poison one’s body. . 

Par. 11. Calomel used with proper caution and given in proper 
doses for, and taken in a proper manner to act as, a laxative, is not 
dangerous; and it is no harsher or more drastic in its action, nor 
is the taking thereof any more of “an ordeal,” nor does it “put one 
through the wringer” to any greater degree, than the preparation 
Carter’s Little Liver Fills. 

The preparation Carter’s Little Liver Pills is an ordinary laxative 
or cathartic possessing no other therapeutic property. Its action is 
no different from, nor will the results obtained from its use be any 
more effective or beneficial than, that obtained from the use of many 
other ordinary laxative preparations or compounds, containing 
vegetable laxative or cathartic drugs, sold on the market. It is not 
superior to such other laxative preparations or compounds. 

Far. 12. In addition to the false and misleading representations 
appearing in the advertising material disseminated, as aforesaid, re- 
spondents are engaged in further false and misleading representation 
in reference to the preparation Carter’s Little Liver Pills. Through, 
and by, the use of the word “Liver,” in the name Carter’s Little Liver 
Pills used by respondents in the aforesaid advertising material to 
identify and designate the medicinal preparation sold and distributed, 
as aforesaid, respondents represent, directly and by implication, that 
the preparation Carter’s Little Liver Pills, is for use in the treatment 
of conditions, disorders, and diseases of the liver and that said prep- 
aration will have some therapeutic action, effect, and influence on 
the liver. 

The preparation Carter’s Little Liver Pills contains no ingre- 
dient or ingredients, recognized by competent medicinal or scientific 
authority, either alone or in any combination: of the one with the 
other, as having any therapeutic value in the treatment of any con- 
dition, disorder, or disease of the liver. 

The ingredients in the preparation Carter’s Little Liver Pills, alone 
or in any combination of the one with the other, will have no thera- 
peutic action, effect, or influence, corrective or otherwise, on the liver. 

Par. 13. The advertisements, disseminated and caused to be 
disseminated by the respondents, as aforesaid, constitute false adver- 
tisements for the further reason that they represent the preparation 
Carter’s Little Liver Pills as a competent, effective, safe, treatment: 
for common and recurring pains and fail to reveal facts material im 
the light of such representations or material in respect to the conse- 
quences that may result from the use of the preparation under con- 
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ditions described in said advertisements or under such conditions as 
are customary or usual. 

The preparation Carter’s Little Liver Pills, sold and distributed 
by respondent, Carter Products, Inc., as aforesaid, is an irritant laxa- 
tive or cathartic and is elena dangerous if taken by persons 
suffering from abdominal pains, nausea, vomiting, or other symptoms 
of appendicitis. 

Par. 14. The use by the respondents of the foregoing false, decep- 
tive, and misleading statements and representations, and others of 
similar import not specifically set out herein, appearing in respond- 
ents’ advertising material, disseminated and caused to be disseminated, 
as aforesaid, do not accurately disclose or describe the preparation 
Carter’s Little Liver Pills, nor truthfully set forth, disclose, or de- 
scribe the true therapeutic action, or the true results to be obtained 
from the use, of said preparation, and has had and now has the tend- 
ency and capacity to, and might easily, mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief: That the use of the preparation Carter’s Little Liver 
Pills will have the effect and accomplish the results claimed for it, by 
ihe respondents as set forth in paragraphs 6 and 7 hereinabove; and, 
as further represented by respondents, that calomel, when taken in 
proper doses for and as a laxative, is harsh and drastic in its action; 
that the preparation Carter’s Little Liver Pills, is superior to calomel 
and superior to other ordinary laxative preparations or compounds 
sold on the market; that it is for use in the treatment of conditions, 
disorders, and diseases of the liver, and that it will have some thera- 
peutic action, effect, and influence on the liver; that it is safe to take; 
and has had and now has the tendency and capacity to, and might 
easily, induce a substantial portion of the purchasing public, because 
of such erroneous and mistaken beliefs, to purchase the aforesaid 
preparation Carter’s Little Liver Pills. 

Par. 15. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FINDINGS As TO THE Facts, aND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Commission on May 28, 1943, issued and subsequently served its 
complaint in this proceeding upon the respondent, Carter Products, 
Inc., a corporation, and Street & Finney, a corporation, charging them 
fa the use of unfair and deceptive acts and practices in commerce in 
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violation of the provisions of that act. After the filing by respondents | 
of their joint answer to the complaint, testimony and other evidence | 
in support of and in opposition to the allegations of the complaint 
were introduced before a trial examiner of the Commission thereto- 
fore duly designated by it, and such testimony and other evidence 
were duly recorded and filed in the office of the Commission. There- 
after, this proceeding came on for final hearing before the Commis- 
sion on the complaint, answer, testimony, and other evidence, the 
report of the trial examiner upon the facts and the exceptions filed 
thereto, briefs and supplemental memoranda briefs in support of and 
in opposition to the complaint, and oral argument and supplemental 
oral argument; and the Commission, having duly considered the mat- 
ter, including the exceptions filed by respondents, and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its conclu- 
sion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent, Carter Products, Inc. (hereinafter re- 
ferred to as the respondent), is a corporation organized and existing 
under and by virtue of the laws of the State of Maryland, with its 
office and principal place of business located at 53 Park Place, New 
ork. Ng).2 

Par. 2. Respondent, Carter Products, Inc., is now, and for many 
years past has been, engaged in the sale and distribution through 
wholesale drug jobbers, chain stores, and department stores, of a 
medicinal preparation designated Carter’s Little Liver Pills. When 
sold, respondent’s product is transported from its place of business 
in the State of New York to purchasers thereof located in various 
other States of the United States and in the District of Columbia, 
and respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in the aforesaid preparation in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 3. In furtherance of the sale and distribution of the afore- 
said medicinal preparation, respondent has disseminated and is now 
disseminating, and has caused and is now causing the dissemination 
of, advertisements concerning said preparation by the United States 
mails and various means 1n commerce, as commerce is defined in the 
Federal Trade Commission Act; and respondent has disseminated and 
is now disseminating, and has caused and is now causing the dissemi- 
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nation of, advertisements concerning such preparation by various 
means for the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase thereof in commerce, as commerce 
is defined in the Federal Trade Commission Act. 

Par. 4. (a) Through the use of words, phrases, statements, and 
representations, appearing in the advertising material disseminated 
and caused to be disseminated by the respondent, as aforesaid, which 
purport to be descriptive of the preparation Carter’s Little Liver Pills 
and descriptive of the therapeutic action and result of such action of 
this preparation, respondent represents directly and by implication, 
among other things, that the preparation Carter’s Little Liver Pills 
represents a fundamental principal of nature in self-treatment, that it 
is a cure and remedy and constitutes a competent and effective treat- 
ment for constipation, and will bring on, help, and restore regularity 
of bowel movement. 

Respondent further represents, in the manner, means, and method 
aforesaid, that the preparation Carter’s Little Liver Pills does not 
contain any strong medicine, and that it is harmless and safe for 
use by those individuals who have constipation or are experiencing 
delay in bowel movement or in whom a failure to digest food has 
occurred. 

(6) Respondent further represents, in the advertising disseminated 
and caused to be disseminated in the manner aforesaid, that the prep- 
aration Carter’s Little Liver Pills is a competent and effective treat- 
ment for sluggish liver function, liver ills, and disorders affecting 
the liver; that its use will “wake up the flow of bile,” will make 
“bile flow freely” by getting the liver back to normal and back to 
producing; that its use will so influence the production or flow of 
liver bile that one can overeat and overindulge in “good times” with- 
out the ordinary discomforts resulting therefrom; that if one has over- 
eaten and overindulged in “good times” that the preparation Carter’s 
Little Liver Pills, by its influence on the production or flow of liver 
bile, will overcome the discomforts that usually and ordinarily follow 
such indiscretion and will enable such user to wake up “clear-eyed 
and steady-nerved,” “feeling just wonderful,” and “alert and ready 
for work”; that such preparation through its favorable influence on 
bile flow and in helping to restore regularity provides two-way relief, 
and that it is not an ordinary laxative but possesses therapeutic prop- 
erties over and above and in addition to its laxative action. 

(c) Through the use of the words, phrases, statements, and repre- 
sentations, appearing in the advertising material disseminated and 
caused to be disseminated by the respondent, as aforesaid, respondent 
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represents that use of its preparation will cause the proper flow of 
the gastric juices and natural vital digestive juices; that it will lessen 
food decay and is based on the fundamental principle of the opera- 
tion of the digestive system; that such preparation will help food 
digestion including the stopping of fatty indigestion and will regulate 
digestion and the digestive system; and so follows nature’s own order 
for regularity and so regulates digestion that it will make the user 
“fit as a fiddle,” and full of “bounce.” 

Respondent further represents that constipation poisons the body. 

(d) Through the use of the words, phrases, statements, and repre- 
sentations, appearing in the advertising material disseminated and 
caused to be disseminated by respondent, as aforesaid, which purport 
to be descriptive of various physical and mental conditions, respond- 
ent represents directly and by implication, among other things, that 
when caused by constipation or irregularity of bowel movement the 
preparation designated Carter’s Little Liver Pills is a competent and 
effective treatment for those conditions in which an individual feels 
“Down-and-out,” “blue,” “down-in-the dumps,” “worn out,” “sunk,” 
“logy,” “depressed,” “headachy,” “sluggish,” “all-in,” “listless,” 


“mean,” “low,” “cross,” ‘tired,” “stuffy,” “heavy,” “miserable,” “sour,” 
“srouchy,” “bilious,” “irritable,” “cranky,” “peevish,” “fagged out,” 


“dull,” “sullen,” “what’s-the-use,” “bogged down,” “grumpy,” “ 


down,” and “gloomy.” 

Respondent further represents that the preparation designated 
Carter’s Little Liver Pills is a competent and effective treatment for 
headache, ugly complexion, bad breath, coated tongue, bad taste in 
the mouth, “lazy digestion,’ and “indigestion,” when caused by 
constipation. 

Par. 5. The quantitative formula of Carter’s Little Liver Pills is 
as follows: Podophyllum resin U. S. P., 46 grain; podophyllum 
purified aloes, 14 grain. Podophyllum resin, also known as podophyl- 
lin, is the resin of the dried root of the mandrake or mayapple plant. 
Aloes is the dried juice of the aloe plant. Podophyllin is used as a 
laxative, purgative or drastic cathartic, and aloes is one of the irritant 
eathartics ranking with senna, rhubarb, and cascara sagrada. 

Par. 6. Respondent’s product, when used as directed, has laxative 
properties. Its use serves to increase temporarily the motility of the 
large bowel by irritation and thus induces partial evacuation of the 
large intestine. Inasmuch as the laxation afforded by an irritant 
jaxative or cathartic is not a normal physiological method of evacua- 
tion and is not based on any principle having relation to natural 
bowel motility, it is not true as stated in respondent’s advertising that’ 
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the preparation represents a fundamental principle of nature in self- 
treatment. 

Par. 7. Ina scientific sense, constipation is a term used to connote a 
slower evacuation of the large bowel than the average normal evacua- 
tion of the individual. Although it has reference to delay in the 
passage of indigestible residues through the alimentary tract and to 
infrequency of bowel action, and may be used to describe the condition 
in which the stools are dry and hard, constipation has been described 
also as being that condition which causes a person to believe that a 
cathartic is necessary to cause a bowel movement. Normal frequency 
in bowel movement varies widely among individuals. Because varied 
notions obtain with respect to what represents normal frequency, the 
average layman may not diagnose constipation properly and there is 
a tendency for self-diagnosis to be made on the basis of symptoms 
having no relationship to constipation. 

In its chronic form, there are two general types of constipation: (1) 
Spastic, and (2) atonic. The state of the musculature of the large 
bowel, and the neuromusculature system of the large bowel differs in 
the two conditions named. In the spastic variety, the musculature is 
abnormally contracted and rigid and does not propel the contents 
thereof forward in a normal manner. In the atonic condition usually 
associated with an enlargement of the large bowel due to tremendously 
increased content, the musculature does not contract and retain its 
tonus or state of partial contraction. Atonic constipation is attribu- 
table to constitutional weakness of the muscles of the colon and is 
supposed to occur principally in the rectum, while the spastic type is 
supposed to be due principally to anxiety, worry, or nervous strain. 
Among the causes of constipation or irregularity of bowel movement 
are improper diet and stool habits, insufficient intake of fluids and 
variations or obstructions of the alimentary tract such as fissure, can- 
cer, and debilitating conditions. Factors predisposing to constipation 
are numerous and thorough study by the physician is necessary before 
comprehensive treatment is undertaken. Competent medical treat- 
ment for chronic constipation, therefore, varies in individual cases 
but is directed to correcting the basic conditions which are responsible. 
Respondent’s product is incapable of remedying or curing the under- 
lying causes of constipation, or favorably influencing them in any 
way. Carter’s Little Liver Pills will have no therapeutic effect on 
constipation other than to produce laxation or temporary greater 
frequency of bowel movement. With regard to the type of constipa- 
tion known as spastic, Carter’s Little Liver Pills will tend to agera- 
vate any state of spasticity which is present. It has no therapeutic 
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value in the treatment of any of the symptoms of constipation in 
excess of such temporary relief as may be afforded by laxation. The 
Statements appearing in the advertising which represent that Carter’s 
Little Liver Pills are a cure or remedy for and constitute a competent, 
and effective treatment for constiptation are false and misleading. 

The habitual use of irritant laxatives tends to produce irregularity 
rather than to restore regularity, and the use of respondent’s prepara- 
tion will not restore regularity of bowel movement. 

Par. 8. The statements appearing in the advertising that respond- 
ent’s product is composed of two simple vegetable medicines, and 
containing reference to gentle action purportedly afforded by use of 
respondent’s product, imply that Carter’s Little Liver Pills do not 
contain strong medicines. Carter’s Little Liver Pills, however, do 
contain strong medicines. Although they are obtained by purification 
-of members of the plant kingdom, the ingredients of respondent’s 
pills are irritant purgatives. Aloes taken in sufficient amounts lead 
to some hyperemia and increased vascularity. Neither aloes nor 
podophyllin is absorbed to any great extent, and as long as they remain 
in the colon may be causative of local irritation. Podophyllin was 
removed from the U. S. Pharmacopoeia when the scientific group re- 
sponsible for the preparation of this publication recognized it to be 
a “drastic,” or member of that class of irritant drug which includes 
-colocynth and jalap. 

Respondent’s preduct is not safe for and harmless to all individuals 
who are constipated or suffering from delay or irregularity of bowel 
movement and symptoms thereof, or from failure of digestion. It is 
potentially injurious if taken by persons suffering from abdominal 
pains, nausea, vomiting, or other symptoms of appendicitis. It may 
cause perforation of the intestine in instances where delay in evacua- 
tion is due to obstruction in the tract. In some persons, the use of 
‘Carter’s Little Liver Pills may be attended with griping and stomach 
discomfort, and when used in the presence of constipation of the 
‘spastic type may serve to increase and aggravate such state of spastic- 
ity. The use of a laxative is contraindicated in many conditions. 

Par. 9. A determination of those charges of the complaint as relate 
to what influence, if any, the use of Carter’s Little Liver Pills will 
have on sluggish liver function, the production and flow of bile and 
cther digestive juices, involves consideration of the testimony and 
other evidence introduced herein which, among other things, describes 
the physiology of the alimentary tract, the essential nature of bile, and 
the pathological conditions impeding the formation and flow of bile. 
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The alimentary system extends from the mouth to the anus and its __ 
primary functions are the taking in of food, digestion thereof, and pas- 
sage of the indigestible or undigested residues to the outside. From 
the stomach where ingested food has been changed to a thick liquid and 
subjected to the action of the gastric juices, food passes into the 
duodenum, which is the upper extremity of the small intestine. At 
the time of the food’s entry into the duodenum, the pancreatic juice 
and the bile begin to flow and when the mass passes out of the small 
intestine into the large intestine more than 90 percent of the proteins, 
fats, and starches have been digested and absorbed into the blood 
stream, Food residues thereafter are conveyed through the large 
bowel for evacuation from the body. 

The liver is a detoxifying organ and has an important role in the 
metabolism of proteins, carbohydrates, and fats. Formed in the he- 
patic cells of the liver and secreted by the liver in the bile are the bile 
salts, which are indispensable in the emulsification and digestion of 
fats. In addition to bile salts, bile contains pigment or coloring mat- 
ter which has no function in digestion, fatty acids, and cholesterol, 
the latter being an excretion. The bile as normally secreted by the 
liver and as passed through the biliary system into the intestine is not 
a laxative fluid, but if extra bile salts are administered by mouth 
definite laxation can be obtained. 

Bile drains from hepatic ducts, is propelled into a channel known 
as the common bile duct, and then passes into the gall bladder where 
it undergoes concentration in a degree depending upon the length of 
time it is permitted to remain in that muscular sac. When the gall 
bladder subsequently contracts, the fluid returns to the common bile 
duct and passes into the intestine when the sphincter of Oddi, certain 
rings of musculature at the end of the duct, relaxes. When this 
sphincter is contracted, bile does not flow out of the common duct. 

Par. 10. Among the diseases which may interfere with normal 
formation or flow of bile are stones in the common bile duct, parasites 
therein or in the hepatic duct, infections in the bile passages, and 
cancer or tumor. Other ailments interfering with the flow of bile 
are spasm of the sphincter of Oddi, and inflammation or cancer of 
the ampulla of Vater or in tissues of the common bile duct. In the 
presence of these ailments, increased bile flow would cause pain and 
distress. Carter’s Little Liver Pills will have no therapeutic value 
whatsoever in the presence of the foregoing diseases affecting the liver 
or the biliary system. 
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The various ways in which an increase in the flow of bile into the 
duodenum could be brought about are the following: 

(1) To stimulate the formation or secretion of bile by the liver. 

(2) To cause the gall bladder to contract. 

(3) To cause the sphincter of Oddi to relax. 

(4) To irritate the intestine in such manner as to eliminate the 
reflex action which causes contraction of the sphincter of Oddi. 

(5) To milk the bile from the bile ducts or from the agate, of 
Vater by increasing the motility of the duodenum. 

Par. 11. Receive into the record in this proceeding were testimony 
and other evidence relating to experiments conducted by various scien- 
tists which, together with the opinions expressed in support of and 
in criticism of such experiments by other expert witnesses, are of great 
importance in determining what effects, if any, the ingestion of Car- 
ter’s Little Liver Pills will have on the biliary system and the liver. 

(a) The experiments conducted by Dr. Lockwood in collaboration 
with others, which are described in testimony and other evidence intro- 
duced into the record by counsel supporting the complaint, appear 
to have utilized methods permitting the collection by a T-tube, for 
precise measurement and analysis, of all bile passing through the 
upper portion of the common bile duct in each of the human subjects 
participating in the experiments who were patients in an eastern 
university hospital. The experiments entailed control periods of 
several days and subsequent periods of administration of Carter’s 
Little Liver Pills. Testimony was received into the record to the 
effect, that comparison of the analyses made for periods of control 
and administration of respondent’s pills show that Carter’s Little 
Liver Pills had no effect on bile volume or on the cholic acid content 
(bile salts) of the bile. 

(6) Other experiments as conducted by Dr. Case were directed to 
visualization through X-ray examination of the gall bladders of 
human subjects who had ingested dye substances. X-ray films were 
taken prior to and subsequent to the ingestion of respondent’s product, 
and visually observed also were the gall bladders of the subjects prior 
to and subsequent to the ingestion of fats which are known to cause 
the gall bladder to contract and to stimulate the flow of bile into the 
intestine. In this connection, evidence was offered tending to show, 
among other things, that respondent’s product brought about no 
apparent reduction in size of the gall bladders as thus observed and 
had no effect thereon, whereas the fat meal, on the other hand, signifi- 
cantly reduced their size; other evidence was introduced by respondent 
tending to show that these experiments could not be so interpreted. 
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(c) Various of the experiments conducted by Dr. A. C. Ivy utilized 
dogs as subjects. As a method of collecting bile, in the animals used 
in several series of experiments, a biliary fistula or tract from the out- 
side of the body to the bile duct itself was made and a catheter in- 
serted. After a period of measurement and analysis of the bile to 
establish a standard or control, a mixture of aloes and podophyllin 
was administered and analyses were made of the biliary fluids. Ac- 
cording to the exhibits and testimony relating to these experiments 
introduced by counsel supporting the complaint, the results show no 
increase in bile volume or cholic acid content during therapy, and 
generally similar appear to be the results of another series employing 
bile salts as the control and bile salts plus aloes and podophyllin 
during the period of therapy, and still another series entailing the 
repetition of the foregoing experiment on the same animal during 
various control diets. Respecting another experimental series using 
dogs, evidence was received to the effect that no significant increase 
in bile volume cholic acid content, cholesterol or pigment over the 
control period was afforded by respondent’s product, and, according 
to the evidence adduced in such connection, similar results appeared 
when Carter’s Little Liver Pills were administered to animals in which 
a condition of constipation had been induced through dietary means, 
which last referred to experiments, in the opinion of the witness con- 
ducting them, indicate also that constipation does not reflexly decrease 
the output of bile. 

In the opinion of various witnesses, experiments on dogs regard- 
ing the liver, gall bladder, and bile, may be directly translated to man, 
since the fundamental mechanisms of the physiology of the liver, gall 
bladder, and bile ducts in dog and man are identical; consequently, 
these witnesses testified that the results of experiments to determine 
the effects of aloes, podophyllin, and Carter’s Little Liver Pills on 
the secretion and flow of bile in dogs are transferable to human beings. 

(d) Received into the record also and considered by the Commis- 
sion are testimony and exhibits respecting a series designed for 
graphically recording the contractions of the gall bladders of experi- 
mental dogs as well as other experiments conducted by Dr. Ivy with 
human subjects, and those of Dr. Bollman with surgically obstipated 
dogs. ‘ 

The data introduced into the record pertaining to the experiments 
of Dr. Ivy with a group of clinically normal people, in the opinion 
of the witness, show, among other things, that there is no essential 
difference in the concentration of bile constituents between drain- 
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ages of the duodenal fluid performed during the period when Carter’s 
Little Liver Pills were administered and drainages conducted when 
they were not. Other experiments also utilizing duodenal drainages 
were made with a group of people giving histories of constipation 
in which there were alternating periods of control and therapy. As 
interpreted by the witness, the experimental results constitute a fail- 
ure to show that the Ca of Carter’s Little Liver Pills increased 
the flow of bile into the seas 

In connection with the other experiments with human subjects who 
gave histories of constipation, data respecting a second series of such 
experiments gave results which, in the opinion of the witness, showed 
no statistically significant differences in drainages of the duodenal — 
fluid made during the administration of Carter’s Little Liver Pills 
than in drainages before its administration. 

Par. 12. (a) Introduced by respondent into the record also were 
testimony and data relating to experiments conducted by Dr. Mor- 
rison using human beings as subjects and by Dr. Hazleton with dogs. 
The experiments of Dr. Hazleton, in the opinion of this witness, indi- 
cate, among other things, increases in bile volume on the part of dogs 
receiving intravenous injections of aloes and in animals so injected 
with podophyllin given separately. Values definitely indicating a 
state of stimulation were not noted, however, in other experiments 
where the aloes and podophyllin were introduced into the duodenum 
itself rather than intravenously. Dr. Morrison testified as to five 
series of experiments incident to which aloes and pedophyllin, Car- 
ter’s Little Liver Pills, and other substances variously are reported 
to have been administered to normal and abnormal human subjects 
and the duodenal fluid collected. The witness expressed the opinion 
that the volume of duodenal fluid collected from the clinically normal 
subjects was greater and that such fluid contained higher concentra- 
tions of the various biliary constituents than appeared in the drain- 
ages of the subjects deemed clinically abnormal. He further stated 
that, under the conditions of such experiments, aloes and podophyllin 
and Carter’s Little Liver Pills stimulate the flow of bile into the duo- 
denum in response to direct stimulation. 

(6) Respondent also introduced into the record testimony and 
data relating to four separate series of experiments conducted by Dr. 
Killian, a biochemist, the first series of which appear to have been 
directed to establishing appropriate procedures for further experi- 
ments. Dr. Killian testified that the data for the four human subjects 
participating in the second series of experiments indicated that the 
administration of aloes and podophyllin was accompanied by the 
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presence of greater amounts of bile acids and cholesterol in the 
duodenal fluid than were observed in other drainages in which these 
ingredients were not administered. 

The third series of experiments utilized four groups of human 
subjects giving histories of chronic constipation, which groupings in 
part were made on the basis of whether subjects’ initial biliary values 
were relatively high or low jn control periods. To these groups, there 
was administered as a stimulant to bile flow, peptone, which is a 
substance resulting from partial digestion of protein and is used in 
biliary drainage technique to stimulate the flow of bile in the duode- 
num. With respect to the two groups so segregated because they were 
deemed by the witness to display low biliary values during the control 
periods, in subsequent experimental drainages with peptone as a 
stimulant to bile flow during periods of control, and in others with 
peptone as a stimulant during periods of therapy with Carter’s Little 
Liver Pills resulting in laxation, larger amounts of bile pigment, cholic 
acid, and cholesterol are reported by him to have been present during 
the periods of therapy among the group of subjects showing initially 
low values in response to peptone. On the other hand, no substantial 
increase was found in the other group of persons who initially showed 
comparatively low values without stimulation but displayed improved 
values upon the administration of peptone. 

As to the fourth series of experiments, the data prepared by Dr. 
Killian and introduced by respondent in connection therewith indi- 
cates, among other things, that larger quantities of bile constituents 
were present in the duodenal fluids collected for 7 of the 10 subjects 
during periods of laxation induced by respondent’s pills than were 
present during the periods of control. The scientific witness testifying 
on behalf of respondent asserted that, on the basis of the third and 
fourth series of experiments conducted by him, it was his opinion that 
continued administration of Carter’s Little Liver Pills to subjects 
showing relatively low values for bile constituents in drainages during 
control periods in response to peptone increased their capacity to 
respond to the stimulating effect of peptone. 

On the basis of the experiments, he expressed the opinion that 
Carter’s Little Liver Pills will increase the flow of bile in persons who 
during periods when no Carter’s Little Liver Pills are taken show 
low values of biliary constituents in the duodenal fluid in response 
to a stimulus introduced into the duodenum of the type of peptone 
and further show diminished rates of intestinal motility as evidenced 
by abnormal low fresh weight of stools and symptoms depending upon 
an abnormally low rate of intestinal motility. Such increase will be 
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contingent, however, upon the pills being given over a sufficient period 
of time to induce laxation either within the normal limits of fresh 
weight stools or the maximum laxative effect. 

Seven of the subjects in the fourth series who, according to certain 
exhibits having reference to the histories and progress notes, expe- 
rienced chronic constipation accompanied by conditions of headache, 
sluggishness, coated tongue, and gas, respondent contends, were re- 
lieved of such associated conditions when therapy with Carter’s 
Little Liver Pills relieved the constipation, and these are the subjects 
for whom larger amounts of bile constituent were reported during 
periods of laxation in the experimental data. On the basis of the 
experiments and all the evidence, respondent contends that a large 
number of those individuals who suffer from chronic constipation 
and simultaneously display symptoms such as headache, gas, and 
listlessness are, in fact, suffering also from subnormal levels of biliary 
constituents, and that, in such case, a significant increase in biliary 
levels will ensue with the alleviation of constipation and disappear- 
ance of the associated conditions. 

Par. 13. The testimony and evidence relating to the experiments 
conducted by the scientists who testified at the request of counsel for 
respondent when viewed-in the hght of the other evidence adduced 
is an inadequate basis for a conclusion that the administration of 
respondent’s product alone, without bile stimulant such as peptone, 
will affect the flow of bile. Even though there were control drainages 
without therapy when the subjects were costive, it was in only 16 
drainages out of several hundred performed during the experiments 
of Dr. Killian that the witness who conducted such experiments be- 
lieved any direct relationship was demonstrated between delays in 
the passage of fecal matter and low values of biliary constituents. 
The record contains testimony that there is no condition which could 
arise in a nondiseased liver which would prevent it from forming 
sufficient bile to properly complement the normal function of the 
hepatic system and to furnish an ample supply of bile to discharge 
the role which bile plays in the human system. Constipation does 
not injure the liver and there is no relationship between constipation 
and the secretion of bile by the liver. 

Duodenal drainages, the experimental method employed by the 
scientists whose testimony was introduced by respondent, are widely 
used for diagnostic purposes which look to ascertaining whether bile 
is present qualitatively but are less reliable for quantitative determina- 
tion. Such drainages disclose only the concentration of biliary in- 
gredients recovered from the duodenal fluid itself and present also 
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in the duodenum, in addition to bile, are other digestive fluids. As 
between different individuals and in the same individual, the secre- 
tion of bile is subject to great variation and even a small amount 
of bile flowing from the gall bladder into the duodenum would give 
an identical finding with a much larger amount, of hepatic bile. There 
is nothing to assure that all hepatic fluids are being collected during 
the period of duodenal drainage inasmuch as some bile may be ab- 
sorbed into the walls of the duodenum, and there is nothing to prevent 
some portion of the fluid from passing on into the jejunum of the 
intestine. The variations to which bile secretion may be subjected 
make interpretations of experimental results obtained from duodenal 
drainages extremely hazardous. 

In the opinion of the Commission, the greater weight of the testi- 
mony and other evidence introduced into the record bearing on the 
question of what influence, if any, respondent’s product may have 
upon the liver and the biliary system, including that relating to the 
scientific experiments conducted with various chemical substances and 
respondent’s product, shows that the preparation Carter’s Little Liver 
Pills will not stimulate the formation of the bile by the liver or in- 
crease the secretion of bile by the liver. Inasmuch as respondent’s 
product will not cause the gall bladder to contract or cause relaxation 
of the sphincter of Oddi or serve in any way to milk bile from the 
ampulla of Vater or the bile duct, the Commission further concludes 
that respondent’s product will not increase the flow of bile into the 
duodenum. 

Par. 14. The preparation Carter’s Little Liver Pills is not an ef- 
fective treatment for sluggish liver function and will have no thera- 
peutic action on the liver or diseases thereof. It will not wake up the 
flow of bile, cause the bile to flow freely or favorably influence the 
formation or flow of bile either as to quantity or the vital and effec- 
tive constituents thereof. The use of respondent’s product therefore 
will not influence the production or flow of bile so that an individual 
can overeat and overindulge in “good times” without such ordinary 
discomforts as may result therefrom, nor enable one who has over- 
eaten and overindulged in “good times” to overcome the discomforts 
usually incident thereto and enable the user to wake up “clear-eyed 
and steady-nerved,” “feeling just wonderful,” and “alert and ready 
for work.” Diarrhea rather than constipation may result from cer~ 
tain of these excesses. Respondent’s product will not influence bile 
flow. Such laxation as may be induced will not prevent or overcome 
disturbances caused by overindulgence and may serve to further dis- 
turb the digestive process. Respondent’s product does not provide 
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two-way relief and has no therapeutic effect beyond that of an ordi- 
nary laxative that is to say, of any substance which increases the 
movements of the large bowel either through irritation, bulk or fluid 
content. 

Par. 15. Only in the extreme condition where very great quantities 
of food as such arrive in the large bowel in an undigested state and there 
remain until bacterial action and putrefaction ensue, can it be said 
that food decay is present. In such case, the use of respondent’s 
product, as is true of any laxative, will only aid in the outward pas- 
sage of the food. Normally over ninety percent of digested food 
is digested before reaching the large bowel and putrefaction is not a 
factor in food digestion. Respondent’s preparation has no chemical 
action on food which will prevent decay thereof. The representation 
that respondent’s product lessens food decay is misleading. The use 
of such product will not increase the effectiveness of the gastric juices, 
cause the proper flow of any of the vital digestive juices, and will not 
help digestion. The action afforded by respondent’s product is not 
based on a fundamental principle of the operation of the digestive 
system and its use will not stop fatty indigestion or favorably in- 
fluence the symptoms thereof, or regulate the digestive system or di- 
gestion, or have any salutary effect upon the gastro-intestinal tract 
aside from affording temporary partial evacuation of the colon. In 
some instances, the use of respondent’s preparation may interfere with 
and disturb digestion. The representations contained in the adver- 
tising, as are made directly and by suggestion, to the effect that use 
of respondent’s product will cause an individual to feel “fit as a fiddle” 
and full of “bounce,” and have a vigorous state of well-being, by reason 
of the fact that it follows nature’s order for regularity and regulates 
digestion, are false and misleading. Its use does not induce natural 
regularity. Such value as it may have in inducing well-being would 
be limited to instances in which et ET impairing such state 
were due solely to constipation. 

Par. 16. Excluding the conditions of biliousness, “lazy digestion.” 
and indigestion, which are hereinafter separately discussed, the 
symptoms, manifestations, and conditions, referred to in Paragraph 
Four, subparagraph (d), hereof, may occur in almost any condition 
affecting the human body, and, when they are not associated with and 
due to.constipation, respondent’s preparation will have no therapeutic 
value in the treatment thereof. When they are associated with and 
due to constipation, respondent’s preparation will not correct or 
favorably influence in any way the basic conditions causative of con- 
stipation, and it will have no therapeutic value in the treatment of 
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the symptoms, manifestations and conditions named other than the 
temporary relief therefrom as may be afforded by an evacuation of 
the bowels. Carter’s Little Liver Pills, the Commission concludes 
therefore, do not constitute a competent and effective treatment for 
these manifestations when they are associated with or caused by 
constipation. 

The foregoing does not apply, however, in reference to “indigestion” 
and “lazy digestion.” When indigestion; that is, a failure to digest 
or absorb food occurs in the human system, diarrhea rather than con- 
stipation frequently ensues. The use of respondent’s preparation 
would not bring about digestion of food in either case. Furthermore, 
treatment of symptoms indicating disturbance or irritation of the 
intestines looks to soothing such conditions rather than the introduc- 
tion of an additional irritant in the form of a laxative. The expres- 
sion “lazy digestion” has no scientific meaning but refers vaguely to 
retarded digestion. A laxative will not stimulate the digestion or 
absorption of food. It will, however, increase the rate of passage 
of indigestible and undigested masses through the large intestine for 
evacuation from the body, which refers to egestion not digestion. 
Discomforts of the gastrointestinal tract, examples of which are 
abdominal distress and gas, may result from constipation and such 
discomforts may be relieved temporarily by the release of pressure: 
in the colon afforded by laxation. The Commission concludes that: 
respondent’s preparation is not an effective treatment for indigestion, 
or of “lazy digestion” or retarded digestion in any circumstances in 
which such conditions may occur. 

Biliousness is a general term often used in a broad sense to refer 
to a group of symptoms or conditions supposed by some, without any 
supporting evidence, to be caused by or due to disorders in the secre- 
tion and flow of bile. Constipation does not in any manner impair 
the flow of bile. Respondent’s preparation will have no therapeutic 
action, effect, or influence on the secretion or flow of bile, and does 
not constitute an effective treatment for biliousness or for any symp- 
toms or conditions, under whatever name or names designated, which 
are caused by or due to disorders in the secretion or flow of bile. 

The subjective feeling of discomfort which sometimes accompanies 
constipation comes largely from abnormal stimulation of the sensory 
nerves in the mucous membrane and musculature. It has no connec- 
tion with poison or auto-intoxication. Constipation does not poison 
the human body. 

Par. 17. Through and by use of the word “Liver” in the name 
Carter’s Little Liver Pills, used by respondent in the advertising mate- 
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rial disseminated by it to identify and designate the medicinal prep- 
aration sold and distributed, respondent represents directly and by 
implication that the preparation Carter’s Little Liver Pills will have 
some therapeutic action, effect, and influence on the liver, and is for 
use in the treatment of conditions, disorders, and diseases of the liver. 
Said representations are false and misleading. The ingredients in 
the preparation Carter’s Little Liver Pills, alone or in any combina- 
tion of one with the other, will have no therapeutic action, effect, or 
influence, corrective, or otherwise, on the liver. Respondent’s prep- 
aration will have no therapeutic value in the treatment of any condi- 
tion, disorder, or disease of the liver. Upon consideration of the 
remedy which should be applied in this connection, the Commission 
is of the opinion that only excision of the word “Liver” from the prod- 
uct name will serve to eliminate the deception engendered by its use. 

Par. 18. (@) The complaint charges also that respondent’s advertise- 
ments constitute false advertisements for the further reason that they 
fail to reveal certain facts as to potential dangers inherent in the use 
of such preparation under conditions described in the advertisements 
or conditions as are customary and usual by persons suffering from 
abdominal pains, nausea, vomiting, or other symptoms of appendicitis. 
The Commission is unable to find, however, that the potential danger 
to the public health inherent in the use of respondent’s preparation is 
so serious as to require a disclosure in the advertising of the matters to 
which this charge relates, and, in the circumstances, is of the opinion 
that dismissal of such charge without prejudice is warranted. 

(6) Additional allegations of the complaint charge that respondent 
has falsely represented that calomel is a drastic and dangerous laxa- 
tive compound, the use of which is an ordeal. Although testimony 
was introduced into the record directed to showing, among other 
things, that calomel, when taken in proper doses, would not be painful, 
it is not believed that these charges are supported by the record, and 
they are, accordingly, dismissed. 

(c) Named also as a respondent in this proceeding is Street & 
Finney, a corporation, an advertising agency, which assisted respond- 
ent Carter Products, Inc., in the preparation and placing of the various 
advertisements used in promoting the sale of the preparation here 
involved. Its service to Carter Products, Inc., and participation, 
terminated, however, approximately 1 year prior to the institution of 
this proceeding. It does not appear, therefore, that the public interest 
now requires that respondent Street & Finney be included as a party 
to the order to cease and desist which is issuing herein, and the charges 
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of the complaint are, accordingly, being dismissed without prejudice 
as they relate to respondent Street & Finney. 

Par. 19. The Commission, therefore, finds that the representations 
concerning the preparation designated Carter’s Little Liver Pills, as 
set forth in paragraphs 4 and 17 hereof, are misleading in material 
respects, and that the advertisements thus disseminated by respondent 
constitute “false advertisements,” as that term is defined in the Federal 
Trade Commission Act. The use of such representations and of the 
word “Liver” in the name Carter’s Little Liver Pills, by respondent 
has had, and now has, the tendency and capacity to mislead and de- 
ceive a substantial portion of the purchasing public into the erroneous 
and mistaken belief that all such statements and representations are 
true, and to induce a substantial portion of the purchasing public, 
because of such erroneous and mistaken belief, to purchase respondent’s 
preparation. 

CONCLUSION 


The acts and practices of respondent, as herein found, are all to the 
prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondents, testimony, and other evidence introduced before a trial 
examiner of the Commission theretofore designated by it, the report 
of the trial examiner upon the facts and the exceptions filed thereto, 
briefs and supplemental briefs in support of and in opposition to the 
complaint, and oral arguments; and the Commission having made its 
findings as to the facts and its conclusion that the respondent therein 
named has violated the provisions of the Federal Trade, Commission 
Act: 

[tis ordered, That respondent, Carter Products, Inc., a corporation, 
and its eae agents, representatives, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, or distribution of the product now designated Carter’s 
Little Liver Pills, or any other product of substantially similar com- 
position or possessing substantially similar properties under what- 
ever name sold, do forthwith cease and desist from: 
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(1) Disseminating or causing to be disseminated any advertise- 
ment by means of the United States mails or by any means in corh- 
merce, as commerce is defined in the Federal Trade Commission Act, 
which advertisement represents directly or by implication— 

(a) That said preparation represents a fundamental principle of 
nature in self-treatment; 

(®) That said preparation will bring on or restore regularity of 
bowel movement, or is a cure, remedy, or competent or effective treat- 
ment for constipation, or has any beneficial value in the treatment of 
any of the symptoms thereof in excess of the temporary relief afforded 
by its laxative action; 

(¢) That said preparation does not contain strong medicines; 

(d) That said preparation is unqualifiedly safe; 

(e) That said preparation is an effective treatment for sluggish 
liver function or that it will have any therapeutic action on any con- 
dition, disease, or disorder of the liver ; 

(7) That said preparation will make bile flow freely, increase or 
beneficially influence the formation, secretion, or flow of bile, or pre- 
vent or overcome discomforts caused by overindulgence in food or 
other pleasures; 

(g) That said preparation will provide two-way relief or that it 
possesses therapeutic properties in addition to those afforded by 
laxative action; 

(h) That said preparation will cause the proper flow of, or bene- 
ficially affect, the gastric juices or digestive juices, or lessen food 
decay ; 

(¢) That said preparation is based on the fundamental principle 
of the operation of the digestive system ; 

(7) That said preparation will help food digestion, or regulate 
digestion or the digestive system ; 

(k) That said preparation will have any influence in inducing a 
state of “bounce,” “vigor, or well-being except in those instances in 
which a lack thereof is due solely to constipation ; 

(2) That constipation poisons the body; 

(m) That said preparation has any value in the treatment of 
headache, ugly complexion, bad breath, coated tongue, or a bad taste 
in the mouth, or for those conditions in which an individual feels 
“down-and-out,” “blue,” “down-in-the-dumps,” “worn out,” “sunk,” 
“logy,” “depressed,” “sluggish,” “all-in,” “listless,” “mean,” “low,” 
“cross,” “tired,” “stuffy,” “heavy,” “miserable,” “sour,” “grouchy,” 
“irritable,” “cranky,” “‘peevish,” “fagged out,” “dull,” “sullen,” 
“what’s-the-use,” “bogged down,” “grumpy,” “run-down,” or “gloomy” 
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‘in excess of such temporary relief therefrom as may be afforded by an 
evacuation of the bowels in those cases in which such symptoms or 
conditions are associated with and caused by constipation ; 

(n) That said preparation is a competent or effective treatment for 
indigestion or retarded digestion ; 

(0) That said preparation is a competent or effective treatment for 
biliousness. 

(2) Disseminating or causing to be disseminated any advertise- 
ment by means of the United States mails or by any means in com- 
merce, as commerce is defined in the Federal Trade Commission Act, 
in which the word “Liver” is used in the trade name for respondent’s 
preparation. 

(3) Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase of said product in commerce, as 
commerce is defined in the Federal Trade Commission Act, which 
advertisement contains any representation prohibited in paragraphs 
(1) and (2) hereof. 

If is further ordered, That the charges of the complaint as they 
relate to respondent Street & Finney, a corporation, be, and the same 
hereby are, dismissed without prejudice to the right of the Commis- 
sion to take such further action as future conditions may warrant. 

It is further ordered, That the respondent, Carter Products, Inc., 
shall, within 60 days after service upon it of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which it has complied with this order. 


STATEMENT BY COMMISSIONER CARSON, TO ACCOMPANY ORDER AND FINDINGS 
OF FACT 


Carter Products, Inc., and its predecessor company, have through- 
out scores of years advertised and sold Carter’s Little Liver Pills. 
They have advertised that the pills would affect the liver, would cause 
a flow of bile, would remedy and regulate the digestive processes, would 
invigorate the consumer and give to him “bounce” and “pep” and 
relieve him of “the blues,” et cetera, et cetera. 

Carter’s Little Liver Pills were and are, as the findings of fact show, 
nothing more than an irritative laxative compound. They have no 
effect on the liver, or on bile. They will not regulate the digestive 
processes, nor invigorate the consumer. They will, in some cases, 
purge the intestinal trace. As a matter of fact, all they will do is 
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to give the temporary relief growing out of laxation. The pills can- 
not be truthfully advertised as being unqualifiedly safe to consume. 

This case parades before us the questionable flights of fancy of 
an advertising agency. Carter Products, Inc., through employing 
the agency and thus approving and condoning its work, cannot escape 
from its responsibility. The case is illustrative of scores of cases 
which flow across this bench, week in and week out. This Commis- 
sion has encouraged and will encourage lawful business activity to 
the extent of its authority, that of Carter Products, Inc., as well as 
that of other corporations. But it is obligated to outlaw such con- 
duct as is in evidence here. 

The Commission does not believe that an opinion is justified in 
this case because no precedental issues are involved. But because 
of the importance of the case to the consumers, the Commission au- 
thorized me to make a statement relative to the ease and in which 
would be set forth certain decisions as to future work of the Com- 
mission. The findings of fact and the order as approved by this 
Commission state clearly the inhibitions placed upon this company 
and its employees. The company will no longer be permitted to use 
the word “Liver” in its advertisements, will no longer be permitted 
to advertise that these pills affect the liver, will no longer be permitted 
to tell the consumer that the pills are unqualifiedly safe, will no longer 
be permitted to influence the consumer to believe that through taking 
the pills he will have any relief other than that accomplished through 
taking an irritant laxative compound. 

In this case, as is all too often true when those who are guilty seek 
for escape, an effort was made to charge that the Commission was 
opposed to advertising. The Commission is not opposed to advertis- 
ing. Nor is any Commissioner or employee of the Commission opposed 
to advertising. No rational man is opposed to advertising or to any 
other legitimate form of merchandising. Nor is the Commission 
opposed to self-medication, as was contended. Nor is it opposed to 
the manufacture and sale of laxative compounds when the consumer 
is warned and assured of protection against fraud or against any con- 
dition or practice which would be inimical to his health or which 
would result in the pilfering of his pocketbook. 

The consumer often is the unjust, and sometimes tragic victim in 
this general field of self-medication associated with the word “laxa- 
tives.” There is evidence in this case, and it is impressive, that laxa- 
tives should not be taken continuously, or with regularity, and in 
certain conditions only with extreme caution and only when a skilled 
physician orders them to be taken. The evidence on this point, how- 
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ever, does not constitute a preponderance of evidence on which this 
Commission must proceed. But the Commission has acted, as will be 
hereinafter stated, to offer its cooperation to other Government agen- 
cies in making use of all this evidence to give additional protection to 
the consumer. 

The advertising profession is an honorable profession. It has con- 
tributed, tremendously, to the sale and distribution of the products of 
business and thus has served the public interest. 

Likewise, the manufacture and distribution of medical preparations 
is an honorable business. It has every right to the respect had for 
the profession of medicine and many will agree that the medical pro- 
fession is generally and should always be the most honorable of pro- 
fessions. But the time is here, in fact it has long passed, when those 
engaged in the manufacture and distribution of such preparations 
and those engaged in associated advertising businesses must take steps 
again, as they did some years ago, to rid the house of those who have 
less regard for the truth of their representations to the public. There 
is every reason to believe that the consumers who are victims of these 
practices are all too often the less-informed and the less able to protect, 
themselves and their pocketbooks. They are all too often the con- 
sumers who are weakened by the fear of illness and burdensome medi- 
cal expenses, and by unemployment, and who thus become the ready 
victims of those who would prey upon them by falsely advertising 
medicinal products. 

This Commission is ready and anxious to cooperate in every way 
and at all times with everyone interested in protecting these honorable 
professions and businesses from the unlawful practices of the few. 

The Commission was asked, in this case, to declare that it was un- 
qualifiedly unsafe to consume this product. The Commission does not 
believe the evidence thus far adduced justifies such statements. The 
authority of this Commission extends only to false and deceptive ad- 
vertising and practices in the sale and distribution in interstate com- 
merce of such products. Other agencies of the Government are con- 
cerned with the advancement and welfare of the public health. Often 
the obligations of the authority conferred on the Commission and 
those of other agencies of Government become interrelated, and in 
some degree this case is an example. 

The record in this case contains an exceptionally fine body of factual 
testimony relative to this product and to the effect of laxatives on the 
human system. Extensive research was done by some of the ablest 
of physicians and scientists who, without remuneration, contributed 
their skills that the public might be served. The Commission wishes 
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to honor them and their service to the public interest by specifically 
naming them. They are as follows: 

Dr. Jesse L. Bollman, professor of physiology at the University of 
Minnesota and in the graduate school of the Mayo Foundation, as 
well as assistant director of the experimental research laboratory of 
the Mayo Foundation at Rochester, Minn. 

Dr. Anton J. Carlson, former chairman of the department of physi- 
ology of the University of Chicago; author of many books and treatises 
on the stomach, intestines, salivary glands, digestion, etc. 

Dr. James T. Case, professor of radiology and head of the X-ray 
department of Northwestern University Medical School at Chicago; 
former president of the American Roentgen-Ray Society, American 
Radium Society, and American College of Radiology; also an in- 
ventor of cholecystography, a method of visualizing the gall bladder 
by X-ray processes. 

Dr. Andrew Conway Ivy, is now vice president of Illinois University 
Medical School at Chicago, and head of that university’s medical 
school; for many years was head of the department of physiology 
of Northwestern University, and of pharmacology, materia medica,. 
and toxicology of that University ; organizer and director of the Naval 
Medical Research Institute at Bethesda, Md.; chairman of the sec- 
tion of physiology and pathology of the American Medical Associa- 
tion; managing editor of the Journal of Gastroenterology; discoverer 
of the hormone “cholesystokinin,” the substance which causes the gall 
bladder to contract and evacuate upon ingestion of sufficient quantities 
of fats or fruit juices. 

Dr. John Salem Lockwood, now a professor of surgery at Yale Uni- 
versity, formerly assistant professor of research at the University 
of Pennsylvania and acting director of the Harrison department of 
surgical research at the University of Pennsylvania. 

Dr. Walter Lincoln Palmer, professor of internal medicine at the 
University of Chicago; vice president of the American Gastroentero- 
logical Society. 

Dr. Cecelia Riegel, biochemist of the Harrison department of surgi- 
cal research of the University of Pennsylvania. 

This body of factual testimony was obtained through expenditure 
of public funds, in part, and it should not be permitted to become 
buried in Government files. The Commission has decided that it 
will be called to the attention of all other Government agencies which 
are interested and that the Commission shall thus offer to cooperate 
in making use of it for the common good. The Commission will, 
hereafter, seek every opportunity to make use of comparable eiiddtica 
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so that the maximum of possible contribution shall be made to the 
consumers. We think the evidence should convince anyone that un- 
restricted consumption of laxative compounds often invites injury 
to the health of the consumer; and the advertising columns in many 
publications now indicate all too clearly that the consumption of laxa- 
tives has become a fad or a craze induced by high-pressure advertising 
practices. 

The Commission was asked to include in its order to cease and desist, 
not only Carter Products, Inc., but the advertising agency, Street & 
Finney. The evidence seems to indicate that Street & Finney were 
equally culpable of the unlawful practices involved. The Commission 
has included advertising agencies in orders on some occasions, and 
on others it has not done so. The Commission will be asked to in- 
struct its staff that hereafter advertising agencies will be cited in 
every case when the facts warrant such action. 

This case also is an example of the cases and experiences which 
induced the Commission to declare, as it recently did, that it will 
seek, in the future, to make every possible use of its authority to enjoin 
such practices as these whenever such action is warranted in the public 
interest. This case has been before the Commission for a long time. 
For some of the delay, the Commission may well be responsible, but 
the record in this case is a very long one, involved and intricate. The 
day of judgment and penalty must be brought nearer to the day of 
commission of fraud. The Commission is continuing to exert its ef- 
forts and to make use of its very limited funds to accomplish that 
purpose. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4918. Complaint, Feb. 20, 1943— Decision, Mar. 29, 1951 


Where a corporation engaged, among other things, in the manufacture and com- 
petitive interstate sale and distribution of inexpensive fountain pen points 
which it sold to manufacturers and assemblers of fountain pens for incor- 
poration into fountain pens to be sold to the consuming public; 

(a) Stamped on certain of its said points such inscriptions as “14 Kt. Gold 
Plated” or “14 K Gold Plated”; with tendency to deceive the purchasing 
public into the belief that said points were plated with a substantial amount 
of 14 karat gold alloy of substantial thickness, the minimum necessary to 
protect them from the corrosive effects of ink; 

(b) Stamped certain pens “Iridium Point” or “Iridium Tipped,” notwithstand- 
ing the fact that none of the tipping materials it used contained any iridium, 
noted for its hardness and wear-resistant properties; with tendency to 
deceive the purchasing public in such respect ; and, 

(c) For a time stamped on certain pen points, in accordance with instructions 
from a certain company to which it sold them the inscription “Waltham,” 
notwithstanding the fact that the well-known manufacturer of high-grade 
watches and precision instruments had no connection with the pen points so 
marked; with tendency to deceive the purchasing public into the belief 
that said products were those of the Waltham Watch Manufacturing Co.; 

With the result of furnishing manufacturers and assemblers of pens with the 
means of deceiving the public in the aforesaid respects, and with capacity 
to deceive and mislead a substantial portion of the purchasing public into 
the erroneous belief that aforesaid representations were true, and thereby 
into the purchase of substantial quantities of its said pen points, and to 
divert unfairly to it trade and commerce from its competitors who do not 
falsely represent their products, to the injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and consti- 
tuted unfair methods of competition in commerce and unfair and decep- 
tive acts and practices therein. 


As respects respondent’s contention that the terms “Iridium Point” and “Tridium 
Tipped” had acquired a secondary meaning and now mean to the trade and 
to the public merely that pen points so designated are tipped with a hard, 
wear-resisting material: the Commission found that said contention was not 
supported by the record and that respondent’s use of said terms to describe 
its products was erroneous and misleading. 


As respects respondent’s contention that since the word “Waltham” was in- 
scribed only upon pen points ordered by the company above referred to and 
upon its instructions, and since respondent’s last shipment of pen points 
thus marked was made about 2 years prior to the issuance of the complaint, 
no order to cease and desist should be entered as to such representations: 
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the Commission found that respondents by thus acting had placed in the 
hands of said company the means of deceiving the public and, in view of 
respondent’s contention throughout the proceedings that it was not guilty 
of any deception since it was acting on instructions from its customer in 
using the name, was of the opinion that there was no assurance that re- 
spondent might not resume the practice, and therefore found that an order 
requiring it to cease and desist from inscribing the name on its pen points, — 
under the circumstances, was in the interest of the public. 


As respects respondent’s contention that since it had entered into and abided 
by a stipulation, prior to the issuance of the complaint in the instant matter, 
to cease and desist representing that its pen points were solid gold, no order 
to cease and desist should be entered by the Commission as to Such represen- 
tation: the Commission was of the view that respondent’s continued repre- 
sentation that its pen points were 14 karat gold plated, when they were in 
fact coated with such a thin covering, of Such minute quantity, of gold alloy 
as not to constitute 14 karat gold plate as understood by the purchasing pub- 
lic, was So similar to its aforesaid prior false representation that said points 
were made of 14 karat gold, as to create a doubt as to whether respondent 
might not in the future resume the practice of falsely so representing, and 
that therefore an order requiring it to cease and desist from falsely repre- 
senting that its pen points were made of an alloy of gold was in the interest 
of the public. 

Before Mr. Andrew B. Duvall and Mr. Henry P. Alden, trial 
examiners. 
Mr. Karl Stecher and Mr. William L. Pencke for the Commission. 


Symnestvedt & Lechner, of Philadelphia, Pa., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that C. Howard Hunt 
Pen Co., a corporation, hereinafter referred to as respondent, has 
violated the provisions of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrarn 1. Respondent, C. Howard Hunt Pen Co., is a corpora- 
tion, organized, existing, and doing business under and by virtue of 
the laws of the State of New Jersey, with its principal place of 
business located in the city of Camden, State of New Jersey. 

Par. 2. Respondent is now and for some years last past has been 
engaged in the manufacture, sale, and distribution of stationery sup- 
vlies, including cheap fountain-pen points. Respondent causes said 
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products, when sold, to be shipped from its said place of business 
in the State of New Jersey to the purchasers thereof located in other 
States of the United States and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in its said fountain-pen points, in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business and 
for the purpose of inducing the purchase of its said fountain-pen 
points, respondent has caused and now causes certain descriptive 
words, figures, letters, and symbols to be stamped or imprinted upon 
the pen points which it sells in commerce as aforesaid. Typical of the 
symbols on respondent’s said pen points, all of which pen points have 
the appearance of gold, are the following: 


DURIUM ARNOLD 
14 Kt. Gold DURIUM 
Plated petersburg 
No. 4 va. 
Southern Pen DURIUM 
14K (large figures and letter) 14K (very large figures and letter) 
gold plated (very small letters) gold plate (very small letters) 


durium (very small letters) 


WARRANTED DURIDIUM DURIPOINT 
14KT, (very large letters and fig. 14 (very large figures) 
ures) KT. (very large letters) 


(large space) 
gold plate (very small letters) gold plate (very small letters) 


EVERLAST WARRANTED DURIUM TIPPED 
MADE 14K (very large figures and letter) 
IN gold plate (very small letters) 
WALTHAM 
U.S. A. ie 
DURIUM TIP 
14K (very large figures and letter) MADE IN 
gold plate (very small letters) U. S. A. 
WALTHAM DU-O-WAY 
DU-O-WAY TIP 
TIP (STAR IN CIRCLE) prea 
14K ik JECID 
gold plate GOLD PLATE 


, At DCE Bats 

Par. 4. The words “Durium,” “Duridium,” and “Duripoint” when 
used in the manner set forth in paragraph 3 above, either alone or 
in combination with “tip” or “tipped,” constitute a representation 
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that respondent’s pen points thus designated and described are tipped 
with some special substance of unusual hardness and wearing qualities. 
Respondent’s use of the word “Everlast” as illustrated in paragraph 3 
hereinabove constitutes a representation that respondent’s pen point 
thereby referred to is made of especially durable materials and is 
everlasting or of unusual lasting qualities. The word “Waltham” 
used by respondent in the manner set forth in paragraph 8 above has 
the capacity and tendency to create and creates in the minds of a 
substantial portion of the purchasing public the impression that 
respondent’s fountain pen points thereby referred to are products 
of the Waltham Watch Co., a long-established and well-known manu- 
facturer of high-grade watches and precision instruments. The coined 
word “Du-O-Way” used by respondent in the manner set forth in 
paragraph 3 above tends to create the impression in the minds of 
many members of the purchasing public that there is some connection 
between the pen points so designated and referred to and the “Duo- 
fold” pen, a favorably known and widely advertised product of the 
Parker Pen Co. Respondent’s use of the words “Iridium tipped” 
stamped on its said pen points as illustrated in paragraph 3 herein- 
above constitutes a representation that said pen points are tipped 
with a comparatively rare and expensive element known as iridium. 

Par. 5. In truth and in fact the words “Durium,” “Duridium,” and 
“Duripoint” are coined and are not known to science or the industry 
in question and the pen points which they are used to describe are 
not tipped with any material or element of unusual hardness or wear- 
ing qualities. The pen point called “Everlast” is not made of espe- 
cially durable materials nor has it unusual lasting qualities. The 
Waltham Watch Co. has nothing to do with the manufacture of the 
pen point designated “Waltham Du-O-Way” and the Parker Pen Co. 
has nothing to do with the manufacture of pen points with reference 
to which the coined word “Du-O-Way” is used in the illustrations 
shown in paragraph 38 hereinabove. None of respondent’s pen points 
are tipped with the element iridium. 

Par. 6. The inscription “14Kt. Gold” in the first combination of 
words and figures quoted in paragraph 3 hereof, in appearing on one 
and the same line, has the capacity and tendency to create and creates 
the impression in the minds of many members of the purchasing pub- 
lic that respondent’s pen point described therein is made of 14-carat 
gold. 

In the other illustrations set forth in paragraph 8 hereinabove the 
figures and letters “14K” and “14KT” are invariably stamped in 
large type in a conspicious place on respondent’s pen points and under- 
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neath the same there is stamped the legend “Gold Plate” or “Gold 
Plated” in type so small in each instance as to be inconspicuous and 
even illegible to a large portion of the purchasing public without the 
aid of a magnifying glass; these words “Gold Plate” and “Gold 
Plated” are stamped so far down the shank of the pen point that they 
are hidden from view when the point is properly fixed in the barrel 
of the pen, so that the purchasing public can see only the symbol 
“14K” or “14KT” which is a representation, direct or implied, that 
respondent’s said pen points are made of 14-carat gold. 

Par. 7. As a matter of fact none of respondent’s pen points are 
made of 14-carat gold or gold of any fineness. Respondent’s pen 
points are made of brass or steel thinly electroplated with gold of 
approximately 22-carat fineness which does not have the hardness and 
wearing qualities of genuine 14-carat gold. 

Par. 8. Pen points made of gold are considered by many to have 
exceptional durability and superior writing qualities and many be- 
lieve that the most satisfactory alloy for high-grade pen points is 
14-carat gold. Originally all fountain pen points were made of 
14-carat gold. 

For years many of the most prominent and largest manufacturers 
of high-grade fountain pens whose points were made of 14-carat gold 
put no carat marking at all on their pen points and this practice is 
still followed by some of said manufacturers of high-grade fountain 
pens, but the public has generally understood and still understands 
that said points were and are made of 14-carat gold. Other reputable 
manufacturers have truthfully stamped and do stamp the symbols 
“14K” or “14KT” on their pen points and the public has for years 
associated such symbols with gold pen points. 

Par. 9. Respondent’s pen points which are stamped “Gold Plated” 
or “Gold Plate” are not in fact gold plated as that term is commonly 
used and understood by a substantial portion of the purchasing pub- 
lic.. The amount of gold deposited on said pen points is insignificant 
both in quantity and value. It is so small as not to be worth the ex- 
pense of attempting to salvage it from damaged pen points. Less 
than 8 cents’ worth of gold is deposited on each gross of respondent’s 
so-called gold plated pen points. 

Par. 10. Many purchasers of respondent’s fountain pen points re- 
ferred to in paragraph 2 hereof use said fountain pen points branded 
and stamped as hereinabove set out in manufacturing and assembling 
fountain pens sold by them to the consuming public. 

By placing in the hands of manufacturers and assemblers of foun- 
tain pens its fountain pen points colored, stamped, and branded as 
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aforesaid, respondent furnishes said manufacturers and assemblers 
with the means of deceiving the public into the belief that said foun- 
tain pen points are made of genuine 14-carat gold and that they are 
tipped with iridium or some other durable material; that they have - 
unusual lasting qualities; that those stamped with the name “Walt- 
ham” are made by the well-known watch manufacturer of that name; 
and that those points referred to or designated by the word “Du-O- 
Way” are products of the Parker Pen Co.; and with the further means 
of deceiving the public with respect to the value and quality of said 
fountain pens. 

Par. 11. There are among the competitors of respondent many per- 
sons, partnerships, and corporations that manufacture, sell, and dis- 
tribute fountain pens and fountain pen points that truthfully brand, 
label, color, and represent their pen points. 

Par. 12. The aforesaid acts, practices, and representations of the 
respondent have had and now have the capacity and tendency to and 
did and do deceive and mislead a substantial portion of the purchas- 
ing public into the erroneous and mistaken belief that the aforesaid 
false, misleading, and deceptive acts, practices, and representations 
are true and into the purchase of substantial quantities of respondent’s 
fountain pen points, because of such erroneous and mistaken belief 
so induced, and they thereby have the capacity and tendency to divert 
unfairly and they have diverted to the respondent trade in commerce 
from its said competitors who do not falsely represent their products, 
and the capacity and tendency to cause injury to competition in com- 
merce between and among the various States of the United States 
and in the District of Columbia. 

Par. 18. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on February 20, 1948, issued and sub- 
sequently served its complaint in this proceeding upon the respondent, 
C. Howard Hunt Pen Co., a corporation, charging it with the use of 
unfair and deceptive acts and practices in commerce and unfair meth- 
ods of competition in commerce in violation of the provisions of said 
act. After the filing of respondent’s answer, testimony and other 
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evidence in support of and in opposition to the allegations of the 
complaint were introduced before a trial examiner of the Commis- 
sion theretofore designated by it, and such testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
The report of the trial examiner upon the evidence and exceptions 
to such report having been filed, the proceeding came on for hear- 
ing before the Commission upon the record, and the Commission, being 
of the opinion that the evidence in the record was insufficient to enable 
it to determine the issues, ordered the proceeding reopened for the 
introduction of further evidence. In conformity with the directions 
contained in that order, additional testimony, and other evidence in 
support of and in opposition to the allegations of the complaint were 
introduced before a substitute trial examiner of the Commission there- 
tofore duly designated by it, and such additional testimony and other 
evidence, together with the recommended decision of the substitute 
trial examiner and exceptions thereto, were duly reported and filed. 
Subsequently, the proceeding was submitted to the Commission upon 
the record, including a stipulation of counsel consenting to the issu- 
ance by the Commission of an order to cease and desist correspond- 
ing in form and substance with the draft of the order set forth in 
the trial examiner’s recommended decision and waiving the filing of 
briefs and oral argument. The Commission being of the opinion that 
the said recommended order to cease and desist should be altered in 
certain material respects, however, declined to dispose of the pro- 
ceeding by the issuance of the order recommended by the trial ex- 
aminer and issued a tentative order to cease and desist, with leave 
to respondent to file a brief in opposition to such order and request 
oral argument thereon. 

Thereafte~, this proceeding regularly came on for final hearing be- 
fore the Commission upon the complaint, the respondent’s answer 
thereto, the testimony, and other evidence, the report of the original 
trial examiner upon the evidence and exceptions to such report, the 
substitute trial examiner’s recommended decision and the exceptions 
thereto of counsel for respondent, briefs in support of and in opposi- 
tion to the complaint and oral argument thereon, and briefs and oral 
argument in opposition to and in support of the entry of the afore- 
said tentative order to cease and desist; and the Commission having 
duly considered the matter and having entered its order disposing of 
the exceptions to the recommended decision of the trial examiner 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom : 
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Paragrary 1. Respondent, C. Howard Hunt Pen Co., is a corpora- 
tion, organized, existing, and doing business under and by virtue of the 
laws of the State of New Jersey, with its office and principal place of 
business located at Seventh and State Streets, Camden, N. J. © 

Par. 2. Respondent is now and for many years last past has been 
engaged in the manufacture, sale, and distribution of stationery sup- 
plies, including inexpensive fountain pen points. Respondent sold 
and is now selling such pen points to manufacturers and assemblers of 
fountain pens who incorporate the said pen points into fountain pens 
sold by it to the consuming public. Respondent causes its said prod- 
ucts, when sold, to be shipped from its place of business in the State of 
New Jersey to the purchasers thereof located in other States of the 
United States and in the District of Columbia. Respondent main- 
tains, and at all times mentioned herein has maintained, a course of 
trade in its said fountain pen points, in commerce between and among 
the various States of the United States and in the District of Columbia. 

Par. 38. In the course and conduct of its aforesaid business respond- 
ent is now and for many years last past has been stamping on certain 
of its said points inscriptions containing representations as to the com- 
position and quality of the said points or the tips thereof. Among 
and typical of the representations stamped thereon are the following: 


14 Kt Gold Plated 
14 K Gold Plate 
Iridium Point 
Iridium Tipped 


The use by respondent of the inscriptions “14 Kt Gold Plated” and 
“14 K Gold Plate” and others of similar import and meaning not set- 
out herein, has the tendency and capacity to deceive and mislead the 
purchasing public into the belief that said fountain pen points so 
marked are plated with a substantial amount of 14 caret gold alloy of 
substantial thickness. In truth and in fact, respondent’s fountain 
pen points so marked are not plated with a substantial amount of gold 
alloy and the plating on the said points is not of a substantial thick- 
ness. Its said points so marked are coated with a gold alloy of a 
thickness of less than 0.000007 of an inch. Certain of said points man- 
ufactured by respondent prior to 1938 were tested by the National 
Bureau of Standards and were found to be coated with a gold alloy 
of a thickness of from approximately 0.0000036 to less than 0.000002 
of an inch, which gold alloy had a value of approximately 5 cents 
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per gross of pen points! The coating of gold alloy on the pen points 
so tested consisted of such a minute quantity that its actual carat 
fineness could not be determined. There is no evidence that respond- 
ent’s methods of gold plating their pen points have varied from the 
time of manufacture of the pen points so tested. 

Fourteen carat is a standard of fineness representing that an object 
so marked consists of an alloy which contains 1444 pure gold by 
weight. Gold plating of 14 carat fineness is the lowest carat fineness 
of gold which will succesfully resist the corrosive effects of ink. A 
substantial thickness of gold plating of a fineness of not less than 14 
carat is necessary to protect fountain pen points from such corrosion, 
One of the purposes of gold plating fountain pen points is to protect. 
them from such corrosion. Fountain pen points which are covered 
with a substantial thickness of gold plating of a fineness of not less 
than 14 carat have great appeal to the consuming public because of the 
appearance, intrinsic value and known resistance to corrosion of the 
gold. 

_ The use by respondent of the inscriptions “Iridium Point” and 

“Tridium Tipped” and other similar in import and meaning not set-out 
herein, has the tendency and capacity to deceive and mislead the 
purchasing public into the belief that the said fountain pen points 
are tipped with iridium, a metal which is noted for its hardness and 
wear-resistant properties. Actually, none of the tipping materials 
used by respondent for its pen points contain any iridium. 

Respondent contends that the terms “Iridium Point” and “Tridium 
Tipped” have acquired a secondary meaning—that these terms now 
mean to the trade and the public merely that pen points so designated 
are tipped with a hard, wear resisting material. The Commission 
finds, however, that this contention is not supported by the record 
and that respondent’s use of these terms to designate and describe 
its products is erroneous and misleading. 

Par. 4. In the course and conduct of the aforesaid business in 1941 
and for several year prior thereto, respondent stamped the inscrip- 
tion “Waltham” on certain fountain pen points which it sold to the 
Starr Pen Co., of Chicago, Il., in accordance with instructions from 
that company. The use by respondents of the inscription “Waltham” 
had the tendency and capacity to deceive and mislead the purchasing 

1 Although the record is silent as to what would constitutte a substantial thickness of 
gold alloy in gold plating, it is noted that the Commission on October 11, 1948, promul- 
gated trade practice rules for the fountain pen and mechanical pencil industry. ‘These 
rules provided, among other things, that the term ‘gold plated” is deceptive when used 


as descriptive of fountain pen parts which have a covering of gold or of gold alloy of a 
minimum thickness throughout of less than 0.000007 of an inch. 
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public into the belief that the said fountain pen points so marked 
were products of the Waltham Watch Manufacturing Co., a well- 
known manufacturer of high-grade watches and precision instru- 
ments. Actually, the Waltham Watch Manufacturing Co., had no 
connection with the manufacturing, sale, or delivery of the said 
fountain pen points so marked. 

Par. 5. In the course and conduct of the aforesaid business for 
several years prior to 1939, respondent stamped on certain of its pen 
points the inscription “14 K” or “14 Kt” in large type and underneath 
stamped the inscription “Gold Plate” or “Gold Plated” in type so 
small as to be inconspicuous and almost illegible. On certain of these 
pen points the inscriptions “Gold Plate” or “Gold Plated” were 
stamped so far down the shank of the pen point as to be hidden from 
view when the point was properly fixed in the barrel of the fountain 
pen. The use by respondent of such inscriptions in this manner has 
had the tendency and capacity to deceive and mislead the purchasing 
public into the belief that said fountain pen points so marked were 
made of an alloy of gold. In truth and in fact such pen points were 
made of other materials coated with an alloy of gold. 

On July 31, 1939, respondent entered into an agreement with the 
‘Commission to cease and desist from continuing to mark its fountain 
yen points in any manner having the capacity or tendency to cause 
the belief that the pen points are of 14 carat solid gold when such is 
not the fact. Since that agreement, on all pen points manufactured 
by respondent marked with the incription “14 K Gold Plate” or “14 Kt 
Gold Plated,” the said numerals and letters thereon have been of the 
same size, and the words “Gold Plate” or “Gold Plated” have been 
placed sufficiently far from the base of the pen point so as to always 
be clearly visible when the point so marked was assembled in the 
completed fountain pen. 

Par. 6. The evidence of record is not sufficient to sustain the allega- 
tions of the complaint that respondents use of the words “Durium,” 
“Duridium,” and “Duripoint,” either alone or in combination with 
the words “tip” or “tipped,” has the capacity and tendency to deceive 
and mislead a substantial portion of the purchasing public into be- 
lieving that its pen points so marked were tipped with some special 
substance of unusual hardness and wearing qualities; that respond- 
ents use of the word “Du-O-Way” tends to create an impression in 
the minds of a substantial portion of the purchasing public that there 
is some connection between the pen points so marked and pen points 
inscribed with the word “Duofold,” a mark used on pens manufactured 
and sold by the Parker Pen Co.; that the Parker Pen Co. used the 
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word “Duofold” before respondent used the word “Du-O-Way,” or 
has any superior rights to the word; that respondent’s pen points 
marked with the word “Everlast” were not made of especially durable 
materials and were not of unusual lasting qualities; or that the public 
has been misled, or is likely to be misled or deceived, by the golden 
color of respondent’s pen points, into falsely believing that such points 
are either made of gold alloy or are gold-plated. 

Par. 7. Many purchasers of respondent’s fountain pen points re- 
ferred to in paragraph 2 hereof use said fountain pen points stamped 
and inscribed, as set out in paragraph 3, 4, and 5 hereof, in manufac- 
turing and assembling fountain pens sold by them to the consuming 
public. 

By placing in the hands of manufacturers and assemblers of foun- 
tain pens its fountain pen points stamped and inscribed as aforesaid, 
yespondent has furnished said manufacturers and assemblers with the 
means of deceiving the public into the belief that certain of the said 
fountain pen points were made of genuine 14 carat gold, that certain 
other fountain pen points were plated with a substantial quantity of 
14 carat gold of substantial thickness, that certain other fountain pen 
points were tipped with iridium and that certain other pen points were 
products of the Waltham Watch Manufacturing Co. 

Par. 8. Respondent contends that, inasmuch as the word 
“Waltham” was inscribed only upon its pen points ordered by the 
Starr Pen Co. upon its instructions, and inasmuch as the respondent’s 
last shipment of pen points so marked was made in July of 1941, 
approximately 2 years prior to the issuance of the complaint herein, 
no order to cease and desist should be entered as to these representa- 
tions. The Commission having found that by so acting respondent 
placed in the hands of the Starr Pen Co. the means of deceiving the 
public, and because respondent has contended throughout these pro- 
ceedings that it was not guilty of any deception because it was acting 
on instructions from its customer in using the name “Waltham,” it 
is of the opinion that there is no assurance that respondent may not 
resume this practice and therefore finds that an order requiring re- 
spondent to cease and desist from inscribing “Waltham” on its pen 
points, under the circumstances, is in the interest of the public. 

Respondent further contends that, inasmuch as it entered into a 
stipulation with the Commission prior to the issuance of the com- 
plaint in this matter wherein it agreed to cease and desist from repre- 
senting that its pen points are of solid gold, and inasmuch as it has 
complied with that agreement, no order to cease and desist should 
be entered by the Commission as to such representation. ‘The Com- 
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mission has found that respondent has continued to represent that its 
pen points are 14 carat gold-plated when in fact they are coated with 
such a thin covering of such a minute quantity of gold alloy as to 
not constitute 14 carat gold plate as that term is understood by the 
purchasing public. In the view of the Commission the respondent’s 
false representation that its pen points are plated with 14-carat gold 
and its prior false representation that the pen points are made of 
14-carat gold are so similar as to create a doubt as to whether the 
respondent may not in the future resume the practice of falsely repre- 
senting that its pen points are made of 14-carat gold. The Commis- 
sion therefore finds that an order requiring respondent to cease and 
desist from falsely representing that its pen points are made of an 
alloy of gold is in the interest of the public. 

Par. 9. Respondent in the course and conduct of its aforesaid busi- 
ness has been and is now in active competition with many persons, 
partnerships, and corporations that manufacture, sell, and distribute 
fountain pens and fountain pen points and who truthfully brand, 
label, and represent their pen points. 

Par. 10. The acts, practices, and representations as found in para- 
graphs 3, 4, and 5 of these findings have had and now have the capacity 
and tendency to deceive and mislead a substantial portion of the 
purchasing public into the erroneous and mistaken belief that the 
aforesaid false, misleading, and deceptive acts, practices, and repre- 
sentations are true, and into the purchase of substantial quantities of 
respondent’s fountain pen points, because of such erroneous and mis- 
taken belief so induced, and they hereby have the capacity and tend- 
ency to divert unfairly to the respondent trade in commerce from 
its said competitors who do not falsely represent their products, and 
the capacity and tendency to cause injury to competition in commerce 
between and among the various States of the United States and in 
the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the respondent’s 
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answer thereto, testimony, and other evidence introduced before trial 
examiners of the Commission theretofore duly designated by it, the 
report of the original trial examiner upon the evidence and exceptions 
to such report, the recommended decision of the substitute trial ex- 
aminer and exceptions thereto, briefs in support of and in opposition 
to the complaint and oral argument thereon and briefs and oral argu- 
ment in opposition to and in support of a tentative order to cease and 
desist attached to the Commission’s order of May 22, 1950, rejecting 
the trial examiner’s recommended order to cease and desist and afford- 
ing the respondent an opportunity to show cause why said tentative 
order should not be entered as the Commission’s order to cease and 
desist; and the Commission, having disposed of the exceptions to 
the trial examiner’s recommended decision and having made its find- 
ings as to the facts and its conclusion that the respondent has violated 
the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent, C. Howard Hunt Pen Co., a 
corporation, and its officers, agents, representatives, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, or distribution in commerce, as commerce 
is defined in the Federal Trade Commission Act, of fountain pen 
points, do forthwith cease and desist from: 

(1) Representing, through the use on fountain pen points of the 
term “14 Kt. Gold Plated” or “14 K. Gold Plate,” or any other term 
or mark, that such points are coated or covered with an alloy of sub- 
stantial thickness and not less than 1444 by weight of gold, when such 
is not the fact;,or misrepresenting in any manner the quantity or 
quality of the gold coating or covering on any fountain pen points. 

(2) Representing in any manner, direct or by implication, that 
fountain pen points are made of an alloy of gold when such points 
are in fact made of other materials and are merely coated or covered 
with an alloy of gold. 

(3) Using the word “Tridium” or the words eeryaciiat Tipped,” 
any simulation thereof, either alone or in conjunction with Anis 
words, to designate, nesenites or refer to any fountain pen points 
which are not in fact tipped with the element iridium. 

(4) Using the word “Waltham” as an imprint on or in connection 
with the sale of any fountain pen points; or otherwise representing 
that any of the respondent’s fountain pen points are the products of 
the Waltham Watch Manufacturing Co. of Waltham, Mass. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 

919675—53——78 


1184 FEDERAL TRADE COMMISSION DECISIONS 


Complaint: 47 F.T. OC. 


In THE MATTER OF 


_ FASHION TOWNE, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5678. Complaint, July 12, 1949—Decision, Apr. 3, 1951 


Where a corporation and two officers thereof who dominated its affairs, engaged 
in the introduction into commerce, and in the offer, sale, transportation, 
and distribution therein of wool products subject to the Wool Products 
Labeling Act and to the rules and regulations promulgated thereunder— 

Misbranded certain ladies two-piece suits in violation of the provisions of said 
act in that coats of said suits were labeled as 100 percent wool when they 
contained 8114 percent wool and 1814 percent cotton, and the skirts thereof 
were not labeled in any manner nor provided with other means of identi- 
fying their fiber content: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of said act and rules and regulations, and constituted unfair and 
deceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


Mr. Jesse D. Kash for the Commission. 
Posner, Berge, Fou & Arent, of Washington, D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, 
having reason to believe that Fashion Towne, Inc., a corporation, and 
Morton Davis and Anna Davis, individually and as officers of Fashion 
Towne, Inc., hereinafter referred to as respondents, have violated the 
provisions of said acts and rules and regulations promulgated under 
the Wool Products Labeling Act of 1939, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

ParacrarH 1. Respondent Fashion Towne, Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
Jaws of the State of New York, with its office and principal place of 
business located at 225 West Thirty-seventh Street, New York, N. Y. 

Respondents Morton Davis and Anna Davis are president and sec- 
retary and treasurer, respectively, of respondent corporation, with 
their office and principal place of business located at 225 West Thirty- 
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seventh Street, New York, N. Y. Said individual respondents domi- 
nate the affairs of corporate respondent and are responsible for its 
acts and practices including those hereinafter referred to. Respond- . 
ents Fashion Towne, Inc., a corporation, and Morton Davis and Anna 
Davis, are engaged in the manufacture for introduction and in the 
introduction into commerce, and in the sale, transportation and dis- 
tribution in commerce of wool products, as such products are defined 
in the Wool Products Labeling Act of 1939, as “commerce” is defined 
in said act and in the Federal Trade Commission Act. 

Par. 2. Respondents’ said wool products are composed in whole or 
in part of wool, reprocessed wool, or reused wool, as those terms are 
defined in the Wool Products Labeling Act of 1939, and such products 
are subject to the provisions of said act and the rules and regulations 
promulgated thereunder. Since July 15, 1941, respondents have vio- 
lated the provisions of said act and said rules and regulations in the 
manufacture for introduction, and in the introduction into commerce 
and in the sale, transportation, and distribution of said wool products 
in said commerce, by causing said wool products to be misbranded 
within the intent and meaning of said act and said rules and 
regulations. 

Par. 3. Among the wool products manufactured for introduction 
into commerce by respondents and introduced into ecommerce, sold, 
transported, and distributed in commerce by respondents are ladies’ 
suits. Exemplifying respondents’ practice of violating said act and 
the rules and regulations promulgated thereunder is their misbranding 


_ _ of the aforesaid wool products in violation of the provisions of said 


act and the said rules and regulations by failing to affix to said wool 
products a stamp, tag, label, or other means of identification, or a sub- 
stitute in lieu thereof, as provided by said act, showing (a) the per- 
centage of the total fiber weight of the wool product, exclusive of or- 
namentation not exceeding 5 per centum of said total fiber weight, of 
(1) wool, (2) reprocessed wool, (3) reused wool, (4) each fiber other 
than wool where said per centum by weight of such fiber was 5 per 
centum or more, and (5) the aggregate of all other fibers; (6) the 
maximum percentage of the total weight of the wool product of non- 
fibrous loading, filling, or adulterating matter; (c) the percentages 
in words and figures plainly legible by weight of the wool content of 
such wool product where said wool product contains a fiber other than 
wool; (d) the name of the manufacturer of the wool product, or the 
manufacturer’s registered identification number and the name of a 
seller or reseller of the product as provided for in the rules and regu- 
lations promulgated under such act, or the name of one or more per- 
sons subject. to section 3 of said act with respect to such wool product. 
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The misbranded wool products referred to above were introduced, 

sold, transported, distributed, delivered for shipment, shipped, and 
_ offered for sale, in commerce, by each of the respondents. 

Par. 4. The aforesaid acts, practices, and methods of the respond- 
ents, as alleged herein, were and are in violation of the Wool Products 
Labeling Act of 1939 and the rules and regulations promulgated there- 
under, and constitute unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 


Report, Frnpin¢s as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the au- 
thority vested in it by said acts, the Federal Trade Commission, on 
July 12, 1949, issued and subsequently served its complaint in this 
proceeding upon the respondents named in the caption hereof, charg- 
ing them with the use of unfair and deceptive acts and practices in 
commerce in violation of the provisions of those acts. No answer 
was filed by the respondents. On April 21, 1950, a stipulation as to 
the facts was entered into by and between Daniel J. Murphy, chief, 
Division of Litigation, of the Commission, and respondents, in which 
it was stipulated and agreed that subject to the approval of the Com- 
mission the statement of facts contained therein may be taken as the 
facts in this proceeding and in lieu of evidence in support of the 
charges stated in the complaint or in opposition thereto, and‘that the 
Commission may proceed upon said statement of facts to make its re- 
port stating its findings as to the facts (including inferences which 
it may draw from the said stipulated facts) and its conclusion based 
thereon, and enter its order disposing of the proceeding, without the 
presentation of argument or the filing of briefs. Respondents ex- 
pressly waived the filing of a recommended decision by the trial ex- 
aminer. The Commission having served upon the respondents its 
tentative decision, together with leave to show cause why such tentative 
decision should not be entered as the final decision of the Commission, 
and the respondents not having appeared in response to the leave to 
show cause, this proceeding regularly came on for final consideration 
before the Commission upon the complaint and stipulation, said stipu- 
lation having been approved, accepted, and filed; and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn 
therefrom. | 
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Paracrapn 1. Respondent Fashion Towne, Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York, with its office and principal place of 
business located at 225 West Thirty-seventh Street, New York, N. Y. 

Respondents Morton Davis and Anna Davis are president and 
secretary-treasurer, respectively, of respondent corporation, with their 
office and principal place of business located at 225 West Thirty- 
seventh Street, New York, N. Y. Said individual respondents domi- 
nate the affairs of the corporate respondent and are responsible for 
its acts and practices, including those hereinafter referred to. 

Par. 2. The respondents are engaged in the introduction into com- 
merce, and in the offering for sale, sale, transportation, and distri- 
bution in said commerce, as “commerce” is defined in the Wool Prod- 
ucts Labeling Act of 1939 and in the Federal Trade Commission Act, 
of wool products as such products are defined in said Wool Products 
Labeling Act of 1939. Certain of respondents’ said products are 
composed, in whole or in part, of wool, reprocessed wool, or reused 
wool as those terms are defined in the Wool Products Labeling Act 
of 1939, and such products are subject to the provisions of said act 
and the rules and regulations promulgated thereunder. During the 
months of February and March 1949, respondents violated the provi- 
sions of said act and rules and regulations in the introduction into 
commerce, and in the sale, transportation, and distribution in com- 
merce, of said wool products, by causing said wool products to be 
misbranded within the intent and meaning of said act and rules and 
regulations. 

Par. 38. During the months of February and March 1949, respond- 
ents introduced into commerce, and sold, transported, and distributed 
in commerce, ladies’ two-piece suits, styles 512 and 523, both pieces 
of which contained woolen fibers. The coats of these suits contained 
8114 percent wool and 1814 percent cotton, but were labeled by re- 
spondents as 100 percent wool. The skirts of these suits were not 
labeled by respondents in any manner, nor did respondents provide 
any other means of identifying their fiber content. Both the coats 
and skirts of such suits were thus misbranded in that they did not 
have affixed to them a stamp, tag, label, or other means of identifica- 
tion showing the constituent fibers, and percentages thereof, of such 
products, and other information required by the Wool Products Label- 
ing Act of 1939 and the rules and regulations promulgated thereunder. 


CONCLUSION 


The acts and practices of the respondents, as hereinabove found, 
were in violation of the provisions of the Wool Products Labeling 
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Act of 1939 and the rules and regulations thereunder, and constituted 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and a stipulation as to the 
facts entered into by and between Daniel J. Murphy, chief, Division 
of Litigation, of the Commission, and respondents, in which stipula- 
tion the respondents waived all intervening procedure and further 
hearing as to said facts; and the Commission having made its findings 
as to the facts and its conclusion that the respendents have violated 
the provisions of the Wool Products Labeling Act of 1939 and the pro- 
visions of the Federal Trade Commission Act: 

It is ordered, That the respondents, Fashion Towne, Inc., a corpora- 
tion, and its officers, and Morton Davis and Anna Davis, individually, 
and their respective representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the intro- 
duction or manufacture for introduction into commerce, or the offering 
tor sale, sale, transportation, or distribution in commerce as “com- 
merce” is defined in the aforesaid acts, of ladies’ suits or other wool 
products as such products are defined in and subject to the Wool Prod- 
ucts Labeling Act of 1939, which products contain, purport to contain, 
or in any way are represented as containing “wool,” “reprocessed 
wool,” or “reused wool” as those terms are defined in said act, do forth- 
with cease and desist from misbranding such ladies’ suits or other 
products by failing to affix securely to or place on such products a 
stamp, tag, label, or other means of identification showing in a clear 
and conspicuous manner: 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding 5 per centum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is 5 per centum or more, and (5) the aggregate of all other fibers. 

(6) The maximum percentage of the total weight of such wool prod- 
uct of any nonfibrous loading, filling, or adulterating matter. 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, or distribution thereof in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act and in the Wool 
Products Labeling Act of 1939. 
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Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (6) of section 3 of the Wool Products Labeling Act of 1939: And 
provided further, That nothing contained in this order shall be con- 
strued as limiting any applicable provisions of said act or the rules 
and regulations promulgated thereunder. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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In THe MATTER OF 


EARL ARONBERG ET AL. TRADING AS THE RONALD CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5729. Complaint, Dec. 22, 1949—Decision, Apr. 5, 1951 


Where two individuals engaged ‘in the interstate sale of their “‘Shadz Color 
Shampoo”; in advertising in various periodicals and otherwise— 

Falsely represented, directly and by implication, that their said product, used 
as directed, colored gray hair jet black and other colors; when in fact an 
acid medium is required to color hair, whereas the ingredients in said 
product produce an alkaline medium ; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public and thereby induce its purchase of substantial quan- 
tities of said product: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


As regards the charge in the complaint that respondents falsely represented 
their product to be a new discovery, no evidence was introduced with respect 
to such allegation, and no findings, consequently, were made with respect 
thereto. 


Before Ur. Frank Hier, trial examiner. 

Mr. Jesse D. Kash for the Commission. 

Krank EF. & Arthur Gettleman, of Chicago, Tll., and Mr. James B. 
Goding, of Washington, D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Earl Aronberg and 
Lewis Potter, individuals trading as The Ronald Co., hereinafter 
referred to as respondents, have violated the provisions of the said act 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrarxy 1. Respondents, Earl Aronberg and Lewis Potter, are 
individuals trading as The Ronald Co. with their office and principal 
place of business located at 6605 Cottage Grove, Chicago, IIl. 

Par, 2. Respondents are now and for more than 1 year last past 
have been engaged in the business of selling and distributing a cosmetic 
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product as “cosmetic” is defined in the Federal Trade Commission 
Act. The designation used by respondents for said product and the 
formula and directions for use thereof are as follows: 


DESIGNATION 
Shadz Color Shampoo. 
FORMULA 


Tallow—fine grade. 

Coconut Oil. 

Fatty acids. 

Sodium Hydroxide Solution. 

Detergent Agent. 

Essential Oils (minute quantities). 

Colors—D and C Orange No. 1. 
D and C Black No. 1. 
Cocoline Brown. 
Sunset Yellow. 
Tartazine. 

f FD and C No.1. Yellow. 


DIRECTIONS 


Follow these directions to get the best results with SHADZ. Use warm water, 
and rinse hair completely, getting it wet from scalp to tip. Then rub SHADZ 
COLOR SHAMPOO cake right into the hair. Work up a rich, creamy lather 
with the finger-tips, then rinse. Now apply SHADZ COLOR SHAMPOO again. 
If you wish, leave this second Jather right on your hair for about 15 minutes. 
Then rise thoroughly with clear, warm water, and dry. See how Colorful and 
Glamourous your hair looks, and how soft and silky it feels, after every shampoo. 
Easier to manage too. Won’t hurt Permanents. 

Use SHADZ every week or so, just as you would any shampoo, 

SHADZ WILL NOT STAIN HANDS OR SCALP. 

All shades made with certified colors only. 


Par. 8. Respondents cause and have caused said product when sold 
to be transported from their place of business in the State of Illinois 
to purchasers located in various other States of the United States and 
at all times mentioned herein maintained and have maintained a course 
of trade in said product in commerce among and between the various 
States of the United States. 

Par. 4. In the course and conduct of their business respondents sub- 
sequent to March 31, 1938, disseminated and caused the dissemination 
of certain advertisements concerning said product by the United States 
mails and by various means in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, including but not limited to ad- 
vertisements in True Romance Magazine, February and November 
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1948 issues; Chicago Defender newspaper, January 8, 1949, issue; 
Photoplay Magazine, October 1948 issue; Norfolk, Virginia, Journal 
and Guide, August 21, 1948, issue; Southern Farmer Magazine, June, 
August, and October 1948 issues; and by other means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, for the 
purpose of inducing and which were likely to induce the purchase of 
said product; and respondents have disseminated and caused the dis- 
semination of advertisements concerning their said product, includ- 
ing but not limited to the advertisements referred to above, for the 
purpose of inducing and which were likely to induce, directly or in- 
directly, the purchase of said product in commerce, as “commerce” is 
defined in the Federal Trade Commission Act. 

Par. 5. Among the statements and representations contained in the 
said advertisements disseminated as aforesaid are the following: 

DON’T DYE GRAY HAIR! COLOR IT JET BLACK with this new START- 
LING DISCOVERY! Now! You can actually give your hair New JET BLACK 
BEAUTY without dyeing. New amazing Color Shampoo gives dull, drab, Gray, 
faded discolored hair a rich JET BLACK COLOR that’s full of life and sparkle, 
and at the same time washes out dirt, oily grime, grease and loose dandruff. 
So why go around with off-color hair? Get Shadz Color Shampoo and see how 
your hair becomes progressively blacker, softer, prettier and easier to dress 
with each shampoo. No messing around with dyes that may prove difficult. No 
test required. No dyed appearance; no harm to hair; will not stain hands or 
scalp. Helps you look years younger, helps invite romance, attract new friends, 
become more popular, or get a better job. Highly praised by users everywhere. 
Also comes in Light, Medium and Dark Brown, Auburn and Blonde. (State 
shade.) Fi 

Said advertisement carries the pictorial representation of a lady 
with long black hair. 

Par. 6. Through the use of advertisements containing the statements 
and representations hereinabove set forth, and others similar thereto 
not specifically set out herein, respondents represented, directly and 
by implication, that their said product, used as directed, colors gray 
hair jet black and other colors and that Shadz Color Shampoo is a 
new cliscovery. 

Pasar. 7. That said advertisements are misleading in material re- 
spects and are “false advertisements,” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact, the use of 
Shadz Color Shampoo, as directed, will not color gray hair jet black 
nor any shade of black or other color. Said preparation is not a new 
discovery as it contains the same ingredients in the same forms as 
preparations of similar nature which have been on the market for 
many years. 


Pax. 8. The aforesaid acts and practices of respondents, as herein 
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alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Decision oF THE CoMMISSION AND Orprer To Frum Report or 
CoMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission, on December 22, 1949, issued and sub- 
sequently served its complaint in this proceeding upon the respond- 
ents, Earl Aronberg and Lewis Potter, individuals trading as The 
Ronald Co., charging them with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondents’ 
answer thereto, hearings were held at which testimony and other 
evidence were introduced before a trial examiner of the Commission 
theretofore duly designated by it, and such testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
On January 9, 1951, the trial examiner filed his initial decision, which 
was served on the respondents on January 20, 1951. 

The Commission, having reason to believe that the initial decision 
was deficient in certain material respects, subsequently placed this 
case on its own docket for review, and on February 26, 1951, it issued, 
and thereafter served upon the parties, its order affording the re- 
spondents an opportunity to show cause why said initial decision 
should not be altered in the manner and to the extent shown in a 
tentative decision of the Commission attached to said order. Re- 
spondents not having appeared in response to the leave to show cause, 
this proceeding regularly came on for final consideration by the Com- 
mission upon the record herein on review; and the Commission, having 
duly considered the matter and being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts, conclusion drawn therefrom, 
and order, the same to be in heu of the initial decision of the trial 
examiner. 

FINDINGS AS TO THE FACTS 


Paracrary 1. Respondents, Earl Aronberg and Lewis Potter, are 
individuals trading as The Ronald Co., with their office and principal 
place of business located at 6605 Cottage Grove, Chicago, Ill. 

Par. 2. Respondents are now, and for more than 1 year last past 
have been, engaged in the business of selling and distributing a cos- 
metic product as “cosmetic” is defined in the Federal Trade Commis- 
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sion Act. The designation used by respondents for said product and 
the formula and directions for use thereof are as follows: 


DESIGNATION 


Shadz Color Shampoo. 
FORMULA 

Tallow—fine grade. 
Coconut Oil. 
Fatty Acids. 
Sodium Hydroxide Solution. 
Detergent Agent. 
Essential Oils (minute quantities). 
Colors—D and C Orange No. 1. 

D and C Black No. 1. 

Cocoline Brown. 

Sunset Yellow. 

Tartazine, 

FD and C No. 1 Yellow. 


DIRECTIONS 


Follow these directions to get the best results with SHADZ. Use warm water, 
and rinse hair completely, getting it wet from scalp to tip. Then rub SHADZ 
COLOR SHAMPOO cake right into the hair. Work up a rich, creamy lather 
with the finger-tips, then rinse. Now apply SHADZ COLOR SHAMPOO again. 
If you wish, leave this second lather right on your hair for about 15 minutes. 
Then rinse thoroughly with clear, warm water, and dry. See how Colorful and 
Glamourous your hair looks, and how soft and silky it feels, after every shampoo. 
Easier to manage too. Won’t hurt Permanents. 

Ure SHADZ every week or so, just as you would any shampoo. 

SHADZ WILL NOT STAIN HANDS OR SCALP. 

All shades made with certified colors only. 

Par. 3. Respondents cause and have caused said product, when sold, 
to be transported from their place of business in the State of Illinois 
to purchasers located in various other States of the United States, and 
at all times mentioned herein maintained and have maintained a course 
of trade in said product in commerce among and between the various 
States of the United States. 

Par. 4. In the course and conduct of their business respondents, sub- 
sequent to March 31, 1938, disseminated and caused the dissemination 
of certain advertisements concerning said product by the United States 
mails and by various means in commerce as “commerce” as defined in 
the Federal Trade Commission Act, including but not limited to ad- 
vertisements in True Romance Magazine, February and November 
1948 issues; Chicago Defender newspaper, January 8, 1949, issue; 
Photoplay Magazine, O tober 1948 issue; Norfolk, Virginia, Journal 
and Guide, August 21, 1948, issue; Southern Farmer Magazine, June, 
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August, and October 1948 issues; and by other means in commerce as 
“commerce” is defined in the Federal Trade Commission Act, for the 
purpose of inducing and which were likely to induce the purchase of 
said product; and respondents have disseminated and caused the dis- 
semination of advertisements concerning their said product, including 
but not limited to the advertisements referred to above, for the pur- 
pose of inducing and which were likely to induce, directly or indirectly, 
the purchase of said product in commerce as “commerce” is defined 
in the Federal Trade Commission Act. 

Par. 5. Among the statements and representations contained in 
the said advertisements disseminated as aforesaid are the following: 

DON’T DYE GRAY HAIR! COLOR IT JHT BLACK with this new 
STARTLING DISCOVERY! Now! You can actually give your hair New 
JET BLACK BEAUTY without dyeing. New amazing Color Shampoo gives dull, 
drab, Gray, faded discolored hair a rich JET BLACK COLOR that’s full of life 
and sparkle, and at the same time washes out dirt, oily grime, grease and loose 
dandruff. So why go around with off-color hair? Get Shadz Color Shampoo 
and see how your hair becomes progressively blacker, softer, prettier and easier 
to dress with each shampoo. No messing around with dyes that may prove 
difficult. No test required. No dyed appearance; no harm to hair; will not 
stain hands or scalp. Helps you look years younger, helps invite romance, 


attract new friends, become more popular, or get a better job. Highly praised 
by users everywhere. Also comes in Light, Medium and Dark Brown, Auburn 


and Blonde. (State shade.) 

Said advertisement carries the pictoral representation of a lady 
with long, black hair. 

Par. 6. Through the use of advertisements containing the state- 
ments and representations hereinabove set forth, and others similar 
thereto not specifically set out herein, respondents represented, directly 
and by implication, that their said product, used as directed, colors 
gray hair jet black and other colors. 

Par. 7. Respondents’ said advertisements are misleading in mate- 
rial respects and constitute “false advertisements” as that term is 
defined in the Federal Trade Commission Act. Actual tests of re- 
spondents’ product on a number of swatches of human hair, purchased 
for the purpose, failed to show that said product, when used as di- 
rected, will change the color of the hair, as represented. Reliable and 
scientific opinion is that respondents’ product will not color hair at 
all, because an acid medium is required to do so, whereas the ingredi- 
ents in respondents’ product produce an alkaline medium. 

Par. 8. The use by the respondents of the aforesaid false advertise- 
ments has the tendency and capacity to mislead and deceive a sub- 
stantial portion of the purchasing public with respect to respondents’ 
product and to cause such portion of the public to purchase substantia] 
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quantities of said product as a result of the erroneous and mistaken 
belief so engendered. 

Par. 9. No evidence was introduced with respect to the allegation 
in the complaint that the respondents falsely represented their prod- 
uct to be a new discovery, and consequently no findings with respect 
to such allegation have been made. 


CONCLUSION 


The acts and practices of respondents as herein found are all to the 
prejudice and injury of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


It is ordered, That respondents, Earl Aronberg and Lewis Potter, 
individually and trading as The Ronald Co., or under any other name, 
their employees, agents, and representatives, directly or through any 
corporate or other device, in connection with the offering for sale, sale, 
or distribution of Shadz Color Shampoo, or any product of substan- 
tially similar composition or possessing substantially similar prop- 
erties, whether sold under the same name or any other name, do forth- 
with cease and desist from, directly or indirectly: 

1. Disseminating or causing to be disseminated, by means of the 
United States mails or by any means in commerce as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or through inference, that said product 
will color hair. 

2. Disseminating or causing to be disseminated, by any means, for 
the purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of said product, any advertisement 
which contains the representation prohibited in paragraph 1 of this 
order. 

Lt is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In THe Matter oF 


KIMBERLEY GIRL COATS, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5779. Complaint, May 24, 1950—Decision, Apr. 5, 1951 


Where a corporation and the two officers and directors who formulated, con- 
trolled, and directed its policies and practices, engaged in the introduction 
into commerce and in the offer, sale, transportation, and distribution therein 
of wool products subject to the Wool Products Labeling Act— 

Misbranded certain ladies’ coats in violation of the provisions of said act in 
that said coats, composed wholly or in part of reprocessed wool, were labeled 
by them as 100 percent wool: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of said act and the rules and regulations promulgated thereunder, 
and constituted unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Mr. DeWitt T. Puckett and Mr. Russell T. Porter for the 


Commission. 
Mr. George Feinberg, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested’in it by said acts, the Federal Trade Commission, 
having reason to believe that Kimberley Girl Coats, Inc., a corpora- 
tion, and Samuel Plotkin and Leon Waisman, individually and as 
officers of respondent Kimberley Girl Coats, Inc., hereinafter referred 
to as respondents, have violated the provisions of said acts and the 
rules and regulations promulgated under the Wool Products Labeling 
Act of 1939, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

Paracrary 1. The respondent, Kimberley Girl Coats, Inc., is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of New York. Its principal office and place 
of business are located at 270 West Thirty-eighth Street, New York, 
‘N.Y. The respondents, Samuel Plotkin and Leon Waisman, are offi- 
cers and stockholders of the respondent, Kimberley Girl Coats, Inc., 
and ‘as such they formulate, control, and direct its policies and 


practices. 


1198 FEDERAL TRADE COMMISSION DECISIONS 


Complaint rae ‘ens Ne OR 


Par. 2. The respondents are engaged in the introduction and manu- 
facture for introduction into commerce and in offering for sale, sale, 
transportation, and distribution of wool products, as such products 
are defined in the Wool Products Labeling Act of 1939, in commerce 
as “commerce” is defined in said act and in the Federal Trade Com- 
mission Act. Many of respondents’ said products are composed in 
whole or in part of wool, reprocessed wool, or reused wool, as those 
terms are defined in the Wool Products Labeling Act of 1939, and such 
products are subject to the provisions of said act and the rules and 
regulations promulgated thereunder. Since July 15, 1941, respond- 
ents have violated the provisions of said act and said rules and regu- 
Jations in the introduction and manufacture for introduction into 
commerce, and in the sale, transportation and distribution of said 
wool products in said commerce, by causing said wool products to be 
misbranded within the intent and meaning of said act and the rules 
and regulations. 

Par. 38. Among the wool products introduced and manufactured 
for introduction into commerce, and sold, transported, and distributed 
in said commerce as aforesaid, were coats and other products. Ex- 
emplifying respondents’ practice of violating said act and the rules 
and regulations promulgated thereunder is their misbranding of the 
aforesaid products in violation of the provisions of said act and said 
rules and regulations by failing to affix to said garments a stamp, 
tag, label, or other means of identification, or a substitute in lieu 
thereof, as provided by said act, showing (a) the percentage of the 
total fiber weight of the wool product, exclusive of ornamentation 
not exceeding 5 per centum of said total fiber weight of (1) wool, (2) 
reprocessed wool, (3) reused wool, (4) each fiber other than wool 
where said percentage by weight of such fiber was 5 per centum or 
more, and (5) the aggregate of all other fibers; (0) the maximum 
percentage of the total weight of the wool product of nonfibrous load- 
ing, filling, or adulterating matter; (c) the percentages in words and 
figures plainly legible by weight of the wool contents of such wool 
product where said wool product contains a fiber other than wool; 
(d) the name of the manufacturer of the wool product or the name 
of one or more persons subject to section 3 of said act with respect 
to such wool product, or the registered identification number of such 
person or persons as provided for in rule 4 of the regulations as 
amended. 

Par. 4. The aforesaid acts, practices, and methods of respondents 
as alleged were and are in violation of the Wool Products Labeling 
Act of 1939, and the rules and regulations promulgated thereunder, 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, 
on May 24, 1950, issued and subsequently served its complaint in this 
proceeding upon the respondents named in the caption hereof, charg- 
ing them with the use of unfair and (leceptive acts and practices in 
commerce in violation of the provisions of those acts. No answer 
was filed by the respondents. On August 28, 1950, a stipulation as to 
the facts was entered into by and between Daniel J. Murphy, Chief, 
Division of Litigation, of the Commission, and counsel for respond- 
ents, in which it was stipulated and agreed that subject to the ap- 
proval of the Commission the statement of facts contained therein 
may be taken as the facts in this proceeding and in lieu of evidence 
in support of the charges stated in the complaint or in opposition 
thereto, and that the Commission may proceed upon said statement 
of facts to make its report stating its findings as to the facts (includ- 
ing inferences which it may draw from the said stipulated facts) and 
its conclusion based thereon, and enter its order disposing of the 
proceeding, without the presentation of argument or the filing of 
briefs. The Commission having served upon the respondents its 
tentative decision, together with leave to show cause why such ten- 
tative decision should not be entered as the final decision of the Com- 
mission, and the respondents not having appeared in response to 
the leave to show cause, this proceeding regularly came on for final 
consideration before the Commission upon the complaint and stipu- 
lation, said stipulation having been approved, accepted, and filed; 
and the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Kimberley Girl Coats, Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of New York, with its office and principal 
place of business located at 270 West Thirty-eighth Street, New 
orks Na Y. 

Respondents Samuel Plotkin and Leon Waisman are officers and 
stockholders of respondent corporation, and as such they formulate, 
control, and direct its policies and practices. 

Par. 2. The respondents are engaged in the introduction and manu- 
facture for introduction into commerce, and in the offering for sale, 
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sale, transportation, and distribution in said commerce, as “com- 
merce” is defined in the Wool Products Labeling Act of 1939 and in 
the Federal Trade Commission Act, of wool products as such prod- 
ucts are defined in said Wool Products Labeling Act of 1939. Many 
of respondents’ said products are composed, in whole or in part, of 
wool, reprocessed wool, or reused wool as those terms are defined in 
the Wool Products Labeling Act of 1939, and such products are sub- 
ject to the provisions of said ct and the rules and regulations pro- 
mulgated thereunder. During the fall of 1949 respondents violated 
the provisions of said act and rules and regulations in the introduc- 
tion into commerce, and in the sale, transportation, and distribution 
in commerce, of said wool products, by causing said wool products 
to be misbranded within the intent and meaning of said act and 
rules and regulations. 

Par. 3. Among the wool products introduced and manufactured 
for introduction into commerce, and sold, transported, and distrib- 
uted in commerce, as aforesaid, were ladies’ coats which were made 
wholly or in part of reprocessed wool, but which were labeled by the 
respondents as 100 percent wool. Said coats were thus misbranded 
in that they did not have affixed to them a stamp, tag, label, or other 
means of identification showing the constituent fibers, and percentages 
thereof, of such products, and other information required by the 
Wool Products Labeling Act of 1939 and the rules and regulations 
promulgated thereunder. ; 


CONCLUSION 


The acts and practices of the respondents, as hereinabove found, 
were in violation of the provisions of the Wool Products Labeling 
Act of 1939 and the rules and regulations thereunder, and constituted 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission for a stipulation as to 
the facts entered into by and between Daniel J. Murphy, Chief, Divi- 
sion of Litigation, of the Commission, and counsel for respondents, in 
which stipulation the respondents waived all intervening procedure 
and further hearing as to said facts; and the Commission having 
made its findings as to the facts and its conclusion that the respondents 
have violated the provisions of the Wool Products Labeling Act of 
1939 and the provisions of the Federal Trade Commission Act. 
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It 7s ordered, That the respondents, Kimberley Girl Coats, Inc., a 
corporation, and its officers, and Samuel Plotkin and Leon Waisman, 
individually, and their respective representatives, agents, and em- 
ployees, directly or through any corporate or other device, in con- 
nection with the introduction or manufacture for introduction into 
commerce, or the offering for sale, sale, transportation, or. distribu- 
tion in commerce as “commerce” is defined in the aforesaid acts, of 
ladies’ coats or other wool products as such products. are defined in 
and subject to the Wool Products Labeling Act of 1939, which prod- 
ucts contain, purport to contain, or in any way are represented as con- 
taining “wool,” “reprocessed wool,” or “reused wool” as those terms 
are defined in said act, do forthwith cease and desist from misbrand- 
ing such ladies’ coats or other products by failing to affix securely to 
or place on such products a stamp, tag, label, or other means of iden- 
tification showing in a clear and conspicuous manner : 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding 5 per centum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is 5 per centum or more, and (5) the aggregate of all other 
fibers. 

(6) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter. 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, or distribution thereof in commerce, as 
“commerce” is defined in the Federal Trade Commission Act and in 
the Wool Products Labeling Act of 1939. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (6) of section 3 of the Wool Products Labeling Act of 1939: 
And provided further, That nothing contained in this order shall be 
construed as limiting any applicable provisions of said act or the 
rules and regulations promulgated thereunder. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE MATTER OF 


PACIFIC GAMBLE ROBINSON CoO. ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5819. Complaint Oct. 18, 1950—Decision, Apr. 5, 1951 


Where a corporation which was one of the largest wholesale grocers in the 15 
Middle Western, Northwestern, and Far Western States in which it op- 
erated, doing an annual volume of business of about $150,000,000, conducted 
its retail grocery business through subsidiary corporations including the 
operator of a large chain of retail grocery stores, and purchased substan- 
tially all of its requirements through a concern whose capital stock was 
owned by three of its stockholders and with which it was so closely inte- 
grated that the two operated in said matter as a single business enterprise— 

(a) Received from vendors from whom it purchased a substantial portion of 
its requirements of grocery products, commissions, brokeraze, or other com- 
pensation or discounts in lieu thereof, in the form of purchasing and resale 
promotional services or facilities, through aforesaid intermediary concern 
acting for it or as its agent, which purchased said food products for its 
account from vendors who paid or granted said intermediary commissions, 
ete., in connection with said purchases; and, 

Where said purchasing concern, nominally the broker for several vendors of 
the products purchased and sold by said corporation, but actually ex- 
clusively engaged in purchasing for the account of the latter substantially 
all of its requirements, from said vendors when available or, when not, from 
other vendors— 

(b) Received and accepted payments made to it in connection with the pur- 
chases it made for said corporation, as a result of its close integration there- 
with in said matter, and made use of the payments or grants so received to 
pay the expense of furnishing to said corporation purchasing services which 
had to do with the availability, quality, prices, and terms of sale of grocery 
products generally, and with advice which was tendered to and acted upon 
by said corporation as to what, when and from whom to purchase grocery 
products, and the prices to pay and all other matters which assured as nearly 
as possible that said corporation purchased its requirements of grocery 
products at the most favorable prices, terms and conditions; and included 
the advertising agency continuously employed by said intermediary: 

Held, That such acts and practices of said corporation and intermediary, in re- 
ceiving and in transmitting commissions, brokerage, or other compensations 
or allowances or discounts in lieu thereof, as above set out, were in violation 
of subsection (c) of the Clayton Act as amended. 


Before Mr. Webster Ballinger, trial examiner. 

Mr. Edward S. Ragsdale for the Commission. 

Ryan, Askren & Mathewson, of Seattle, Wash., for respondents. 

Stinchfield, Mackall, Crownse & Moore, of Minneapolis, Minn., also 
represented International Brokerage Co. 
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The Federal Trade Commission, having reason to believe that the 
corporations named in the caption hereof as the parties respondent 
herein and hereinafter more particularly designated and described, 
have violated and are now violating the provisions of subsection (c) 
of section 2 of the Clayton Act (U. S. C. Title 15, sec. 18), as 
amended by the Robinson-Patman Act, approved June 19, 1986, 
hereby issues its complaint, stating its charges with respect thereto 
as follows: 

ParacrarH 1. Respondent Pacific Gamble Robinson Co., herein- 
after sometimes referred to as Pacific, is a corporation, organized, 
existing, and doing business under and by virtue of the laws of 
the State of Delaware, with an office and its principal place of busi- 
ness located at Occidental Avenue and King Street, Seattle, Wash. 

Pacific is now, and for many years last past has been, under differ- 
ent corporate names, directly and through subsidiary corporations, 
engaged in the wholesale and retail grocery business, buying and 
selling a wide variety of grocery products, including fresh and canned 
or otherwise processed fruits and vegetables, sugar, other foods, and 
general household supplies. While some of said grocery products 
bore trade names or marks owned by the respective manufacturers, 
processors, or packers thereof, a very substantial portion of them, 
known in the trade as private brands, bore trade names or marks 
owned by Pacific directly or through one or more subsidiary cor- 
porations, such as Fine Foods, Inc. 

Organized prior to 1936, the corporate name of Pacific from 1937 
to 1942 was Pacific Fruit and Produce Company, Inc. In 1942 its 
corporate name was changed to that which it now bears upon there 
being merged into it Gamble-Robinson Co., a Delaware corporation, 
also organized prior to 1936 and similarly engaged in the wholesale 
grocery business.. 

Of substantial relative size prior to 1942, upon said merger in that 
year and thereafter Pacific became and is now one of the largest 
wholesale grocers in the Middlewestern, Northwestern, and Far- 
western States, operating about 125 branch warehouses in about 15 
States, utilizing about 1,500 trucks and trailers, employing about 
5,000 persons, and doing an annual volume of business of approxi- 
mately 150 million dollars. Some of said warehouses are now, and 
since said merger in 1942 have been, operated under the name of 
Gamble-Robinson Co., and the others under the name of Pacific Fruit 
and Produce Co., depending generally upon which of said names 
they were operated under prior to said merger. 
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Pacific conducts, and for several years last past has conducted its 
retail grocery business through one or more subsidiary corporations, 
such as Tradewell Stores, Inc., which operates a large chain of retail 
grocery stores from headquarters located in Seattle, Wash. 

From 1942 to the present time, Pacific purchased all, or substantially 
all, of its requirements of grocery products, including private brands, 
through respondent International Brokerage Co., as hereinafter more 
particularly alleged. 

Par. 2. Respondent International Brokerage Co., hereinafter some- 
times referred to as International, is a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
Minnesota, with its principal office and place of business located at 300 
North Fifth Street, Minneapolis, Minn. 

Organized in 1937, International is now, and since said merger in 
1942, has been engaged in the business of purchasing for the account 
of Pacific all, or substantially all, of its requirements of grocery 
products, including private brands, as hereinafter more particularly 
alleged. 

From 1937, until said merger in 1942, International was similarly 
engaged for the account of Gamble Robinson Co., the president of 
which during said period, one Donald Phelps Gamble, organized In- 
ternational, owned all of its capital stock from its organization until 
some time prior to said merger, and upon said merger became and 
is now the vice president of Pacific. 

Par. 3. In the course of and conduct of their said business, Inter- 
national, from 1937 until the present time, Gamble-Robinson Co., from 
1937 until 1942, and Pacific, from 1942 until the present time, were 
engaged in commerce, as commerce is defined in the Clayton Act, as 
amended by the Robinson-Patman Act, purchasing grocery products 
or causing them to be purchased from vendors with places of business 
located in several States of the United States and causing grocery 
products so purchased to be transported from said vendors’ places of 
business to destinations in other States. 

Par. 4..In the course of said business in commerce, Gamble-Robin- 
son Co., from 1937 to 1942 until the present time, purchased a substan- 
tial proportion of their requirements of grocery products, including 
private brands, from vendors who paid or granted to them, in connec- 
tion with said purchases, commissions, brokerage, or other compensa- 
tion, or discounts or allowances in lieu thereof, which they received 
or accepted, 

Some of said payments or grants were so made to and received or 
accepted by Gamble-Robinson Co. and Pacific through International, 
who, acting, in fact, as an intermediary for them or in their behalf, 
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or as their agent or representative, in the course of said commerce 
from 1937 until the present time, purchased said food products for the 
account of Gamble-Robinson Co. and Pacific from said vendors who 
paid or granted to Internatinal, in connection with said purchases, 
commissions, brokerage or other compensation or allowances in lieu 
thereof, which International, acting as aforesaid, received or accepted. 

Some of said payments or grants made to and accepted or received 
by Gamble-Robinson Co. and Pacific through International, acting 
as aforesaid, were in fact made to and received or accepted by Gamble- 
Robinson Co. and Pacific, International having transmitted said pay- 
ments or grants to Gamble-Robinson Co. and Pacific in the form of 
purchasing and resale promotional services or facilities. 

Par. 5. Some of said payments or grants in connection with said 
purchases in commerce from said merger in 1942 to the present time 
were made, received or accepted, and transmitted substantially in the 
following manner and under the following circumstances. 

Nominally the broker for several venders of the kinds of. grocery 
products purchased and sold by Pacific, International was exclusively 
engaged in purchasing for the account of Pacific all, or substantially 
all, of its requirements of grocery products from said vendors when 
they were available from them or from other vendors when they were 
not. Such other vendors, not having appointed International as their 
broker in connection with purchases by Pacific upon request of In- 
ternational or otherwise, usually found it necessary, nevertheless, to 
solicit and affect such transactions through International. Interna- 
tional effected no purchase and sales transactions between any vendors 
and vendees other than Pacific. Vendors of grocery products, in 
_ soliciting and effecting sales to vendees other than Pacific, including 

Pacific’s competitors and others located in the same cities and trade 
areas as Pacific, utilized services and facilities other than those of 
International. 

International undertook to inform Pacific of the availability, qual- 
ity, prices, and terms of sale of grocery products generally, and not 
merely of such information concerning those products sold by vendors 
from whom it was a nominal broker, although it sought to become and 
became such a broker in connection with purchases by Pacific for 
as many vendors as appeared desirable or possible. International’s 
relationship with Pacific was such that it gave advice to Pacific, which 
Pacific acted upon, with respect to what, when, and from whom to 
purchase grocery products, the prices to pay, and all other matters 
which assured, as nearly as possible, that Pacific purchased its re- 
quirements of grocery products, at the most favorable prices, terms, 
and conditions. 
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International and Pacific were so integrated as to facilitate the 
performance of said purchasing services by International for Pacific, 
and to cause them to operate in substance as a single business enter- 
prise. All of International’s capital stock is now, and for several 
years last past subsequent to said merger, has been owned in equal 
shares by three stockholders of Pacific who at the time of acquiring 
International’s stock were officers, directors and/or employees of 
Pacific. International’s division offices, of which it had several, in- 
cluding its said principal office, usually. consisted of desk space in one 
of Pacific’s branch warehouses, often within the offices of Pacific, with 
International and Pacific jointly using many of the same services and 
facilities, including telephone numbers, post office boxes, and some 
employees. Each of International’s division offices served several of 
Pacific’s branch warehouses. Every month, upon instructions from 
and on forms furnished by Pacific, each of its branch warehouses 
reported to the appropriate division office of International its require- 
ments of grocery products. From such reports, purchase requisitions 
or orders were prepared for Pacific and approved by International. 
International forwarded said requisitions to vendors for whom it was 
nominally a broker when the grocery products so requisitioned were 
available from them or to other vendors or their brokers when they 
were not. 

Pursuant to said requisitions, said vendors sold grocery products te 
Pacific; and those of said vendors for whom International was nomi- 
nally a broker paid or granted to International, in connection with 
said transactions, commissions, brokerage, or other compensation, or 
allowances in lieu thereof, which International received or accepted. 

Substantially all of said payments or grants so received or accepted 
were used by International to pay its expenses in furnishing said pur- © 
chasing services to Pacific and to pay for furnishing to or for the bene- 
fit of Pacific services or facilities in connection with its resale of 
grocery products. In 1947 and 1948, for example, International cal- 
culated its net earnings at less than 1 percent of its brokerage revenue. 

Among such resale services and facilities was the advertising of 
Pacific’s private brands, including those owned through its subsidiary 
corporation, Fine Foods, Inc., for which purpose International con- 
tinuously employed and paid an advertising agency. In 1947 and 
1948, for example, International expended approximately 30 percent 
of its brokerage revenue in furnishing advertising services or facili- 
ties to or for the benefit of Pacific. 

Par. 6. The acts and practices of respondents in recelving or ac- 
cepting and in transmitting commissions, brokerage, or other compen- 
sation or allowances or discounts in lieu thereof, made or granted 
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as hereinabove alleged, are in violation of subsection (c) of section 2 
of the Clayton Act, as amended by the Robinson-Patman Act. 


DEcIsIon oF THE CoMMISSION 


Pursuant to rule XXII of the Commission’s rules of practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated April 5, 1951, the initial 
decision in the instant matter of trial examiner Webster Ballinger, as 
set out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY WEBSTER BALLINGER, TRIAL EXAMINER 


Pursuant to the provisions of an act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by the Robinson-Patman Act, approved June 19, 
1936 (15 U.S. C. Sec. 13), the Federal Trade Commission on October 
18, 1950, issued and subsequently served its complaint in this proceed- 
ing upon respondents Pacific Gamble Robinson Co., a corporation, and 
International Brokerage Co., a corporation, charging them, and each 
of them, with violation of subsection (c) of section 2 of said act as 
amended. February 5, 1951, respondents filed a joint answer in which 
they, and each of them, admitted all material allegations of fact set 
forth in said complaint and waived all further hearings as to said facts 
and all intervening procedure, on the condition that said admissions 
were solely for the purpose of this proceeding before the Commission, 
or the courts on review, or for enforcement of any final order that may 
be entered, or to recover any penalty for violation thereof. Thereafter ° 
the proceeding regularly came on for consideration by the above- 
named trial examiner theretofore duly designated by the Commission 
upon said complaint and answer (all intervening procedure having 
been waived) and said trial examiner, having duly considered the 
record herein, makes the following findings as to the facts, con- 
clusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent Pacific Gamble Robinson Co., herein- 
after referred to as Pacific, is a corporation organized, existing and 
doing business under and by virtue of the laws of the State of Dela- 
ware, with an office and its principal place of business located at Occi- 
dental Avenue and King Street, Seattle, Wash. In 1942 two then 
existing corporations—the Pacific Fruit and Produce Co., Inc., and 
the Gamble-Robinson Co.—merged under the corporate name Pacific 
Gamble Robinson Co., one of the respondents herein. 
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Par. 2. Respondent Pacific is now, and its immediate predecessors 
and subsidiary corporations, has been for many years last past, en- 
gaged in the wholesale and retail grocery business in the Middle 
Western, Northwestern, and Far Western States. It sells and has 
sold a wide variety of grocery products, including fresh and canned 
or otherwise processed fruits and vegetables, sugar, other foods, and 
general household supplies. It is one of the largest wholesale 
grocers in the territories in which it operates maintaining about 125 
branch warehouses in 15 States, has about 1,500 trucks and trailers, 
employs about 5,000 persons and does an annual volume of business 
of approximately $150,000,000. Some of said warehouses are now, 
and since said merger in 1942 have been, operated under the name 
of Gamble-Robinson Co. and the others under the name of Pacific 
Fruit and Produce Co., depending generally upon which of said 
names they were operated under prior to said merger. Pacific con- 
ducts, and for several years last past has conducted, its retail grocery 
business through one or more subsidiary corporations, such as Trade- 
well Stores, Inc., which operates a large chain of retail grocery stores 
from headquarters located in Seattle, Wash. From 1942 to the 
present time, Pacific purchased all, or substantially all, of its require- 
ments of grocery products, including private brands, through 
respondent International Brokerage Co., as hereinafter more 
particularly set forth. 

Par. 3. Respondent International Brokerage Co., hereinafter re- 
ferred to as International, is a corporation organized, existing, and 
doing business under and by virtue of the laws of the State of Minne- 
. sota, with its principal office and place of business located at 300 
North Fifth Street, Minneapolis, Minn. Since 1942 International 
has purchased for the account of Pacific all, or substantially all, of its 
requirements of grocery products, including private brands. 

Par. 4. In the course and conduct of their said business respondents 
Pacific and International at all times subsequent to 1942 were en- 
gaged in commerce, as “commerce” is defined in the Clayton Act, as 
amended, purchasing grocery products, or causing them to be pur- 
chased, from vendors with place of business located in divers States 
of the United States and causing said products so purchased to be 
transported from said vendors’ places of business to destinations in 
other Pegi 

Par. 5. In the course of said business in commerce, Pacific at all 
times ioe to 1942 purchased a substantial portion of its re- 
quirements of grocery products, including private brands, from 
vendors who paid or granted to it, in connection with said purchases, 
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commissions, brokerage, or other compensation, or discounts or al- 
lowances in lieu thereof, which it received or accepted. 

Some of said payments or grants were so made to and received or 
accepted by Pacific through International, who, acting, in fact, as 
an intermediary for Pacific or in its behalf, or as its agent or repre- 
sentative, in the course of said commerce purchased said food prod- 
ucts for the account of Pacific from said vendors who paid or granted 
to International, in connection with said purchases, commissions, 
brokerage, or other compensation or allowances in lieu thereof, which 
International, acting as aforesaid, received or accepted. Some of 
said payments or grants made to and accepted or received by Pacific 
through International, acting as aforesaid, were in fact made to, and 
received or accepted by, Pacific, International having transmitted 
said payments or grants to Pacific in the form of purchasing and 
resale promotional services or facilities. 

Par. 6. Some of said payments or grants in connection with said 
purchases in commerce to the present time were made, received or 
accepted, and transmitted substantially in the following manner and 
under the following circumstances. 

Nominally the broker for several vendors of the kinds of grocery 
products purchased and sold by Pacific, International was exclusively 
engaged in purchasing for the account of Pacific all, or substantially 
all, of its requirements of grocery products from said vendors when 
they were available from them or from other vendors when they were 
not. Such other vendors, not having appointed International as their 
broker in connection with purchases by Pacific upon request of Inter- 
national or otherwise, usually found it necessary, nevertheless, to 
solicit and effect such transactions through International. Interna- 
tional effected no purchase and sales transactions between any vendors 
and vendees other than Pacific. Vendors of grocery products, in 
soliciting and effecting sales to vendees other than Pacific, including 
Pacific’s competitors and others located in the same cities and trade 
areas as Pacific, utilized services and facilities other than those of 
International. 

International undertook to inform Pacific of the availability, qual- 
ity, prices, and terms of sale of grocery products generally, and not 
merely of such information concerning those products sold by vendors 
for whom it was a nominal broker, although it sought to become and 
became such a broker in connection with purchases by Pacific for as 
many vendors as appeared desirable or possible. International’s rela- 
tionship with Pacific was such that it gave advice to Pacific, which 
Pacific acted upon, with respect to what, when, and from whom to 
purchase grocery products, the prices to pay, and all other matters 
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which assured, as nearly as possible, that Pacific purchased its re- 
quirements of grocery products, at the most favorable prices, terms, 
and conditions. 

International and Pacific were so integrated as to facilitate the 
performance of said purchasing services by International for Pacific, 
and to cause them to operate in substance as a single business enter- 
prise. All of International’s capital stock is now, and for several 
years last past subsequent to said merger, has been owned in equal 
shares by three stockholders of Pacific who at the time of acquiring 
International’s stock were officers, directors, and/or employees of 
Pacific. International’s division offices, of which it had several, in- 
cluding its said principal office, usually consisted of desk space in one 
of Pacific’s branch warehouses, often within the offices of Pacific, with 
International and Pacific jointly using many of the same services 
and facilities, including telephone numbers, post-office boxes, and 
some employees. Each of International’s division offices served several 
of Pacific’s branch warehouses. Every month, upon instructions from 
and on forms furnished by Pacific, each of its branch warehouses 
reported to the appropriate division office of International its require- 
ments of grocery products. From such reports, purchase requisitions 
or orders were prepared for Pacific and approved by International. 
International forwarded said requisitions to vendors for whom it 
was nominally a broker when the grocery products so requisitioned 
were available from them or to other vendors or their brokers when 
they were not. | 

Pursuant to said requisitions, said vendors sold grocery products to 
Pacific; and those of said vendors for whom International was nomi- 
nally a broker paid or granted to International, in connection with 
said transactions, commissions, brokerage, or other compensation, or 
allowances in lieu thereof, which International received or accepted. 

Substantially all of said payments or grants so received or accepted 
were used by International to pay its expenses in furnishing said 
purchasing services to Pacific and to pay for furnishing to or for the 
benefit of Pacific services or facilities in connection with its resale of 
grocery products. In 1947 and 1948, for example, International cal- 
culated its net earnings at less than 1 percent of its brokerage revenue. 

Among such resale services and facilities was the advertising of 
Pacific’s private brands, including those owned through its subsidiary 
corporation, Fine Foods, Inc., for which purpose International con- 
tinuously employed and paid an advertising agency. In 1947 and 
1948, for example, International expended approximately 30 percent 
of its brokerage revenue in furnishing advertising services or facili- 
ties to or for the benefit of Pacific. 
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The acts and practices of respondents in receiving or accepting and 
in transmitting commissions, brokerage, or other compensation or 
allowances or discounts in lieu thereof, made or granted as herein- 
above found were in violation of subsection (c) of section 2 of the 
Clayton Act, as amended by the Robinson-Patman Act. 


ORDER 


It is ordered, That the respondent Pacific Gamble Robinson Co. and 
its officers, agents, representatives, and employees, directly or through: 
any corporate or other device in connection with the purchase of fruits, 
grocery, household and other products of whatsoever nature in com- 
merce, as “commerce” is defined in the aforesaid Clayton Act as 
amended, do forthwith cease and desist from directly or indirectly— 

1. Receiving or accepting from any seller anything of value as 
a commission or brokerage, or any compensation, allowance, or dis- 
count in lieu thereof on or in connection with purchases made for 
 respondent’s own account, either directly or by or through respondent 
International Brokerage Co. 

2. Receiving or accepting from respondent International Broker- 
age Co. in the form of money, credit, services, or otherwise, any com- 
mission or brokerage or any compensation, allowance, or discount 
in lieu thereof, or any part thereof, received by said International 
Brokerage Co. as an intermediary or agent for said respondent or 
while subject to the direct or indirect control of said respondent. 

It is further ordered, 'That respondent International Brokerage Co. 
and its officers, agents, representatives, and employees, directly or 
through any corporate or other device, in connection with the pur- 
chase of fruits, grocery, household, and other products of whatsoever 
nature in commerce, as “commerce” is defined in the aforesaid Clayton 
Act as amended, do forthwith cease and desist from directly or 
indirectly— 

1. Receiving or accepting from any seller anything of value as a 
commission or brokerage, or any compensation, allowance, or discount 
in lieu thereof, on or in connection with purchases made by respond- 
ent International Brokerage Co, while acting under the control of 
and in fact for and on behalf of respondent Pacific Gamble Robinson 
Co. 

2. Receiving or accepting from any seller, anything of value as a 
commission or brokerage, or any compensation, allowance or discount 
in lieu thereof, on or in connection with purchases made for respond- 
ent’s own account or while acting for or in behalf of a purchaser as 
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an intermediary or agent or subject to the direct or indirect control 
of such purchaser. 

3. Paying, transmitting, or delivering to or for the benefit of any 
such purchaser either directly or in any form of money, credit, adver- 
tising, or other services of whatsoever nature, any commission or bro- 
kerage, or any compensation, allowance, or discount in lieu thereof, 
or any part thereof, received from any seller while acting as an inter- 
mediary or agent for such purchaser or while subject to the direct 
or indirect control of such purchaser. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of April 5, 1951]. 
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In THE Marrer or 


ACME BREWERIES, ALSO DOING BUSINESS AS CALI- 
FORNIA BREWING ASSOCIATION: ACME BREWING CO.: 
AND BOHEMIAN DISTRIBUTING CO., LTD. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


‘ 


Docket 2888. Complaint, June 11, 1942’*—Decision, Apr. 9, 1951 


Where three corporations engaged in the brewing and interstate sale and dis- 
tribution of their “Acme” light beer which differed in no substantial respect 
from other high grade American beers; in advertising their said beer— 

Falsely and misleadingly represented, through the use of the statement 
“Dietetically NON-FATTENING” that their beer would not increase the 
weight of the consumer and did not adequately disclose, through the addi- 
tional words in much smaller type, ‘Relatively so, compared with other 
foods,” the circumstances under which their said beer would not increase 
the weight of the consumer ; 

The facts being that while beer, as a food beverage with a relatively low caloric 
content, is for all practical purposes nonfattening, it has a tendency to 
stimulate the appetite of many consumers; and, if consumed so as to result 
in an increase in the drinker’s caloric intake beyond his normal require- 
ment, will probably result in a proportionate gain in weight; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public with respect to the contents and weight-increasing capacities of their 
said beer, and thereby inducing the purchase of substantial quantities 
thereof, and unfairly diverting trade and commerce to them from their 
competitors, to the injury thereof and that of the public; and with tendency 
and capacity so to do: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Before Ur. Abner EF. Lipscomb, trial examiner. 

Mr. R. P. Bellinger for the Commission. 

Cummings, Stanley, Truitt & Cross, of Washington, D. C., and Mr. 
Norman A. Eisner, of San Francisco, Calif., for respondents. 


AMENDED AND SUPPLEMENTAL COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Acme Breweries, a 
corporation, also doing business as California Brewing Association, 
Acme Brewing Co., a corporation, and Bohemian Distributing Co., 
Ltd., a corporation, hereinafter referred to as respondents, have vio- 


1 Amended and supplemental. 
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lated the provisions of the said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public in- 
terest, hereby issues its amended and supplemental complaint, stating 
its charges in that respect as follows: 

Paracrapy 1. The respondent Acme Breweries, also doing business 
as California Brewing Association, is a California corporation with 
its principal office and place of business located at 762 Fulton Street, 
San Francisco, Calif. The respondent Acme Brewing Co. is a Cali- 
fornia corporation with its principal office and place of business 
located at 2080 East Forty-ninth Street, Los Angeles, Calif. Re- 
spondent Bohemian Distributing Co., Ltd., is a California corpora- 
tion with its principal place of business located at 2060 East Forty- 
ninth Street, Los Angeles, Calif. All of the respondents are now, 
and for several years last past have been, engaged in the sale and 
distribution of beer sold under the brand name “Acme Beer.” All 
of the respondents have acted together and in cooperation with each 
other in carrying out the acts and practices herein alleged. 

In the course and conduct of their business, as aforesaid, the re- 
spondents cause, and for several years last past have caused, their 
said beer, when sold, to be transported from their respective places 
of business in California to the purchasers thereof located in various 
States of the United States and in the District of Columbia. Respond- 
ents maintain, and at all times mentioned herein have maintained, 
a course of trade in beer in commerce between and among the various 
States of the United States and in the District of Columbia. 

The respondents are now, and at all times mentioned herein have 
been in substantial competition with other corporations, and with 
partnerships and individuals engaged in the sale and distribution of 
beer in commerce between and among the various States of the United 
States and in the District of Columbia. Among said competitors are 
many who do not use the acts, practices, and methods hereinafter 
alleged. 

Par. 2. In the course and conduct of their business as aforesaid, 
the respondents have disseminated and are how disseminating, by 
United States mails, by the use of newspapers, trade papers, circulars, 
and various other types of printed matter circulated generally among 
the public; and by advertisements broadcast from radio stations which 
have sufficient power to, and do, convey the programs emanating 
therefrom to listeners in various States of the United States other 
than the State in which said broadcasts originate and by other means 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, for the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase of their said beer ; and respondents 
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have disseminated, and are now disseminating, false advertisements 
concerning their said beer by various means, for the purpose of in- 
ducing, and which are likely to induce, directly or indirectly, the 
purchase of their said beer in commerce, as “commerce” is defined in 
the Federal Trade Commission Act. Among and typical of the state- 
ments and representations contained in said advertisements, dissemi- 
nated as aforesaid, are the following: 

Only Acme beer combines a rich creamy head with its non-fattening formula. 

Enjoy Acme to stay slender. ; 

Superior Non-Fattening Refreshment. 

Acme Beer is the Prince of Pilsener * * * Acme is non-fattening due to 
its formula. * * * Acme Beer won’t add pounds to your weight. 

Medical tests have shown that Acme Beer absolutely will not increase weight. 

The particular ingredients of Acme have a tendency to slenderize. 

Acme Beer is non-fattening. You see the things that makes fat are carbohy- 
drates, and Acme Beer contains no starches or carbohydrates, so you see there 
is a difference. 

{ * * * * * * * 

DIETETICALLY NON-FATTENING. 

Relatively so, compared with other foods. 

Par. 3. Through the use of the aforesaid advertisements containing 
said statements disseminated as aforesaid, and others of similar im- 
port, the respondents have represented, among other things, that their 
said beer is substantially different from other beers in that their beer 
contains no fattening substances and it will not increase the weight of 
the consumers thereof. In truth and in fact said beer is not substan- 
tially different from other beers. It does contain fattening substances 
and it will increase the weight of the consumers thereof. 

Par. 4. The use by the respondents of the aforesaid false advertise- 
ments and said misleading and deceptive statements and representa- 
tions has had, and now has, the tendency and capacity to and does mis- 
lead and deceive a substantial portion of the purchasing public with 
respect to the contents and weight-increasing capacities of their said 
beer and to induce the purchase of substantial quantities of said beer 
as a result of the erroneous and mistaken belief so engendered. Trade 
in said commerce is thereby unfairly diverted to the respondents from 
their competitors to the injury of said competitors and to the injury of 
the public. 

Par. 5. The aforesaid acts and practices of the respondents as herein 
alleged are all to the prejudice and injury of the public and of re- 
spondents’ competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


919675—53——-80 
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Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission, on June 11, 1942, issued and subse- 
quently served its amended and supplemental complaint in this pro- 
ceeding upon the respondents named in the caption hereof, charging 
them with the use of unfair methods of competition in commerce and 
unfair and deceptive acts and practices in commerce in violation of the 
provisions of said act. After the issuance of said amended and sup- 
plemental complaint and the filing of respondents’ answer thereto, 
testimony and other evidence were introduced before a trial examiner 
of the Commission theretofore duly designated by it, and such testi- 
mony and other evidence were duly recorded and filed in the office 
of the Commission. Thereafter this proceeding regularly came on 
for final consideration by the Commission upon said amended and 
supplemental complaint, answer thereto, testimony and other evidence, 
recommended decision of the trial examiner with exceptions thereto 
filed by counsel for the respondents, and brief of counsel supporting 
the complaint (no brief having been filed by respondents, and oral - 
argument not having been requested) ; and the Commission, having 
duly considered the matter and having entered its order disposing 
of the exceptions to the recommended decision of the trial examiner, 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent Acme Breweries is a California corpora- 
tion, which at times trades under the name of California Brewing 
Association. Its principal office is located at 762 Fulton Street, San 
Francisco, Calif. Respondent Acme Brewing Co. is a California 
corporation, having its plant located in the city of Vernon, Calif., its 
Post Office address being 2080 East Forty-ninth Street, Los Angeles 
11, Calif., with its principal office at 762 Fulton Street, San Francisco, 
Calif. Respondent Bohemian Distributing Co., Ltd., is likewise a 
California corporation; its plant is located at Vernon, Calif., and its 
address is 2254 East Forty-ninth Street, Los Angeles 11, Calif, 

Par. 2. Respondent Acme Breweries owns 80 percent of the capital 
stock of respondent Acme Brewing Co., and respondent Bohemian 
Distributing Co., Ltd., owns the remaining 20 percent of the capital 
stock of Acme Brewing Co. Respondents Acme Breweries and Acme 
Brewing Co. are primarily brewers of beer, and respondents Acme 
Breweries and Bohemian Distributing Co., Ltd., are distributors 
thereof. 
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Par. 3. All of the respondents are now, and for several years last 
past have been, engaged in the sale and distribution of beer sold under 
the brand name “Acme,” and all have acted together and in cooperation 
with each other in carrying out the acts and practices hereinafter 
found to exist. In the course and conduct of their said businesses, re- 
spondents cause, and for some years last past have caused, their said 
beer, when sold, to be transported from their respective places of 
business in the State of California to purchasers thereof located in 
various other States of the United States. Respondents maintain, 
and at all times mentioned herein have maintained, a course of trade 
in their said product in commerce between and among the various 
States of the United States. 

Respondents are now, and at all times mentioned herein have been, 
in substantial competition with other corporations and with partner- 
ships and individuals likewise engaged in the sale and distribution of 
beer in commerce. , 

Par. 4. In the course and conduct of their business as aforesaid, 
respondents have disseminated, and are now disseminating, false 
and misleading advertisements concerning their said beer by the 
United States mails and by various means in commerce as “commerce” 
is defined in the Federal Trade Commission Act, for the purpose of 
inducing and which are likely to induce, directly or indirectly, the 
purchase of their said beer; and respondents have disseminated, and 
are now disseminating, false and misleading advertisements for the 
purpose of inducing and which are likely to induce, directly or in- 
directly, the purchase of their said beer in commerce as “commerce” 
is defined in the Federal Trade Commission Act. Said advertisements 
in addition to various picturizations contain in substance the state- 
ment “Dietetically NON-FATTENING” and, in much smaller type, 
the additional words “Relatively so, compared with other foods.” In 
some of the advertisements this qualification appears in immediate 
conjunction with the words “Dietetically NON-FATTENING,” and 
in others it appears in the lower part of the advertisements or in other 
inconspicuous locations to which attention is directed by means of an 
asterisk placed before the word “Dietetically.” 

Par. 5. Through the use of the statement “Dietetically NON- 
FATTENING” respondents have falsely and misleadingly repre- 
sented that their beer will not increase the weight of the consumer 
thereof, and the qualification heretofore used and the manner in which 
said qualification has been used, as aforesaid, do not adequately dis- 
close the circumstances under which their said beer will not increase 
the weight of the consumer. 

Respondents’ said beer is not substantially different from other 
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beers, and its consumption will, under the circumstances and condi- 
tions hereinafter mentioned, result in increasing the weight of the 
consumer thereof. Acme Beer is what is known to the industry as 
a light beer, that is, a beer in which a medium volume of material is 
used, resulting in low extract and moderate alcoholic content. The 
analysis of Acme Beer is as follows: 
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Acme Beer possesses no substantial material analytical differences 
from other high-grade beers of a similar type brewed by American 
manufacturers. 

Beer in itself is for all practical purposes a nonfattening beverage, 
for the reason that it is a food beverage with a relatively low caloric 
content. In the common and now generally accepted usage, the terms 
“fattening” and “nonfattening,” as applied to any article of diet, 
signify a comparison. A food that is nonfattening is one which has 
a low caloric content. A food that is fattening is one which has a 
high caloric content. As compared with some other food beverages, 
beer has a relatively low caloric value. For example, beer has a lower 
caloric content than an equal amount of whole milk. 

The chief factors to be considered in the question of whether or not 
an individual will gain weight are the amount of calories he consumes 
and the disposition made thereof by his body or physical system. 
Thus, barring pathological considerations, one’s weight will increase 
if and when his caloric intake exceeds the caloric expenditure, regard- 
less of the source of the calories. Beer has a tendency to stimulate the 
appetite of many consumers, and if a person consumes the required 
number of calories in food other than beer for his proper and health- 
ful maintenance and also consumes beer in addition thereto, he will 
probably gain weight proportionate to the caloric increase supplied 
by the beer ; and the converse is also true, that if the beer so consumed 
does not increase the drinker’s caloric intake beyond his normal re- 
quirement of calories, then there will be no weight increase. In other 
words, if the beer is taken as a substitute for some other article of 
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diet of equal or greater caloric content, the beer so consumed will not 
cause the consumer to gain weight unless it stimulates his appetite 
to the extent of causing him to consume more calories by reason of 
heartier eating otherwise. If beer is consumed only as a portion of 
the normally required diet, rather than in addition thereto, it is not 
fattening in most cases. Due to the above facts, the question of 
whether a person will gain weight by reason of drinking beer depends 
to some extent on the individual. These scientific facts are applicable 
to Acme Beer and to other beers of similar type now on the American 
market. 

Par. 6. The use by the respondents of the aforesaid false and mis- 
leading advertisements has had, and now has, the tendency and ca- 
pacity to, and does, mislead and deceive a substantial portion of the 
purchasing public with respect to the contents and weight-increasing 
capacities of their said beer, and to induce the purchase of substantial 
quantities thereof as a result of the erroneous and mistaken belief so 
engendered. Trade in commerce is thereby unfairly diverted to re- 
spondents from their competitors, to the injury of said competitors 
and of the public. 

CONCLUSION 


The acts and practices of respondents as herein found are all to the 
prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal 'Trade Com- 
mission upon the amended and supplemental complaint of the Com- 
mission, respondents’ answer thereto, testimony and other evidence 
introduced before a trial examiner of the Commission theretofore 
duly designated by it, recommended decision of the trial examiner 
with exceptions thereto, and brief of counsel supporting the com- 
plaint (no brief having been filed by respondents, and oral argument 
not having been requested) ; and the Commission having made its 
findings as to the facts and its conclusion that the respondents have 
violated the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondents, Acme Breweries, a corporation, 
also doing business as California Brewing Association, Acme Brew- 
ing Co., a corporation, and Bohemian Distributing Co., Ltd., a corpo- 
ration, and their respective officers, agents, representatives, and 
employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale, or distribution of their 
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product designated as Acme Beer, or any other product of substan- 
tially similar composition or possessing substantially similar prop- 
erties, whether sold under the same name or any other name, do 
forthwith cease and desist from: 

1. Disseminating, or causing to be disseminated, by means of the 
United States mails, or by any means in commerce as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which contains the words “Dietetically Non-Fattening,” or otherwise 
represents, directly or by implication, that their said beer will not 
increase the weight of the consumer, unless such representation be 
qualified by the statement, made clearly and conspicuously, in im- 
mediate conjunction therewith, “when taken in substitution for foods 
of equal or greater caloric value and not in addition to the normally 
required diet,” or other statement of similar meaning. 

2. Disseminating, or causing to be disseminated, by any means, for 
the purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of said product, any advertisement 
which contains the representation prohibited in paragraph 1 of this 
order. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report, in writing, setting forth in detail the manner and form 
in which they have complied with this order. . 
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In THe MATrer or 


ARTHUR R. LEWIS AND BEN A. HENSLER, TRADING AS 
VAWNE FOUNDATIONS, ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5106. Complaint, Sept. 17, 1946’—Decision, Apr. 13, 1951 


Among the articles of wearing apparel made by the process known variously 
as “full-fashioned,” “fashioned,” and “fully fashioned” are underwear, 
Sweaters, and hosiery. 


The terms “full-fashioned” and “fashioned” as applied to articles of apparel 
are regarded as synonymous by members of the trade, and as descriptive of 
apparel knit on a flat bed or bar machine in the course of which flat fabric 
is shaped in the knitting to conform to the shape of the limb or body; and 
there is a preference for full-fashioned articles of feminine apparel on the 
part of a substantial segment of the purchasing public, to which full- 
fashioned hosiery is particularly well and favorably known for holding its 
shape and as being more expensive than hosiery produced by other methods. 


There is also a preference among the purchasing public for apparel represented 
as made of silk; and products made from rayon, resembling silk, are ac- 
cepted by the purchasing public as silk, even though they may not be desig- 
nated by terms representing that they are made of silk. 


Where a corporation and its three officers who controlled its advertising policies 
and business activities, engaged in the manufacture and interstate sale and 
distribution of their “Wispese” girdles; 

Through statements adopted and used by one of said individuals, its president, 
in advertisements in newspapers and periodicals, and on labels and other 
advertising material distributed among the purchasing public and to dealers 
in ladies’ apparel for distribution thereto; and through similar statements 
made by them and others at their instance and suggestion— 

(aw) Represented that said girdles were “full fashioned,” namely, made of pieces 
of elastic fabric knit flat, of uniform texture, and permanently shaped in 
the knitting by the process known to the knitting trade as “narrowing” 
so as to conform to the shape of the body; and, 

Where said individual, its president— 

(b) Represented directly and by implication, through the statements in the ad- 
vertising and labeling thereof above referred to, that the fabric of which 
said girdles were made was manufactured and shaped by the same process 
through which full-fashioned stockings were made; 

The facts being that their girdles were made on a tubular knitting machine 
over a cylinder of uniform diameter, and not under the process known as 
“full-fashioned,’ nor were they shaped by the same process as full-fashioned 
stockings; and the shaped appearance imparted to their said product would 
not be retained under similar conditions of use for periods as long as 
would the shape of similar garments produced by the full-fashioned process ; 


1 Amended and supplemental. 
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With capacity and tendency to deceive and mislead the public in aforesaid re- 
spects, and with the effect of thereby giving said products in the mind of the 
purchasing public a prestige and fictitious value which they would not other- 
wise have; and, 

Where said corporation and individuals, in connection with the advertisement 
and sale of certain of their girdles which contained rayon resembling silk 
and with the feel thereof— 

(c) Failed to disclose in the advertising thereof and on such garments that 
they were composed in whole or in part of rayon, and thereby represented 
that they were composed in whole or in part of rayon, and thereby repre- 
sented that they were composed of silk; 

With the result of placing in the hands of dealers in their said product a means 
of misleading and deceiving purchasers into the aforesaid mistaken beliefs, 
and with tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public in the aforesaid respects and thereby induce the 
purchase of substantial quantities of their said girdles by dealers and 
members thereof: 

Held, That such acts, practices, and methods, under the circumstances set forth, 
were to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


As respects the charge in the amended and supplemental complaint that re- 
spondents falsely represented that their girdles would retain their shape 
when worn, when in fact they stretched easily at the waist and thus failed 
to function effectively as girdles: while it was true that they would not 
maintain their shape for periods as long as would girdles of identical gage 
made from similar yarns and knitted under the full-fashioned process, and 
while the qualitative superiority of garments made under said process as 
compared to others not so made is recognized by the public as substantial, 
the evidence supplied an insufficient basis for a conclusion that respondent’s 
girdles failed to function adequately as such; and the charges relating to 
said issue in the proceeding were accordingly dismissed. 


Before Mr. W. W. Sheppard, trial examiner. 
Mr. John M. Russell for the Commission. 
Weil, Gotshal & Manges, of New York City, for respondents. 


AMENDED AND SUPPLEMENTAL CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Arthur R. Lewis and 
Ben A. Hensler, individually and as copartners trading as Vawne 
Foundations, Arthur R. Lewis and Jean Lewis, individually and as 
copartners trading as Vawne Foundations Co., Wispese, Inc., a corpo- 
ration and Arthur R. Lewis, Jean L. Gross and Harold B. Gross, indi- 
vidually and as officers of Wispese, Inc., a corporation, hereinafter 
referred to as respondents, have violated the provisions of said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 
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‘Paracrary 1. Respondents Arthur R. Lewis and Ben A. Hensler 
are individuals who were trading from on or about August 1, 1942, to 
on or about January 11, 1943, as copartners under the name Vawne 
Foundations. 

Respondent Ben A. Hensler is an individual who has been since 
January 11, 1943, independently engaged in business similar to that of 
Vawne Foundations. 

Respondents Arthur R. Lewis and Jean Lewis are individuals who: 
were trading as copartners from on or about January 11, 1948, to on 
or about February 1, 1946, under the name Vawne Foundations Co. 

Respondent Wispese, Inc., is a corporation organized, existing and 
doing business under and by virtue of the laws of the State of New 
York, and respondents Arthur R. Lewis, Jean L. Gross, who was 
formerly respondent, Jean Lewis and Harold B. Gross are its presi- 
dent, treasurer, and secretary, respectively. The last three mentioned 
individual respondents have dominant control of the advertising 
policies and business activities of said corporate respondent and they 
have cooperated with each other and have acted in concert in doing 
the acts and things hereinafter alleged. 

Respondents’ office and principal place of business is located at 
802 Fifth Avenue, New York, N. Y., except that respondent.Ben A. 
Hensler’s office and principal place of business is now located at 267 
Fifth Avenue, New York, N. Y. 

Par. 2. Respondents are now, and have been for more than six 
months last past as aforesaid engaged in the business of manufacturing 
and selling and distributing women’s garments designated “Wispese” 
girdles. Respondents sell their said product to retail dealers and other 
purchasers. Respondents cause their said product, when sold, to be 
transported from their aforesaid places of business in the State of 
New York, to the purchasers thereof at their respective points of 
location in various other States of the United States and in the District 
of Columbia. Respondents maintain, and at all times mentioned 
herein have maintained a course of trade in their said product as above 
indicated in commerce between and among the various States of the 
United States and in the District of Columbia, 

Par. 3. In the course and conduct of their aforesaid business, and 
for the purpose of inducing the purchase of their said “Wispese” 
girdles, respondents have made and are now making and have caused 
and are now causing, false and misleading statements and represen- 
tations as to the texture of the fabric of which their said girdles are 
made, and as to their value to be printed in newspapers and maga- 
zines distributed throughout the United States and on labels, in 
catalogs, circulars, and other advertising material circulated and dis- 
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tributed by respondents among the purchasing public and to dealers in 
ladies’ apparel for distribution by such dealers to the purchasing 
public throughout the several States of the United States and in the 
District of Columbia. 

Among and typical of the said false, deceptive, and aati 
statements and representations are the following: 


Wispese Girdle that’s seamless... Full-Fashioned (like your stocking) * * *. 
Seamless, full-fashioned, shaped in the knitting like your stockings * * *. 
Knit to fit the form as full-fashioned hosiery is knit. 
Actually full-fashioned. 
Wispese Girdles * * * Full-fashioned as expertly as a stocking of elastic 
and Bemberg Rayon * * *, 
Your Girdles should be Full-fashioned (and seamless too) * * *, Wis- 
pese * * * fashioned to fit just like your stocking * * *, 
Seamless Full-Fashioned 
Knit-to-Fit 
, WISPESE 
Girdle 


The same full-fashioning that makes our stockings cling to our legs so per- 


fectly is now being applied to girdles. 
(On Labels) 
Seamless—F ull Fashioned. 
Wispese 

GIRDLES AND PANTIE GIRDLES Count on Wispese, to attract the youthful 
following which means so much to a successful Corset Department. VAWNE 
FOUNDATIONS CoO. 302 Fifth Avenue, New York, Boston, Los Angeles, Chicago. 

* * * Wispese identifies the most desirable garments on the market. * * * 

Wispese 

GIRDLES AND PANTIE GIRDLES count on Wispese, to attract the youthful 
following which means so much to a successful Corset Department. WISPESHE 
INC. 302 Fifth Avenue, New York 1, N. Y. 

Par. 4. Through the use of the said statements and representations 
and other statements and representations similar thereto not set out 
herein made by respondents and others at respondents’ instance and 
suggestion, all of which purport to be descriptive of the texture of the 
fabric of which respondents’ said “Wispese” girdles are made and of 
their construction, respondents represent, directly and indirectly, that 
their said girdles are “Full-Fashioned”; that the fabric of which they 
are made is manufactured and shaped by the same process through 
which full-fashioned stockings are made; that they are made of two 
pieces of elastic fabric knit flat, of uniform texture, permanently 
shaped in the knitting by the process known to the knitting trade as 
widening and narrowing so as to conform to the shape of the body, 
and joined together at their selvages by two stitched seams, one down 
each side of the girdle; that their shape is effected by dropping stitches 
from where the contour begins to narrow, thereby forming true gussets 


' 
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or fashioned “marks” parallel with the selvages; that “Wispese” 
girdles retain their said shape when worn. 

Par. 5. The foregoing statements and representations used and 
disseminated by respondents in the manner above described are false, 
deceptive, and misleading. In truth and in fact, respondents’ said 
“Wispese” girdles are not full-fashioned; they are not manufactured 
or shaped by the process by which full-fashioned stockings are made; 
they are not made of fabric knitted flat; they are not made of fabric 
of uniform texture; they are not made by the process known to the 
knitting trade or the purchasing public as widening and narrowing 
so as to conform to the shape of the body; they are not made of any 
fabric joined together; their shape is not accomplished by dropping 
stitches from where the contour begins to narrow; they have no seams 
or gussets; they do not retain their shape when worn. 

The true facts are that the “Wispese” girdles offered for sale and 
sold by respondents as full-fashioned girdles are what is known to the 
trade and purchasing public as “seamless” girdles. They are made 
of fabric knitted over a Brinton tubular-type machine or cylinder 
and made to conform to the shape of the body by means other than the 
process used in the manufacture of full-fashioned garments. They 
are seamless, one-piece tubular girdles made of elastic fabric having 
an area of drop stitching and web weaving at the waist or top, which 
makes the fabric in said area looser and flimsier. They stretch easily 
at the waist and thus fail to function effectively as girdles. The size 
of each of said “Wispese” girdles is the same the entire length of the 
girdle as the size of the tubular machine or cylinder over which it is 
knit, but when removed therefrom, the elastic therein contracts and 
makes said girdles appear to be shaped at the waist. The process used 
in the manufacture of respondents’ said girdles is not the same as or 
similar to the process used in the manufacture of “full fashioned” 
stockings. . 

Par. 6. Respondents by failing to disclose the rayon content of 
their said garments which resembles silk represent that said garments 
are composed entirely of silk, the product of the cocoon of the silk 
worm whereas in truth and in fact said garments are composed en- 
tirely or in part of rayon. 

Par. 7. The word “silk” has been long and favorably known to the 
purchasing public as descriptive of goods made from the fiber de- 
rived from the product of the cocoon of the silk worm. 

Rayon is a chemically manufactured fiber or fabric which may be 
so manufactured as to simulate silk. When manufactured to simulate 
silk it has the appearance and feel of silk. By reason of these quali- 
ties, rayon, when manufactured to simulate silk and not designated as 
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rayon, is by the purchasing public practically indistinguishable from: 
silk. Products manufactured from rayon, resembling silk, are ac- 
cepted by the public as silk, even though such products may not be: 
designated by terms representing that they are silk. 

There is a preference among the purchasing public for garments: 
represented as made of “silk” as said product is generally known to 
the purchasing public for its superior quality and value. 

Par. 8. The use by the respondents of the words “Full-Fashioned,” 
as aforesaid, deceives and misleads the public into the belief that re- 
spondents’ said “Wispese” girdles are the type that is made of a fabric 
of uniform texture permanently shaped in the knitting by the process: 
known to the knitting trade as widening and narrowing so as to con- 
form to the shape of the body, which gives to them a prestige and 
fictitious value in the minds of the purchasing public, dealers, and 
salesmen which they do not merit and would not otherwise have. The 
terms “Full-Fashioned” and “Fashioned” as applied to girdles are 
regarded as synonymous by a majority of the trade and purchasing 
public and descriptive of that type of girdles manufactured by the 
process last above described. There is a preference among the pur- 
chasing public for full-fashioned girdles as they are well and favor- 
ably known for holding their shape and as being far more valuable 
and expensive than tubular shaped girdles. 

Par. 9. The respondents by the use of the said words “Full- 
Fashioned,” and the other representations aforesaid and through their 
failure to affix such garments labels disclosing the rayon content 
thereof, have placed in the hands of others who deal in their said 
“Wispese” girdles a means and instrumentality whereby sellers may 
mislead and deceive purchasers into the aforementioned mistaken and 
erroneous beliefs. 

Par. 10. The use by the respondents of the aforesaid acts, practices,. 
and methods has the tendency and capacity to and does mislead and 
deceive a substantial portion of the public into the erroneous and 
mistaken belief that respondents’ said statements or representations 
are true and as to the material from which said products are made 
and the manner in which they are constructed. 

As a result thereof dealers and members of the purchasing public 
have purchased substantial quantities of respondents’ said product in 
said commerce. 

Par. 11. The aforesaid acts, practices, and methods of the respond- 
ents as herein alleged are all to the prejudice and injury of the public 
and constitute unfair and deceptive acts and practices in commerce 


within the intent and meaning of the Federal Trade Commission 
Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 17, 1946, issued and 
subsequently served its amended and supplemental complaint upon 
the respondents, named in the caption hereof, charging them with the 
use of unfair and deceptive acts and practices in commerce in viola- 
tion of the provisions of that act. After the filing by respondents, 
Arthur R. Lewis, Jean L. Gross, Harold B. Gross, and Wispese, Inc., 
a corporation, of their joint answer to the amended and supplemental 
complaint, testimony and other evidence in support of and in oppo- 
sition to the allegations of the amended and supplemental complaint 
were introduced before a trial examiner of the Commission there- 
tofore designated by it, and such testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
the proceeding regularly came on for hearing before the Commission 
on the amended and supplemental complaint, answer, testimony and 
other evidence, recommended decision of the trial examiner, and briefs 
in support of and in opposition to the amended and supplemental 
complaint, oral argument not having been requested; and the Com- 
mission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarnH 1. Respondents Arthur R. Lewis and Ben A. Hensler 
are individuals who from on or about August 1, 1942, to January 11, 
1948, were trading as copartners under the name Vawne Foundations. 
Mr. Hensler, subsequent to January 11, 1948, continued independently 
to engage in business similar to that of Vawne Foundations but died 
in March 1949 during the period when this proceeding was pending. 
Respondents Arthur R. Lewis and Jean Lewis are individuals who 
were trading as copartners from on or about January 11, 1943, to on 
or about February 1, 1946, under the name Vawne Foundations Co. 

Respondent Wispese, Inc., is a corporation organized, existing, and 
doing business under and by virtue of the laws of the State of New 
York, and respondents Arthur R. Lewis, Jean L. Gross, who was 
formerly respondent Jean Lewis, and Harold B. Gross are its presi- 
dent, treasurer, and secretary, respectively. The last three mentioned 
individual respondents have dominant control of the advertising 
policies and business activities of said corporate respondent and they 
have cooperated with each other and have acted in concert in doing 
certain of the acts and things hereinafter alleged. Respondents’ of- 
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fice and principal place of business is located at 302 Fifth Avenue, 
New York, N. Y. The word “respondents,” as used hereinafter, 
designates and refers to all of the respondents above named except 
Mr. Hensler. 

Par. 2. Respondents have engaged, as aforesaid, in the business of 
manufacturing and selling and distributing women’s garments desig- 
nated “Wispese” girdles. Respondents have sold their said product 
to retail dealers and other purchasers and respondents have caused 
said product, when sold, to be transported from their aforesaid place 
of business in the State of New York to the purchasers thereof at 
their respective points of location in various other States of the 
United States and in the District of Columbia. Respondents main- 
tain, and at the times mentioned hereinbefore have maintained, a 
course of trade therein in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of the sale and distribution of 
Wispese girdles and for the purpose of inducing the purchase thereof, 
respondents have made and caused to be made statements and repre- 
sentations concerning their products in newspapers and magazines dis- 
tributed throughout the United States, and on labels and other 
advertising material circulated and distributed by respondents among 
the purchasing public and to dealers in ladies’ apparel for distribution 
to the purchasing public throughout the several States of the United 
States and in the District of Columbia. In the advertising used by 
said respondents, such girdles have been designated as full-fashioned 
and as seamless. Among and typical of the statements and repre- 
sentations adopted by respondent Arthur R. Lewis and used by him 
in the advertising and sale of Wispese girdles, are the following: 


WISPESE girdle that’s seamless... full-fashioned (like your stocking) 
* * * 


... girdles, without seams or bones... with the very shape of beauty 
woven into them... knit to fit the form as full-fashioned hosiery is 
nite ee 

Actually full-fashioned * * * 


Wispese Girdles * * * Full-fashioned as expertly as a stocking, of elastic 
and Bemberg rayon * * * 


Your GIRDLES Should Be FULL-FASHIONED (and Seamless too, * * * 

WISPESE * * * Fashioned to fit, just like your stocking * * * 

THE SAME FULL FASHIONING that makes our stockings cling to our legs 
so perfectly is now being applied to girdles * * * 


On labels: 
Seamless—Full Fashioned 


Par. 4. Through use of said statements and representations and 
other statements and representations similar thereto not set out herein 
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made by respondents and. others at respondents’ instance and sug- 
gestion, all of which purport to be descriptive of the fabric of which 
respondents’ Wispese girdles are made and of their construction, 
respondents have represented directly or by implication that said 
girdles are “full-fashioned,” that is, made of pieces of elastic fabric 
knit flat, of uniform texture, permanently shaped in the knitting 
by the process known to the knitting trade as narrowing so as to con- 
form to the shape of the body. Through use of the statements and 
representations hereinbefore mentioned, respondent Arthur R. Lewis 
has represented directly and by implication that the fabric of which 
Wispese girdles are made is manufactured and shaped by the same 
process through which full-fashioned stockings are made. 

Par. 5. Among the articles of wearing apparel made by the process 
known variously as full-fashioned, fashioned, and fully fash- 
ioned are underwear, sweaters, and hosiery. Full-fashioned garments 
are knit on a flat bed or bar machine in the course of which flat fabric 
is shaped in the knitting to conform to the shape of the limb or body. 
The reduction in size looking to such shaping is effected by a process 
of “narrowing” under which the loops of various needles are “trans- 
ferred” inward to an adjacent needle, which loops are then knit by 
the transferee needle. The flat fabric at the conclusion of the knitting 
operation, in the case of hosiery for instance, is joined at the edges 
or selvages to make a stocking which conforms to the shape of the leg. 

As articles of feminine attire, girdles have a body-conforming 
function. ‘The girdles offered for sale by respondents as full-fashioned 
girdles are made on a tubular knitting machine over a cylinder of fixed 
or uniform diameter. Several hundred needles arranged around the 
circumference thereof knit elastic yarn. At certain areas of the waist 
or upper portion there is a process of drop-stitching under which a 
specific number of needles are withheld from the knitting process and 
do not form loops. When these needles do not form loops, there re- 
sults a series of drop-stitch stripes or web weaving terminating in 
holes. This variation in uniformity of texture is due to the fact 
that the loops are not actually transferred as in the knitting process 
known as full-fashioned. Below the waist the entire complement of 
needles is used so that the resulting garment is a one-piece tubular 
girdle without any vertical seam, which prior to removal from the 
knitting machine is uniform in diameter for the entire length of the 
knitting cylinder. When removed therefrom, the action of the elastic 
closes the areas where the stitches have been dropped and a shaped 
condition at the waist is afforded. The differences in widths as be- 
tween upper parts of the girdle and as between them and lower areas 
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depend primarily on the elastic character of the yarn contained in 
the upper areas where the fabric is of lighter weight rather than on 
the actual dropping out of the needles from their loop-forming 
functions. 

Respondents’ girdles are not made under the process known as full- 
fashioned, nor are the girdles made on the circular knitting machines 
used by respondents manufactured and shaped by the same process 
through which full-fashioned stockings are made. The statements 
and representations contained in the advertising for Wispese girdles 
to which paragraph 4 hereof relates are false and misleading. Re- 
spondents’ girdle is known in the trade as a shaped body garment 
and represents a modification or adaptation of what long has been 
known in the trade as tucked goods. The area of drop-stitching at 
the waist presenting a webbed appearance is essentially a lighter 
fabric than that forming the remainder of the garment. Although 
it appears that no elastic girdles made on flat bed machines by the 
process known as full-fashioned are being produced and offered for 
sale in the channels of trade, it is clear that the shaped appearance 
jmparted to respondents’ girdles will not be retained under similar 
conditions of use for periods as long as would the shape of other 
garments containing the same yarns and of identical gauge produced 
by the full-fashioned process. 

Par. 6. The use by the respondents of the word “full-fashioned” 
has the capacity and tendency to deceive and mislead the public into 
the belief that respondents’ Wispese girdles are made of fabric of 
uniform texture, permanently shaped in the knitting by the process 
known to the knitting trade as narrowing so as to conform to the shape 
of the body, which gives to them, in the minds of the purchasing public, 
a prestige and fictitious value respondents’ garments would not other- 
wise have. The terms “full-fashioned” and “fashioned” as applied to 
articles of apparel are regarded as synonymous by members of the 
trade and as descriptive of apparel which has been manufactured by 
the process last above described. There is a preference for full- 
fashioned articles of feminine apparel on the part of a substantial 
segment of the purchasing public to which full-fashioned hosiery is 
particularly well and favorably known for holding its shape and as 
being more expensive than hosiery produced by other methods. 

Par. 7. Some of the girdles advertised and sold by respondents have 
contained rayon which simulates and resembles silk in appearance and 
has the feel of silk. In the advertising therefor and on such girdles, 
respondents, in instances, have failed to disclose that these garments 
are composed in whole or in part of rayon. There is a preference 
among the purchasing public for apparel represented as made of silk. 
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Products manufactured from rayon, resembling silk, are accepted by 
the purchasing public as silk even though such articles may not be 
designated by terms representing that they are made of silk. By 
failing to disclose the rayon content of the aforesaid garments, respond- 
ents represent that their girdles are composed of silk. 

Par. 8. By use of the term “full-fashioned” and the other repre- 
sentations referred to hereinbefore and through their failure to affix 
to garments containing rayon labels disclosing the rayon content 
thereof, respondents have placed in the hands of others who deal in 
their Wispese girdles a means and instrumentality whereby sellers 
may mislead and deceive purchasers into the mistaken and erroneous 
beliefs aforementioned. 

Par. 9. The use by respondents of the aforesaid acts, practices, and 
methods has had the tendency and capacity to mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that respondents’ statements or representations are 
true as they relate to the material from which said products are made 
and as to the manner in which they are constructed, and as a result 
dealers and members of the purchasing public have purchased sub- 
stantial quantities of respondents’ girdles in commerce. 


CONCLUSION 


The acts, practices, and methods of the respondents, as herein found, 
are to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 

The amended and supplemental complaint charges in addition that 
respondents have represented that their girdles will retain their shape 
when worn, which representation, it is alleged, is false for the reason 
that respondents’ girdles stretch easily at the waist and thus fail to 
function effectively as girdles. Respondents’ products will not retain 
their shape for periods as long as would girdles of identical gage made 
from similar yarns and knitted under the full-fashioned process. This 
is due in great measure to the presence of lighter fabric in some areas 
of the girdle where shaping if afforded. ‘Although the qualitative 
superiority of garments made under the knitting process known as 
full-fashioned as compared to others not so ee ies is recog- 
nized by the public as substantial, the evidence introduced in this 
proceeding is an insufficient basis for a conclusion that respondents’ 
girdles fail to function adequately as girdles. The charges relating 
to this issue in the proceeding are accordingly being dismissed by the 
Commission. 


919675—53——81 


1232 FEDERAL TRADE COMMISSION DECISIONS 


Order 47 BF. Tec; 
ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended and supplemental complaint of the Commis- 
sion, the answer filed by certain of the respondents, testimony and 
other evidence introduced before a trial examiner of the Commission 
theretofore duly designated by it, recommended decision of the trial 
examiner, and briefs filed in support of and in opposition to the 
amended and supplemental complaint; and the Commission having 
made its findings as to the facts and its conclusion that the respond- 
ents have violated the provisions of the Federal Trade Commission 
Act: <a 

I. lt ts offered, That respondent Wispese, Inc., a corporation, and 
its officers, agents, representatives, and employees, and respondent 
Arthur R. Lewis, individually and as an officer of Wispese, Inc., and 
trading as a copartner under the name Vawne Foundations, or under 
any other name, and his agents, representatives, and employees, and 
respondents Jean L. Gross (formerly known as Jean Lewis) and 
Harold B. Gross, individually and as officers of Wispese, Inc., and 
their agents, representatives, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale, or distribution of wearing apparel in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

(a) Using the term “full-fashioned” or any other expression of 
similar import containing the word “fashioned” to designate, describe 
or refer to girdles which have not been shaped in the knitting by a 
narrowing process involving the transfer of loops or stitches from 
one needle to another during the dropping of needles in such knitting 
operation ; 

(6) Advertising, offering for sale, or selling garments composed in 
whole or in part of rayon made to resemble silk, or having the ap- 
pearance and feel of silk, without clearly disclosing such rayon con- 
tent or representing in any other manner that garments containing 
no silk are composed in whole or in part of silk. 

Il. /¢ is ordered, That respondent Arthur R. Lewis, individually 
and trading as a copartner under the name of Vawne Foundations 
or under any other name, and his agents, representatives, and em- 
ployees, in connection with the offering for sale, sale, or distribution 
of girdles in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do cease and desist from representing, directly or by 
implication : 

That girdles not shaped in the knitting by a narrowing process 
involving the transfer of loops or stitches from one needle to another 
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during the dropping of needles in such knitting operation are manu- 
factured or shaped by the same process by which full-fashioned stock- 
ings are made. 

III. lt ts further ordered, That this proceeding be, and the same 
hereby is, dismissed as to respondent Ben A. Hensler, deceased. 

_ IV. lt is further ordered, That the charges of this proceeding as 
they relate to the issue as to whether respondents’ products function 
effectively as girdles be, and the same hereby are, dismissed. 

V. lt is further ordered, That the respondents shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which they have complied with this order. 
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ELEANOR SCHULTZ BADEN ET AL. TRADING AS E. G. 
SALES & MANUFACTURING CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5568. Complaint, May 28, 1948—Decision, Apr. 18, 1951 


Where two individuals engaged as partners in the manufacture and interstate 
sale of certain mechanical devices for use on internal-combustion motors 
with battery ignition, which they sold prior to 1946 under the trade designa- 
tions of “E. G. Ssupercharger” and ‘Ignition Supercharger” and thereafter 
as “KE. G. Super-Ignitioniter” and “Super-Ignitioner,” in advertising in news- 
papers and periodicals of general circulation and in circulars, letters, and 
other printed matter, including that on the shipping cartons— 

(a) Falsely represented that their said products would cause motors, regardless 
of age or condition, to operate better or at less expense, insure quick start- 
ing, and afford motors, irrespective of condition, more mileage, power, ac- 
celeration, and pickup; 

The facts being that only in those rare circumstances where one or more plugs 
were fouled within certain limits by carbon, would their said devices have a 
temporary favorable influence in starting or operation, until the normal 
progression of the fouling process, due to the operational defect which 
caused such fouling in the first instance, within a short time rendered the 
ignition system ineffective ; 

(b) Falsely represented that said products would prolong the life of spark plugs 
and points, and extend motor life three or four times longer than if said 
devices were not attached; 

(c) Falsely represented that said products would cause the spark to jump 
across spark plug points and cause sparks to occur irrespective of the degree 
to which the points might be fouled with oil and grease; 

The facts being their said devices would not cause a spark to occur when plugs 
were badly fouled, and were not an effective substitute for cleaning the 
plugs or correcting the causes of fouling; 

(d) Falsely represented that said products would reduce or prevent carbon; 

(e) Falsely and misleadingly represented that said device afforded “atomic 
starting,” and caused motors performing improperly to run quietly and 
smoothly ; 

(f) Falsely represented through the statement on the carton containers thereof 
“Tested and approved by Automotive Test Laboratories of America,” that 
their products had been tested and approved by a laboratory or other or- 
ganization possessing trained personnel and scientific facilities for the per- 
formance of automotive tests and experiments concerning commercial 
products; 

The facts being that it had been the practice of the said “Automotive Test 
Laboratories,” which had no laboratory or scientific equipment nor trained 
personnel, to accept without investigation of the truth or falsity thereof, 
suggestions and claims made by various manufacturers for their products, 
as the basis for so-called certificates or seals of approval or merit; 
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With tendency and capacity to mislead a substantial portion of the purchasing 
public into the mistaken belief that such statements were true and thereby 
induce its purchase of their said products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. , 


In said proceeding the Commission took official notice of certain facts found 
by the Commission on April 29, 1988, in the matter of Morris E. Newman, 
trading as Automotive Test Laboratories of America, Docket 3328, 26 F. T. C. 
1234, and on April 28, 1938, in the matter of Ralph C. Curtiss et al., Docket 
3329, 26 F. T. C. 1209, namely, that said Automotive Test Laboratories of 
America, at the time such purported approval was extended to respondents’ 
products, had no laboratory or scientific equipment for conducting tests 
and experiments and employed no trained personnel for the purpose of 
performing tests on commercial products, but, instead, followed the practice 
of accepting the suggestions and claims made by various manufacturers as 
the basis for so-called certificates or seals of approval or merit, which were 
thereafter issued by it without investigation of the truth or falsity of the 
manufacturers’ statements. 


In said proceeding in which one of said respondents in the course of objections 
to the Commission’s tentative decision, contended that the testimony of an 
automobile mechanic who testified that he installed one of respondents’ 
devices during the period when the instant proceeding was pending and 
upon the basis of its use expressed the opinion that faster starting, smoother 
operation and greater gasoline economy were afforded—which tended to 
corroborate the testimony of said respondent—outweighed the testimony of 
various other witnesses in the proceeding, it appeared that the testimony 
of two automotive engineers, identified with the National Bureau of Stand- 
ards—which was also generally in accord with the opinions expressed by 
another scientist connected with said Bureau—was to the effect hereinabove 
noted, and the Commission was of the opinion that the conclusions in 
question as set forth by it were in accord with the greater weight of the 
evidence adduced in the proceeding. 


As regards respondents’ assertion that a statement appeared in the tentative 
decision to the effect that their 1950 motor device did not improve engine 
performance, it appearing that the reception of evidence was completed on 
September 22, 1949, the Commission’s findings in the instant matter related 
to the value and efficacy of the auxiliary spark gaps being sold under the 
representations challenged in the complaint, and the Commission’s order 
required cessation of certain of said challenged representations in connec- 
tion with the offer, etc., of the device to which such representations origi- 
nally related or of other products substantially similar thereto, but without 
any determination, however, in the absence of an adequate basis in the 
record therefor, as to the inherent nature of such devices as are presently 
being marketed by respondents. 


As regards respondents’ objection to the statement that their product was not 
submitted to the aforesaid Automotive Test Laboratory of America, no 
statement to said effect appears in the tentative decision of the Commission 
or the findings as to the facts in the instant matter. 
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With respect to respondents’ challenged use of the words, “Ssupercharger,” 
“Super-Ignitioniter” and “Super-Ignitioner” to designate their products, the 
complaint alleging that the term “Supercharger” is misleading in that a 
super-charger signifies a device which increases the pressure as the explosive 
charge is supplied to the motor cylinder—a function which respondents’ 
products will not perform, it appeared that respondents discontinued the 
use of said expression more than 2 years prior to the institution of the 
instant proceeding, and that there was no reason to believe that use of such 
or similar terms or words would be resumed, and the Commission was of 
the opinion that no further corrective action in respect to said matter was 
required in the public interest at this time, and said charges of the complaint 
were accordingly dismissed without prejudice. 


As regards charges relating to the designations “Super-Ignitioniter” and ‘“Super- 
Ignitioner,” use of which was alleged to be misleading because the device, 
would not increase or improve the functions of the ignition system except 
in transitory instances as above noted, no evidence was introduced expressly 
directed to showing what consumer impressions might be engendered by 
the use of said expressions, and the Commission, under the circumstances 
was of the opinion that the evidence in the record was insufficient for an 
informed determination of the issues raised by such allegations, and said 
charges were therefore also dismissed without prejudice. 

Before Mr. Henry P. Alden, trial examiner. 
Mr. Clark Nichols for the Commission. 


Arnstein & Schwartz, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Eleanor Schultz 
Baden, also known as Eleanor Schultz, and George Baden, as individ- 
uals, and as copartners trading as E. G. Sales & Manufacturing Co., 
hereinafter referred to as respondents, have violated the provisions 
of said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

ParacrarH 1. Respondents Eleanor Schultz Baden also known as 
Eleanor Schultz, and George Baden, as individuals and as copartners 
are trading as E. G. Sales & Manufacturing Co. with their principal 
place of business located at 355 East One Hundred Forty-ninth Street, 
New York, N. Y. 

Said respondents are now, and for several years last past have been, 
engaged in the manufacture, sale, and distribution of certain devices 
for use on internal combustion motors, with battery ignition, in com- 
merce as “commerce” is defined in the Federal Trade Commission Act. 
Prior to January 1946, said devices were sold under the trade name 
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of “E. G. Supercharger” and since January 1946 as “E. G. Super- 
Ignitioniter” and “E. G. Super-Ignitioner.” Said devices, although 
sold under the above different names, are of substantially the same 
construction and possess substantially the same properties. 

Par. 2. Respondents cause, and have caused, said devices, when sold 
to be transported from their place of business in the State of New 
York to purchasers thereof located in various other States of the 
United States and in the District of Columbia, and at all times herein 
maintain and have maintained a course of trade in said products 
in commerce among and between the various States of the United 
States and in the District of Columbia. Respondents’ volume of 
business in said devices in such commerce is and has been substantial. 

Par. 3. In the course and conduct of their said business and for 
the purpose of inducing the sale of their said devices in commerce, re- 
spondents have made false and misleading statements and representa- 
tions with respect to the value, usefulness, and functions of said 
devices in newspapers and periodicals of general circulation and in 
circulars, letters, and printed matter appearing on cartons in which 
said devices are packaged. Among and typical of the statements 
and representations appearing in said advertisements are the 
following: 


RELATIVE TO THE DEVICE UNDER THE NAME SUPERCHARGER 


1945 IGNITION Supercharger. $4.00. Pep, 
Mileage, Fast Starting. EG Mfg. Co. 


MAKES ALL ENGINES DO MORE AT LESS EXPENSE. 
EXTENDS LIFE OF ENGINE 38 to 4 TIMES LONGER 
WITH GREATER SAVING AND EFFICIENCY. 


HE. G. Ssupercharger... 
Quick starting wet or cold 
Increases cylinder Power 
More Mileage and Pep— 
Reduces carbon and Quiets 
Engine Performance— 


Makes New and Old Engines Perform Better. 


How would you like it if your engines would always start easy, wet or cold? 
Better mileage—Running idle you will notice the difference. The accelerator 
does not have to be pressed as far as before, the engine revolves faster. And 
on the road you will notice a faster pick-up, more power on hills—and higher 
speeds will feel like 10 miles less. Makes cheaper gas—and the best gas per- 
form better—Less carbon and smoother operation. YES, that is the improve- 
ment and saving others tell us they got and you can get it, too—NEW & OLD 
engines better—Simply rush in money, money order or checks for all the Super- 
chargers you can use. Spark plugs and points last longer at higher firing. 
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E. G. Ssupercharger has 7 distinct features: 

. QUICK STARTING—engine wet or cold. 
. MORE MILEAGE. 

. MORE PEP AND POWER. 

. RAPID ACCELERATION AND PICKUP. 
. FIRES THROUGH OIL AND GREASE. 

. REDUCES CARBON. 

. Quiets and Smooths Engine Performance. 


Aorrhwonpwy 


Makes NEW and OLD engines BETTER 


Tested and approved by Automotive Test Laboratories of America. 


RELATIVE TO THE DEVICE UNDER THE NAME SUPER-IGNITIONITER 
OR SUPER-IGNITIONER 


SUPER IGNITIONER $4.50 
Faster starting, pep, mileage. 

Our new 1946 model E. G. SUPER IGNITIONITER increases the tension, or 
pressure, at the spark plug point gaps, thus assuring a fast, hot spark at each 
and every cycle, under the highest compression, producing multiple combustion 
of the fuel charge. 

Installing our new 1946 E. G. SUPER-IGNITIONITER is simplicity itself: 
Simply pull the wire out of the center hole of your distributor, and insert the 
male end of the Super-Ignitioniter into this middle hole of the distributor. Next 
insert the terminal of the wire you disconnected from the distributor middle 
hole into the female end of the Super-Ignitioniter. That’s all there is to it. Now 
step on the starter and note the difference as your motor springs instantly into 
a new, Surging power. 

If your motor then idles too fast, close the throttle by unscrewing the idling 
screw on the carburetor until you get the desired idling speed, and you are ready 
to go. Check the increased efficiency, pep, power and gasoline mileage your 
motor now produces, with the aid of our BE. G. SUPER-IGNITIONITER. Note 
the extra power on steep hills and in tough spots of mud or snow. 

Order your new 1946 model H. G. SUPER-IGNITIONITER today so you can 
begin enjoying the new, amazing efficiency of your motor with its dazzling per- 
formance and power. 

Quicker starting wet or cold. 

Atomic starting, pep, mileage. 

Makes all cars, trucks, motor boats, airplanes, or stationary engines with 
battery ignition step out and go with economy. 

Helps some cases of carbon and oil shooting. 


Par. 4. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth, and others similar 
thereto not specifically set out herein, respondents have represented, 
directly and by implication: 

That their said devices when atached to any motor, regardless of age 
or condition, will make said motor operate better at less expense; that 
they will extend the life of motors three or four times longer than 
if said devices were not attached, with less expense and more efficiency 
for the longer period ; that they will insure quicker starting in motors, 
having battery ignition, when wet or cold; that they will give on all 
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such motors, regardless of condition, more mileage, cylinder power, 
rapid acceleration and pickup than is produced by regular equipment 
used in such motors by their manufacturers; that they prolong the 
life of spark plugs and points; that they will cause a spark to jump 
across spark plug points that are clogged with oil and grease, when 
the stock coil will not so do; that they will reduce and prevent carbon 
in such motors; that they produce “atomic starting” in such motors; 
that they quiet and smooth such motors not performing properly 
for any reason; that they make new or old cars perform better under 
all conditions; that they have been tested and approved for all of the 
above claims of merit by the Automotive Testing Laboratories of 
America, implying that said testing laboratories are equipped with 
personnel and apparatus, qualified and sufficient to make the necessary 
tests for said claims of merit. 

Par. 5. The said representations are false and misleading. In truth 
and in fact respondents’ said devices when attached to motors having 
battery ignition will not make such motors operate better or at less 
expense and will not extend the life of such motors any length of time 
over its usual life, but tend to shorten the normal life of the motor’s 
ignition coil. They will not insure quicker starting of such motor 
when it is wet or cold. They will not insure quicker starting, more 
mileage, cylinder power, rapid acceleration or pickup except in transi- 
tory instances confined to a condition where a plug is shghtly fouled 
and will be no aid in the starting or operation of such motors if a spark 
plug is not fouled or is badly fouled. They will not cause a spark to 
jump across spark plug points that are clogged with oil and grease 
as well as the spark from the stock ignition coil of such motor. They 
will not prolong the life of spark plugs or points. They will have 
no effect on preventing the formation of carbon or of removing formed 
carbon in such motors. The use of the words “atomic starting” is 
confusing, exaggerated, and misleading as respondents’ devices have 
no possible connection with the word “atomic” as it is commonly under- 
stood. They do not quiet or smooth motor operation nor make new or 
old cars perform better, except in the transitory instances above 
mentioned. The Automotive Testing Laboratories of America had no 
laboratory or testing equipment and had no engineers or experts 
employed or associated with it at the time of any so-called test of said 
devices. 

Par. 6. The use by the respondents of the trade names “Ssuper- 
charger” and “Super-Ignitioniter” or “Super-Ignitioner” are false 
and misleading in that a supercharger, when descriptive of an attach- 
ment to internal combustion motors, means a device which increases 
the pressure as the explosive charge is supplied to the motor cylinder, 
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which the respondents’ device does not do. The use of the words 
“Super-Ignitioniter” or “Super-Ignitioner” is misleading for the rea- 
son that the devices will not increase or improve the functions of the 
ignition system of a motor except in the limited manner and under the 
limited condition described in paragraph 5 hereof. 

Par. 7. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the meaning of the Federal Trade Commission Act. | 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 28, 1948, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereinabove charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the 
provisions of that act. After the issuance of said complaint and the 
filing by respondents of their joint answer thereto, hearings were held 
at which testimony and other evidence in support of and in opposition 
to the allegations of the complaint were introduced before a trial 
examiner of the Commission theretofore duly designated by it and such 
testimony and other evidence were duly recorded and filed in the office 
of the Commission. On July 7, 1950, the trial examiner filed his 
initial decision. 

The Commission, having reason to believe that the initial decision 
did not constitute an adequate disposition of the matter, on August 14, 
1950, issued and thereafter served upon the parties its order placing 
this case on the Commission’s own docket for review and affording 
the respondents an opportunity to show cause why said initial decision 
should not be altered in the manner and to the extent shown in the 
tentative decision of the Commission attached to said order. There- ~ 
after, this proceeding regularly came on for final consideration by the 
Commission upon the record herein on review, including the memoran- 
dum of objections filed on August 28, 1950, by respondent George 
Baden; and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes the following findings as to the 
facts, conclusion drawn therefrom, and order, the same to be in lieu 
of the initial decision of the trial examiner. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondents, Eleanor Schultz Baden and George 
Baden, are and have been engaged since several years prior to 1946, 
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as copartners doing business as E. G. Sales & Manufacturing Co., 355 
East One Hundred Forty-ninth Street, New York, N. Y., in the manu- 
facture and sale of certain mechanical devices, for use on internal- 
combustion motors having battery ignition. ; 

Par. 2. Prior to January 1946, respondents’ devices were sold under 
the trade designations of “E. G. Ssupercharger” and “Ignition Super- 
charger,” and since 1946 as “E. G. Super-Ignitioniter” and as “Super- 
Ignitioner,” which devices, although sold under the above different 
names, are functionally identical in operating principle and similar 
m construction. Respondents cause and have caused their devices 
when sold to be transported from their place of business in the State 
of New York to purchasers thereof located in various other States 
of the United States and in the District of Columbia, and at all times 
herein referred to have maintained a course of trade in said products 
in commerce, as aforesaid, in connection with which respondents’ 
volume of business has been substantial. 

Par. 3. For the purpose of inducing the sale of their products in 
commerce, the respondents in newspapers and periodicals of general 
circulation and in circulars, letters, and other printed matter, including 
the carton containers in which said products are shipped, have repre- 
sented that the use of their devices causes motors, regardless of age 
or condition, to operate better at less expense and insures quick start- 
ing; that such use affords motors, regardless of condition, more mile- 
age, cylinder power, rapid acceleration and pickup, prolongs the hfe 
of spark plugs and points, and extends motor life three or four times 
longer than if said devices were not attached; and that such use causes 
the spark to jump across plug points that are clogged with oil or grease 
when a stock coil will not do so, reduces and prevents carbon, affords 
“atomic starting,’ and causes motors performing improperly to run 
quietly and smoothly. Through use on carton containers for said 
devices of the statement “Tested and approved by Automotive Test 
Laboratories of America,” respondents also have represented that 
their products have been tested and approved by a laboratory or other 
organization possessing trained personnel and scientific facilities for 
the performance of authoritative tests and experiments concerning 
commercial products. 

Par. 4. In the ignition system regularly used on automobiles, the 
battery supplies the current and the current goes through a pair of 
contacts called breaker points which are opened by acam. The timing 
of that opening is caused by the positioning of the crank shaft of the 
automobile. When the breaker points are closed, current flows 
through the remainder of the low tension circuit, the primary of the 
ignition coil, and back to the battery. With the breaker points open, 
that current is interrupted. 
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The high tension of the ignition coil passes through the secondary 
coil which is wrapped around the same core as the primary, and 
through a distributor which selects the cylinder to which the next 
spark shall go—through cable to the spark plug and through the 
engine back to ground and then to the point of origin. In operation, 
when the breaker points close, current flows through the primary and 
builds what is known as a magnetic field in the coil. When that cur- 
rent is interrupted, the field collapses, causing a rapid rise of potential 
in the secondary circuit. The extent to which this potential rises is 
determined by the possibility of breaking through resistance and 
causing the current to flow. This happens in an automobile ignition 
system whenever the potential gets high enough to jump across the 
spark plug gap, or any additional gaps also in the circuit. 

The ignition coil changes the 6- or 12-volt current of the primary to 
current at a very much higher voltage in the order of 10,000 volts. 
The insulation of the ignition system in general and of the coil is 
intended to protect against normal stress. 

When any of respondents’ devices are used in the ignition system, 
installation is made in the line between the ignition coil and the 
distributor so that the device constitutes an additional series gap on 
all of the spark plugs, because it occurs before the distributor which 
connects successively to the different spark plugs. Accordingly, the 
electrical charge comes first through the ignition coil and passes 
through respondents’ device and then into the spark plugs. 

Par. 5. The introduction of an additional spark gap as provided 
by respondents’ devices into the ignition system serves to build up 
the voltage but thereby increases the stress and the insulation of the 
ignition coil and tends to hasten the breakdown of the coil. Respond- 
ents’ devices will be of no benefit when starting failure or improper 
operation is due to a weak coil. When the spark plugs and the igni- 
tion coil in a car are in good condition, the use of respondents’ devices 
will have no influence upon the combustion process of fuel in the 
cylinders. 

The representations of the advertising as referred to in paragraph 
3 hereof are false and misleading. Respondents’ products will not 
cause motors, regardless of age or condition, to operate better or at 
less expense or insure quick starting, or irrespective of motor condi- 
tion, afford more mileage, power, acceleration, or pick-up. Under no 
conditions of use will respondents’ devices significantly increase the 
life of spark plugs and points, nor will they extend motor life three or 
four times longer, or for any period longer, than if said devices are 
not attached. Respondents’ products will not be effective in causing 
sparks to Jump across spark plug points and in causing sparks to 
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occur irrespective of the degree to which such spark plugs may be 
fouled with oil and grease, nor will such devices make all motors not 
performing properly, operate quietly and smoothly. They will not 
serve to reduce or prevent carbon. 

On the basis of the evidence, it appears, however, that respondents’ 
devices may have a favorable influence in starting or operation in 
those rare circumstances where one or more plugs are fouled within 
certain limits by carbon. <A stock coil will cause spark to occur up to 
a certain stage of fouling but above such limits or values of shunting 
resistance, as referred to scientifically, the spark plug will miss firing 
and the motor will fail to start. Within narrow limits above this 
value, an auxiliary series gap may permit spark to occur. The value 
of an additional spark gap in these circumstances is temporary, how- 
ever, inasmuch as normal continuation or progression of the fouling 
process due to the operational defect causing such fouling in the - 
first instance, will render the ignition system ineffective within a short 
period of time. Respondents’ devices will not cause a spark to occur 
when plugs are badly fouled and they are not an effective substitute 
for cleaning of the plugs or correcting the basic operational causes 
of fouling. 

Atomic energy is the result of nuclear action and the operational 
principles of respondents’ devices have no connection therewith. The 
use of the words “atomic starting” by respondents is confusing and 
misleading. 

When respondents’ business was instituted, the specifications for 
their products and samples thereof were sent by them to a concern 
known as Automotive Test Laboratories and a certificate or seal of 
approval was thereafter received by respondents from this source. 
Such statement has been the basis for the representations formerly 
appearing on respondents’ cartons that their products had been 
“Tested and approved by Automotive Test Laboratories of America.” 
Findings as to the facts, conclusion, and orders to cease and desist 
were issued by the Commission respectively on April 29, 1938, and 
April 28, 1938, in the matters of Morris E. Newman, trading as Auto- 
motive Test Laboratories of America, Docket Number 3328, and 
Ralph C. Curtiss, et al., Docket Number 3329. Official notice has 
been taken herein of certain facts therein found by the Commission, 
namely, that Automotive Test Laboratories of America, at the time 
such purported approval of respondents’ products was extended to 
respondents, had no laboratory or scientific equipment for conducting 
tests and experiments and employed no trained personnel for the pur- 
pose of performing tests on commercial products. Instead, the pro- 
prietor of such concern followed the practice of accepting the 
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suggestions and claims made by various manufacturers as the basis 
for so-called certificates or seals of approval or merit which there- 
after were issued by Automotive Test Laboratories of America without 
investigation of the truth or falsity of the manufacturers’ statements. 
It does not appear that respondents were aware of all the circum- 
stances under which the operations of Automotive Test Laboratories 
were conducted. In the circumstances, however, the Commission is 
of the view that the implications of respondents’ advertising to the 
‘effect. that its products have been scientifically tested and thereafter 
approved by a laboratory or organization possessing adequate per- 
sonnel and scientific facilities for the performance of tests and experli- 
ments concerning commercial products are erroneous and misleading. 

Par. 6. In the memorandum filed by respondent George Baden con- 

taining objections to the tentative decision heretofore issued by the 
’ Commission, respondents contend that the opinions expressed by the 
witness Hunt, an automobile mechanic whose testimony was intro- 
duced into the record by respondents, outweighs the testimony of 
various other witnesses whose testimony was received in this proceed- 
ing. The witness Hunt testified that he installed one of respondents’ 
devices procured by him during the period when this proceeding was 
pending, and, upon the basis of its use, expressed the opinion that 
faster starting, smoother operation, and greater gasoline economy 
were afforded. This testimony tends to corroborate the testimony of 
the respondent George Baden. Called by counsel supporting the 
complaint, however, were other witnesses including two automotive 
engineers each of whom has been identified with the National Bureau 
of Standards. Upon the basis of his examination of both of respond- 
ents’ devices which were received as exhibits herein, one testified that 
the effect of such devices on the ignition system and motor was limited 
in the respects noted in paragraph 5 hereof. The other testified 
similarly with respect to the device designated “E. G. Ssupercharger,” 
which was offered for sale prior to 1946. The opinions expressed by 
another scientist also connected with the Bureau of Standards are 
generally in accord. The Commission is of the opinion that the con- 
clusions set forth in paragraph 5 hereof are in accord with the greater 
weight of the evidence adduced in this proceeding. 

Respondents assert also that a statement appears in the tentative 
decision that their 1950 model device does not improve engine per- 
formance. The reception of evidence was completed in this proceed- 
ing on September 22, 1949. The Commission has made no findings 
herein which expressly relate to the device presently offered for sale 
by respondents. The findings of the Commission relate to the value 
and efficacy of the auxiliary spark gaps being sold under the repre- 
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sentations challenged in the complaint. Two representative types 
of such devices, the only ones offered in evidence, were received into 
the record, and, according to the greater weight of the evidence, they 
are functionally identical and similarly limited in value. The order 
now issuing requires cessation of certain of the representations chal- 
lenged in the complaint in connection with the offering for sale, sale 
or distribution of the devices to which such representations originally 
related or of other products substantially similar thereto. Because 
no adequate basis is afforded therefor in the record, no determina- 
tion has been made by the Commission as to the inherent nature of 
such devices as presently are being marketed by respondents. 

Respondents assert also that they are objecting to such statement 
as has been made that their product was not submitted to the Auto- 
motive Test Laboratories of America. No statement to this effect 
appears in the tentative decision of the Commission or the foregoing 
findings as to the facts. 

Par. 7. The use by respondents of the aforesaid statements and 
representations has had and now has the tendency and capacity to 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such statements are true 
and to induce such portion of the purchasing public because of the 
mistaken and erroneous belief so engendered to purchase respondents’ 
products. 

CONCLUSION 


The acts and practices of respondents as herein found are all to 
the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the meaning of the 
Federal Trade Commission Act. 

Additional allegations of the complaint pertain to respondents 
use of the words “Ssupercharger,” “Super-Ignitioniter,” and “Super- 
Ignitioner” to designate their products, it being alleged in such con- 
nection that the term “Ssupercharger” is misleading in that a super- 
charger signifies a device which increases the pressure as the explosive 
charge is supplied to the motor cylinder, a function which respondents’ 
products will not perform. The evidence adduced in this proceeding, 
as stated hereinbefore, indicates that use of the expression “Ssuper- 
charger” was discontinued by respondents in January 1946, more than 
two years prior to the institution of this proceeding. In view of such 
discontinuance and there being no reason to believe that use of the 
term “Ssupercharger” or other words of similar import will be re- 
sumed, the Commission is of the opinion that no further corrective 
action in respect thereto is required in the public interest at this time, 
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and the charges of the complaint in respect thereto are accordingly 
being dismissed without prejudice. 

With respect to other charges relating to the designations “Super- 
Ignitioniter” and “Super-Ignitioner,” it is alleged that their use in 
the advertising is misleading for the reason that such devices will 
not increase or improve the functions of the ignition system except in 
transitory instances confined to a condition of slight fouling of the 
spark plug. Such temporary improvements in starting or operation 
as may be afforded by use of respondents’ devices in comparatively 
rare instances have been discussed hereinbefore, and reference has 
been made also to certain adverse effects on the ignition coil which 
tend to result from use of one of respondents’ devices. No evidence 
was introduced in this proceeding expressly directed to showing what 
consumer impressions may be engendered by the use of the expres- 
sions “Super-Ignitioniter” and “Super-Ignitioner.” In the circum- 
stances here, the Commission is of the opinion that the evidence con- 
tained in the record is insufficient for an informed determination of 
the issues raised by such allegations, and these charges are therefore 
being dismissed without prejudice in the order hereinafter set forth. 


ORDER 


It is ordered, That the respondents Eleanor Schultz Bader and 
George Baden, individually and trading as E. G. Sales & Manu- 
facturing Co., or trading under any other name, and their represent- 
atives, agents, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale, or dis- 
tribution in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, of respondents’ mechanical devices designated “E. 
G. Ssupercharger,” “Ignition Supercharger,” “E. G. Super-Igni- 
tioniter,” and “E. G. Super-Ignitioner,” or any substantially similar 
devices whether sold under the same name or any other name, do 
forthwith cease and desist from representing directly or by impli- 
cation: 

(1) That said products will cause motors, under all conditions, to 
operate better or more economically, will insure quick starting, or, 
under all conditions, afford increased mileage, power, acceleration, or 
pickup ; 

(2) That said products will prolong motor life or increase the life 
of plugs or points; 

(3) That said products will reduce or prevent carbon; 

(4) That said products will afford “atomic starting”; 

(5) That said products will have any value in apnoree motor 
starting or operation, or in causing a spark to be produced when 
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plugs are fouled by oil or grease unless said statements be expressly 
limited to such temporary value as may be afforded when starting 
failure, or impaired operation, is caused by failure of the spark to 
occur due to fouling of one or more spark plugs by carbon within 
those rarely encountered and narrow limits of fouling in which an 
auxiliary spark gap may be of assistance in causing a spark to occur; 

(6) That said products have been tested or approved by a labora- 
tory or other organization equipped with trained personnel and 
scientific facilities for the performance of authoritative tests and 
experiments on commercial products when such is not the case. 

It is further ordered, That those additional charges of the com- 
plaint pertaining to respondents’ use of the terms “Ssupercharger,” 
“Super-Ignitioniter” and “Super-Ignitioner,” be, and the same hereby 
are, dismissed without prejudice to the right of the Commission to 
take such further or other action in the future as may be warranted 
by the then existing circumstances. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In THe MArTTER OF 


THE MIAMI MARGARINE CO. AND THE RALPH H. 
JONES CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5353. Complaint, July 7, 1945—Decision, Apr. 19, 1951 


Where a corporation engaged in the manufacture and competitive interstate 
sale and distribution of margarine under the trade name or brand “Nu- 
Maid,” and an advertising agency ; in advertising in newspapers and periodi- 
eals and by radio announcements— 

(a) Represented that their said margarine was the only one adapted for table 
use, and that all margarines sold hv competitors were inferior thereto for 
such use; 

The facts being that said product, like margarines sold by competitors, contained 
no ingredients other than those set out in the regulations as to standards 
of identity of oleomargarines, promulgated by the Food and Drug Adminis- 
tration on June 6, 1941; all margarine products manufactured in accordance 
with these regulations are adapted for table use; and its said false repre- 
sentation unfairly disparaged the products of its competitors; 

(0) Represented that their said product when consumed in the ordinary man- 
ner at the table would provide pep because of its vitamin A content, and 
that vitamin A was properly characterized as the “Pep-Up” vitamin; 

The facts being that it would not thus provide “pep” as the word is commonly 
understood, i. e., activity, vitality, vigor, strength, and endurance, and there 
is no scientific basis for the claim that Vitamin A is the “pep-up” vitamin; 
and, 

(c) Falsely represented that their said margarine when consumed in the ordi- 
nary manner at the table had therapeutic value in the treatment of digestive 
troubles ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such repre- 
sentations were true, and thereby into the purchase of said margarine, and 
to divert unfairly to said manufacturer from its competitors substantial 
trade in commerce: 

Held, That such acts and practices, under the circumstances.set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


As respects the charge in the complaint that respondents disseminated the false 
representation that said margarine had been graded or classified as a kind 
or quality of margarine expressly adapted for table use: the Commission 
was of the opinion and found that the allegations of the complaint with 
respect to such charge had not been sustained by the croater weight of the 
evidence. 


Before Mr. Andrew B. Dwwall, Mr. John P. Bramhall, and Mr. 
Clyde M. Hadley, trial examiners. 
Mr. Clark Nichols for the Commission. 


Graydon, Head & Ritchey, of Cincinnati, Ohio, for respondents. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that The Miami Marga- 
rine Co., a corporation, and The Ralph H. Jones Co., a corporation, 
hereinafter referred to as the respondents, have violated the provisions 
of said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondent, The Miami Margarine Co., is a corpora- 
tion, organized and existing under the laws of the State of Ohio with 
its principal office and place of business located at 107 East Pearl 
Street, Cincinnati, Ohio, and respondent, The Ralph H. Jones Co., 
is a corporation organized and existing under the laws of the State of 
Ohio, with its principal office and place of business located at 3100 
Carew Tower, Cincinnati, Ohio. 

Par. 2. Respondent, The Miami Margarine Co., is now, and for 
more than 3 years last past has been, engaged in the sale and distri- 
bution of margarine under the trade name of Nu-Maid. Said re- 
spondent causes its said margarine, when sold, to be transported from 
its place of business in the State of Ohio to the purchasers thereof lo- 
cated in various other States of the United States and in the District 
of Columbia. 

Said respondent maintains, and at all times mentioned herein has 
maintained, a course of trade in its said product, in commerce, among 
and between the various States of the United States and in the Dis- 
trict of Columbia. 

Par. 3. This respondent has been, and is now, and at all times men- 
tioned herein, has been, in substantial competition with other corpora- 
tions and with individuals, partnerships, and firms engaged in the 
manufacture, sale, and distribution of margarine for the same use and 
purpose as the product advertised, sold, and distributed by this 
respondent. 

Par. 4. The respondent, The Ralph H. Jones Co., is a corporation 
conducting an advertising agency from its place of business, as afore- 
said, and as such is engaged in formulating, editing, and selling ad- 
vertising matter and advising its clients with regard thereto. Said 
respondent prepared and placed for respondent, The Miami Marga- 
rine Co., the advertising matter hereinafter mentioned and set forth. 

Par. 5. The respondents act in conjunction and cooperation with 
each other in the performance of the acts and practices hereinafter 


alleged. 
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Par. 6. In the course and conduct of their aforesaid businesses, 
said respondents have disseminated and are now disseminating, and 
have caused and are now causing the dissemination of, false advertise- 
ments concerning the aforesaid Nu-Maid margarine by the United 
States mails and by various other means in commerce, as commerce 
is defined in the Federal Trade Commission Act; and the respondents, 
as aforesaid,-have also disseminated and are now disseminating, and 
have caused and are now causing the dissemination of, false advertise- 
ments concerning the aforesaid product, by various means for the 
purpose of inducing and which are likely to induce, directly or indi- 
rectly, the purchase of the aforesaid product, in commerce, as com- 
merce is defined in the Federal Trade Commission Act. 

Among and typical of the false, misleading, and deceptive state- 
ments and representations contained in said false advertisements, dis- 
seminated and caused to be disseminated, as hereinabove set forth, by 
the United States mails, by advertisements inserted in newspapers 
and periodicals, by radio continuities and by circulars, leaflets, pam- 
phlets, and other advertising literature, are the following: 

Table Grade NU-MAID is 97% digestible and is rich in Vitamin “A” (The 
Pep-Up Vitamin). It is a high energy food. 

Though NU-MAID is the only margarine plainly labeled “Table Grade,” it 
costs so little you can use it freely. 

Table-Grade NU-MAID is a high-energy food (3300 calories per LB.) en- 
riched with 9,000 USP units of the ‘“Pep-up Vitamin ‘A’.” 

NU-MAID, the only margarine certified by its makers to be “Table Grade.” 

At your table, use NU-MAID, the only margarine certified by its makers to be 
“Table Grade” margarine. 

Pure, Sweet, Wholesome, NU-MAID, only. The “Table Grade” margarine. 

I said NU-MAID—is table grade margarine, made especially for use on the 
TABLE. 

Though NU-MAID is the only margarine plainly labeled “Table Grade” * * * 

NU-MAID The Table-Grade margarine. 

Serve only margarine that’s labeled “Table Grade.” 

Doctors some time tell patients suffering with digestive troubles to eat a fine 
margarine such as NU-MAID. 

Par. 7. Through the use of the aforesaid statements and repre- 
sentations, and others of the same import but not specifically set out 
herein, respondents represent, directly and by implication, that Nu- 
Maid margarine, when consumed in the ordinary manner at the table, 
will provide pep because of its vitamin A content and has therapeutic 
value in the treatment of digestion troubles; that vitamin A is prop- 
erly characterized as the “Pep-Up” vitamin; that said product has been 
graded or classified as a kind or quality of margarine especially 
adapted for table use; that it is the only margarine adapted for that 
purpose and that all margarines sold by competitors are inferior to 
said product for table use. 
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Par. 8. The aforesaid statements and representations are false, mis- 
leading, and deceptive and those representing or implying that all 
margarines sold by the competitors of respondent, The Miami Marga- 
rine Co., are inferior to and less desirable than said respondent’s prod- 
uct, unfairly disparage the products of its competitors. 

In truth and in fact, the vitamin A contained in the product, Nu- 
Maid margarine, when said product is consumed in the ordinary 
manner at the table will not provide “pep” in the sense that this word 
is commonly understood, that is, activity, vitality, vigor, strength, and 
endurance. The consumption of this product has no therapeutic value 
in the treatment of digestive troubles. There is no scientific basis for 
the claim that vitamin A is the “pep-up” vitamin. Nu-Maid margarine 
is not processed, graded, or classified in any manner which renders 
it especially adaptable for table use and many competitive brands of 
margarine are not inferior to said product, for table use. 

Par. 9. The use by the respondents of the aforesaid statements and 
representations in connection with the offering for sale and sale of 
said product, in commerce, has the tendency and capacity to, and does, 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous belief that said statements, representations, and 
implications are true, and causes such members of the purchasing 
public to purchase substantial quantities of said product as a result 
of such erroneous belief, with the result that trade in commerce has 
been unfairly diverted to the respondent, The Miami Margarine Co., 
from its competitors: In consequence thereof, substantial injury has 
been and is being done to said respondent’s competitors in commerce. 

Par. 10. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair methods of competition and unfair and deceptive 
acts and practices, in commerce, within the intent and meaning of 
the Federal Trade Commission Act. 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 7, 1945, issued and subse- 
quently served its complaint in this proceeding upon the respondents, 
The Miami Margarine Co., a corporation, and The Ralph H. Jones 
Co., a corporation, charging said respondents with the use of unfair 
and deceptive acts and practices in commerce and unfair methods of 
competition in commerce in violation of the provisions of that Act. 
After the filing of respondents’ answer, testimony and other evidence 
in support of and in opposition to the allegations of the complaint 
were introduced before trial examiners of the Commission theretofore 
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duly designated by it, and such testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
this proceeding regularly came on for final hearing before the Com- 
mission upon the aforesaid complaint, the respondents’ answer thereto, 
the testimony and other evidence, and the recommended decision of 
a substitute tria] examiner duly designated by the Commission for 
the purpose of preparing and submitting his recommended findings 
and conclusion upon all of the material issues of fact, law, or discre- 
tion presented on the record, the trial examiner previously designated 
to take testimony and receive evidence herein being unavailable (briefs 
having been waived and oral argument not having been requested) ; 
and the Commission, having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, The Miami Margarine Co., is an Ohio 
corporation, with its principal office and place of business located at 
107 East Pear] Street, Cincinnati, Ohio. Respondent, The Ralph H. 
Jones Co., is an Ohio corporation with its principal office and place 
of business located at 8100 Carew Tower, Cincinnati, Ohio. 

Par. 2. Respondent, The Miami Margarine Co., is now and for some 
years last past has been engaged in the manufacture, sale and distri- 
bution of margarine under the trade name or brand of Nu-Maid. The 
said respondent causes, and at all times mentioned herein has caused, 
its said product, when sold by it, to be transported from its place of 
business in the State of Ohio to purchasers in various other States of 
the United States and in the District of Columbia. Said respondent 
maintains and at all times mentioned herein has maintained a course 
of trade in said product in commerce between and among the various 
States of the United States and in the District of Columbia. Said 
respondent is now and at all times mentioned herein has been in sub- 
stantial competition with other corporations and with individuals, 
partnerships, and firms engaged in the sale and distribution of mar- 
garine for the same use and purpose as the products advertised and 
sold and distributed by the said respondent. 

Par. 3. Respondent, The Ralph H. Jones Co., is an advertising 
agency engaged in formulating, editing, and selling advertising mat- 
ter and advising its clients with regard thereto. Said respondent 
prepared and placed for The Miami Margarine Co. the advertising 
matter hereinafter set forth. Respondents have cooperated with each 
other in performing the acts and practices hereinafter described. 
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Par. 4. In the course and conduct of their business as aforesaid, 
and for the purpose of inducing the purchase of the product desig- 
nated Nu-Maid margarine, respondents have disseminated, and have 
caused the dissemination, by the United States mails, and by various 
means in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, of many advertisements concerning said product, 
and they have also disseminated, and have caused the dissemination, 
by various means, of many advertisements for the purpose of induc- 
ing and which were likely to induce, directly or indirectly, the pur- 
chase of said product in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. 

Among and typical of the statements and representations contained 
in said advertisements, disseminated and caused to be disseminated as 
hereinabove set forth, principally by insertions in newspapers and 
periodicals and by radio announcements, have been the following: 

At your table, use only margarine that’s plainly labeled “Table-Grade.” 

NU-MAID is the only margarine certified by its maker to be a ‘““Table-Grade” 
margarine. 

Pure, Sweet, Wholesome only 

NU—MAID buy it now! 

The “Table-Grade” Margarine. 

Serve only margarine that’s labeled ‘“Table-Grade.” 

“Table-Grade”’ NU-MAID is 97% digestible and is rich in Vitamin “A” (The 
“Pep-Up” Vitamin). Itisa high energy food. 

“Table-Grade” NU-MAID is a high-energy food (38,300 calories per LB.), en- 
riched with 9,000 USP units of the “Pep-Up” Vitamin ‘‘A.” 

Doctors sometimes tell patients suffering from digestive troubles to eat a 
fine margarine such as NU-MAID. 

Par. 5. Through the use of the foregoing statements and repre- 
sentations, and others of similar import, the respondents have repre- 
sented, directly or by implication: (a) that Nu-Maid margarine is the 
only margarine adapted for table use and that all margarines sold by 
competitors are inferior to said product for table use; (6) that Nu- 
Maid margarine, when consumed in the ordinary manner at the 
table, will provide pep because of its vitamin A content; (c) that 
vitamin A is properly characterized as the “pep-up” vitamin, and (d) 
that Nu-Maid margarine, when consumed in the ordinary manner at 
the table, has therapeutic value in the treatment of digestive troubles. 

Par. 6. (a) Respondents’ Nu-Maid margarine, as well as mar- 
garines sold by their competitors, contains no ingredients other than 
those set out in the regulations as to standards of identity of oleo- 
margarines promulgated by the Food and Drug Administration on 
June 6, 1941. All margarine products manufactured in accordance 
with this regulation are adapted for table use. Respondents’ repre- 
sentation that Nu-Maid margarine is the only margarine adapted 
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for table use was false and misleading and unfairly disparaged the 
margarine products of its competitors. 

(6) Nu-Maid margarine, when consumed in the ordinary manner 
at the table, will not, because of its vitamin A content, provide “pep” 
in the sense that this word is commonly understood, that is, activity, — 
vitality, vigor, strength and endurance, and that respondents’ repre- 
sentations to the. contrary were untrue. 

(c) There is no scientific basis for the claim that vitamin A is the 
“pep-up” vitamin, and respondents’ advertisements wherein such 
claim was made constituted false advertisements. 

(d) Nu-Maid margarine, when consumed in the ordinary manner 
at the table, has no therapeutic value in the treatment of digestive 
troubles, and respondents’ representations to the contrary were untrue. 

Par. 7. The complaint in this proceeding also charged that respond- 
ents disseminated the false representation that Nu-Maid margarine 
has been graded or classified as a kind or quality of margarine espe- 
cially adapted for table use. The Commission is of the opinion, and 
finds, that the allegations of the complaint with respect to the falsity 
of these representations have not been sustained by the greater weight 
of the evidence. 

Par. 8. The use by the respondents of the false, misleading, and 
deceptive statements and representations referred to in paragraphs 
4 to 6, inclusive, disseminated as aforesaid, has had the tendency and 
capacity to mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such statements 
and representations were true and into the purchase of Nu-Maid mar- 
garine as a result of such erroneous and mistaken belief. By reason 
of the erroneous and mistaken belief so engendered such statements 
and representations have also had the tendency and capacity to un- 
fairly divert to the respondent, The Miami Margarine Co., from its 
competitors, substantial trade in commerce between and among the 
various States of the United States and in the District of Columbia. 


CONCLUSION 


The acts and practices of the respondents as herein found (excluding 
those referred to in paragraph 7) are all to the prejudice and injury 
of the public and constitute unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission the respondents’ an- 
swer thereto, testimony and other evidence in support of and in oppo- 
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sition to the allegations of the complaint introduced before trial 
examiners of the Commission theretofore duly designated by it, the 
recommended decision of a substitute trial examiner duly designated 
by the Commission for the purpose of preparing and submitting his 
recommended decision upon the record, the trial examiner previously 
designated being unavailable (briefs having been waived and oral 
argument not having been requested), and the Commission having 
made its findings as to the facts and its conclusion that the respond- 
ents have violated the provisions of the Federal Trade Commission 
Act: 

It is ordered That the respondent, The Miami Margarine Co., a cor- 
- poration, and The Ralph H. Jones Co., a corporation, and their respec- 
tive officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale, or distribution of Nu-Maid margarine, or any other product of 
substantially similar composition or possessing substantially similar 
properties whether sold under the same name or under any other name, 
do forthwith cease and desist from: 

1. Disseminating, or causing to be disseminated, any advertisement, 
by means of the United States mails, or by any means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication : 

(a) That the said product is the only margarine product suitable 
for table use. 

(6) That a margarine product is not suitable for table use unless 
it is labeled “Table-Grade.” 

(c) That the said product, because of its vitamin A content, pro- 
vides the user thereof with increased pep, energy, vitality, vigor, 
strength, or endurance. 

(zd) That vitamin A is properly characterized as the “pep-up” vita- 
min, or that vitamin A provides the user thereof with increased pep, 
energy, Vitality, vigor, strength, or endurance. 

(e) That the said product has any therapeutic value in the treat- 
ment of digestive troubles. 

2. Disseminating, or causing to be disseminated, any advertisement, 
by any means, for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of such product, which 
advertisement contains any of the representations prohibited in the 
preceding paragraph 1 (a), (6), (¢), (d), and (e). 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with it. 
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In THE MATTER OF 
CLAY PRODUCTS ASSOCIATION, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF 
SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914 AS 
AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5483. Complaint, Feb. 14, 1947—Decision, Apr. 19, 1951 z 


Where an association of manufacturers of vitrified clay sewer pipe, the delivered 
costs of which are composed in substantial part of freight costs; and 13 
members and a former member, with some 20 plants in Montana, Colorado, 
Nebraska, Texas, Missouri, Kansas, Iowa, Illinois, Indiana, Kentucky, 
Minnesota, and Michigan, engaged in the interstate sale and distribution - 
of said products in competition with one another except as below set forth— 

(a) Cooperated in a common course of action, whereby competition in the sale 
and distribution of said pipe and fittings was substantially suppressed and 
prevented ; and in furtherance thereof— ; 

(1) Fixed, established, and maintained prices for said products through divid- 
ing their trade area into delivered price zones and agreeing upon and jointly 
publishing a master price list (known generally in the trade as the western 
price list), which set forth a basie price for each type of product together 
with discount rates applicable to the several delivered price zones, accord- 
ing to an agreed-upon schedule of freight rate differentials, and did not 
reflect, in delivered prices in any given zone, actual freight rates, but 
reflected rather freight rate averages to each zone from the Ohio basing 
area ; 

(2) Established and maintained a common course of action regarding dealers, 
which included the designation of dealers, the terms and conditions of sale 
including the discount or commission to be allowed to dealers, and the allo- 
cation of sales between respondent members and dealers; 

(3) Established and maintained a list of jobbers, and terms and conditions of 
sale to jobbers, and agreed upon the allocation of sales between jobbers and 
themselves; and 

(4) Made use of their said association as a medium for establishing and 
agreeing upon prices, pricing methods, preparation of price sheets for 
publication, delivered price zones and prices therein, defining and classify- 
ing dealers and jobbers, establishing uniform terms and conditions of sale, 
and otherwise suppressing competition among themselves in the sale and 
distribution of said products; and 

Where each of said members, and said former member— 

(0) Contributed to the accomplishment and effectiveness of the foregoing acts, 
practices, and results through using a zoning method of computing, formulat- 
ing, and using delivered price quotations when other members simultane- 
ously did the same, whereby it was enabled to and did match its quotations 
on a delivered basis with those of other members; and 

(c) Contributed, as aforesaid, through discriminating among its customers by 
charging and receiving higher net prices from customers located near its 
plant than from those more distant, for goods of like grade, quality, and 
quantity, whereby it was enabled to and did match its quotations on a deliy- 
ered basis, with those of other members; 


1See footnote on p. 1272. 
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Inherent and necessary effects of which acts, practices and methods, under 
the circumstances set forth, were— 
(1) A substantial lessening of competition in the sale of said products 
as among the members of said association; and 
(2) Unfair and oppressive discrimination against purchasers of vitrified 
clay sewer pipe and fittings in large areas of the United States, by depriv- 
ing them of advantages in cost which would otherwise accrue to them as 
a result of their proximity to the factories of the members, and the imposi- 
tion upon them of higher net prices than they would have to pay if such 
net prices had been fixed by competition among the members: 
Held, That such combination, and the acts and practices pursued in connection 
therewith, as above set forth, constituted unfair methods of competition in 
commerce and unfair and deceptive acts and practices therein. 


As respects four respondent concerns against which the allegations of the com- 
plaint had not been established and with respect to which no findings had 
been made as regards their participation in the unlawful acts and practices 
described, it appearing that three were respondents in the Commission’s 
proceeding against Clay Sewer Pipe Association, Inc., et al., docket 5484, 
which involved substantially similar charges, and that each of said three 
had filed therein an answer admitting all of the material allegations of 
fact set forth in that complaint: 

The Commission was of the opinion that the public interest did not require an 
expenditure of the time and money necessary to prosecute further the instant 
proceeding against said three respondents, that the unlawful acts and prac- 
tices alleged to have been engaged in by the respondents might be effectively 
stopped without the necessity of further proceedings against said fourth 
respondent, and that as to all four, the complaint should be dismissed without 
prejudice to the right of the Commission to institute a new proceeding 
against them if ever the public interest should so require. 


As regards the charge in count two of the complaint that respondent members 
had discriminated in price in the sale of said pipe and fittings by selling 
to some purchasers at a price higher than that to others, in violation of 
subsection (a) of section 2 of the Clayton Act as amended: the Commission 
was of the opinion that the allegations did not clearly show that the alleged 
unlawful discriminations occurred as a result of differences made in the 
actual price at which the respondents’ products were sold, and that, there- 
fore, said count should be dismissed as to all of the respondents, 


Mr. Lynn C. Paulson and Mr. Rice FE. Schrimsher for the 
Commission. 

Kirkland, Fleming, Green, Martin & Ellis, of Chicago, IlL., for Clay 
Products Association, Inc., Blackmer & Post Pipe Co., Cannelton 
Sewer Pipe Co., Red Wing Sewer Pipe Corp., What Cheer Clay 
Products Co., White Hall Sewer Pipe & Stoneware Co., Streator Drain 
Tile Co., Standard Fire Brick Co., Lovell Clay Products Co., and 
along with— 

Froelich, Grossman, Teton & Tabin, of Chicago, Ill, for Lehigh 
Sewer Pipe & Tile Co.; 
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Winger, Barker & Winger, of Kansas City, Mo., for W. S. Dickey 
Clay Manufacturing Co.; 

Cobbs, Logan, Roos & Armstrong, of ‘St. Louis, Mo., for Laclede 
Christy Clay Products Co.; 

Strock, Woods & Dyer, of Des Moines, Iowa, for Iowa Pipe & 
Tile Co.; 

Mr. 0. T. Greenlee, of Uhrichsville, Ohio, for Clay City Pipe Co.; 
and 

Hughes & Dorsey, of Denver, Colo., for Denver Sewer Pipe & 
Clay Co. 

Thompson, Hine & Flory, Cleveland, Ohio, for American Vitrified 
Products Co. 

Slabaugh, Guinther, Jeter & Pflueger, of Akron, Ohio, for The 
Robinson Clay Products Co. 

Mr. Oscar EF. Buder and Mr. Eugene H. Buder, of St. Louis, Mo., 
for Evens & Howard Sewer Pipe Co. 


CoMPLAINT 


This complaint is filed to obtain relief from respondents’ activities 
because of their violations, jointly and severally, as hereinafter alleged 
in Count I herein, of section 5 of an Act of Congress entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” commonly referred to as the Federal 
Trade Commission Act, as approved September 26, 1914, and amended 
March 21, 1988 (38 Stat. 717; 15 U.S. C. A. sec. 41; 52 Stat. 111), and 
because of their violations, as alleged in Count II herein, of section 
2 (a) of an Act of Congress entitled “An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur- 
poses,” commonly referred to as the Clayton Act, as approved October 
15, 1914, and amended June 19, 1936 (38 Stat. 730; 15 U. S. C. A. sec. 
12, 49 Stat. 1526; 15 U.S. C. A. sec. 18, as amended). 


Count I 
THE CHARGE UNDER THE FEDERAL TRADE COMMISSION ACT 


ParacrapH 1. Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that the 
parties named in the caption hereof, and more particularly described 
and referred to hereinafter as respondents, have violated the pro- 
visions of section 5 of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as fallen 
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Par. 2. Respondent Clay Products Association, Inc., is an Illinois 
corporation, with its offices at 111 West Washington Street, Chicago, 
Tl. 

Respondent American Vitrified Products Co, is a corporation organ- 
ized and existing under the laws of the State of New Jersey with its 
main office at Cleveland, Ohio. 

Respondent Blackmer & Post Pipe Co., is a corporation organized 
and existing under the laws of the State of Missouri, with its principal 
office located in St. Louis, Mo. 

Respondent Cannelton Sewer Pipe Co. is a corporation organized 
and existing under the laws of the State of Indiana, with its main 
office at Cannelton, Ind. 

Respondent Lehigh Sewer Pipe & Tile Co. is a corporation organ- 
ized and existing under the laws of the State of Iowa, with its main 
office at Fort Dodge, Iowa. 

Respondent Red Wing Sewer Pipe Corp. is a corporation organized 
and existing under the laws of the State of Minnesota, with its main 
office at Red Wing, Minn. 

Respondent The Robinson Clay Products Co. is a corporation 
organized and existing under the laws of the State of Maine, with its 
main office at Akron, Ohio. 

Respondent What Cheer Clay Products Co. is a corporation organ- 
ized and existing under the laws of the State of Maine, with its main 
office at What Cheer, Iowa. 

Respondent White Hall Sewer Pipe & Stoneware Co. is a corpora- 
tion organized and existing under the laws of the State of Illinois, 
with its main office at White Hall, Ill. 

Respondent Streator Drain Tile Co, is a corporation organized and 
existing under the laws of the State of Illinois, with its main office at 
' Streator, Il. 

Respondent W. S. Dickey Clay Manufacturing Co. is a corporation 
organized and existing under the laws of the State of Delaware with 
its main office at Kansas City, Mo. 

Respondent Laclede Christy Clay Products Co. is a corporation 
organized and existing under the laws of the State of Missouri, with 
its main office at St. Louis, Mo. 

Respondent Evens & Howard Sewer Pipe Co. is a corporation or- 
ganized and existing under the laws of the State of Missouri, with 
its main office at St. Louis, Mo. 

Respondent Iowa Pipe & Tile Co. is a corporation organized and 
existing under the laws of the State of Iowa, with its main office at 


Des Moines, Iowa. 
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Respondent Clay City Pipe Co. is a corporation organized and 
existing under the laws of the State of Ohio, with its main office at 
Uhrichsville, Ohio. 

Respondent Denver Sewer Pipe & Clay Co. is a corporation or- 
ganized and existing under the laws of the State of Colorado, with 
its main office at Denver, Colo. 

Respondent Standard Fire Brick Co. is a corporation organized 
and existing under the laws of the State of Colorado, with its main 
office at Pueblo, Colo. 

Respondent Lovell Clay Products Co. is believed to be a corpora- 
tion. The state of incorporation is unknown. Its main office is at 
Lovell, Wyo. 

Respondent Agate Sewer Pipe Co. is believed to be a corporation. 
The state of incorporation is unknown. Its main office is at Louis- 
ville, Ky. 

Each of the aforesaid respondents is a member of respondent as- 
sociation. They are sometimes hereinafter referred to as respondent 
members. 

Par. 3. Respondent Clay Products Association, Inc. (sometimes 
hereafter referred to as respondent association), was organized in 
1932. It has a staff of officers consisting of a president, vice presi- 
dent, treasurer and secretary, and a board of directors. Its bylaws 
provide that the object of the corporation is to “advance or promote 
the use of clay products * * *; aid in the standardization of 
* * * clay products; carry on educational, experimental and re- 
search work * * *; maintain a traffic committee or bureau to fur- 
nish traffic information * * *”;~ ete. All of the respondents 
are members. 

The bylaws of respondent association provide for regular and 
special meetings of the members as well as for regular and special 
meetings of the board of directions. In addition to performing the 
functions set forth in the bylaws, respondent association serves the 
members as a medium for joint and collusive action on prices and 
terms and conditions of sale of'respondents’ products, participates in 
the establishment and maintenance of the combination and conspiracy 
hereinafter alleged, and cooperates with respondent members in carry- 
ing out the alleged unlawful acts, methods, policies, and practices 
with which they are herein charged. 


DESCRIPTION OF INDUSTRY AND BUSINESS OF RESPONDENTS 


Par. 4. Respondents are engaged in the manufacture and sale of 
vitrified sewer pipe and other clay products. Vitrified sewer pipe is 
a clay product commonly used for all types of sewers. It is an im- 
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portant item in modern building construction and community develop- 
ment. It isa heavy commodity so that freight costs are a substantial 
part of delivered costs. Respondents operate a total of approxi- 
mately 20 plants in the States of Montana, Colorado, Nebraska, Texas, 
Missouri, Kansas, Iowa, Illinois, Indiana, Kentucky, Minnesota, and 
Michigan. The vitrified sewer pipe industry in the United States 
is composed of manufacturers located in 23 States, operating a total 
of 75 plants. 

Par. 5. Respondents, with the exception of the respondent associ- 
ation, are all doing business in interstate commerce. In the course 
and conduct of their respective businesses, each respondent member 
sells and distributes vitrified clay sewer pipe manufactured by it to 
the purchasers thereof located in the various States of the United 
States, and in conection with and as a part of said sales, transports, 
or causes to be transported, said product to said purchasers thereof 
located in the various States of the United States other than the 
States, and in connection with and as a part of said rules, transports, 
as “commerce” is defined in the Federal Trade Commission Act. 

Par. 6. Each of the respondent members has been and is in com- 
petition with one or more of the other respondent members in making 
or seeking to make sales in commerce between and among the various 
States of the United States of vitrified sewer pipe which they manu- 
facture, except insofar as said competition has been hindered, lessened, 
restricted, or suppressed as hereinafter alleged. 


OFFENSES CHARGED 


Par. 7. For more than 5 years last past respondents have done and 
performed, and are now doing and performing, unfair acts and prac- 
tices, have engaged in and are now engaging in unfair methods of 
competition in violation of section 5 of the Federal Trade Commission 
Act in that they have acted, and are still acting, wrongfully and un- 
lawfully by cooperating between and among themselves in establish- 
ing, adopting, and continuing a common course of action, concert of 
action and agreement, resulting in substantial hindrance, frustration, 
restraint, suppression, and prevention of competition in the sale and 
distribution of vitrified sewer pipe in trade and commerce, as “‘com- 
merce” is defined in the Federal Trade Commission Act. 

Pursuant to, in furtherance of, and in order to effectuate the pur- 
poses and objectives of the aforesaid cooperation and common course 
of action, and as a part of their said cooperation, common course of 
action and agreement, respondents have formulated, adopted, per- 
formed, and put into effect, among others, the overt acts and used 
the methods, systems, practices and policies listed, described, and set 
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forth in the immediately succeeding subparagraphs numbered 1 to 4, 
inclusive, of this Paragraph 7: 

1. Respondents have fixed, established, and maintained prices for 
vitrified sewer pipe in most of the trade area in which they do business. 
A method used in that connection is that of dividing the trade area 
into delivered price zones and agreeing upon and jointly publishing 
a master price list known generally in the trade as the western price 
list, which said price list sets forth a basic price for each type of 
product for sale, together with discount rates which are applicable 
to the several delivered price zones, according to an agreed-upon sched- 
ule of freight rate differentials. The delivered prices in any given 
zone do not reflect the true and actual freight rates to all destinations 
in the zone, but are averages of freight rates to the zone from the basing 
area, which is Uhrichsville, Ohio. 

2. Respondents have established and maintained a common course 
of action regarding dealers which includes the designation of dealers, 
the terms and conditions of sale, including the discount or commission 
to be allowed to dealers; and the allocation of sales between themselve 
and dealers. 

3. Respondents have established and maintained a list of jobbers, 
terms and conditions of sale to jobbers, and agreed upon the allocation 
of sales between jobbers and themselves. 

4. Respondents have made use of respondent Clay Products Asso- 
ciation as a medium for establishing and agreeing upon prices, pricing 
methods, preparation of price sheets for publication, delivered price 
zones, prices in delivered price zones, defining and classifying dealers 
and jobbers, establishing uniform terms and conditions of sale and 
otherwise lessening, restricting, and suppressing competition between 
and among themselves in the sale and distribution of vitrified clay 
sewer pipe. 

Par. 8. Each of the respondent members has contributed to the 
accomplishment and effectiveness of the acts, things, and results 
alleged in the immediately preceding Paragraph 7 hereof through 
its— 

(1) Use of a zoning method of computing, formulating, and using 
delivered price quotations when other respondent members simultane- 
ously do likewise and by which it is enabled to, and does, match its 
quotations on a delivered basis with the quotations of other respondent 
members; and 

(2) Discrimination between and among its customers through its 
demanding, charging, accepting, and receiving higher net prices from 
its customers located near its plant than from its customers more 
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distantly located for goods of like grade, quality, and quantity, and 
thereby is enabled to and does match its quotations on a delivered basis 
with the quotations of other respondent members. 


EFFECTS AND RESULTS OF RESPONDENTS’ ACTS AND PRACTICES 


Par. 9. The inherent effects of the adoption and maintenance by 
the respondent members of the methods and practices described and 
alleged in Paragraphs 7 and 8 herein include all and singularly the 
following, to wit: 

(1) Substantial lessening of competition among respondent mem- 
bers; and 

(2) Unfair and oppressive discrimination against portions of the 
purchasing public in large areas by depriving such purchasers of the 
advantage which would otherwise accrue to them as a result of their 
proximity to the factories of respondent members, and by requiring 
such purchasers to pay increases over what the net prices to such pur- 
chasers would have been if such net prices had been fixed by competi- 
tion among respondents. 

CONCLUSION 


Par. 10. The combination, agreements, and understandings of the 
respondents and the acts, practices, pricing methods, systems, devices, 
and policies as hereinbefore alleged, all and singularly, are unfair and 
to the prejudice of the public; deprive the public of the benefit of 
competition; promote discrimination against some buyers and users 
of respondents’ products; have a dangerous tendency and capacity 
to restrain unreasonably competition in the sale of such products in 
commerce; have actually hindered, frustrated, restrained, suppressed, 
and prevented competition in such products in commerce; and con- 
stitute unfair methods of competition and unfair and deceptive acts 
and practices in commerce, within the meaning of section 5 of the 
Federal Trade Commission’ Act, as amended. 


Count II 
THE CHARGE UNDER THE CLAYTON ACT 


ParacrapH 1. Pursuant to the provisions of section 2 of an Act of 
Congress approved October 15, 1914, entitled “An Act to supplement 
existing laws against unlawful restraints and monopolies and for 
other purposes,” commonly known as the Clayton Act, as amended by 
an Act of Congress approved June 19, 1936, commonly known as the 
Robinson-Patman Act, the Commission, having reason to believe that 
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the parties hereinafter named and described as respondents in this 
Count II have violated and are violating the provisions of said Act of 
Congress as so amended, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, the 
Commission hereby issues its complaint, stating its charges in such 
respect as follows: 


DESCRIPTION OF RESPONDENTS ; DEFINITIONS AND EXPLANATIONS OF TERMS ; 
DESCRIPTION AND HISTORY OF INDUSTRY AND THE COMMERCE OF 
RESPONDENTS 


Pars. 2, 8, 4,5, and 6. As and for paragraphs 2, 3, 4, 5, and 6 of 
this Count II, the Commission incorporates (except the first un- 
numbered subparagraph of paragraph 2, regarding respondent Clay 
Products Association, and the definition of “commerce” as contained 
in paragraph 5) paragraphs 2, 3, 4, 5, and 6 of Count I of this com- 
plaint to precisely the same extent and effect as if each and all of 
them were set forth in full and repeated verbatim in this Count II. 
The definition of “commerce” as hereinafter used in this Count II 
means “commerce” as defined and set forth in the Clayton Act. 


OFFENSES CHARGED 


Par. 7. For more than 5 years last past, and while engaged as 
aforesaid in commerce among the several States of the United States 
and in the District of Columbia, each of the respondents American 
Vitrified Products Co., Blackmer & Post Pipe Co., Cannelton Sewer 
Pipe Co., Lehigh Sewer Pipe & Tile Co., Red Wing Sewer Pipe Corp., 
The Robinson Clay Products Co., What Cheer Clay Products Co., 
White Hall Sewer Pipe & Stoneware Co., Streator Drain Tile Co., 
W.S. Dickey Clay Manufacturing Co., Laclede Christy Clay Products 
Co., Evens & Howard Sewer Pipe Co., Iowa Pipe & Tile Co., Clay 
City Pipe Co., Denver Sewer Pipe & Clay Co., Standard Fire Brick 
Co., Lovell Clay Products Co., and Agate Sewer Pipe Co., has been 
and is now in the course of such commerce discriminating in price 
between purchasers of said commodities of like grade and quality 
sold for use, consumption, or resale within the several States of the 
United States and the District of Columbia in that each of the re- 
spondents has been and is now systematically selling such commodi- 
ties to many purchasers at a price higher than the price at which 
commodities of like grade and quality are sold by it to other purchasers 
and users. 

Par. 8. Each of the respondents uses a delivered pricing system 
and practice for determining, calculating, making up, using, an- 
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nouncing, publishing, and distributing its quotations and offers to 
its respective customers in selling vitrified clay sewer pipe and other 
clay products in commerce. Each of the respondents in using its 
said delivered pricing system for quoting its delivered prices, and in 
making sales of its products in commerce in accordance and in connec- 
tion therewith, discriminates as between its customers in net prices 
realized on its products of like grade and quality. The discrimina- 
tions by each said respondent thus effected are systematic and result 
in part because of its failure to “make only due allowance for differing 
methods or quantities in which such commodities are to such pur- 
chasers sold or delivered,” and are discriminatory to such an extent 
that the net prices paid by customers located at or near its factory 
door in many instances amount to much more than the net prices 
realized by such respondent on its products of like grade and quantity 
sold to its customers located hundred of miles away. The systematic 
discriminations in net prices thus effected by each of the respondents 
against nearby customers and in favor of its more distantly located 
customers are inherent in the use of the aforesaid delivered pricing 
system of each of the respondents. There are also involved in said 
system MATCHED delivered price quotations so that such customer 
in considering or accepting any of such offers is denied the opportunity 
ordinarily afforded under price competition to bargain with one 
respondent against another. 

Par. 9. Each of the said respondents practices the aforesaid sys- 
tematic discriminations in price for the purpose and with the effect of 
enabling all the respondents to exactly MATCH their delivered price 
offers to sell its products of like grade and quantity in commerce to 
any given prospective purchaser at any given destination and to main- 
tain such matched offers. 


EFFECTS OF PRICE DISCRIMINATIONS PRACTICED BY RESPONDENTS 


Par. 10. The inherent and necessary effect of the practice by the 
respondents of the discriminations described and alleged in this Count 
II includes all and singularly the following, to wit: 

(1) The elimination of price competition between respondents; and 

(2) The maintenance of monopolistic, unfair, and oppressive dis- 
crimination against purchasers of vitrified clay sewer pipe and other 
clay products in large areas of the United States by depriving such 
purchasers of the advantage in cost which would otherwise accrue 
to them from their proximity to the factories of respondents. 

Par. 11. Further effects of the said discriminations in price by said 
respondents, as alleged and described in this Count IT herein, may be 
substantially to lessen competition between the buyers of respondents’ 
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products from respondents receiving said lower discriminatory prices 
and other buyers from respondents competitively engaged with such 
favored buyers who do not receive such favorable prices; tend to cre- 
ate a monopoly in the lines of commerce in which buyers from respond- 
ents are engaged; and to injure, destroy, and prevent competition in 
the lines of commerce in which those who purchase from respondents 
are engaged between the said beneficiaries of said discriminatory prices 
and said buyers who do not and have not received such beneficial prices 
as well as to lessen competition in the lines of commerce in which re- 
spondents are engaged. 


CONCLUSION 


Par. 12. The aforesaid acts of each of the said respondents consti- 
tute violations of the provisions of subsection (a) of section 2 of the 
Clayton Act as amended by the Robinson-Patman Act, approved June 
19, 1936 (49 Stat. 1526; 15 U.S. C. A. sec. 13, as amended). 


Report, Frnprines as To THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act 
and to the provisions of an Act of Congress entitled “An Act to supple- 
ment existing laws against unlawful restraints and monopolies, and 
for other purposes,” approved October 15, 1914 (the Clayton Act), as 
amended by the Robinson-Patman Act, approved June 19, 1986, the 
Federal Trade Commission on February 14, 1947, issued and subse- 
quently served upon the respondents named in the caption hereof its 
complaint in this proceeding, charging said respondents with the use 
of unfair methods of competition in commerce and unfair and recep- 
tive acts and practices in commerce in violation of the provisions of 
section 5 of the Federal Trade Commission Act and with having dis- 
criminated in price in the sale of vitrified sewer pipe and fittings in 
violation of the provisions of subsection (a) of section 2 of the said 
Clayton Act, as amended. 

After the issuance of the complaint and the filing of the respond- 
ents’ answers thereto (by all of said respondents except Agate Sewer 
Pipe Co.) denying in substantial part the allegations of the complaint, 
motions were filed on behalf of all of the respondents, except Ameri- 
can Vitrified Products Company (erroneously named in the complaint 
as American Vitrified Products Co.), Robinson Clay Products Com- 
pany (erroneously named in the complaint as The Robinson Clay 
Products Co.), Clay City Pipe Company (erroneously named in the 
complaint as Clay City Pipe Co.) and Agate Sewer Pipe Co., for per- 
mission to withdraw the original answers of said respondents and to 
file in lieu thereof substitute answers admitting, for the purposes of 
this proceeding, all of the material allegations of fact set forth in the 
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complaint and waiving all intervening procedure and further hearings 
as to said facts, but reserving to the respondents the right to file briefs 
and present oral argument before the Commission as to what order, 
if any, should be issued upon the facts admitted, which motions were 
granted, and the substitute answers were accordingly received and 
filed. 

Thereafter, this proceeding regularly came on for final hearing be- 
fore the Commission upon the complaint, the aforesaid substitute 
answers, certain memoranda of counsel in support of the complaint 
and of counsel for the respondents (except American Vitrified Prod- 
ucts Company, Robinson Clay Product Company, Clay City Pipe 
Company and Agate Sewer Pipe Co.) filed as, for, and in lieu of, 
briefs, attached to which memoranda of counsel in support of the 
complaint was a proposed form of order to cease and desist which 
was recommended by counsel in support of the complaint and by 
counsel for the respondents as the form of order to be issued by the 
Commission in disposition of the proceeding, and in which memoranda 
of counsel for the respondents the presentation of oral argument be- 
fore the Commission as to what order, if any, should be issued was 
expressly waived. 

The proposed form of order having been altered by the Commission 
to the extent and for the reasons shown by the tentative order entered 
October 16, 1950 (as revised by the order entered February 6, 1951, 
pursuant to suggestions made by counsel for the respondents), the 
respondents were afforded opportunity to show cause why said tenta- 
tive order as so revised should not be entered herein as an order to 
cease and desist. The respondents not having appeared in response 
to the leave to show cause, the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. (a) Respondent Clay Products Association, Inc., is 
an Illinois corporation, with its office at 111 West Washington Street, 
in the city of Chicago, State of Illinois. Said respondent sometimes 
hereinafter referred to as “respondent association,” was organized 
in 1932. It has a staff of officers consisting of a president, a vice 
president, a treasurer, and secretary, and a board of directors. Its 
bylaws provide that the object of the corporation is to “advance or 
promote the use of clay products... ; aid in the standardization 
of .. . clay products; carry on educational, experimental, and re- 
search work ... ; maintain a traffic committee or bureau to furnish 
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traffic information ... ;” etc. Its bylaws further provide for regu- 
lar and special meetings of the members, as well as for regular and 
special meetings of the board of directors. 

In addition to performing the functions set forth in its bylaws, 
respondent association serves its members as a medium for joint and 
collusive action on prices and on terms and conditions of sale of the 
product of its members, participates in the establishment and mainte- 
nance of the combination and conspiracy hereinafter found, and co- 
operates with its members in carrying out the unlawful acts, practices, 
methods, and policies hereinafter described. 

(6) Respondent Blackmer & Post Pipe Co. is a corporation or- 
ganized and existing under the laws of the State of Missouri, with its 
principal office in the city of St. Louis, State of Missouri. 

Respondent Cannelton Sewer Pipe Company (erroneously named 
in the complaint as Cannelton Sewer Pipe Co.) is a corporation or- 
ganized and existing under the laws of the State of Indiana, with its 
main office in the city of Cannelton, State of Indiana. 

Respondent Lehigh Sewer Pipe & Tile Co. is a corporation organized 
and existing under the laws of the State of Iowa, with its main office 
in the city of Fort Dodge, State of Iowa. 

Respondent Red Wing Sewer Pipe Corp. is a corporation organized 
and existing under the laws of the State of Minnesota, with its main 
office in the city of Red Wing, State of Minnesota. 

Respondent What Cheer Clay Products Company (erroneously 
named in the complaint as What Cheer Clay Products Co.) is a corpo- 
ration organized and existing under the laws of the State of Maine, 
with its main office in the city of What Cheer, State of Iowa. 

Respondent White Hall Sewer Pipe & Stoneware Co. is a corpora- 
tion organized and existing under the laws of the State of Illinois, 
with its main office in the city of White Hall, State of Illinois. 

Respondent Streator Drain Tile Co. is a corporation organized and 
existing under the laws of the State of Illinois, with its main office in 
the city of Streator, State of Illinois. 

Respondent W. S. Dickey Clay Manufacturing Company (errone- 
ously named in the complaint as W. S. Dickey Clay Manufacturing 
Co.) is a corporation organized and existing under the laws of the 
State of Delaware, with its main office in the city of Kansas City, State 
of Missouri. 

Respondent Laclede-Christy Clay Products Company (erroneously 
named in the complaint as Laclede Christy Clay Products Co.) is a 
corporation organized and existing under the laws of the State of 
Missouri, with its main office in the city of St. Louis, State of Missouri. 

Respondent Evens & Howard Sewer Pipe Company (erroneously 
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named in the complaint as Evens & Howard Sewer Pipe Co.) is a 
corporation organized and existing under the laws of the State of 
Missouri, with its main office in the city of St. Louis, State of Missouri. 

Respondent Iowa Pipe & Tile Company (erroneously named in the 
complaint as Iowa Pipe & Tile Co.) is a corporation organized and 
existing under the laws of the State of Iowa, with its main office in 
the city of Des Moines, State of Iowa. 

Respondent The Denver Sewer Pipe & Clay Company (erroneously 
named in the complaint as Denver Sewer Pipe & Clay Co.) is a corpo- — 
ration organized and existing under the laws of the State of Colorado, 
with its main office in the city of Denver, State of Colorado. 

Respondent The Standard Fire Brick Company (erroneously named 
in the complaint as Standard Fire Brick Co.) is a corporation organ- 
ized and existing under the laws of the State of Colorado, with its 
main office in the city of Pueblo, State of Colorado. 

Respondent The Lovell Clay Products Company (erroneously 
named in the complaint as Lovell Clay Products Co.) is a corporation 
organized and existing under the laws of the State of Wyoming, with : 
its main office in the city of Lovell, State of Wyoming. 

(c) Each of the respondents named in paragraph 1 (0) above, 
except respondent Evens & Howard Sewer Pipe Company, is a member 
of the respondent Clay Products Association, Inc. The record shows 
that respondent Evens & Howard Sewer Pipe Company also was 
formerly a member of the association, but that it resigned from mem- 
bership therein on or about July 27, 1946. As used hereinafter, the 
term “respondent members” shall be deemed to include all of said 
respondents, including respondent Evens & Howard Sewer Pipe 
Company. 

Par. 2. Respondent members of respondent association are en- 
gaged in the manufacture and in the sale of vitrified clay sewer pipe 
and other clay products. Vitrified clay sewer pipe is a clay product 
commonly used for all types of sewers. It is an important item in 
modern building construction and community development. It is a 
heavy commodity so that freight costs are a substantial part of deliv- 
ered costs. Respondent members operate a total of approximately - 
20 plants in the States of Montana, Colorado, Nebraska, Texas, Mis- 
souri, Kansas, Iowa, Illinois, Indiana, Kentucky, Minnesota, and 
Michigan. The vitrified clay sewer pipe industry in the United States 
is composed of manufacturers located in 23 States operating a total 
of 75 plants. 

Par. 3. Respondent members are all doing business in interstate 
commerce. In the course and conduct of their respective businesses, 
each of them sells and distributes vitrified clay sewer pipe and fittings 
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manufactured by it to the purchasers thereof located in the various 
States of the United States, and in connection with and as a part of 
its sales each of said respondent members transports or causes to be 
transported its products to said purchasers located in the various 
States of the United States other than the States of origin. The 
respondent members are, therefore, engaged in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act. 

Par. 4. To the extent that competition has not been hindered, 
Jessened, restricted, or suppressed as hereinafter set forth, each of 
the respondent members has been and is in competition with one or 
more of the other respondent members in making or seeking to make 
sales in commerce between and among the various States of the United 
States of vitrified clay sewer pipe and fittings which it manufactures. 

Par. 5. For more than 5 years last past and while engaged as afore- 
said in commerce, the respondents have engaged, and are now en- 
gaging, in unfair methods of competition, and have performed, and 
are now performing, unfair acts and practices in violation of section 
5 of the Federal Trade Commission Act in that they have acted, and 
are still acting, wrongfully and unlawfully by cooperating between 
and among themselves in establishing, adopting, and continuing a 
common course of action, concert of action and agreement, resulting 
in substantial hindrance, frustration, restraint, suppression, and pre- 
vention of competition in the sale and distribution of vitrified clay 
sewer pipe and fittings in trade and commerce, as “commerce” is 
defined in the Federal Trade Commission Act. 

Pursuant to, in furtherance of, and as a part of the aforesaid co- 
operation and common course of action, and in order to effectuate 
the purposes and objectives thereof, the respondents have formulated, 
adopted, performed, and put into effect, among others, the overt acts, 
and have used the methods, systems, practices and policies, as follows: 

1. They have fixed, established, and maintained prices for vitrified 
sewer pipe and fittings in most of the trade area in which respondent 
members do business. A method used in that connection is that of 
dividing the trade area into delivered price zones and agreeing upon 
.and jointly publishing a master price list known generally in the 
trade as the western price list, which said price list sets forth a basic 
price for each type of product: for sale, together with discount rates 
which are applicable to the several delivered price zones, according 
to an agreed- upon schedule of freight rate differentials, The de- 
livered prices in any given zone do not reflect the true and actual 
freight rates to all denials in the zone, but are averages of freight 
rates to the zone from the basing area, aisles is Uhrichsville, Ohio. 

2. They have established and maintained a common course e action 
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regarding dealers which includes the designation of dealers, the terms 
and conditions of sale, including the discount or commission to be 
allowed to dealers; and the allocation of sales between respondent 
members and dealers. 

3. They have established and maintained a list of jobbers, terms 
and conditions of sale to jobbers, and respondent members have agreed 
upon the alloeation of sales between jobbers and themselves. 

4, Respondent members of respondent association have made use of 
respondent Clay Products Association, Inc., as a medium for estab- 
lishing and agreeing upon prices, pricing methods, preparation of 
price sheets for publication, delivered price zones, prices in delivered 
price zones, defining and classifying dealers and jobbers, establishing 
uniform terms and conditions of sale and otherwise lessening, re- 

-stricting, and suppressing competition between and among themselves 
in the sale and distribution of vitrified clay sewer pipe and fittings. 

Par. 6. Each of the respondent members has contributed to the 
accomplishment and effectiveness of the foregoing acts, practices, and 
results (1) through its use of a zoning method of computing, formulat- 
ing, and using delivered price quotations when other respondent mem- 
bers simultaneously did likewise and by which it was enabled to 
and did match its quotations on a delivered basis with the quotations 
of other respondent members, and (2) through its practice of dis- 
criminating between and among its customers by demanding, charg- 
ing, accepting, and receiving higher net prices from its customers 
located near its plant then from its customers more distantly located 
for goods of like grade, quality, and quantity, by which it was enabled 
to and did match its quotations on a delivered basis with the quota- 
tions of other respondent members. 

Par. 7. In the circumstances of this case, the inherent and neces- 
sary effects of the use by the respondents of the acts, practices, and 
methods hereinabove described have been the following: 

(1) A substantial lessening of competition in the sale of vitrified 
clay sewer pipe and fittings as among the respondent members of re- 
spondent association ; and 

(2) The maintainance of unfair and oppressive discriminations 
against purchasers of vitrified clay sewer pipe and fittings in large 
areas of the United States by depriving such purchasers of the advan- — 
tages in the cost of such products which would otherwise accrue to 
them as a result of their proximity to the factories of the respondent 
members and the imposition upon such purchasers of larger net prices 
than they would have to pay if such net prices had been fixed by com- 
petition among the respondent members. 
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The aforesaid combination and the acts and practices of the respond- 
ents pursuant thereto and in connection therewith, as hereinabove 
found, under the conditions and circumstances set forth, constituted 
unfair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce within the intent and meaning of sec- | 
tion 5 of the Federal Trade Commission Act. 

As noted in the preamble of the findings, the allegations of the 
complaint have not been established as against four of the respondents, 
namely, American Vitrified Products Company, Robinson Clay Prod- 
uct Company, Clay City Pipe Company, and Agate Sewer Pipe Co., 
and no findings have been made with respect to the participation of 
any of these respondents in the unlawful acts and practices herein 
described. It appears, moreover, that American Vitrified Products 
Company, Robinson Clay Product Company and Clay City Pipe 
Company are all respondents.in the Commission’s proceeding against 
Clay Sewer Pipe Association, Inc., et al., known as docket No. 5484, 
involving charges substantially similar to the charges in this proceed- 
ing, and in the circumstances the Commission is of the opinion that 
the public interest does not require an expenditure of the time and 
money necessary to further prosecute this proceeding against these 
three respondents. The Commission is of the further opinion that 
the unlawful acts and practices alleged to have been engaged in by the 
respondents may be effectively stopped without the necessity of further 
proceedings against Agate Sewer Pipe Co. and that as to all four of 
the respondents named in this paragraph the complaint should be 
dismissed, without prejudice, however, to the right of the Commis- 
sion to institute a new proceeding against said respondents if at any 
time in the future the public interest should so require. 

As further noted in the preamble, Count II of the complaint pur- 
ported to charge the respondent members of the respondent association 
with having discriminated in price in the sale of vitrified sewer pipe 
and fittings by selling such products to some purchasers thereof at a 


+Said paragraph is published as modified by an order of the Commission dated June 26, 
1951, which reads as follows, omitting the paragraph in question as above published : 

It appearing to the Commission that the “Conclusion” appended to the Findings 
‘as to the Facts issued in this proceeding on April 19, 1951, recites, among other things, 
that the respondents, American Vitrified Products Company, Robinson Clay Product 
Company and Clay City Pipe Company, who are all parties respondent in the Commission’s 
proceeding against Clay Sewer Pipe Association, Inc., et al., known as docket No. 5484, 
have filed in that proceeding an answer admitting all of He material allegations of fact 
set forth in the complaint therein; and 

It further appearing that the substitute answer of said respondents in docket No. 5484, 
wherein all of the material allegations of fact set forth in the complaint were admitted 
for the purposes of that proceeding, was filed with the undertsanding that if said proceed- 
ing were not disposed of by the issuance of an order to cease and desist in the form sub- 
mitted in connection with said substitute answer the respondents reserved the right to 
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price higher than the price at which their products of like grade and 
quality were sold to other purchasers, all in violation of subsection 
(a) of section 2 of the Clayton Act, as amended. The Commission 
is of the opinion, however, that the allegations with respect to this 
charge do not clearly show that the alleged unlawful discriminations 
occurred as a result of differences made in the actual prices at which 
the respondents’ products were sold, and that, therefore, Count II 
of the complaint should be dismissed as to all of the respondents. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, substitute answers thereto 
filed by the respondents (except American Vitrified Products Com- 
pany, Robinson Clay Product Company, Clay City Pipe Company, 
end Agate Sewer Pipe Co.), admitting for the purposes of this pro- 
ceeding all of the material allegations of fact set forth in the com- 
plaint and waiving all intervening procedure and further hearings 
as to said facts, and certain memoranda of counsel in support of the 
complaint and of counsel for the respondents (except American 
Vitrified Products Company, Robinson Clay Product Company, Clay 
City Pipe Company, and Agate Sewer Pipe Co.), attached to which 
memoranda was a proposed form of order to cease and desist; and 

the Commission having declined to dispose of the proceeding by the 
entry of an order to cease and desist in the form recommended, but 
having served upon the respondents an order in a form proposed by 
the Commission for entry as its order to cease and desist and grant- 
ing the respondents leave to file any objections they might have to 
the entry of such order (the respondents having filed no objections 
thereto) ; and the Commission having made its findings as to the facts 
end its conclusion that the respondents (except American Vitrified 
Products Company, Robinson Clay Product Company, Clay City Pipe 
Company, and Agate Sewer Pipe Co.) have violated the provisions 
of section 5 of the Federal Trade Commission Act: 


withdraw the substitute admission answer and to refile their original answers to the 
complaint ; and 

It further appearing that the Commission declined to dispose of docket No. 5484 by 
the issuance of an order in the form proposed and that the respondents in said proceeding, 
including American Vitrified Products Company, Robinson Clay Product Company and 
Clay City Pipe Company, subsequently withdrew their substitute admission answer in said 
proceeding and refiled their original answers ; and 

It further appearing that by reason of this development the aforesaid recitation in the 
“Conclusion” appended to the Findings as to the Facts in this proceeding is inaccurate: 

It is therefore ordered, That the second paragraph of the “Conclusion” appended to the 
Findings as to the Facts issued in this proceeding on April 19, 1951, be, and it hereby is, 
modified to read as follows: [Setting forth the paragraph in quetion as above published. ] 

It is further ordered, That a copy of this order be served upon each of the parties upon 
which copies of the Findings as to the Facts, Conclusion and Order to Cease and Desist 
issued on April 19, 1951, were served. 
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It is ordered, That the respondents, Blackmer & Post Pipe Co., Can- 
nelton Sewer Pipe Company, Lehigh Sewer Pipe & Tile Co., Red 
Wing Sewer Pipe Corporation, What Cheer Clay Products Company, 
White Hall Sewer Pipe & Stoneware Co., Streator Drain Tile Co., 
W. S. Dickey Clay Manufacturing Company, Laclede-Christy Clay 
Products Company, Evens & Howard Sewer Pipe Company, Iowa 
Pipe & Tile Company, The Denver Sewer Pipe & Clay Company, The 
Standard Fire Brick Company, and The Lovell Clay Products Com- 
pany, and their respective officers, agents, representatives and em- 
ployees, in or in connection with the offering for sale, sale or distribu- 
tion in commerce between and among the several States of the United 
States and in the District of Columbia of vitrified clay sewer pipe or 
fittings, do forthwith cease and desist from entering into, continuing, 
cooperating in, or carrying out, any planned common course of action, 
understanding, agreement, combination or conspiracy between or 
among any two or more of said respondents, or between any one or 
more of said respondents and others not parties hereto, to do or per- 
form any of the following acts, practices or things: 

1. Fixing or maintaining prices for vitrified clay sewer pipe, or 
fittings. 

2. Composing or announcing prices for vitrified clay sewer pipe, 
or fittings, for any destination at which the respondents quote prices 
or sell their products, through the use of or in accordance with a basic 
price list, or percentage discounts therefrom, for the purpose or with 
the effect of systematically matching or making the same delivered 
price quotations at any such desination by any two or more 
respondents. 

3. Using in common any freight rate compilation as a factor in 
fixing or announcing prices of vitrified clay sewer pipe, or fittings, 
which results in uniform delivered prices at any given destination 
as between any two or more of the respondents. 

4. Using in common a zoning method of computing or formulating 
delivered price quotations for any such products by which any re- 
spondent is enabled to, and does, match its quotations on a delivered 
basis with the quotations of other respondents. 

5. Engaging in any practice of discriminating in price as between 
different purchasers of such products of like grade, quality and quan- 
tity, for the purpose or with the effect of matching the price quota- 
tions of other respondents. 

6. Establishing or maintaining uniform terms or conditions of sale 
to dealers, or allocating sales between and among the respondents 
or dealers. 

7. Establishing or maintaining a list of jobbers, the terms and con- 
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ditions of sale to jobbers, or allocating sales between and among the 
respondents or jobbers. | 

It is further ordered, That the respondents, Blackmer & Post Pipe 
Co., Cannelton Sewer Pipe Company, Lehigh Sewer Pipe & Tile Co., 
Red Wing Sewer Pipe Corporation, What Cheer Clay Products Com- 
pany, White Hall Sewer Pipe & Stoneware Co., Streator Drain Tile 
Co., W. S. Dickey Clay Manufacturing Company, Laclede-Christy 
Clay Products Company, Evens & Howard Sewer Pipe Company, Iowa 
Pipe & Tile Company, The Denver Sewer Pipe & Clay Company, The 
Standard Fire Brick Company, and The Lovell Clay Products Com- 
pany, and their respective officers, agents, representatives and em- 
ployees, do forthwith cease and desist from collectively, concertedly, 
or by combination of two or more of said respondents, using or main- 
taining the Clay Products Association, Inc., as a medium for promot- 
ing, aiding, or rendering more effective any cooperative or concerted - 
efforts to suppress or eliminate competition in the sale of vitrified clay 
sewer pipe, or fittings, in any of the respects set forth in the immedi- 
ately preceding preamble and subparagraphs 1 to 7, inclusive, of this 
crder as set forth above. 

It is further ordered, That each of the respondents, Clay Products 
Association, Inc., Blackmer & Post Pipe Co., Cannelton Sewer Pipe 
Company, Lehigh Sewer Pipe & Tile Co., Red Wing Sewer Pipe 
Corporation, What Cheer Clay Products Company, White Hall Sewer 
Pipe & Stoneware Co., Streator Drain Tile Co., W. S. Dickey Clay 
Manufacturing Company, Laclede-Christy Clay Products Company, 
Evens & Howard Sewer Pipe Company, Iowa Pipe & Tile Company, 
The Denver Sewer Pipe & Clay Company, The Standard Fire Brick 
Company, and The Lovell Clay Products Company, and their respec- 
tive officers, agents, representatives and employees, do forthwith cease 
and desist from knowingly contributing to the accomplishment of 
any of the acts, practices or things prohibited in the preamble and 
subparagraphs 1 to 7, inclusive, of this order as set forth above. 

It is further ordered, That nothing contained in this order shall be 
construed as prohibiting the establishment or maintenance of any 
lawful bona fide agreements, discussions or other action solely between 
any corporate respondent and its directors, officers and employees, or 
between any corporate respondent and any of its subsidiaries or affili- 
ates, and relating, solely to the carrying on of the business of such 
corporation and its subsidiaries or affiliates, when not for the purpose 
or with the effect of restricting competition. 

[t is further ordered, For reasons appearing in the Commission’s 
findings as to the facts in this proceeding, that the allegations of 
Count I of the complaint herein be, and they hereby are, dismissed as 


1276 FEDERAL TRADE COMMISSION DECISIONS 


Order 47S Tee: 


to American Vitrified Products Company, Robinson Clay Product 
Company, Clay City Pipe Company, and Agate Sewer Pipe Co., 
without prejudice, however, to the right of the Commission to take 
such further action against these respondents in respect to said allega- 
tions at any time in the future as may be warranted by the then exist- 
ing circumstances. 

It is further ordered, That the allegations of Count II of the com- 
plaint be, and they hereby are, dismissed as to all of the respondents. 

[tis further ordered, That the respondents (except American Vitri- 
fied Products Company, Robinson Clay Product Company, Clay City 
Pipe Company, and Agate Sewer Pipe Co.) shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE MATTER OF 


CONTINENTAL RADIO TUBE CO. ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 5725. Complaint, Dec. 20, 1949—Decision, Apr. 19, 1951 


Many radio repairmen and service dealers are prejudiced against the purchase 
of war surplus tubes, and have a preference for the current commercial 
tubes. 


Where a corporation and its four officers, engaged in the interstate sale and 
distribution of radio tubes— 

(a) Removed from radio tubes purchased by them the identification number 
or symbols placed thereon by the manufacturers or others, substituted in 
lieu thereof other numbers or symbols, and delivered said tubes in commerce 
as and for the tubes which are commonly identified in the trade by the 
substituted numbers and symbols; 

(6) Buffed away the service numbers of symbols on war surplus tubes which 
they had purchased, substituted therefor commercial numbers or symbols, 
and caused said tubes to be delivered to their customers as the tubes com- 
monly identified by such commercial markings; and 

(c) Falsely represented that they held a license from Radio Corp. of America 
and that they were master builders of radio tubes, through statements to 
such effect on cartons packaging their tubes; 

With capacity and tendency to mislead and deceive the trade and public in said 
respects; and with the effect of placing in the hands of purchasers of their 
tubes for resale, a means whereby they might and did pass on to the ultimate 
users thereof incorrectly marked and delusively identified products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and de- 
ceptive acts and practices in commerce. 


Before Ur. Clyde M. Hadley, trial examiner. 
Mr. Randolph W. Branch for the Commission. 
KiaMiller, Baar & Morris, of Chicago, Ll., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Continental Radio 
Tube Co., a corporation, P. D. Jackson, Jacob L. Gaber, Erwin F. 
Rempert, and Martin Gaber, individually and as officers of said cor- 
poration, hereinafter referred to as respondents, have violated the pro- 
visions of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
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hereby issues its complaint stating as its charges in that respect as 
follows: . 

Paracraru 1. Respondent, Continental Radio Tube Co., is an Ilh- 
nois corporation and has its principal office and place of business at 
1800 Winnemac Avenue, Chicago, Ill. Respondents, P. D. Jackson, 
Jacob L. Gaber, Erwin F. Rempert, and Martin Gaber, are president, 
vice president, secretary, and treasurer, respectively, of the respond- 
ent, Continental Radio Tube Co. Said respondents are now, and for 
several years last past, have been engaged in selling radio supplies. 
In the course and conduct of said business, respondents use the trade 
names Concert Master Radio Tube Co., and’ Premier Radio Tube Co. 

Respondents cause said products, when sold, to be transported from 
their aforesaid place of business to purchasers thereof located in va- 
rious States of the United States and in the District of Columbia. 
Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said products in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

Par. 2. Respondents advertise their said products in trade pub- 
lications, and sell the bulk of their products to jobbers, retail dealers, 
and repairmen. 

Par. 3. In the course and conduct of their business as aforesaid, 
and in promoting the sale of their products, the respondents have en- 
gaged in various deceptive and misleading practices. Among those 
practices, respondents purchase radio tubes from various sources, re- 
move therefrom the identification number or symbol placed on the 
tubes by the manufacturer thereof, and substitute, in lieu of said 
number or symbol, another number or symbol signifying a more ex- 
pensive tube or a tube of current manufacture. Respondents purchase 
war surplus tubes, buff away the service marking thereon, and sub- 
stitute therefor a commercial number or symbol, and stamp thereon 
the legend “Made in U.S. A.,” CC. The carton in which respondents 
package their aforesaid tubes for shipment to the purchasers thereof, 
are marked by respondents, “Licensed by Radio Corp. of America,” 
or “Licensed by RCA,” when in truth and in fact, respondents were 
never licensed by the Radio Corp. of America. 

Par. 4, By and through the aforesaid acts and practices, the re- 
spondents have sold their radio tubes and supplies to the purchasers 
thereof throughout the United States, who bought said tubes in the 
erroneous and mistaken belief that said tubes and supplies were cor- 
rectly marked, and that they were buying current stock of the latest 
manufacture from a dealer duly licensed by the Radio Corp. of 
America. By said acts and practices, respondents have also placed in 
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the hands of the purchasers of their tubes for resale, a means or in- 
strumentality whereby said purchasers may and do pass on to the 
ultimate users of the tubes and supplies incorrectly marked and iden- 
tified products. 

Par. 5. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair or deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to rule XXII of the Commission’s rules of practice, 
and as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated April 19, 1951, the initial 
decision in the instant matter of trial examiner Clyde M. Hadley, as 
set out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY CLYDE M. HADLEY, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on December 20, 1949, issued and sub- 
sequently served its complaint in this proceeding upon respondents, 
Continental Corp. (incorrectly designated in the complaint as Con- 
tinental Radio Tube Co.), a corporation; and P. D. Jackson, Jacob L. 
Gaber, Erwin F, Rempert, and Martin Gaber, individually and as 
officers of such corporation, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said Act. After respondents filed their answer in this 
proceeding, a stipulation was entered into whereby it was stipulated 
and agreed that a statement of facts signed and executed by counsel 
for respondents and Randolph W. Branch, for the Federal Trade 
Commission, may be taken as the facts in this proceeding and in lieu 
of testimony in support of and in opposition to the charges stated in 
the complaint, and that the said statement of facts may serve as the 
basis for findings as to the facts and conclusion based thereon and 
order disposing of the proceeding, counsel having duly waived pres- 
entation of proposed findings and conclusions or oral argument. Said 
stipulation as to the facts expressly provides that upon appeal to 
or review by the Commission such stipulation may be set aside by the 
Commission and this matter remanded for further proceedings under 
the complaint. Thereafter, this proceeding regularly came on for 
final consideration by said trial examiner upon the complaint, answer, 
and stipulation, said stipulation having been approved by the trial 
examiner, who, after duly considering the record herein, finds that 


919675—53—— 84 


1280 FEDERAL TRADE COMMISSION DECISIONS 


Findings 47 F.T.C. 


this proceeding is in the interest of the public and makes the following 
findings as to the facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Continental Corp. (incorrectly named in 
the complaint as Continental Radio Tube Co.) is an Illinois corpora- 
tion with its principal office and place of business now at 551-553 West 
Randolph Street, Chicago, I]. During all the times mentioned herein, 
respondent P. D. Jackson was the president, respondent Jacob L. 
Gaber, the vice president, respondent Erwin F. Rempert, the secre- 
tary and treasurer of said corporation, and until March 31, 1950, 
respondent Martin Gaber was its manager to carry out the policies 
formulated by the officers as to advertising and other operations, and . 
since then has been its vice president and participates in formulation 
of policies. At the present time, neither said P. D. Jackson nor Erwin 
F’. Rempert is in any way connected with such Continental Corp. 

Par. 2. Respondents have been and now are engaged in selling radio 
supplies, including radio tubes, causing the same, when sold, to be 
transported from their place of business in the State of Illinois to pur- 
chasers thereof in other States and in the District of Columbia, main- 
taining a course of trade in said products in commerce between and 
among the various States of the United States and in the District of 
Columbia. In conducting said business, respondents have also used 
the trade names Concert Master Radio Tube Co. and Premier Radio 
Tube Co. They have advertised their said products in trade publica- 
tions and sold the bulk of such products to jobbers, dealers, and re- 
pairmen. 

Par. 3. In the course and conduct of their business, and in promoting 
the sale of their products, respondents have purchased radio tubes 
from various sources, removed the identification numbers or symbols 
placed thereon by the manufacturers or by others prior to their acqui- 
sition by respondents, and have substituted in lieu thereof other num- 
bers or symbols and delivered them in commerce as and for the tubes 
which are commonly and usually identified in the trade by the numbers 
and symbols thus substituted. While many of respondents’ tubes 
with the substituted markings were in fact identical with tubes gen- 
erally so identified, in other instances they were not. 

Respondents have also purchased war surplus tubes, buffed away 
the service numbers or symbols thereon, substituted therefor commer- 
cial numbers or symbols, and caused them to be delivered to their 
customers in commerce as and for the tubes which are commonly and 
usually identified by such commercial numbers or symbols. Thus, a 
tube originally bearing the Army number “VT-131” is marked and 
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offered commercially by them as “12S.K7.” Many radio repairmen 
and service dealers are prejudiced against the purchase of war surplus 
tubes, and have a preference for the current commercial tubes. 
Various cartons used by respondents in packaging their tubes shipped 
in commerce bear the following: 
Concert Master 
matched 
Radio Tubes 
Uniformly consistent 
Licensed by R. C. A. 
Concert Master Radio Tube Co. 
Chicago, Ill. U.S. A. 
Continental Radio Tubes 
Licensed by 
Radio Corporation of America 
Continental Radio Tubes 
designed and engineered by 
Master Builders of Radio Tubes 


Par. 4. In truth and in fact, the Army surplus tubes thus sold by 
respondents with substituted commercial markings are not, as thereby 
connoted, current stock of recent manufacture; and certain other 
tubes sold by respondents bearing their substituted identification 
marks are not, in fact, the items which said substitute markings in- 
dicate to the trade and the public. Respondents do not hold and 
never have held any license from Radio Corporation of America, nor 
do they manufacture any of the tubes sold by them. 

Par. 5. The aforesaid acts and practices of respondents have had 
and now have the capacity and tendency to mislead and deceive the 
trade and the public as to their radio tubes, inducing purchasers to 
buy the same in the erroneous and mistaken belief that said tubes were 
correctly marked, were of current stock of the latest manufacture, 
and were offered by a concern duly licensed by the Radio Corp. of 
America, and that such corporate respondent is a master builder of 
radio tubes. By said acts and practices, respondents have also placed 
in the hands of the purchasers of their tubes for resale, a means or 
instrumentality whereby said purchasers may and do pass on to the 
ultimate users thereof incorrectly marked and delusively identified 
products. 

CONCLUSION 


The acts and practices of said respondents as herein found are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 
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It is ordered, That the respondents Continental Co., a corporation, 
trading under its own or by any other name, and P. D. Jackson, 
Jacob L. Gaber, Erwin F. Rempert, and Martin Gaber, either in- 
dividually or as officers thereof, and their agents, representatives and 
employees, directly or through any corporate or other device, in con- 
nection with the sale and distribution of radio tubes in coramerce as 
“commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from the following acts and practices: 

1. Removing the manufacturers’ or other identifying numbers or 
symbols on radio tubes purchased by them, substituting in lieu thereof 
other numbers or symbols, and delivering same to customers in com- 
merce as products to which such substitute identification marks would 
not truthfully or properly apply, as understood in the trade and by 
the consuming public. 

2. Buffing away the service numbers or symbols on war surplus 
radio tubes purchased by them, substituting therefor commercial 
numbers or symbols, and delivering same to customers in commerce, 
thereby representing directly or inferentially, that such war surplus 
tubes are current commercial stock of recent manufacture. 

3. Representing that respondents have been licensed by Radio Corp. 
of America to make or distribute tubes, or for any other purpose. 

4. Representing, by statement or by implication, that respondents 
are master builders of radio tubes or that they manufacture any 
tubes whatsoever. 


ORDER TO FILE REPORT OF COMPLIANCE 


[t is ordered, 'That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of April TOs Looe: 
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& COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26,1914 


Docket 4278. Complaint, Aug. 28, 1940—Decision, May 8, 1951 


Where two individuals engaged in the manufacture and interstate sale and dis- 
tribution of pusheards and punchboards which, bearing explanatory legends 
or spaces therefor, were designed for use in the sale and distribution of 
merchandise at retail to the public by means of a game of chance, under a 
plan whereby the purchaser of a push or punch who, by chance, selected a 
concealed winning number, secured an article of merchandise without addi- 
tional cost at much less than its normal retail price, others receiving nothing 
for their money other than the privilege of a push or punch— 

Sold such devices to dealers in candy, cigarettes, clocks, razors, cosmetics, cloth- 
ing and other merchandise, assortments of which, along with said devices, 
were made up by said dealers, and exposed and sold by retail purchasers 
thereof to the purchasing public in accordance with the aforesaid sales plan; 
and thereby supplied and placed in the hands of others the means of con- 
ducting lotteries, games of chance, or gift enterprises in the sale and distri- 
bution of merchandise to the consuming public, contrary to an established 
publie policy of the United States Government and in violation of criminal 
laws; 

With the result that members of the purchasing public were thus induced to 
trade with retailers who sold or distributed their merchandise through the 
use of such devices, and many retailers were thereby induced to trade with 
manufacturers, wholesalers and jobbers who thus sold and distributed their 
products; competitors of such retailers were faced with the alternative of 
using such devices or suffering the loss of substantial trade; and competi- 
tors of such suppliers, who did not use said devices, frequently had sales 
diverted to those who did: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


Before Ur. John W. Addison, trial examiner. 
Mr. J. W. Brookfield, Jr. for the Commission. 
Mulliner, Prince & Mulliner, of Salt Lake City, Utah, for Bernice 


Feitler and Irwin Feitler. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
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Trade Commission, having reason to believe that Everett J. Granger, 
Mame Partin, Frances Martin, Hattie G. Gardner, Thekla Maas, 
Bernice Feitler, and Erwin Feitler, individually and trading as. 
Gardner & Co., hereinafter referred to as respondents, have violated 
the provisions of said act and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest,’ 
hereby issues its complaint stating its charges in that respect as follows: 

Paracrapn 1. Respondents Everett J. Granger, Mame Partin, 
Frances Martin, Hattie G. Gardner, Thekla Maas, Bernice Feitler, and 
Erwin Feitler are individuals trading as Gardner & Co., with their 
principal office and place of business located at 2309 Archer Avenue, 
Chicago, Ill. Branch offices and places of business are located at 
Philadelphia, Pa., New Orleans, La., and San Francisco, Calif. 

Respondents are now, and for more than 2 years last past have been, 
engaged in the manufacture of devices commonly known as pushcards 
and punchboards and in the sale and distribution of said devices to 
manufacturers of, and dealers in, various other articles of merchandise 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Respondents cause and have caused said devices when sold, to be 
transported from their aforesaid places of business to purchasers 
thereof at their respective points of location in various States of 
the United States other than the State of Illinois and in the District 
of Columbia. There is now, and for more than two years last past” 
has been, a course of trade in such pushcard and punchboard devices 
by said respondents in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business as described in 
paragraph 1 hereof, respondents sell and distribute, and have sold 
and distributed to said manufacturers and dealers pushcards and 
punchboards so prepared and arranged as to involve games of chance, 
gift enterprises, or lottery schemes when used in making sales of 
merchandise to the consuming public. Respondents sell and distrib- 
ute, and have sold and distributed, many kinds of said pushcards and 
punchboards, but all of said devices involve the same chance or lottery 
features when used in connection with the sale or distribution of other 
merchandise and vary only in detail. 

Many of said pushcards and punchboards have printed on the faces 
thereof certain legends or instructions that explain the manner in 
which said devices are to be used or may be used in the sale or distri- 
bution of various specified articles of merchandise. The prices of 
the sales on said pushcards and punchboards vary in accordance with 
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the individual device. Each purchaser is entitled to one push or 
punch from the pushcard or punchboard, and when a push or punch 
is made a disc or printed slip is separated from the pushcard or 
punchboard and a number is disclosed. The numbers are effectively 
concealed from the purchasers and prospective purchasers until a 
selection has been made and the push or punch completed. Certain 
specified numbers entitle purchasers to designate articles of merchan- 
dise. Persons securing lucky or winning numbers receive articles of 
merchandise without additional cost at prices which are much less 
than the normal retail price of said articles of merchandise. Persons 
who do not secure such lucky or winning numbers receive nothing for 
their money other than the privilege of making a push or punch from 
said card or board. The articles of merchandise are thus distributed 
to the consuming or purchasing public wholly by lot or chance. 
Others of said push-card and punch-board devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. On 
those pushcards and punchboards the purchasers thereof place in- 
structions or legends which have the same import or meaning as the 
instructions or legends placed by the respondents on said push card 
and punchboard devices first hereinabove described. ‘The only use 
to be made of said pushcard and punchboard devices and the only 
manner in which they are used, by the ultimate purchasers thereof, is 
in combination with other merchandise so as to enable said ultimate 
purchasers to sell or distribute said other merchandise by means of 
lot or chance as hereinabove alleged. 
Par. 3. Many persons, firms, and corporations who sell and dis- 
- tribute, and have sold and distributed, candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles of merchandise in commerce 
between and among the various States of the United States and in 
the District of Columbia, purchase and have purchased respondents’ 
said pushcard and punchboard devices, and pack and assemble, and 
have packed and assembled, assortments comprised of various articles 
of merchandise together with said pushcard and punchboard devices. 
‘Retail dealers who have purchased said assortments, either directly or 
indirectly, or retail dealers who have purchased said devices direct 
from respondents and made up their own assortments, have exposed 
the same to the purchasing public and have sold or distributed said 
articles of merchandise by means of said pushcards and punchboards 
in accordance with the sales plan as described in paragraph 2 hereof. 
Because of the element of chance involved in connection with the sale 
‘and distribution of said merchandise by means of said pushcards and 
punchboards, many members of the purchasing public have been 
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induced to trade or deal with retail dealers selling or distributing said 
merchandise by means thereof. * Asa result thereof many retail dealers 
have been induced to deal with or trade with manufacturers, whole- 
sale dealers, and jobbers who sell and distribute said merchandise 
together with said devices. Said persons, firms, or corporations have 
many competitors who sell or distribute like or similar articles of 
merchandise in commerce between and among the various States of the 
United States and in the District of Columbia. Said competitors are 
faced with the alternative of descending to the use of said pushcard 
and punchboard devices or other similar devices which they are under 
a powerful moral compulsion not to use in connection with the sale or 
distribution of their merchandise, or to suffer the loss of substantial 
trade. Said competitors do not sell or distribute their merchandise by 
means of pushcard or punchboard devices or similar devices because 
of the element of chance or lottery features involved therein, and 
because such practices are contrary to the public policy of the Govern- 
ment of the United States and in violation of criminal laws, and such 
competitors refrain from supplying to, or placing in the hands of, 
others pushcard or punchboard devices, or any other. similar. devices 
which are to be used or which may be used in connection with the sale 
or distribution of the merchandise of such competitors to the general 
public by means of a lottery, game of chance or gift enterprise. Asa 
result thereof substantial trade in commerce among and between the 
various States of the United States and in the District of Columbia 
has been unfairly diverted from said competitors who do not sell or 
use said devices to persons, firms, and corporations who purchase and | 
use said devices of the respondents. 

Par. 4. The sale of merchandise to the purchasing public in the man- 
ner above alleged involves a game of chance or the sale of a chance 
to procure articles of merchandise at prices much less than the normal 
retail price thereof and teaches and encourages gambling among 
members of the public, all to the injury of the public. The use of said 
sales plan or method in the sale of merchandise and the sale of mer- 
chandise by and through the use thereof and by the aid of said sales ~ 
plan or method is a practice of the sort which is contrary to an estab- 
lished public policy of the Government of the United States and in 
violation of criminal laws, and constitutes unfair methods of competi- 
tion in commerce and unfair acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 

The sale or distribution of said pushcard and punchboard devices 
by respondents as hereinabove alleged supplies to and places in the 
hands of others the means of conducting lotteries, games of chance or 
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gift enterprises in the sale or distribution of their merchandise. The 
respondents thus supply to, and place in the hands of, said persons, 
firms, and corporations the means of, and instrumentalities for, en- 
gaging in unfair methods of competition in commerce and unfair acts 
and practices in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondents as herein- 
above alleged are all to the prejudice and injury of the public, and con- 
stitute unfair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, Finprn¢s as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 28, 1940, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging said respondents with the use 
of unfair acts and practices in commerce in violation of the provisions 
of that act. After the filing of the respondents’ answers, testimony 
and other evidence in support of and in opposition to the allegations 
of the complaint were introduced before a trial examiner of the Com- 
mission theretofore designated by it, and such testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission upon the complaint, the respondent’s answers thereto, 
the testimony and other evidence, the trial examiner’s recommended 
decision and briefs and oral argument of counsel; and the Commis- 
sion, having duly considered the matter and being now fully advised 
in the premises, finds that this proceeding is in the interest of the pub- 
lic and makes this its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACTS 


Paracraru 1. The respondents, Bernice Feitler and Irwin Feitler 
(erroneously named in the complaint as Erwin Feitler), are individ- 
uals who are now and since prior to 1940 have been trading and doing 
business as Gardner & Co., with their principal office and place of 
business located at 2309 Archer Avenue in the city of Chicago, State 
of Illinois. Respondents Everett J. Granger, Mame Partin, Francis 
Martin, Hattie G. Gardner, and Thekla Maas prior to February 1, 
1940, were individuals trading as said Gardner & Company. On or 
about February 1, 1940, said respondents Everett J. Granger, Mame 
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Partin, Frances Martin, Hattie G. Gardner, and Thekla Maas sold 
their interests in the said business to respondents Bernice Feitler and 
Irwin Feitler, who have solely owned and conducted the business since 
that date. 

The record fails to establish that respondents Everett J. Granger, 
Mame Partin, Frances Martin, Hattie G. Gardner, and Thekla Maas, 
since February 1, 1940, participated in any manner in the acts and 
practices hereinafter described, and the Commission is of the opinion 
that the complaint should be dismissed as to these five named respond- 
ents. The term “respondents” as used hereinafter will therefore not 
include these five named respondents unless the contrary is indicated. 

Par. 2. Trading under the name of Gardner & Co. the respondents 
are now, and since prior to 1940 have been, engaged in the manu- 
facture of devices commonly known as pushcards and punchboards, 
and in the sale and distribution of said devices to manufacturers of, 
and dealers in, various other articles of merchandise in commerce 
between and among the various States of the United States. Re- 
spondents cause and have caused said devices, when sold, to be trans- 
ported from their place of business in the State of Illinois to pur- 
chasers thereof at their respective points of location in various States 
of the United States other than the State of Illinois. There is now, 
and since prior to 1940 has been, a course of trade in such pushcard 
and punchboard devices by said respondents in commerce between 
and among the various States of the United States. 

Par. 3. Among the various types of punchboards and pushcards 
manufactured and sold by the respondents, as aforesaid, are many 
which are designed for use by retail dealers in the sale and distribution 
of merchandise to the public by means of a game of chance, gift enter- 
prise, or lottery scheme. Many of these said pushcards and punch- 
boards have printed on the faces thereof certain legends or instruc- 
tions that explain the manner in which said devices are to be used or 
may be used in the sale or distribution of various specified articles 
of merchandise. Such legends or instructions are printed by respond- 
ents according to specifications received from the customers. The 
prices of the sales on said pushcards and punchboards vary with the 
individual device. Each purchaser is entitled to one punch from the 
pushcard or punchboard, and when a push or punch is made a disc or 
printed slip is separated from the pushcard or punchboard and a 
- number is disclosed. The numbers are effectively concealed from the 
purchasers and prospective purchasers until a selection has been made 
and the push or punch completed. Certain specified numbers en- 
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titled purchasers to designated articles of merchandise. Persons 
securing lucky or winning numbers receive articles of merchandise 
without additional cost at prices which are much less than the normal 
retail price of said articles of merchandise. Persons who do not se- 
cure such lucky or winning numbers receive nothing for their money 
other than the privilege of making a push of punch from said card or 
board. The articles of merchandise are thus distributed to the con- 
suming or purchasing public wholly by lot or chance. 

Others of these said pushcard and punchboard devices have no in- 
structions thereon but have blank spaces provided therefor. On 
those pushcards and punchboards the purchasers thereof place in- 
structions or legends which have the same import or meaning as the 
instructions or legends placed by the respondents on said pusheard and 
punchboard devices hereinabove described. 

Except for pushcard and punchboard devices used for gambling, 
where persons securing the lucky or winning numbers are paid money 
prizes, the only use to be made of said pushcard and punchboard de- 
vices and the only manner in which they are used by the ultimate pur- 
chaser thereof is in combination with other merchandise so as to enable 
said ultimate purchaser to sell or distribute the other merchandise by 
means of lot or chance. 

Par. 4. Many persons, firms, and corporations who sell and dis- 
tribute various articles of merchandise in commerce, such as candy, 
cigarettes, clocks, razors, cosmetics, clothing, and other articles of 
merchandise, have purchased the respondents’ pushcards and punch- 
boards, and such purchasers have made up assortments consisting of 
various articles of merchandise and a card or board and have sold and 
distributed their merchandise so packed and assembled to retail dealers 
and others for resale to the public. 

Par. 5. Retail dealers who have purchased assortments of mer- 
chandise herein referred to have exposed and sold said merchandise 
to the purchasing public by the use of the pushcards and punchboards 
in accordance with the aforesaid sales plan. Thus, the respondents 
supply to and place in the hands of others the means of conducting 
lotteries, gift enterprises, or games of chance in the sale and distribu- 
tion of merchandise to the consuming public. 

Par. 6. Because of the element of chance involved in the purchase 
of merchandise by means of pusheards and punchboards, members of 
the purchasing public have been induced to trade or deal with retail 
dealers selling or distributing their merchandise through the use of 
such devices. As a result, many retail dealers have been induced to 
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deal or trade with manufacturers, wholesale dealers, and jobbers who 
sell and distribute their products together with said pushcard and 
punchboard devices. 

Such retail dealers have competitors who sell or distribute like or 
similar articles of merchandise. Said competitors are faced with the 
alternative of also using pushcards and punchboards and other similar 
devices in connection with the sale and distribution of their merchan- 
dise or suffering the loss of substantial trade. 

Manufacturers, wholesale dealers, and jobbers who use pushcards, 
punchboards and similar devices in connection with the sale of their — 
merchandise to retailers also have competitors who do not use such ~ 
devices. Such manufacturers, wholesalers, and jobbers who do not 
use lottery devices in promoting the sale of their merchandise often 
have their sales and potential saies diverted to those who do use these 
devices. 

Par. 7. The sale of merchandise to the purchasing public through 
the use of or by means of pushboards or punchboards in the manner 
above described involves a game of chance or the sale of a chance to 
procure articles of merchandise at prices much less than the normal 
retail price thereof. The use of said sales plan or method in the sale 
of merchandise, and the sale of merchandise by and through the use 
thereof and by the aid of said sales plan or method, is a practice which 
is contrary to an established public policy of the Government of the 
United States and is in violation of criminal laws. 


CONCLUSION 


The acts and practices of the respondents as herein found are all to 
the prejudice and injury of the public and constitute unfair acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondents’ answers 
thereto, testimony and other evidence in support of and in opposition 
to the allegations of the complaint introduced before a trial examiner 
of the Commission theretofore duly designated by it, the trial exam- 
iner’s recommended decision, and briefs and oral argument of counsel, 
and the Commission having made its findings as to the facts and its 
conclusion that the respondents (except the respondents Everett J. 
Granger, Mame Partin, Frances Martin, Hattie G. Gardner and 
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Thekla Maas) have violated the provisions of the Federal Trade Com- 
mission Act: 

It is ordered, 'That the respondents, Bernice Feitler and Irwin Feit- 
ler, individuals trading under the name of Gardner & Co., or trading 
under any other name, their agents, representatives, and employees, 
directly or through any corporate or other device, do forthwith cease 
and desist from: 

Selling or distributing in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, pushcards, punchcards, or other lot- 
tery devices, which are to be used or may be used in the sale or dis- 
tribution of merchandise to the public by means of a game of chance, 
gift enterprise, or lottery scheme. 

It is further ordered, That the respondents, Bernice Feitler and 
Irwin Feitler, shall, within 60 days after service upon them of this 
order, file with the Commission a report in writing setting forth in 
detail the manner and form in which they have complied with this 
order. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed as to the respondents, Everett J. Granger, Mame 
Partin, Frances Martin, Hattie G. Gardner, and Thekla Maas. 

Commissioner Mason concurring in the findings as to the facts and 
conclusion, but not concurring in the form of order to cease and desist, 
for the reasons stated in his opinion concurring in part and dissenting 
in part in Docket 5203, Worthmore Sales Company.’ 


1See 46 F. T. C. 606. March 10, 1950. 
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In tue MATTER OF 
MONOLITH PORTLAND CEMENT COMPANY ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 
1914, AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5671. Complaint, July 1, 1949—Decision, May 4, 1951 


Where a corporation, its subsidiary and their officers, engaged in the sale and 
distribution of Portland cement produced at said subsidiary’s plant at Lar- 
amie, Wyo., to purchasers located principally in Colorado, New Mexico, and 
Nebraska, who purchased said product either for resale or for use in the 
manufacture and sale of ready-mixed concrete, concrete building blocks and 
other concrete products, and who in competition with other customers 
of respondents of other cement producers— 

Discriminated in price during a certain period, through charging purchasers 
transporting cement from its Laramie plant by motor truck 20 cents per 
barrel more than they offered or sold cement of like grade and quality to 
purchasers who transported it by rail freight ; 

With the result that the customer so favored was thereby enabled to obtain 

- greater profits from the resale of such cement and either to undersell its 
competitior who was not thus favored or to furnish to its customers superior 
facilities and services; any appreciable differential in the price of its said 
product accordingly had the capacity of diverting trade from the nonfavored 
to the favored customers; and effect of such practice, therefore, might have 
been substantially to lessen competition in the lines of commerce in which 
such purchasers were engaged and in injure, destroy or prevent competition 
with the purchasers who received the lower prices: 

Heid, That their said acts and practices in selling cement transported by motor 
truck at a price higher than they sold cement of like grade and quality trans- 
ported by rail freight, as above set forth, constituted violations of subsec. 
(a) of section 2 of the Clayton Act as amended. 


In said proceeding in which respondents stated in their amended answer that 
in the pricing policy in question, admittedly followed from January 1, 1947, 
to January, 1949, they did not at any time believe they were unlawfully 
discriminating in price in favor of or against any particular type of trans- 
portation, and believed that the price differentials were justified by reason 
of difference in cost, but stated that to avoid the trouble and expense incident 
to the contention of the proceeding, and particularly in view of the fact 
that the practice complained of had been abandoned, thus eliminating the 
criticized differentials in price, they expressly waived their right to offer 
any evidence to justify the higher price of motor truck loaded cement upon 
the grounds of corresponding higher costs; 

The Commission made no finding relative to cost justification in view of 
respondents’ express waiver of the right to offer or adduce testimony or 
evidence related thereto. 
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Before Ur. Clyde M. H adley, trial examiner. . 
Mr. James I. Rooney and Mr. James §. Kelaher for the Commission. 
Loomis & Lazear, of Cheyenne, Wyo., for respondents. 


ComMPLAINT 


The Federal Trade Commission having reason to believe that the 
party respondents named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, have vio- 
lated and are now violating the provisions of subsection (a) of section 
2 of the Clayton Act (U.S. C., title 15, sec. 13), as amended by the 
Robinson-Patman Act approved June 19, 1936, hereby issues its com- 
plaint against the said respondents, stating its charges as follows: 

ParacrarH 1. Respondent Monolith Portland Cement Co. is a Ne- 
vada corporation with offices and principal place of business located 
at 215 West Seventh Street, Los Angles, Calif. 

Respondent Monolith Portland Midwest Co., is a Nevada corpora- 
tion with offices and principal place of business at 215 West Seventh 
Street, Los Angeles, Calif., and is a wholly owned subsidiary and 
under the immediate direction and control of respondent Monolith 
Portland Cement Co. 

Respondents Coy Burnett, W. D. Burnett, and E. R. Durfee are 
individuals, and are president, vice president, and secretary-treasurer, 
respectively, of both corporate respondents. These individual re- 
spondents formulate, control, and direct the policies, practices, and 
methods of the corporate respondents. Respondent Stanley W. Rus- 
sell is an individual and vice president of the corporate respondent 
Monolith Portland Midwest Co. 

Par. 2. Respondents are now and have been since June 19, 1936, 
engaged in the business of selling and distributing Portland cement, 
hereinafter referred to as “cement,” produced at their manufacturing 
plant located at Laramie, Wyo., and operated by respondent Monolith 
Portland Midwest Co. 

Respondents cause said cement, when sold, to be transported from 
the place of manufacture at Laramie, Wyo., to the purchasers thereof 
located in States other than the State of Wyoming, and there is and 
has been at all times herein mentioned a continuous current of trade 
and commerce in said product across State lines, between respondents’ 
manufacturing plant and the purchasers of such product. Said prod- 
uct is sold and distributed for use, consumption and resale with the 
various States of the United States. 

Par. 3. Respondents’ customers purchase cement either for resale 
or for use in the manufacture and sale of ready-mixed concrete, con- 
crete building blocks and other concrete products. 
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In the course and conduct of their business, respondents’ customers 
are competitively engaged with each other and with the customers of 
other cement producers within the various trading areas in which the 
xespondents’ said customers offer for sale and sell the said product, at 
retail or in processed form as described herein. 

Par. 4. Respondents in the course and conduct of their business, as 
hereinbefore set forth, have been since January 1, 1947, and now are, 
discriminating in price between different purchasers of their cement of 
like grade and quality by selling said product to some of’ their cus- 
tomers at higher prices than they sell and have sold such product of 
like grade and quality to others of their customers. Such discrimina- 
tions arise from respondents’ pricing policy, in effect since January 1, 
1947, whereby the respondents sell or offer for sale, cement, at their 
rlant located at Laramie, Wyo., to purchasers who have the said 
cement transported therefrom by rail freight at 20 cents per barrel 
lower than they sell or offer for sale said cement to purchasers who 
transport said cement therefrom by motortruck or other means of 
motor transportation. . 

Par. 5. The effect of such discriminations in price as set forth in 
paragraph 4 may be substantially to lessen competition in the lines of 
commerce in which those purchasers of respondents’ product who re- 
ceive the benefits of such discriminations are engaged and to injure, de- 
stroy, or prevent competition with the customers of respondents who 
receive the benefits of such discriminations. 

Par. 6. The foregoing alleged acts and practices of said respondents 
as set forth herein constitute violations of subsection (a) of section 2 
of the Clayton Act (U.S. C., title 15, sec. 13), as amended by the Rob- 
inson-Patman Act, approved June 19, 1936. 


Report, Frnprnes as To roe Facrs, AND Orprr 


Pursuant to the provisions of an act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (the Clay- 
ton Act), as amended by an act of Congress approved June 19, 1936 
(the Robinson-Patman Act) (15 U.S. C., sec. 13), the Federal Trade 
Commission on July 1, 1949, issued and subsequently served upon the 
respondents named in the caption hereof its complaint in this pro- 
ceeding, charging said respondents with having violated the provi- 
sions of subsection (a) of section 2 of said Clayton Act, as amended. 
After the filing of the respondents’ answer to the complaint and the 
designation of a trial examiner by the Commission, the respondents, 
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upon leave granted by the trial examiner, withdrew their original 
answer and in lieu thereof filed an amended answer in which, 
solely for the purposes of this proceeding, they admitted all of the 
material allegations of fact set forth in the complaint and waived all 
hearings and further procedure, including the filing of a recommended 
decision by the trial examiner. In said answer the respondents ex- 
pressly consented for the Commission to proceed upon the complaint 
and admission answer to make its report, stating its findings as to the 
facts, including inferences which it may draw therefrom, and its 
conclusion based thereon, and enter its order requiring the respond- 
ents to cease and desist from the discriminations charged in the 
complaint. 

Subsequently, this proceeding regularly came on for hearing before 
the Commission upon the complaint, the respondents’ amended answer 
thereto, and certain memoranda of counsel in support of the complaint 
and of counsel for the respondents, filed as, for, and in lieu of briefs, 
attached to which memoranda were drafts of proposed findings as to 
the facts, conclusion, and order to cease and desist which were recom- 
mended by counsel in support of the complaint and by counsel for the 
respondents for issuance by the Commission in disposition of the 
proceeding. 

The proposed form of findings as to the facts, conclusion, and order 
to cease and desist having been altered by the Commission to the ex- 
tent and for the reasons shown by the tentative order issued November 
28, 1950, the respondents were afforded opportunity to show cause why 
the tentative findings, conclusion, and order to cease and desist at- 
tached thereto should not be entered herein as the Commission’s de- 
cision. Thereafter, on January 22, 1951, the respondents filed certain 
objections to the entry of said documents; and the Commission, hay- 
ing duly considered the objections and the entire record herein and 
being now fully advised in the premises, makes this its findings as 
to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. (a) The respondent, Monolith Portland Cement Co., 
is a corporation organized and existing under the laws of the State of 
Nevada, with offices and its principal place of business located at 215 
West Seventh Street, in the city of Los Angeles, State of California. 

(6) The respondent, Monolith Portland Midwest Co., is a corpora- 
tion organized and existing under the laws of the State of Nevada, 
with its offices and principal place of business also located at 215 West 
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Seventh Street, in the city of Los Angeles, State of California. This 
respondent is a wholly owned subsidiary of and is under the immedi- 
ate direction and control of the respondent, Monolith Portland 
Cement Co. 

(c) The respondents, Coy Burnett and E. R. Durfee, are indi- 
viduals and are, respectively, president, vice president, and secretary- 
treasurer of both of the corporate respondents, Monolith Portland 
Cement Co. and Monolith Portland Midwest Co. The respondent, 
Stanley W. Russell, is an individual and is vice president of the re- 
spondent, Monolith Portland Midwest Co. The respondents, Coy 
Burnett, W. D. Burnett and Stanley W. Russell, as officers of the afore- 
said respondent corporations, are primarily responsible for and are 
the persons primarily concerned with formulating the practices and 
policies of Monolith Portland Midwest Co. with respect to sales of 
cement at the manufacturing plant of said company located at Lara- 
mie, Wyo. 

Par. 2. The respondents named in paragraph 1, acting through the 
respondent, Monolith Portland Midwest Co., were, at the time of the 
issuance of the complaint, and since June 19, 1936, they have been, 
engaged in the business of selling and distributing portland cement 
produced at the cement-manufacturing plant of said company located 
at Laramie, Wyo. Said cement, when sold, is transported either by 
the respondents or by its purchasers from the place of manufacture at 
Laramie, Wyo., to the respective locations of the purchasers thereof 
both in the State of Wyoming and in States other than Wyoming, 
principally Colorado, New Mexico, and Nebraska. There is now, and 
at all times mentioned in the complaint there has been, a continuous 
current of trade and commerce in said product by the respondents 
across State lines between the respondents’ manufacturing plant and 
purchasers of such product. The respondents’ cement is sold and dis- 
tributed for use, consumption and resale in various States of the United 
States, but principally in the States of Wyoming, Colorado, New 
Mexico, and Nebraska. 

Par. 3. The respondents’ customers purchase cement either for re- 
sale or for use in the manufacture and sale of ready-mixed concrete, 
concrete building blocks and other concrete products, or for other 
purposes. Such customers are generally competitively engaged with 
one or more of the other customers of the respondents and with the 
customers of other cement producers within the various trading areas 
in which such customers offer for sale and sell cement purchased by 
chem from the respondents either at retail or in processed form. 

Par. 4. In the course and conduct of their business, as aforesaid, 
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the respondents, from January 1, 1947, until January 1949, offered 
for sale and sold cement at their plant located at Laramie, Wyo., to 
purchasers transporting said cement from said point of sale by motor 
truck at a price 20 cents per barrel higher than they offered for 
sale or sold cement of like grade and quality to purchasers transport- 
ing the same from said point of sale by rail freight. In so doing 
the respondents discriminated in favor of purchasers transporting 
such cement by rail freight and against purchasers transporting their 
cement by motor truck. 

Par. 5. In all instances in which the respondents’ cement is sold to 
one of their customers at a price exceeding by any appreciable amount 
the price at which their cement of like grade and quality is sold to 
other competing customers the customer so favored in price is thereby 
enabled to obtain greater profits from the resale of such cement and to 
either undersell its competitor who is not so favored or to furnish to 
its consumer purchasers superior facilities and services. For this 
reason, any appreciable differential in the price of the respondents’ 
cement as between competing customers has the capacity of diverting 
trade from the nonfavored customers to the customers favored with 
the lower price. ‘The Commission therefore finds that the effect of the 
respondents’ practice of selling their cement to purchasers transport- 
ing the same from the place of manufacture by motor truck at a price 
higher than they sold cement of like grade and quality to competing 
customers transporting it by rail freight may have been substantially 
to lessen competition in the lines of commerce in which such purchas- 
ers were engaged and to injure, destroy, or prevent competition with 
the purchasers of such cement who received the lower price. 

Par. 6. In their amended answer to the complaint the respondents 
stated that during the month of January 1949 the pricing policy above 
described was abandoned and that thereafter the respondents estab- 
lished, and have since maintained, the practice of charging no differ- 
ential in price for cement loaded onto motor trucks at their plant at 
Laramie, Wyo., as distinguished from cement loaded onto rail cars 
at said plant, provided only that the amount of cement loaded, 
whether loaded onto one or more motor trucks at the same time of 
loading, is equal to the amount of a minimum rail car loading. In 
seeking to defend their pricing policy admitted to have been followed 
from January 1, 1947, until January 1949, the respondents also stated 
that they did not at any time believe they were unlawfully discrimi- 
nating in price in favor of or against any particular type of trans- 
portation, and that while said pricing policy was in effect they believed 
the resulting price differentials were justified by reason of differences 
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in costs. The respondents stated further, however, that for the pur- 
pose of avoiding the trouble and expense incident to a continuation of 
this proceeding, and particularly in view of the fact ‘that the practice 
complained of has been abandoned, thus eliminating all differentials 
in price with respect to cement transported by motor truck, they ex- 
pressly waived their right to offer any evidence tending to justify 
the higher price of motor truck loaded cement upon the grounds of 
correspondingly higher costs. The respondents having expressly 
waived the right to offer or adduce testimony or evidence relating 
to cost justification, the Commission, of course, makes no finding with 
respect thereto. 
CONCLUSION 


The acts and practices of the respondents in selling cement to pur- 
chasers transporting the same from the place of manufacture by motor 
truck at a price higher than they sold cement of like grade and 
quality to purchasers transporting it from such place of manufacture 
by rail freight, as herein found, constituted violations of subsection 
(a) of section 2 of the act of Congress entitled “An Act to supple- 
ment existing laws against unlawful restraints and monopolies, and 
for other purposes,” approved October 15, 1914 (the Clayton Act), 
as amended by the act of Congress approved June 19, 1936 (the 
Robinson-Patman Act). 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondents’ amended 
answer thereto, and certain memoranda of counsel in support of the 
complaint and of counsel for the respondents proposing disposition of 
the case, and the Commission having made its findings as to the facts 
and its conclusion that the respondents have violated the provisions 
of subsection (a) of section 2 of an act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by an act of Congress approved June 19, 1936 (the 
Robinson-Patman Act) : 

Lt is ordered, That the corporate respondents, Monolith Portland 
Cement Co. and Monolith Portland Midwest Co., and their officers, and 
the respondents, Coy Burnett, W. D. Burnett, and E. R. Durfee, indi- 
vidually and as president, vice president, and secretary-treasurer, re- 
spectively, of said corporate respondents, and the respondent, Stanley 
W. Russell, individually and as vice president of the respondent, 
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Monolith Portland Midwest Co., and said respective respondents’ 
agents, representatives, and employees, directly or through any cor- 
porate or other device, in or in connection with the offering for sale, 
sale, or distribution of portland cement in commerce, as “commerce” is 
described in the aforesaid Clayton Act, do forthwith cease and desist 
from directly or indirectly discriminating in price between different 
purchasers of their cement of like grade and quality who are competi- 
tively engaged with each other in the resale of such cement, either at 
retail or in processed form, by offering to sell or selling such product 
to purchasers who have said cement transported from the place of sale 
by motor truck at any higher price than said product is offered for 
sale or sold to purchasers who have it transported from the place of 
sale by rail freight: Provided, however, That the foregoing shall not 
be construed to prevent the respondents from defending any alleged 
violation of this order by showing that any differences in price make 
only due allowance for differences in the cost of manufacture, sale, 
or delivery resulting from the differing methods or quantities in which 
said product is to such purchasers sold or delivered. 

It is further ordered, 'That the respondents shall, within 60 days 
after service upon them on this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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In THE MATTER OF 
MORRIS ROSEN AND ROSELINE FABRICS, INC. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5833. Complaint, Dec. 19, 1950—Decision, May 5, 1951 


Where an individual and the corporate instrumentality through which he con- 
ducted his business— 

Misbranded certain wool products in violation of the Wool Products Labeling 
Act and rules and regulations promulgated thereunder, in that they 
offered, sold and distributed in commerce, 38,000 yards of piece goods, 
purchased in greige form, without affixing thereto the stamps, tags, labels, 
ete., required by said act and rules, ete.: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of the Wool Products Labeling Act and said rules and regulations, 
and constituted unfair and deceptive acts and practices. 


Before Mr. Webster Ballinger, trial examiner. 
Mr. Rk. L. Banks, Jr.and Mr. Jesse D. Kash for the Commission. 
Mr. William Weisman, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, 
having reason to believe that Morris Rosen, an individual, and Rose- 
line Fabrics, Inc., a corporation, hereinafter referred to as respondents, 
have violated the provisions of said acts and rules and regulations 
promulgated under the Wool Products Labeling Act of 1939, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

- ParacRaPH 1. Respondent Morris Rosen, is an individual, and 
Roseline Fabrics, Inc., is a corporation organized and existing amaaee 
and by virtue of the ie of the State of New York with its Bites and 
principal place of business located at 1410 Broadway, New York, N. Y. 
Respondent, Morris Rosen, is president of Roseline Fabrics, ine and 
in control of its operations, and said respondent corporation is in oe 


an instrumentality through which the said Morris Rosen conducts his 
business. 
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Par. 2. Subsequent to July 15, 1941, respondents have violated the 
provisions of the Wool Products Labeling Act of 1939, and the rules 
and regulations promulgated thereunder, by introducing into com- 
merce, offering for sale in commerce, and selling and distributing in 
commerce, as “commerce” is defined in said act, wool products, as “wool 
products” are defined therein, which were “misbranded” within the 
meaning of said act in that there were not on or affixed thereto any 
stamps, tags, labels, or other means of identification, containing the 
information required by said act and in the manner and form required 
by the rules and regulations promulgated thereunder. Among said 
wool products were included approximately 38,000 yards of piece 
goods which were purchased, in greige form, from Raycrest Mills, 
Inc., in October 1948. 

Par. 3. The aforesaid acts and practices of respondents as herein 
alleged were and are in violation of the Wool Products Labeling Act 
of 1939 and the rules and regulations promulgated thereunder, and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to rule XXII of the Commission’s rules of practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated May 5, 1951, the initial 
decision in the instant matter of trial examiner Webster Ballinger, as 
set out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY WEBSTER BALLINGER, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission on 
December 19, 1950, issued and subsequently served its complaint in 
this proceeding upon the respondents Morris Rosen, an individual, and 
Roseline Fabrics, Inc., a corporation, charging them, and each of them, 
with the use of unfair and deceptive acts and practices in commerce in 
violation of the provisions of those acts. On March 12, 1951, respond- 
ents filed a joint answer in which they admitted all the material allega- 
tions of fact set forth in the complaint and waived all intervening 
procedure and further hearing as to said facts. Thereafter this pro- 
ceeding regularly came on for final hearing before the trial examiner 
upon the complaint and the joint admission answer of both re- 
spondents, and the trial examiner, having duly considered the record 
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herein, finds that this proceeding is in the interest of the public and 
makes the following findings as to ae facts, conclusion drawn there- 
from and order. 

FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Morris Rosen, is an individual, and re- 
spondent Roseline Fabrics, Inc., is a corporation organized and exist- 
ing under and by virtue of the laws of the State of New York with its 
office and principal place of business located at 1410 Broadway, New 
York, N. Y. Respondent, Morris Rosen, is president of Roseline 
Fabrics, Inc., the respondent corporation being in fact an instrumen- 
tality through which the said Morris Rosen conducts his business. 

Par. 2. Subsequent to July 15, 1941, respondents offered for sale, 
sold and distributed in commerce, as “commerce” is defined in the Wool 
Products Labeling Act, wool products including 38,000 yards of piece 
goods purchased, in greige form, from Raycrest Mills, Inc., without 
affixing there to any stamps, fees labels, or other means of HNaacee 
tion, containing the information eae by said act and in the manner 
and form required by the Rules and Regulations promulgated there- 
under. 

CONCLUSION 


The aforesaid acts and practices of the respondents were in viola- 
tion of the Wool Products Labeling Act of 1939 and the rules and 
regulations promulgated thereunder, and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER 


It 7s ordered, That respondents Morris Rosen, an individual, and 
Roseline Fabrics, Inc., a corporation, its officers, directors, representa- 
tives and agents, directly or through any corporate or other device, in 
connection with the introduction into commerce, or the sale, trans- 
portation, or distribution of products made in whole or in part of wool 
in commerce, as “commerce” is defined in the aforesaid acts, do forth- 
with cease and desist from misbranding products made in whole or in 
part of wool as defined in and subject to the Wool Products Labeling 
Act of 1939, which contain, purport to contain, or in any way are rep- 
resented as containing “wool,” “reprocessed wool,” or “reused wool,” 
as those terms are defined in Ni act, by failing to securely affix to or 
place on such products a stamp, tag, label, or other means of identifi- 
cation showing in a clear and conspicuous manner: 
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(A) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding 5 per centum of said total 
fiber weight, of (1) wool; (2); reprocessed wool; (8) reused wool; 
(4) each fiber other than wool where said percentage by weight of such 
fiber is 5 per centum or more; and (5). the aggregate of all other 
fibers ; 

(B) The maximum percentage of the total weight of such wool 
product, of any nonfibrous loading, filling, or adulterating matter; 

(C) In the case of a wool product containing a fiber other than 
wool, the percentages by weight, in words and figures plainly legible, 
of the wool contents thereof; 

(D) The name of the manufacturer of the wool product, or the 
name of one or more persons subject to section 3 of the Wool Products 
Labeling Act of 1939, or the registered identification number of such 
person or persons as provided in Rule 4 of the Regulations as amended. 

Provided, That the foregoing shall not be construed to prohibit acts 
permitted by paragraphs (a) and (b) of section 3 of the Wool Prod- 
ucts Labeling Act of 1939; and Provided further, That nothing con- 
tained in this order shall be construed as limiting any applicable pro- 
vision of said act or the rules and regulations promulgated there- 
under. 

ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist [as required by 
said declaratory decision and order of May 5, 1951]. 
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In toe Marrer or 
HERBOLD LABORATORY, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5733. Complaint, Jan. 16, 1950—Decision, May 7, 1951 


Where a corporation and its president who formulated and controlled its policy 
and practices, engaged in selling and distributing a cosmetic preparation 
designated “Herbold Pomade”; in advertisements including circulars and 
newspapers, as well as other advertising matter— 
Represented falsely that their said preparation would add color to the roots 
of the hair and prevent the hair from becoming gray, and would impart the 
former natural or natural-like shade or color to gray, streaked, and faded 
hair; the facts being that the so-called color produced upon the hair was 
limited to shades from gray to black and was not natural or natural-like but, 
on the contrary, was artificial and unnatural; 

(6) Represented falsely that said preparation would help to remove loose 
dandruff and would keep the scalp clean and free of dandruff ; 

The facts being that it would not remove loose dandruff scales, but would only 
render them less conspicuous by causing them to adhere more closely to the 
scalp and hair shafts; 

(c) Falsely represented that said product was safe and harmless; when in fact 
it contained lead, which might cause ill effects when brought into contact 
with the skin; and 

(d) Represented falsely that it was a unique, new, and revolutionary product; 

With capacity and tendency to mislead and deceive a substantial portion of the 
purchasing public into the mistaken belief that such representations were 
true, and with effect of inducing it, as a result, to purchase respondent’s said 
preparation: 

Held, That such acts and practices, as above set forth, were all to the prejudice 
and injury of the public and constituted unfair and deceptive acts and 
practices in commerce, 


Mr. B. G. Wilson for the Commission. 


(a 


~~ 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Herbold Laboratory, 
Inc., a corporation, and Milton Herbold, individually and as an officer 
of Herbold Laboratory, Inc., a corporation, hereinafter referred to as 
respondents, have violated ite provisions of the said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 


be in the public interest, hereby issues its complaint stating its charges 
in that respect as Tales ee 
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ParacraPH 1. Respondent Herbold Laboratory, Inc., is a corpora- 
tion organized and existing under and by virtue of the Kee of the State 
of California. Milton Herbold is president of said Herbold Labora- 
tory, Inc. The corporate respondent and individual respondent have 
their office and principal place of business located at 7212 Melrose Ave- 
nue, Hollywood, Calif. The individual respondent, Milton Herbold, 
formulates and controls the policies and practices of said corporate 
respondent. : 

Par. 2. The respondents are now and for more than two years last 
past have been engaged in the business of selling and distributing a 
cosmetic preparation as “cosmetic” is defined in the Federal Trade 
Commission Act. The designation used by respondents for their 
preparation and directions for use are as follows: 


Designation: Herbold Pomade 
Directions for Use: 


How to use HERBOLD Pomade 
for Best Results 


To Add Lustrous Color to Gray, 
Streaked or Off-color Hair 


For the first 2 to 4 weeks, take a little Herbold Pomade on your finger tips 
and massage it into your hair at the scalp daily. A little used daily is better 
than larger amounts at longer intervals. Massage is important ... it hastens 
the action. This simple process adds lustrous color to gray, faded and off- 
color hair and gives a well groomed appearance. Thereafter to maintain the 
desired shade, use as needed, usually about 2 to 3 times a week... to add 
color to new growth, and to keep the hair well groomed. 


Shampooing 


While Herbold Pomade usually adds color gradually, quicker results can be 
obtained, if desired, by washing the hair before it is applied the first time. 
Thereafter make no change in your established habit of washing your hair. 

Some Gray hair reacts more slowly than others, and in a few instances more 
than one jar may be required to show satisfactory color. Regular use helps 
remove loose dandruff and serves as a splendid dressing to groom dry, brittle 
hair. 

Caution 
For external use only. Do not use if there is any break or abrasion in the skin. 


The respondents cause their said preparation when sold to be trans- 
ported from their place of business in the State of California to the 
purchasers thereof located in various States of the United States. 

Respondents maintain, and at all times mentioned herein have main- 
tained a course of trade in said preparation between and among the 
various States of the United States. 
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Par. 3. In the course and conduct of their aforesaid business, re- 
spondents, subsequent to March 21, 1938, disseminated and caused 
the dissemination of certain advertisements concerning their said 
preparation by the United States mails and by various means in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, including but not limited to circulars, booklets, magazines, news- 
papers, and other advertising matter, for the purpose of inducing 
.and which were likely to induce, directly or indirectly, the purchase 
of their said preparation; and respondents disseminated and caused 
the dissemination of the advertisements, including but not limited to 
circulars, booklets, magazines, and newspapers, for the purpose of 
inducing and which were likely to induce, directly or indirectly, the 
purchase of their said preparation in commerce as “commerce” is 
defined in the Federal Trade Commission Act. 

Par. 4. Among and typical of the statements and representations 
contained in said advertisements disseminated as aforesaid are the 
following: 

When the new growth of gray hair begins to show, or even before it begins 


to show you can easily re-color it or prevent it from ever showing, and blend it 
in with the color you already have. 


May be used on dyed hair too—even if hair has been dyed with coal tar dyes, 
henna or other dyes, it will add an even natural looking color to the roots and 
the rest of the hair. 


Not a coal tar dye. You get a normal—not a “dyed” look. 


Herbold is not just another hair preparation. It is a unique new product— 
an entirely new approach to the gray hair problem—at the same time serving 
as an excellent dressing for dry, dull, brittle hair and itchy scalp due to loose 
dandruff. There is no other product you can substitute for it. 


Herbold Pomade is guaranteed harmless. 


My sister and I are using Herbold. Pomade and have found it very successful 
for graying hair. 


Herbold Pomade—adds deep, rich color to faded gray, streaked hair and does 
it easily without muss or bother; * * * MHerbold Pomade, upon your finger 
tips and massage it into your hair. That is all you do. Yet this simple process 
adds color from hair root to hair end—lustrous color. 


Use Herbold Pomade as your regular hair dressing, for all types and shades 
of hair. Just one preparation for all colors of hair—no confusing shades to 
select. * * * Gradually your hair becomes a new, lustrous, natural-like 
color, to match the original shade. 


When your gray hair appears; or your hair becomes dull—lacking color and 
lustre, use Harbold Pomade, as your regular hair dressing, and prevent un- 
sightly grayness and drab dullness from showing * * * use Herbold 
Pomade as your daily hair dressing to prevent grayness, and drab dullness 
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appearing. * * * It will add an even, natural-looking color to the roots 
and the rest of the hair. 


When the new growth of gray hair begins to show or even before it begins 
to show you can easily recolor it to prevent it from showing and blend it in 
with the color you already have. 


Herbold Pomade must add youthful-looking color to gray, streaked, dull 
hairge aa? yom. 

* ¥* * It helps to remove loose dandruff and to keep the scalp clean and free 
OL dandrult | ete ee: 

Par. 5. Through the use of the aforesaid statements and representa- 
tions appearing in the advertisements above set forth, and others of 
similar import not specifically set out, respondents represented that 
their preparation, Herbold Pomade, is not a dye; will add color to 
the roots of the hair and prevent the hair from becoming gray; will 
impart the former natural or natural-like shade or color to gray, 
streaked, and faded hair; that it helps to remove loose dandruff and 
will keep the scalp clean and free of dandruff; and that it is a harm- 
less, unique, new and revolutionary hair dye and hair dressing 
preparation. 

Par. 6. The aforesaid advertisements are misleading in material re- 
spects and are “false” advertisements as that term is defined in the 
Federal Trade Commission Act. In truth and in fact, respondents’ 
preparation, Herbold Pomade, is a dye. It will not add color to or 
color the roots of the hair and will not prevent hair from becoming 
gray. Said preparation will not impart the former shade or color to 
gray, streaked, and faded hair in most instances, since the so-called 
color it produces upon the hair is limited to various shades from gray 
to black. Such shade or color as is produced is not natural or natural- 
like but, on the contrary, is artificial and unnatural. Said prepara- 
tion will not keep or help to keep the scalp clean or free from dandruff. 
Its use will not remove loose dandruff scales but only render them less 
conspicuous by causing them to adhere more closely to the scalp and 
hair shafts. Said preparation is not safe or harmless for the reason 
that it contains lead, a substance which may cause ill effects when it 
comes into contact with the skin. It is not a new, unique, or revolu- 
tionary product. 

Par. 7. The use by the respondents of the foregoing false, deceptive 
and misleading statements and representations, disseminated as afore- 
said, has had and now has, the capacity and tendency to, and does, 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that all such statements and 
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representations are true, and induces a substantial portion of the pur- 
chasing public because of such erroneous and mistaken belief to pur- 
chase respondents’ said preparation. 

Par. 8. The aforesaid acts and practices of the respondents, as herein 
alleged, are all to the prejudice and injury of the public, and consti- 
tute unfair and deceptive acts and practices in commerce, within the 
intent and meaning of the Federal Trade Commission Act. 


Report, FrnpINGs AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission, on January 16, 1950, issued and subse- 
quently served its complaint in this proceeding upon the respondents, 
Herbold Laboratory, Inc., a corporation, and Milton Herbold, in- 
dividually and as an officer of Herbold Laboratory, Inc., charging 
them with the use of unfair and deceptive acts and practices in com- 
merce in violation of the provisions of said act. After the issuance of 
said complaint and the filing of respondents’ answer thereto, a written 
stipulation as to the facts was entered into by and between Daniel J. 
Murphy, Chief, Division of Litigation, of the Commission, and the 
respondents, in which it was stipulated and agreed that subject to the 
approval of the Commission the statement of facts contained therein 
may be taken as the facts in this proceeding and in lieu of evidence in 
support of the charges stated in the complaint or in opposition thereto, 
and that the Commission may proceed upon said statement of facts 
to make its report stating its findings as to the facts (including in- 
ferences which it may draw from the said stipulated facts) and its 
conclusion based thereon, and enter its order disposing of this matter, 
without the presentation of argument or the filing of briefs. 'There- 
after the Commission, having approved and accepted said stipulation 
as to the facts, served upon the respondents a tentative decision in- 
cluding findings as to the facts, conclusion, and order to cease and de- 
sist, and afforded the respondents an opportunity to show cause why 
said tentative decision should not be made the decision of the Com- 
mission in this matter. The respondents not having appeared in re- 
sponse to said leave to show cause, this proceeding came on for final 
hearing before the Commission upon the complaint, answer thereto, 
and stipulation as to the facts; and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its 
findings as to facts and its conclusion drawn therefrom: 
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ParaGrapH 1. Respondent Herbold Laboratory, Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of California. Milton Herbold is president of said Herbold 
Laboratory, Inc. The corporate respondent and individual respondent 
have their office and principal place of business located at 7212 Melrose 
Avenue, Hollywood, Calif. The individual respondent, Milton Her- 
bold formulates and controls the policies and practices of said corpo- 
rate respondent. 

Par. 2. The respondents are now and for more than 2 years last 
past have been engaged in the business of selling and distributing a 
cosmetic preparation as “cosmetic” is defined in the Federal Trad2 
Commission Act. The designation used by respondents for their 
preparation and directions for use are as follows: 

Designation: Herbold Pomade 

Directions for Use: 


How to use HERBOLD Pomade 
for Best Results 


To Add Lustrous Color to Gray, 
Streaked or Off-color Hair 


For the first 2 to 4 weeks, take a little Herbold Pomade on your fingers tips 
and massage it into your hair at the scalp daily. A little used daily is better than 
larger amounts at longer intervals. Massage is important... it hastens the 
action. This simple process adds lustrous color to gray, faded and off-color hair 
and gives a well groomed appearance. Thereafter to maintain the desired shade, 
use as needed, usually about 2 to 3 times a week .. . to add color to new growth, 
and to keep the hair well groomed. 


Shampooing 


While Herbold Pomade usually adds color gradually, quicker results can be 
obtained, if desired, by washing the hair before it is applied the first time. 
Thereafter make no change in your established habit of washing your hair. 

Some Gray hair reacts more slowly than others, and in a few instances more 
than one jar may be required to show satisfactory color. Regular use helps 
remove loose dandruff and serves as a splendid dressing to groom dry, brittle 


hair. 
Caution 


For external use only. Do not use if there is any break or abrasions in the skin. 


The respondents cause their said preparation, when sold, to be trans- 
ported from their place of business in the State of California to the 
purchasers thereof located in various States of the United States. 
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Respondents maintain and at all times mentioned herein have main- 
tained a course of trade in said preparation between and among the 
various States of the United States. 

Par. 8. In the course and conduct of their aforesaid business, re- 
spondents, subsequent to March 21, 1938, disseminated and caused the 
dissemination of certain advertisements concerning their said prepara- 
tion by the United States mails and by various means in commerce as’ 
“commerce” is defined in the Federal Trade Commission Act, includ- 
ing, but not limited to, circulars, booklets, magazines, newspapers, 
and other advertising matter, for the purpose of inducing and which 
were likely to induce, directly or indirectly, the purchase of their said 
preparation; and respondents disseminated and caused the dissemina- 
tion of advertisements, including, but not limited to, circulars, book- 
lets, magazines, and newspapers, for the purpose of inducing and which 
were likely to induce, directly or indirectly, the purchase of their said 
preparation in commerce as “commerce” is defined in the Federal 
Trade Commission Act. 

Par. 4. Among and typical of the statements and representations 
contained in said advertisements disseminated as aforesaid are the 
following: 

When the new growth of gray hair begins to show, or even before it begins to 


show you can easily re-color it or prevent it from ever showing, and blend it 
in with the color you already have. 


May be use on dyed hair too—even if hair has been dyed with coal tar dyes, 
henna or other dyes, it will add an even natural looking color to the roots and 
the rest of the hair. 


Not a coal tar dye. You get a normal—not a “dyed” look. 


Herbold is not just another hair preparation. It is a unique new product— 
an entirely new approach to the gray hair problem—at the same time serving 
as an excellent dressing for dry, dull, brittle hair and itchy scalp due to loose 
dandruff. There is no other product you can substitute for it. 


Herbold Pomade is guaranteed harmless. 


My sister and I are using Herbold Pomade and have found it very successful 
for graying hair. 


Herbold Pomade—adds deep, rich color to faded gray, streaked hair and does 
it easily without muss or bother; * * * Herbold Pomade, upon your finger 
tips and massage it into your hair. That is all you do. Yet this simple process 
adds color from hair root to hair end—lustrous color. 


Use Herbold Pomade as your regular hair dressing, for all types and shades 
of hair. Just one preparation for all colors of hair—no confusing shades to 
select. * * * Gradually your hair becomes a new, lustrous, natural-like 
color, to match the original shade. 
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When your gray hair appears; or your hair becomes dull—lacking color and 
lustre, use Herbold Pomade, as your regular hair dressing, and prevent unsightly 
grayness and drab dullness from showing * * * use Herbold Pomade as your 
daily hair dressing to prevent grayness, and drab dullness appearing. * * * 
Tt will add an even, natural-looking color to the roots and the rest of the hair. 


When the new growth of gray hair begins to show or even before it begins to 
show you can easily recolor it to prevent it from showing and blend it in with the 
color you already have. 


Herbold Pomade must add youthful-looking color to gray, streaked, dull 
naires * pee we: 

* * * Jt helps to remove loose dandruff and to keep the scalp clean and 
free of dandruff * * *, 

Par. 5. Through the use of the aforesaid statements and representa- 
tions appearing in the advertisements above set forth, and others of 
similar import not specifically set out, respondents represented that 
their preparation, Herbold Pomade, will add color to the roots of the 
hair and prevent the hair from becoming gray; will impart the former 
natural or natural-lke shade or color to gray, streaked, and faded 
hair; that it helps to remove loose dandruff and will keep the scalp 
clean and free of dandruff; and that it is a harmless, unique, new, and 
revolutionary hair dye and hair dressing preparation. 

Par. 6. The aforesaid advertisements are misleading in material 
respects and are “false” advertisements as that term is defined in the 
Federal Trade Commission Act. In truth and in fact, respondents’ 
preparation Herbold Pomade will not add color to, or color, the roots 
of the hair and will not prevent hair from becoming gray. Said 
preparation wil] not impart the former shade or color to gray, streaked, 
and faded hair in most instances, since the so-called color it produces 
upon the hair is limited to various shades from gray to black. Such 
shade or color as is produced is not natural or natural-lke but, on the 
contrary, is artificial and unnatural. Said preparation will not keep 
or help to keep the scalp clean or free from dandruff. Its use will 
not remove loose dandruff scales but only render them less conspicuous 
by causing them to adhere more closely to the scalp and hair shafts. 
Said preparation is not safe or harmless for the reason that it con- 
tains lead, a substance which may cause ill effects when it comes into 
contact with the skin. It is not a new, unique, or revolutionary 
product. 

Par. 7. The use by the respondents of the foregoing false, deceptive, 
and misleading statements and representations, disseminated as afore- 
said, has had, and now has, the capacity and tendency to, and does, 
mislead and deceive a substantial portion of the purchasing public 
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into the erroneous and mistaken belief that all such statements and 
representations are true, and induces a substantial portion of the pur- 
chasing public because of such erroneous and mistaken belief to pur- 
chase respondents’ said preparation. 


CONCLUSION 


The acts and practices of the respondents, as herein found, are all 
to the prejudice and injury of the public, and constitute unfair and 
deceptive acts and practices in commerce, within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondents’ answer 
thereto, and a stipulation as to the facts entered into by and between 
Daniel J. Murphy, Chief, Division of Litigation, of the Commission, 
and the respondents, in which stipulation the respondents waived 
all intervening procedure and further hearing as to said facts; and 
the Commission having made its findings as to the facts and its con- 
clusion that the respondents have violated the provisions of the Fed- 
eral Trade Commission Act: 

It is ordered, That the respondents, Herbold Laboratory, Inc., a 
corporation, its officers, and Milton Herbold, individually and as an 
officer of Herbold Laboratory, Inc., their representatives, agents, and 
employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale, or distribution in commerce 
of a cosmetic preparation designated as “Herbold Pomade,” or any 
preparation of substantially similar composition or possessing sub- 
stantially similar properties, whether sold under the same name or any 
other name, do forthwith cease and desist from, directly or indirectly : 

1. Disseminating or causing to be disseminated by means of the 
United States mails, or by any means in commerce as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication: 

(a) That said preparation will add color to, or color, the roots of 
the hair and prevent the hair from becoming gray. 

(6) That said preparation will impart the former natural shade 
of color to gray, streaked, or faded hair. 

(c) That said preparation will remove loose dandruff or will keep 
or help to keep the scalp clean or free from dandruff. 

(d) That said preparation is safe or harmless. 
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(e) That said preparation is a new, unique, or revolutionary prod- 
uct. 

2. Disseminating or causing to be disseminated by any means, for 
the purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of said preparation, any advertise- 
ment which contains any of the representations prohibited in para- 
graph “1” of this order. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port, in writing, setting forth in detail the manner and form in which 
they have complied with this order. 
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In THE MATTER OF 


NATIONAL TEA COMPANY AND NATIONAL TEA COM- 
PANY—STANDARD GROCERY DIVISION 


MODIFIED ORDER TO CEASE AND DESIST 
Docket 5648. Order, May 8, 1951 


Order modifying, as below set out, Commission’s cease and desist order of May 
15, 1950, 46 F. T. C. 829 at page 834, so as to require respondent corporation, 
engaged in the operation of some 700 retail grocery stores in Chicago and 
48 stores in Indianapolis, and in purchasing numerous food and grocery 
items in interstate commerce, for resale therein, from various sellers, in 
competition with others similarly engaged, to cease and desist from know- 
ingly inducing or receiving from Sellers certain unlawful discriminations as 
in said order below set out. 


Mr. Eldon P. Schrup for the Commission. 
Kirkland, Fleming, Green, Martin & Ellis, of Chicago, Ill., for 
National Tea Co. 


Mopirtep OrDER TO CEASE AND DeEsIsT 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substitute answer 
of the respondent, National Tea Co., in which answer said respondent 
admitted all of the material allegations of fact set forth in the com- 
plaint and waived all intervening procedure and further hearing as 
to said facts; and the Commission, having made its findings as to the 
facts and its conclusion that the respondent had violated subsection 
(1) of section 2 of an act of Congress entitled “An Act to supplement 
existing laws against unlawful restraints and monopolies, and for 
other purposes,” approved October 15, 1914 (the Clayton Act), as 
amended by the Robinson-Patman Act, approved June 19, 1936 (15 
U.S. C., sec. 18), on May 15, 1950, issued, and on May 22, 1950, served 
upon said respondent, its order to cease and desist. Thereafter, this 
matter came on for hearing before the Commission upon a petition, 
filed on behalf of the respondent, requesting certain modifications in 
the aforesaid order to cease and desist, and the answer to such petition, 
filed by counsel in support of the complaint, and the Commission, hay- 
ing entered its order granting the respondent’s petition now issues _ 
this its modified order to cease and desist. 

[t is ordered, That the respondent, National Tea Co., a corporation, 
and its officers, agents, representatives and employees, directly or 
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through any corporate or other device, in or in connection with the 
purchase of food products or other items of merchandise in commerce, 
as “commerce” is defined in the aforesaid Clayton Act, do forthwith 
cease and desist from: 

Knowingly inducing or receiving from any manufacturer or seller, 
by or through means of any coupon or other similar device, any dis- 
count, rebate, or other allowance higher than, or price lower than, that 
allowed by such manufacturer or seller to competitors of the respond- 
ent, when such coupon or other similar device results in a discrimina- 
tion in favor of the respondent. 

It is further ordered, For reasons appearing in the Commission’s 
findings as to the facts in this proceeding, that the complaint herein 
be, and it hereby is, dismissed as to National Tea Co.—Standard Gro- 
cery Division. 

It is further ordered, That the respondent, National Tea Co., shall, 
within 60 days after service upon it of a copy of this order, file with 
the Commission a report in writing setting forth in detail the manner 
and form in which it has complied with this order. 
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In THE MATTER OF 
SILK-O-LITE MANUFACTURING CORP. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5709. Complaint, Nov. 9, 1949—Decision, May 8, 1951 


Where a corporation engaged in the manufacture and interstate sale and dis- 
tribution of lamp shades, of which 85 percent were composed solely of 
rayon and of which 15 percent had silk shantung tops with rayon linings— 

(a) Represented through the use of the word “silk” as a part of its name, 
and the statements in connection therewith “Manufacturers of Silk Lamp 
Shades”, on invoice forms, that it was a manufacturer of silk lamp shades, 
when in fact more than 85 percent of the fabric content of its products 
was rayon; 

(b) Represented through the use of the hyphenated word ‘“Silk-O-Lite” on the 
tags attached to its lamp shades and the words on the reverse side thereof, 
“Celanese and Acetate Taffeta Top, Fine Rayon Taffeta Lining”, that the 
entire top portion of its shades was made of material other than rayon, 
and, when considered in connection with the similarity in appearance 
of rayon and silk, conveyed thereby the deceptive impression that it was 
silk; and 

(c) Placed in the hands of purchasers of its products for resale the same decep- 
tive implication through advertising data supplied by it: 

Held, That such acts and practices as above set out, constituted deceptive 
acts and practices. 


Respondent’s revision of its label and advertising data subsequent to the insti- 
tution of the instant proceeding, as a result of which it inserted in the 
label immediately under the word “Silk-O-Lite”’, in small type, the words 
“Mfg. Corp.” and, in lieu of the words “Celanese and Acetate Taffeta 
Top, Fine Rayon Taffeta Lining’, the words “Fine Rayon Celanese Taf- 
feta’; revised its advertising data so as to describe the material in the 
top of its shades as “Celanese Rayon Taffeta’, and the material in the 
lining as “rayon”; and revised its invoices so that there appeared therein 
under the word “Description”, the words “The fabric content of this lamp 
shade group is fine Celanese Rayon Taffeta; Rayon lined for durability”; 
constituted no defense to the charges contained in the complaint, and, 
if permanently adopted and adhered to, would not correct the deceptive 
inference flowing from the word “silk” in the hyphenated word “Silk-O-Lite” 
in respondent’s corporate name and trade mark, and the words “Manufac- 
turers of Silk Lamp Shades”. 


Before Mr. Webster Ballinger, trial examiner. 
Mr. Edward F. Downs for the Commission. 


Nemeroff, Jelline, Danzig & Paley, of New York City, for respond- 
ent. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Silk-O-Lite Manu- 
facturing Corp., hereinafter referred to as respondent, has violated 
the provisions of said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

ParacrapH 1. Respondent Silk-O-Lite Manufacturing Corp. is a 
corporation organized and existing under and by virtue of the laws 
of the State of New York with its office and principal place of business 
located at 230 Fifth Avenue, New York, N. Y. 

Par. 2. The respondent is now and for several years last past has 
been engaged in the manufacture, sale, and distribution of lamp 
shades, which are sold principally to retail stores for resale to the 
purchasing public. In the course and conduct of its said business, 
respondent causes said products when sold to be transported from its 
place of business in the State of New York or from its factory in 
the State of New Jersey to the purchasers thereof located in various 
other States of the United States and in the District of Columbia. 
Respondent maintains and at all times mentioned herein has main- 
tained a course of trade in said products in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

Par. 3. From about 1924 to about 1941 respondent was engaged in 
the manufacture and sale of silk lamp shades exclusively, during which 
time respondent earned and enjoyed a favorable reputation through- 
out the industry for its said silk lamp shades, and the fact that re- 
spondent was the manufacturer of silk lamp shades became firmly 
implanted in the public mind. About 1941 silk became unobtainable 
due to war conditions, and as a consequence respondent changed to the 
manufacture of rayon lamp shades. 

Par. 4. In the course and conduct of its business respondent used 
the trade-mark “Silk-O-Lite” to designate its silk lamp shades, and 
continued to use the same trade-mark to designate its rayon lamp 
shades when the manufacture of silk lamp shades was discontinued. 
It is and has been respondent’s practice to place a label bearing the 
trade-mark “Silk-O-Lite” on each lamp shade and in the case of 
rayon lamp shades to also attach a tag thereto on one side of which 
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appears the size of the shade and on'the other side of which appears 
the printed words: 
Celanese and Acetate Taffeta Tops 
Fine Rayon Taffeta Lining 
and to use an invoice form on which appears the legend: 


Silk-O-Lite Manufacturing Corp. 
Manufacturers of 
Silk Lamp Shades & Novelties. 

Respondent also places in the hands of the purchaser of its products 
advertising data bearing the trade-mark “Silk-O-Lite” and describing 
respondent’s products as being made of acetate and celanese taffeta, 
with rayon linings. 

Par. 5. The use by respondent of the word “Silk-O-Lite” in its 
corporate name and as a trade-mark printed on its stationery and 
labels, and on its invoice forms together with the express representa- 
tion that respondent manufactures silk lamp shades, is a representa- 
tion to customers that respondent’s lamp shades are composed of silk, 
the product of the cocoon of the silkworm. In truth and in fact 
practically all of respondent’s lamp shades are made of rayon, with 
only a very small percentage of its shades being made of silk. Further- 
more, respondent by the use of the statement “Celanese and Acetate 
Taffeta Tops Fine Rayon Taffeta Lining” on the tag attached to said 
shades, and in advertising data placed in the hands of its purchasers, 
represented that the tops of said shades were made of material other 
than rayon. In truth and in fact celanese and acetate are a form 
of rayon. 

Par. 6. The use by respondent of the said false and misleading 
statements and representations in the sale and distribution of the 
aforesaid products has had, and now has, the capacity and tendency 
to, and does, mislead. and deceive purchasers and prospectixe pur- 
chasers of respondent’s said products into the erroneous and mistaken 
belief that such false statements and representations are true, and 
to cause, and does cause, a substantial portion of the purchasing public 
to purchase respondent’s products as a result of such mistaken belief. 

Par. 7. The aforesaid acts and practices of respondent as herein 
alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act, 


DEcISION OF THE COMMISSION 


Pursuant to rule XXII of the Commission’s rules of practice, and 
as set forth in the Commission’s “Decision of the Commission and 
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Order to File Report of Compliance,” dated May 8, 1951, the initial 
decision in the instant matter of trial examiner Webster Ballinger, 
as set out as follows, became on that date the decision of the Com- 
mission. 


INITIAL DECISION BY WEBSTER BALLINGER, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission on November 9, 1949, issued and sub- 
sequently served its complaint in this proceeding upon respondent 
Silk-O-Lite Manufacturing Corp., a corporation, charging it with 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said act. After the issuance of said complaint and 
the filing of respondent’s answer thereto, a stipulation was entered into 
whereby it was stipulated and agreed that a statement of facts, signed 
and executed by counsel for the respondent and by Edward F. Downs 
for the Federal Trade Commission, subject to approval by the trial 
examiner, may be taken as the facts in this proceeding, in lieu of 
testimony in support of and in opposition to the charges stated in the 
complaint. Said stipulation as to the facts expressly provides that 
upon appeal to or review by the Commission said stipulation may be set 
aside by the Commission and this matter remanded for further pro- 
ceedings under the complaint. Thereafter counsel submitted their 
respective requests for findings as to the facts and conclusions, oral 
argument not having been requested, and this proceeding regularly 
came on for final consideration by the trial examiner upon the com- 
plaint, answer and stipulation, said stipulation having been approved 
by the trial examiner, who after duly considering the record herein, 
finds that this proceeding is in the interest of the public and makes 
the following findings as to the facts, conclusion drawn therefrom, 
and order: 

FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Silk-O-Lite Manufacturing Corp., is a 
corporation organized and existing under and by virtue of the laws 
of the State of New York with its office and principal place of business 
located at 230 Fifth Avenue, New York, N. Y. 

Par. 2. Respondent is now and for several] years last past has been 
engaged in the manufacture, sale, and distribution of lamp shades 
which are sold principally to retail stores for resale to the purchasing 
public. In the course and conduct of its said business respondent 
causes said products, when sold, to be transported from its place of 
business in the State of New York, or from its factory in the State of 
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New Jersey, to the purchasers thereof located in various other States 
of the United States and in the District of Columbia. Respondent 
maintains, and at all times mentioned herein has maintained, a course 
of trade in said products in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 3. From about 1924 to about 1930 respondent was engaged 
in the manufacture and-sale of georgette, tub silk, and radium silk 
mixed with cotton sateen and miscellaneous cotton fabrics. From 
1931 until 1936 the respondent manufactured and sold lamp shades 
in the following proportions: one-half manufactured products were 
made of radium silk with rayon linings; one-half were made of rayon 
taffeta with rayon linings. From 1936 to 1940 the products of the 
respondent were composed of 75 percent rayon and the remaining 25 
percent were silk shantung tops with rayon linings. From 1940 until 
the present time about 85 percent of the respondent’s products were 
composed solely of rayon, 15 percent of the products having silk tops 
with rayon linings. During this time the respondent also manufac- 
tured and sold in fluctuating quantities shades made of parchment. 

Par. 4. In the course and conduct of its business respondent has 
used the trade mark “Silk-O-Lite” to designate all of its shades in- 
cluding rayon, silk, and parchment. Until about 1945 respondent 
placed no tags or labels on its products. Thereafter a label bearing 
the trade mark “Silk-O-Lite” was placed on each lamp shade, and in 
the case of rayon lamp shades a tag was also attached thereto on one 
side of which appeared the size of the shade and on the other side of 
which appeared the printed words: 


Celanese and Acetate Taffeta Top 
Fine Rayon Taffeta Lining 


Respondent used an invoice form on which appeared the legend; 


Silk-O-Lite Manufacturing Corp. 
Manufacturers of 
Silk Lamp Shades * * 

Respondent also placed in the hands of the purchaser of its products 
advertising data bearing the trade mark “Silk-O-Lite” and describing 
respondent’s products as being made of acetate and celanese taffeta 
with rayon linings. 

Par. 5. Since the institution of this proceeding respondent has 
revised its label and advertising data described in paragraph 4 by 
inserting in the label immediately under the word “Silk-O-Lite” in 
small type the words “Mfg. Corp.” and in lieu of the words “Celanese 
and Acetate Taffeta Top, Fine Rayon Taffeta Lining” the words “Fine 
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Rayon Celanese Taffeta”; has revised its advertising data and now 
describes the material in the top of its shades as “Celanese Rayon 
Taffeta” and the material in the lining as “rayon,” and has revised 
its invoices so that there now appears thereon under the word “De- 
scription” the following words “The fabric content of this lamp shade 
group is fine Celanese Rayon Taffeta; Rayon lined for durability.” 


CONCLUSION 


The use by respondent of the word “silk” as a part of the hyphen- 
ated word “Silk-O-Lite” in its corporate name. “Silk-O-Lite Manu- 
facturing Corp.,” was and is an implied representation, and when 
considered in connection with the statement immediately under the 
corporate name “Manufacturers of Silk Lamp Shades * * *,” it 
was and is an express representation that it was and is a manufac- 
turer of silk lamp shades, whereas, in truth and in fact, it was and 
is a manufacturer of lamp shades, more than 85 percent of the fabric 
content of which was and is rayon. 

The use by respondent of tags attached to its lamp shades bearing 
the hyphenated word “Silk-O-Lite” on the face and on the reverse side 
the words “Celanese and Acetate Top, Fine Rayon Taffeta Lining,” 
and identical representation of its shades in advertising data placed 
in the hands of purchasers of its products for resale constituted and 
implied representation that the entire top portion of such shades were 
made of material other than rayon which, when considered in con- 
nection with the similarity in appearance of rayon and silk conveyed 
the deceptive and erroneous impression that the entire top portion of 
such shades were made of silk. 

Respondent’s revision of its labels, invoices, and advertising data 
subsequent to the institution of this proceeding, as set forth in finding 
5, constitutes no defense to the charges contained in the complaint, 
and if permanently adopted and adhered to would not correct the 
deceptive inference flowing from the word “silk” in the hyphenated 
word “Silk-O-Lite” appearing in the respondent’s corporate name 
and trade mark, and the words “Manufacturers of Silk Lamp 
Shades * * *” appearing immediately under its corporate name. 

The acts and practices of the respondent in the respects above in- 
dicated constitute deceptive acts and practices within the intent and 
meaning of section 5 of the Federal Trade Commission Act. 


ORDER 


It is ordered, That respondent Silk-O-Lite Manufacturing Corp., 
its officers, directors, agents and employees, directly or through any 
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corporate or other device in connection with the sale or offering for 
sale and distribution of lamp shades in commerce, as “commerce” is 
defined in the Federal Trade Commission Act do forthwith cease and 
desist from: 

1. The use of the corporate name “Silk-O-Lite Manufacturing 
Corp.,” unless in immediate connection and conjunction therewith 
there appear clearly and conspicuously the words “Manufacturers of 
Rayon Lamp Shades.” 

2. The use of the trade name “Silk-O-Lite,” in connection with the 
offering for sale, or sale of its lamp shades, unless in immediate con- 
nection and conjunction therewith there appear clearly and conspicu- 
ously the words “A Trade Name” and designating all the constituent 
materials or fibers therein contained. ) 

3. Describing in advertising data or on tags or labels or otherwise 
its lamp shades made of rayon as “Celanese and Acetate Taffeta” 
without disclosing that the products so described are made of rayon. 


ORDER TO FILE REPORT OF COMPLIANCE 


It ts ordered, That the respondent herein shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with the order to cease and desist [as required by said 
declaratory decision and order of May 8, 1951]. 
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In THE MATTER OF 
PRATT AND POMARS ASSOCIATES, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5849. Complaint, Feb. 20, 1951—Decision, May 8, 1951 


Where a corporation and its two officers, engaged in making collections for their 
clients of delinquent accounts, both within and without the State of New 
York, prior to November 30, 1950 (since which time they limited their col- 
lection business to delinquent debtors located only in said state) ; 

In attempting to ascertain current addresses of persons from whom they were 
endeavoring to collect monies due their clients, as well as the names and ad- 
dresses of such persons’ employers and other information concerning them— 

Falsely represented, through the use, singly and in combination, of the phrase- 
ology “Placement Clerk”, “Divisional Registry”, ‘Industrial Bureau”, “Ap- 
plication Clerk”, “Call for Interview”, and “Appointment Clerk”, to the 
persons to whom they sent form post cards in the foregoing connection, that 
they operated an industrial bureau; were engaged in personnel work and in 
the employment of workers in connection therewith; and that the informa- 
tion sought was in connection with the placement or appointment of the 
recipient of the card to a position; 

With capacity and tendency to mislead and deceive persons to whom said cards 
were sent into the mistaken belief that such representations were true and 
thereby induce the recipients to call respondents and give information which 
they otherwise would not have supplied: 

Held, That such acts and practices, under the circumstances set forth, were to 
the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Before Ur. Webster Ballinger, trial examiner. 
Mr. J.W. Brookfield, Jr., for the Commission. 
Mr. Sol H. Erstein, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Pratt and Pomars 
Associates, Inc., a corporation, and Harold A. Pomars, and Ida May 
Pomars, individually and as officers of said corporation, hereinafter 
referred to as respondents, have violated the provisions of said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 
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Paracrary 1. Respondent Pratt and Pomars Associates, Inc., is a 
corporation organized and doing business under and by virtue of the 
laws of the State of New York with its office and principal place of 
business located at 45 West 34th Street, in the city of New York, New 
York. Respondents Harold A.. Pomars and Ida May Pomars are 
President and Secretary, respectively, of respondent corporation and 
formulate, direct and control the policies and practices of said 
corporation. 

Par. 2. Respondents are now, and for more than 5 years last past 
have been, engaged in conducting a collection agency and in collecting 
accounts owed to creditor clients of said respondents. Said clients are 
located both within and without the State of New York, as are also 
those from whom the respondents endeavor to collect such delinquent 
accounts. Said respondents, in the course and conduct of their said 
business, are engaged in commercial intercourse and communication 
with their clients and their clients’ debtors located in various States 
of the United States. 

Par. 3. In the course and conduct of their said business, respondents 
frequently attempt to ascertain current addresses of persons from 
whom they are endeavoring to collect money due their clients, as well 
as the names and addresses of the employers of such persons and other 
information about said persons. For the purpose of obtaining such 
information respondents have employed and now employ various 
methods including the use of certain written communications, typical 
of which are the following: 

Post cards are addressed and mailed to the debtors and contain the 
following wording: 

Registry N00 222= 5 eee 
It is urgent to call at once LO 4-5878 


Mr. John Walker, Placement Clerk Ext. 8 
Divisional Registry 


Call at once 
Industrial Bureau 
Longacre 4-5878 

Dept, 207. sae ure se 


Application Clerk 


Call for Interview 
Longacre 4-5878 
Extension 


Appointment Clerk 
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Par. 4. Through the use, singly and in combination, of the phrase- 
ology “Placement Clerk,” “Divisional Registry,” “Industrial Bureau,” 
“Application Clerk,” “Call for Interview” and “Appointment Clerk,” 
respondents represented to the persons to whom the cards are sent that 
they operated an industrial bureau; were engaged in personnel work 
and in the employment of workers in connection therewith; and that 
the information sought is in connection with the placement or appoint- 
ment of the recipient of the card to a position. 

Par. 5. The said representations are false, misleading, and decep- 
tive. In truth and in fact, respondents do not operate an industrial 
bureau nor are they engaged in personnel or employment services. On 
the contrary their only business is that of collecting delinquent ac- 
counts and the information sought to be obtained is for use by respond- 
ents only in the collection of their chents’ accounts. 

Par. 6. The use as hereinabove set forth of the false, misleading, 
and deceptive statements, representations, and designations, has had 
and now has the capacity and tendency to mislead and deceive persons 
to whom said post cards were sent into the erroneous and mistaken 
belief that the said statements and representations were true and thus 
to induce the recipients to call respondents and give information which 
they otherwise would not have supplied. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to rule XXII of the Commission’s rules of practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated May 8, 1951, the initial 
decision in the instant matter of trial examiner Webster Ballinger, as 
set out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY WEBSTER BALLINGER, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 20, 1951, issued and sub- 
sequently served its complaint in this proceeding upon respondents 
Pratt & Pomars Associates, Inc., a corporation, and Harold A. Pomars 
and Ida May Pomars, individually and as officers of said corporation, 
charging them with the use of unfair and deceptive acts and practices 
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in commerce in violation of the provisions of said act. After the issu- 
ance of said complaint respondents filed a joint answer in which they 
admitted substantially all of the material allegations of fact set forth 
on the complaint and answer, and waived all intervening proceedings. 
Thereafter, the proceeding regularly came on for final consideration 
by the above named trial examiner theretofore duly designated by the 
Commission upon the complaint, and answer thereto, and said trial 
examiner, having duly considered the record herein, finds that this 
proceeding is in the interest of the public and makes the following find- 
ings as to the facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Pratt and Pomars Associates, Inc., is a 
corporation organized and doing business under and by virtue of the 
laws of the State of New York with its office and principal place of 
business located at 45 West 34th Street, in the city of New York, N. Y. 
Respondents Harold A. Pomars and Ida May Pomars are president 
and secretary, respectively, of the respondent corporation and formu- 
late, direct, and control the policies and practices of said corporation. 

Par. 2. The individual respondents Harold A. Pomars and Ida 
May Pomars for more than 5 years last past have been engaged ex- 
clusively in the business of making collections for their clients of 
delinquent accounts, the business being conducted in the name of 
the corporate respondent Pratt and Pomars Associates, Inc. Their 
clients were and are located in New York as well as other States. 
Prior to the 30th day of November 1950, respondents endeavored to 
locate delinquent debtors located in various States, including the 
State of New York, and make collection of monies due their clients. 
Since November 30, 1950, respondents have confined their said business 
operations to delinquent debtors residing in the State of New York. 
In the course and conduct of their said business respondents were, 
prior to November 30, 1950, engaged in commercial intercourse and 
communication with their clients and their clients’ delinquent debtors 
located in various States of the United States. Since November 30, 
1950, while representing clients in various States of the United States 
with whom they are and have been in commercial intercourse and 
communication respondents have confined their collection business to 
delinquent debtors located only in the State of New York. 

Par. 3. In the course and conduct of their said business, respondents 
have and do now frequently attempt to ascertain current addresses 
of persons from whom they are endeavoring to collect monies due 
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their clients, as well as the names and addresses of the employers of 
such persons and other information about said persons. For the 
purpose of obtaining such information respondents have employed 
and now employ various methods including the use of certain written 
communications, typical of which are the followin et 
Post cards are addressed and mailed to the debtors and contain dite 

following wording: 

Registry Nove. orem ies 

It is urgent to call at once LO 4.5878 


Mr. John Walker, Placement Clerk Ext. 8 
Divisional Registry 


Call at once 

Industrial Bureau 
Longacre 4-5878 

Depres i su teckes ty 


Application Clerk 


Call for Interview 
Longacre 4-5878 
Mxtension See Od 


Appointment Clerk 


Since November 30, 1950, said post cards have been forwarded by 
respondents only to the New York States addresses of delinquent 
debtors, and not to any place outside of said State. 

Par. 4. Through the use, singly and in combination, of the phrase- 
ology “Placement Clerk,” “Divisional Registry,” “Industrial Bureau,” 
“A pplication Clerk,” “Call for Interview” and “Appointment Clerk,” 
respondents have falsely represented and now falsely represent to 
the persons to whom the cards were and are sent that they have 
operated and now operate an industrial bureau; were and are engaged 
in personnel work and in the employment of workers in connection 
therewith; and that the information sought is in connection with the 
placement or appointment of the recipient of the card to a position. 

Par. 5. The use of the false, misleading, and deceptive statements, 
representations and designations, above set forth, has had and now 
has the capacity and tendency to mislead and deceive persons to whom 
said post cards were sent into the erroneous and mistaken belief that 
the said statements and representations were true and thus to induce 
the recipients to call respondents and give information which they 
otherwise would not have supplied. 


—87 
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The acts and practices of the respondents as set forth in the find- 
ings of fact were and are to the prejudice and injury of the public 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That Pratt and Pomars Associates, Inc., a corpora- 
tion, its officers, directors, agents, and employees, and Harold A. Po- 
mars and Ida May Pomars, individually, either directly or through 
any corporate or other devices in connection with the use in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, of 
postal or other cards, or any other printed or written material of 
similar nature do forthwith cease and desist from: 

Using any of the words “Placement Clerk,” “Divisional Registry,” 
“Industrial Bureau,” “Application Clerk,” “Call for Interview,” “Ap- 
pointment Clerk,” or otherwise representing directly or by implica- 
tion that respondents operate an industrial bureau, or are: engaged 
in personnel work and in the employment of workers in connection 
therewith, or that the information sought is in connection with the 
placement or appointment of the person to whom the card is addressed 
to a position, or that respondents’ business is other than that of a 
collection agency. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as 
required by said declaratory decision and order of May 8, 1951]. 
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COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5805. Complaint, Sept. 5, 1950—Decision, May 12, 1951 


The word “wool” is understood by the trade and among the purchasing public to 
mean the fiber from the fleece of the sheep or lamb, or hair of the Angora or 
Cashmere goat, including the so-called specialty fibers from the hair of the 
camel, alpaca, llama and vicuna, which has never been reclaimed from any 
woven or felted products, and is wholly free from both “reprocessed wool” 
and “reused wool’, 


“Reprocessed wool” means the resulting fibers made from a woven or felted wool 
product which has never been utilized in any way by the ultimate consumer. 


“Reused wool” means the resulting fiber when wool or reprocessed wool has been 
spun, woven, knitted or felted into a wool product, and after having been 
used by an ultimate consumer, is subsequently reduced to a fiber state. 


Where a corporation and its three officers engaged in selling at wholesale and 
at retail various articles of merchandise including blankets and wearing 
apparel, and in the interstate sale and distribution of their said products; in 
advertising in newspapers, circulars, and other advertising matter dissemi- 
nated among the trade and the purchasing public throughout the United 
States— 

Misrepresented the constituent fiber or material of which certain blankets and 
pea-jackets were composed through the use of such words as ‘new, 100% 
wool”, “100% wool”, “brand new, all wool”, or “100% all wool”, to describe 
said products; the facts being that the products in question were composed 
wholly or largely of “reprocessed wool” or “reused wool”; as revealed by 
the labeling thereof as required under the Wool Products Labeling Act; 

With capacity and tendency to mislead a substantial portion of the purchasing 
public as to the constituent fiber or material used in the manufacture of their 
said products, and with the result that many members of the purchasing 
public, as a consequence, purchased substantial quantities thereof: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair acts and practices in 


commerce. 


Before Ur. John W. Addison, trial examiner. 
Mr. Edward L. Smith and Mr. H. D. Stringer for the Commission. 
Mr. Milton Solomon, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
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Trade Commission having reason to believe that Henry Modell & Co. 
Inc., and Henry Modell, Rose Modell, and William Modell, individ- 
ually and as officers of Henry Modell & Co., Inc., hereinafter referred 
to as respondents, have violated the provisions of said act, and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Paracraru 1. The respondent, Henry Modell & Co., Inc., is a cor- 
poration organized, existing and doing business under and by virtue of 
the laws of the State of New York and has its principal office and place 
of business at 700 Broadway, New York, N. Y. Said respondent is now 
and for several years last past has been engaged in selling at wholesale 
and at retail various articles of merchandise including blankets and 
articles of wearing apparel. 

The respondents, Henry Modell, Rose Modell, and William Modell, 
are officers of respondent, Henry Modell & Co., Inc., and as such de- 
termine, direct, and control the merchandising policies of said cor- 
porate respondent and the acts and practices hereinafter set forth and 
described. 

Respondents cause and have caused their said products, when sold by 
them, during all the times mentioned herein, to be transported from 
the State of New York to various purchasers thereof at their respective 
points of location in the various States of the United States and in 
the District of Columbia. Respondents maintain, and at all times 
mentioned herein have maintained, a course of trade in said products 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of their said business the re- 
spondents have engaged and are now engaged in the practice of falsely 
representing the constituent fiber or material of which the said 
products sold and distributed by them in commerce are made. In 
furtherance of this practice, and for the purpose of inducing the pur- 
chase of its said products, respondents have caused false statements 
and representations purporting to be descriptive of such products 
and their respective constitutent fiber or materials to be inserted in 
newspapers, circulars and other types of advertising matter dissemi- 
nated among the trade and the purchasing public throughout the 
United States. 

Par. 3. Among and typical of the acts and practices above de- 
scribed, the re vondeen in the aforesaid advertising matter represent 
said pr eduats as follows: 
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NEW 100% WOOL GREY 
BLANKETS* 


#6058 .. . 100% Wool... 
Good all wool Blankets ... 
*Labeled 


BRAND NEW, ALL WOOL* 
GREY 
BLANKETS... 


*Labeled as to wool content. 


#6058... 
100% all wool... 


100% 
WOOL* CAMP BLANKET 
BRAND NEW BATTLESHIP GREY 


Labeled as to wool content. 
HEAVY ALL WOOL—NAVY-STYLE 
Pea-Jackets . . . made of windproof 33 ounce all-wool* 


*Labeled for wool content. 

In truth and in fact said blankets and pea-jackets were not composed 
of NEW 100% WOOL, 100% WOOL, BRAND NEW, ALL WOOL, 
ALL WOOL, or 100% all wool, within the meaning of the word “wool” 
as hereinbelow set out in paragraph 4, but were in fact composed 
wholly or largely of “reprocessed wool” and/or “reused wool.” Cer- 
tain of said blankets when sold and delivered by the respondents were 
labeled under the provisions of the Wool Products Labeling Act as 
containing 45 percent reprocessed wool, 45 percent reused wool, and 
10 percent wool, while others were labeled under such act as containing 
80 percent wool and 70 percent reprocessed wool. The pea-jackets 
were labeled under such act as containing 100 percent reprocessed wool. 

Par. 4. The word “wool” is understood by the trade and among 
the purchasing public to mean the fiber from the fleece of the sheep 
or lamb, or hair of the Angora or Cashmere goat, including the so- 
called specialty fibers from the hair of the camel, alpaca, Ilama and 
vicuna, which has never been reclaimed from any woven or felted 
product, as distinguished from “reprocessed wool” and/or “reused 
wool”; and its use by respondents as aforesaid causes purchasers and 
prospective purchasers to have the mistaken and erroneous. belief that 
the said products so advertised are composed wholly of fibers falling 
within the classification “wool” as hereinabove set out, rather than 
“reprocessed wool” and/or “reused wool.” 
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Par. 5. The use by the respondents of the aforesaid representations 
in advertising their products has the capacity and tendency to mis- 
lead and deceive, and has misled and deceived, a substantial portion 
of the purchasing and consuming public as to the constituent fiber 
or material used in the manufacture of respondents’ said products 
and as a result of that deception or mistaken belief many members 
of the purchasing public have purchased in commerce and are likely 
to continue to purchase in commerce substantial quantities of re- 
spondents’ said products. 

Par. 6. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice and injury of the public and 
constitute unfair or deceptive acts or practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DEcISION OF THE COMMISSION 


Pursuant to rule XXII of the Commission’s rules of practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated May 12, 1951, the initial 
decision in the instant matter of trial examiner John W. Addison, as 
set out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY JOHN W. ADDISON, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 5, 1950, issued and sub- 
sequently served its complaint in this proceeding upon respondents, 
Henry Modell & Co., Inc., a corporation, and upon Henry Modell, 
Rose Modell, and William Modell, individually and as officers of the 
corporation, charging them with the use of unfair or deceptive acts or 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. After the issuance of the complaint and the 
filing of respondents’ answer thereto, hearings were held at which 
counsel supporting the complaint rested after introducing testimony 
and other evidence in support of the allegations of the complaint be- 
fore the above named trial examiner, theretofore duly designated by 
the Commission, which is duly recorded and filed in the office of the 
Commission. At the last hearing on November 16, 1950, the taking of 
testimony at distant points was obviated by agreement between coun- 
sel; and on December 26, 1950, and January 5, 1951, to obviate further 
hearings counsel for respondents joined with counsel supporting the 
complaint in filing proposed findings, conclusions, and order to cease 
and desist upon the express reservation of right to withdraw the pro- 
posals and introduce testimony in the event that the proposals are not 
adopted by the trial examiner or that the Commission does not approve 
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them, but waiving the introduction of testimony on behalf of 
respondents if the proposals and reservation are acceptable. There- 
after the proceeding regularly came on for final consideration by said 
trial examiner on the complaint, the answer thereto, testimony and 
other evidence, proposed findings as to the facts, conclusions. and order 
presented by opposing counsel jointly (oral argument not having been 
requested) ; and the trial examiner, having duly considered the record 
herein, finds that this proceeding is in the interest of the public and 
that the proposals jointly filed by opposing counsel are in accord with 
the testimony and adequately cover all material allegations in the 
complaint and with minor verbal changes adopts them as the basis 
for this his findings as to the facts, conclusion drawn therefrom, and 
order: : 
FINDINGS AS TO THE FACTS 


ParacrapPH 1. The respondent, Henry Modell & Co., Inc., is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of New York, and has its principal office 
and place of business at 700 Broadway, New York, N. Y. Said re- 
spondent is now and for several years last past has been engaged in 
selling at wholesale and at retail various articles of merchandise in- 
cluding blankets and articles of wearing apparel. The respondents, 
Henry Modell, Rose Modell, and William Modell, are officers of re- 
spondent, Henry Modell & Co., Inc., and as such determine, direct 
and control the merchandising practices of said corporate respondent 
and the acts and practices hereinafter set forth and described. 

Par. 2. The respondents cause and have caused their said products 
when sold by them during all the times mentioned herein to be trans- 
ported from the State of New York to various purchasers thereof 
at their respective points of location in the various States of the 
United States and in the District of Columbia. Respondents main- 
tain and at all times mentioned herein have maintained a course of 
trade in said products among and between the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business the respondents 
have engaged in the practice of erroneously representing the consti- 
tuent fiber or material of which the said products sold and distrib- 
uted by them in commerce are made. Jn furtherance of this prac- 
tice and for the purpose of inducing the purchase of its said products 
respondents have caused erroneous and misleading representations 
purporting to be descriptive of such products and their respective 
constituent fiber or materials to be inserted in newspapers, circulars 
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and other types of advertising matter disseminated among the trade 
and the purchasing public throughout the United States. 

Par. 4. Typical of the acts and practices, above described, the re- 
spondents in the aforesaid advertising matter represent said products 
as follows: 


NEW 100% WOOL GREY \ 
BLANKETS* 


#6058 ... 100% Wool... 
Good all wool Blankets. . 
*Labeled 


BRAND NEW, ALL WOOL* 
GREY 
BLANKETS... 


*Labeled as to wool content. 


= (Siem ape 
100% all wool... 


100% 
WOOL* CAMP BLANKET 
BRAND NEW BATTLESHIP GREY 


Labeled as to wool content. 


'HEAVY ALL-WOOL—NAVY-STYLB 
Pea-Jackets . . . made of windproof 83 ounce all-wool* 


*Labeled for wool content. 


Par. 5. The said blankets and pea-jackets were not composed of 
NEW 100% WOOL, 100% WOOL, BRAND NEW, ALL WOOL, 
or 100% all wool, within the meaning of the word “wool” as herein- 
below set out, but were in fact composed wholly or largely of “re- 
processed wool” or “reused wool.” Certain of said blankets when 
sold and delivered by the respondents were labeled under the provi- 
sions of the Wool Products Labeling Act as containing 45 percent re- 
processed wool, 45 percent reused wool, and 10 percent wool, while 
others were labeled under such act as containing 30 percent wool and 
70 percent reprocessed wool. The pea-jackets were labeled under such 
act as containing 100 percent reprocessed wool. 
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Par. 6. The word “wool” is understood by the trade and among 
the purchasing public to mean the fiber from the fleece of the sheep 
or lamb, or hair of the Angora or Cashmere goat, including the so- 
called specialty fibers from the hair of the camel, alpaca, llama, and 
vicuna, which has never been reclaimed from any woven or felted 
product, and is wholly free from both “reprocessed wool” and “reused 
wool”; and its use by respondents as aforesaid causes purchasers and 
prospective purchasers to have the mistaken and erroneous belief 
that the said products so advertised are composed wholly of fibers 
falling within the classification “wool” as hereinabove set out, and 
contain no “reprocessed wool” and no “reused wool.” ‘“Reprocessed 
wool” means the resulting fiber made from a woven or felted wool 
product which has never been utilized in any way by the ultimate 
consumer. “Reused wool” means the resulting fiber when wool or 
reprocessed wool has been spun, woven, knitted, or felted into a wool 
product and after having been used by an ultimate consumer is sub- 
sequently reduced to a fiber state. 

Par. 7. The use by the respondents of the aforesaid representations 
in advertising their products has the capacity and tendency to mis- 
lead a substantial portion of the purchasing and consuming public 
as to the constituent fiber or material used in the manufacture of re- 
spondents’ said products and as a result of that mistaken belief many 
members of the purchasing public have purchased in commerce sub- 
stantial quantities of respondents’ said products. 


CONCLUSION 


The acts and practices of respondents, as hereinabove set out, are 
all to the prejudice of the public and constitute unfair acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER TO CEASE AND DESIST 


It is ordered, That the respondents, Henry Modell & Co., Inc., a 
corporation, and its officers, and Henry Modell, Rose Modell, and 
William Modell, and their representatives, agents and employees, 
directly or through any corporate or other device in connection with 
the offering for sale, sale and distribution of its blankets and other 
merchandise in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Misrepresenting in any way the constituent fiber or material used 
in its merchandise or the respective percentages thereof; 
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2. Describing, designating or in any way referring to any product: 
or portion of a product which is “reprocessed wool” or “reused wool” as 
“wool”; 

3. Using the word “wool” to describe, designate or in any way refer 
to any product or portion of a product which is not the fiber from the 
fleece of the sheep or lamb, or hair of the Angora or Cashmere goat, 
or hair of the camel, alpaca, llama, or vicuna which has never been 
reclaimed from any woven or felted product; provided however, noth- 
ing herein shall prohibit the use of the terms “reprocessed wool” or 
“reused wool” when the products or those portions thereof referred 
to are composed of such fibers. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they have 
complied with the order to cease and desist [as required by said de- 
claratory decision and order of May 12, 1951]. 
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Complaint 


In THE MATTER OF 


S. WAXMAN AND OSCAR STEIN TRADING AS SANDY 
FASHIONS 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 2 6,1914 AND OF AN ACT 
OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5826. Complaint, Nov. 2, 1950—Decision, May 18, 1951 


Where two partners engaged in the introduction and manufacture for intro- 
duction into commerce, and in the offer for sale, sale, distribution and trans- 
portation of wool products including ladies’ coats and other products 
composed in whole or in part of wool, reprocessed wool or reused wool as 
defined in the Wool Products Labeling Act and subject to the provisions 
thereof and the rules and regulations promulgated thereunder— 

Misbranded substantial quantities of their aforesaid wool products in violation 
of said Act and said rules and regulations in that they failed to affix thereto 
the required stamps, tags, labels or other means of identification showing the 
percentage of the fiber weight of wool and other fiber, and other information 
required thereby including the name of the manufacturer or that of one 
or more persons subject to Section 8 of said Act, or the registered iden- 
tification number of such person or persons as provided for in rule 4 of said 
regulations as amended: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of said Act and rules and regulations and constituted unfair and 
deceptive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


Before Ur. Henry P. Alden, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Stein & Stein, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, hav- 
ing reason to believe that S. Waxman and Oscar Stein, individually 
and as partners trading as Sandy Fashions, hereinafter referred to as 
respondents, have violated the provisions of said acts and the rules 
and regulations promulgated under the Wool Products Labeling Act 
of 1939, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint stating its charges in that respect as follows: 
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Paracrapu 1. The respondents, S. Waxman and Oscar Stein are 
partners trading as Sandy Fashions, with their office and principal 
place of business located at 251 West Fortieth Street, New York, N. Y. 

Par. 2. The respondents are engaged in the introduction and manu- 
facture for introduction into commerce and in offering for sale, sale, 
transportation and distribution of wool products, as such products 
are defined in the Wool Products Labeling Act of 1939, in commerce as 
“commerce” is defined in said act and in the Federal Trade Commis- 
sion Act. Many of respondents’ said products are composed in whole 
or in part of wool, reprocessed wool, or reused wool, as those terms 
are defined in the Wool Products Labeling Act of 1939, and such prod- 
ucts are subject to the provisions of said act and rules and regulations 
promulgated thereunder. Since July 15, 1941, respondents have vio- 
lated the provisions of said act and said rules and regulations in the 
introduction and manufacture for introduction into commerce, and 
in the sale, transportation, and distribution of said wool products in 
said commerce, by causing said wool products to be misbranded within 
the intent and meaning of said act and the rules and regulations. 

Par. 3. Among the wool products introduced and manufactured for 
introduction into commerce, and sold, transported, and distributed in 
said commerce, as aforesaid, were ladies’ coats and other products. 
Exemplifying respondents’ practice of violating said act and the rules 
and regulations promulgated thereunder is their misbranding of the 
aforesaid products in violation of the provisions of said act and the 
rules and regulations by failing to affix to said garments a stamp, tag, 
label or other means of identification, or a substitute in lieu thereof, as 
provided by said act, showing (a) the percentage of the total fiber 
weight of the wool product, exclusive of ornamentation not exceeding 
5 per centum of said total fiber weight of (1) wool, (2) reprocessed 
wool, (8) reused wool, (4) each fiber other than wool where said per- 
centage by weight of such fiber was 5 per centum or more, and (5) the 
aggregate of all other fibers; (6) the maximum percentage of the total 
weight of the wool product of nonfibrous loading, filling or adulter- 
ating matter; (¢) the percentages in words and figures plainly legible 
by weight of the wool contents of such wool product where said wool 
product contains a fiber other than wool; (d) the name of the manu- 
facturer of the wool product or the name of one or more persons subject 
to section 3 of said act with respect to such wool product, or the reg- 
istered identification number of such person or persons, as provided for 
in rule 4 of the regulations as amended. 

Par. 4. The aforesaid acts, practices and methods of respondents as 
alleged were and are in violation of the Wool Products Labeling Act 
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of 1939, and the rules and regulations promulgated thereunder, and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DerctsiIon OF THE COMMISSION 


Pursuant to rule XXII of the Commission’s rules of practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated May 18, 1951, the initial 
decision in the instant matter of trial examiner Henry P. Alden, as 
set out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY HENRY P. ALDEN, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade Com- 
mission on November 2, 1950, issued and subsequently served its com- 
plaint in this proceeding upon the respondents S. Waxman and Oscar 
Stein, charging them as individuals and as partners trading as Sandy 
Fashions with the use of unfair and deceptive acts and practices in 
commerce in violation of the provisions of those Acts. 

On January 23, 1951, the date of the initial and only hearing in 
this proceeding, an answer signed by both of the respondents was 
offered and accepted by the trial examiner. In such answer, the re- 
spondents admitted all of the material] allegations of fact set forth in 
the complaint and waived all intervening procedure and further hear- 
ing as to the facts for the purpose of this proceeding, the enforcement 
or review thereof in the Circuit Court of Appeals, and for any review 
thereof in the Supreme Court of the United States, or for any other 
court proceedings in connection therewith which may be brought or 
instituted by virtue of the authority contained in the Federal Trade 
Commission Act, as amended and approved March 21, 1938. 

Thereafter, this proceeding regularly came on for consideration by 
the above-named trial examiner, theretofore duly designated by the 
Commission, upon the complaint and answer thereto; and the trial 
examiner, having duly considered the record herein, finds that this 
proceeding is in the interest of the public and makes the following 
findings as to the facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondents, S. Waxman and Oscar Stein, are 
partners trading as Sandy Fashions. Their office and principal place 
of business are located at 251 West Fortieth Street, New York, N. Y. 
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Par. 2. The respondents are now and for some time past were en- 
gaged in the introduction and manufacture for introduction into com- 
merce and in the offering for sale, sale, distribution, and transporta- 
tion of wool products, as such products are defined in the Wool Prod- 
ucts Labeling Act of 1939, in commerce as “commerce” is defined in 
said Act and in the Federal Trade Commission Act. 

Par. 3. Among the wool products manufactured for introduction 
and introduced into commerce, offered for sale and sold, distributed 
and transported by the respondents in commerce, were ladies’ coats 
and other products composed in whole or in part of wool, reprocessed 
wool, or reused wool, as those terms are defined in the Wool Products 
Labeling Act of 1939, and such products are subject to the provisions 
of said Act and the Rules and Regulations promulgated thereunder. 

Par. 4. Substantial quantities of respondents’ aforesaid wool prod- 
ucts manufactured for introduction and introduced into commerce, 
offered for sale and sold, distributed and transported in commerce 
since July 15, 1941, were misbranded in violation of the provisions of 
the Wool Products Labeling Act of 1939, and the rules and regulations 
promulgated thereunder, by respondents’ failure to affix to said wool 
products a stamp, tag, label or other means of identification, or a sub- 
stitute in lieu thereof as provided by said Act, showing (a) the per- 
centage of the total fiber weight of the wool product, exclusive of 
ornamentation not exceeding five per centum of said total fiber weight 
of (1) wool, (2) reprocessed wool, (3) reused wool, (4) each fiber 
other than wool where said percentage by weight of such fiber was 
five per centum or more, and (5) the aggregate of all other fibers; (0) 
the maximum percentage of the total weight of the wool product of 
nonfibrous loading, filling or adulterating matter; (c) the percentages 
in words and figures plainly legible by weight of the wool contents of 
such wool product where said wool product contains a fiber other than 
wool; (d) the name of the manufacturer of the wool product or the 
name of one or more persons subject to section 3 of said act with 
respect to such wool product, or the registered identification number 
of such person or persons, as provided for in rule 4 of the Regulations 
as amended. 


CONCLUSION 


The aforesaid acts, practices and methods of the respondents, as 
herein found, were and are in violation of the Wool Products Labeling 
Act of 1989 and the rules and regulations promulgated thereunder, 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 
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It is ordered, That the respondents, S. Waxman and Oscar Stein, 
individually and as partners trading as Sandy Fashions or under any 
other name, their agents, representatives and employees, directly or 
through any other device, in connection with the introduction of maiu- 
facture for introduction into commerce, or the sale, transportation or 
distribution of such wool products in commerce, as “commerce” is 
defined in the aforesaid acts, do forthwith cease and desist from mis- 
branding ladies’ coats or other “wool products,” as defined in and sub- 
ject to the Wool Products Labeling Act of 1939, which contain, pur- 
port to contain, or in any way are represented as containing “wool,” 
“reprocessed wool,” or “reused wool,” as those terms are defined in 
said act, by failing to securely affix to or place on such products a 
stamp, tag, label, or other means of identification showing in a clear 
and conspicuous manner: 

(a) The percentage of the total fiber weight of such wool products, 
exclusive of ornamentation not exceeding 5 per centum of said total 
fiber weight of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is 5 per centum or more, and (5) the aggregate of all other fibers; 

(6) The maximum percentage of the total fiber weight of such 
wool product of any nonfibrous loading, filling, or adulterating 
matter ; 

(c) The percentage in words and figures plainly legible by weight 
of the wool contents of such wool product where said wool product 
contains a fiber other than wool; 

(dz) The name of the manufacturer of the wool product or the 
name of one or more persons subject to section 3 of the Wool Prod- 
ucts Labeling Act of 1939, with respect to such wool product or the 
registered identification number of such person or persons as pro- 
vided for in rule 4 of the Regulations of such Act, as amended: 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by Paragraph (a) 
and (b) of section 3 of the Wool Products Labeling Act of 1939; and 

Provided further, That nothing contained in this order shall be 
construed as limiting any applicable provision of said Act or the 
Rules and Regulations promulgated thereunder. 
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ORDER TO FILE REPORT OF COMPLIANCE 


It ts ordered, That the respondents herein shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist [as required 
by said declaratory decision and order of May 18, 1951]. 
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In rue Marrer or 
ELGIN RAZOR CORPORATION ET AL. 
MODIFIED ORDER’ TO CEASE AND DESIST 
Docket 4458. Order, May 24, 1951 


Order modifying prior order of Commission, in accordance with the opinion and 
decision of the Court of Appeals for the Seventh Circuit on February 5, 1951, 
in Galter et al. vy. Federal Trade Commission, 186 F. (2d) 810, and the 
court’s final decree in said matter (which modified the Commission's cease 
and desist order issued on August 4, 1947, in Elgin Razor Corporation et al., 
44 F. T. C. 80, by striking therefrom paragraphs 1 (g) and 5 (f) reading 
“Representing as ‘candid type’ cameras any cameras which are not equipped 
with special lenses and shutters and which are incapable of taking action 
pictures under very unfavorable light conditions”, and by striking there- 
from also the names of two corporate respondents; and affirmed said order 
as modified ; 

So as to require respondents to cease and desist from the deceptive and mislead- 
ing use of the words “Elgin”, “Hamilton”, “Remington”, or “Underwood”, 
to designate, describe or refer to their products, or as a part of their 
corporate or trade names, and from misrepresenting prices and guarantees 
in said order in detail set out. 


Before Mr. Randolph Preston, trial examiner. 

Mr. Carrel F. Rhodes and Mr. Edward L. Smith for the Com- 
mission. 

Mr. James R. McKnight and Nash & Donnelly, of Chicago, T1., 
for Elgin Razor Corp., Underwood Laboratories, Inc., and Under- 
wood Industries, Inc. 

Mr. Henry H. Koven and Nash & Donnelly, of Chicago, Il., for 
Match King, Inc. 


MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers of the re- 
spondents, certain stipulations of fact entered into between the re- 
spondents and counsel for the Commission, and testimony and other 
evidence, and the Commission having made its findings as to the 
facts and its conclusion that the respondents have violated the provi- 
sions of the Federal Trade Commission Act and issued its order to 
cease and desist on August 14, 1947; and 

Respondents Jack Galter, individually and as former president of 
Match King, Inc., a dissolved corporation, Dora M. Galter, William 
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R. Galter, Arnold F. Shapiro, individually and as former president 
of American Supercraft Corp., a dissolved corporation, and Monarch 
Manufacturing Co., a corporation, having filed in the United States 
Court of Appeals for the Seventh Circuit their petition to review and 
set aside the order to cease and desist issued herein, and that court 
having heard the matter on briefs and oral argument, fully consid- 
ered the matter, and, on March 5, 1951, entered its final decree modi- 
fying and affirming, as modified, the aforesaid order to cease and 
desist pursuant to its opinion announced on February 5, 1951: 

1. Now rHerrrore, /¢ 7s hereby ordered, That respondents Elgin 
Razor Corp., Underwood Laboratories, Inc., Underwood Industries, 
Inc., the American Camera Corp., and Electric Clock Corp. of Amer- 
ica, corporations, and their officers, and respondents Henry T. Schiff, 
Frances R. Schiff, Robert M. Schiff, and Benjamin A. Schiff, as 
officers of said corporations and individually and trading under the 
names the Keen Manufacturing Co., Razor Service Co., General 
Chromium and Copper Co., and Utility Manufacturing Co., or trad- 
ing under any other name, and respondents Albert I. Leight and Ed 
Cohan, and respondents’ agents, representatives, and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of electric shavers, 
cameras, electric sunlamps, talking machines, electric clocks, and 
electric lighters, or any other merchandise, do forthwith cease and 
desist from: 

(a) Using the name “Elgin,” or any simulation thereof, either 
alone or in connection with other words, to designate, describe or refer 
to respondents’ products; 

(6) Using the name “Hamilton,” or any simulation thereof, either 
alone or in connection with other words, to designate, describe or refer 
to respondents’ products; 

(c) Using the name “Remington,” or any simulation thereof, either 
alone or in connection with other words, to designate, describe or refer 
to respondents’ products; 

(d) Using the name “Underwood,” or any simulation thereof, either 
alone or in connection with other words, to designate, describe, or refer 
to respondents’ products; 

(e) Representing as the customary prices of respondents’ products 
prices which are in excess of the prices at which such products are 
regularly and customarily sold in the normal course of business: 

(f) Representing that the prices at which respondents’ predicts 
are offered for sale are special or reduced prices or are applicable for 
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a limited period of time only, when such prices are in fact the regular 
and customary prices at which such products are offered for sale in 
the normal course of business; 

(g) Representing, through the issuance of purported “guarantee 
certificates” or otherwise, that respondents’ products are guaranteed 
against defective workmanship and materials, unless respondents do 
in fact repair in accordance with the terms of such guarantee products 
found to be defective in such respects. 

2. It is further ordered, That respondent Elgin Razor Corp., a 
corporation, and its officers, and respondents Henry T. Schiff, Frances 
R. Schiff, Robert M. Schiff, and Benjamin A. Schiff, individually and 
as officers of said corporation, and respondents’ agents, representatives, 
and employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale or distribution in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, of 
electric shavers, cameras, electric sunlamps, talking machines, electric 
clocks, and electric lighters, or any other merchandise, do forthwith 
cease and desist from: 

(a) Using the name “Elgin,” or any simulation thereof, as a part 
of the corporate or trade name of said corporation. 

3. [t is further ordered, That respondent Underwood Laboratories, 
Inc., a corporation, and its officers, and respondents Henry T. Schiff, 
Frances R. Schiff, Robert M. Schiff, and Benjamin A. Schiff, indi- 
vidually and as officers of said corporation, and respondents’ agents, 
representatives, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale or distribu- 
tion in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, of electric shavers, cameras, electric sunlamps, talking 
machines, electric clocks, and electric lighters, or any other merchan- 
dise, do forthwith cease and desist from: 

(a) Using the name “Underwood,” or any simulation thereof, as 
a part of the corporate or trade name of said corporation; 

(0) Using the word “Laboratories,” or any simulation thereof, us 
“« part of the corporate or trade name of said corporation. 

4. It is further ordered, That respondent Underwood Industries, 
TInc., a corporation, and its officers, and respondents Henry T. Schiff, 
Frances R. Schiff, Robert M. Schiff, and Benjamin A. Schiff, indi- 
vidually and as officers of said corporation, and respondents’ agents, 
representatives and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale or distribu- 
tion in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, of electric shavers, cameras, electric sunlamps, talk- 
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ing machines, electric clocks, and electric lighters, or any other mer- 
chandise, do forthwith cease and desist from: 

(a) Using the name “Underwood,” or any simulation thereof, as a 
part of the corporate or trade name of said corporation. 

5. It is further ordered, That respondent the Monarch Manufac- 
turing Co., a corporation, and its officers, and respondents Jack Galter, 
Dora M. Galter, William Galter, Harry C. Feinberg, Robert D. 
Schoenbrod, and Arnold F. Shapiro, individually and as officers of 
said corporation, and respondents’ agents, representatives, and em- 
ployees, directly or through any corporate or other device, in connec- 
tion with the offering for sale, sale or distribution in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, of elec- 
tric shavers, cameras, sunlamps, talking machines, electric clocks, and 
electric lighters, or any other merchandise, do forthwith cease and 
desist from: 

(a) Using the name “Elgin,” or any simulation thereof, either alone 
or in connection with other words, to designate, describe, or refer to 
respondents’ products; 

(6) Using the name “Remington,” or any simulation thereof, either 
alone or in connection with other words, to designate, describe, or re- 
fer to respondents’ products; 

(c) Using the name “Underwood,” or any simulation thereof, either 
alone or in connection with other words, to designate, describe, or 
refer to respondents’ products; 

(d) Representing as the customary prices of respondent’s products 
prices which are in excess of the prices at which such products are 
regularly and customarily sold in the normal course of business; 

(e) Representing that the prices at which respondents’ products are 
offered for sale are special or reduced prices or are applicable for a 
limited period of time only, when such prices are in fact the regular 
and customary prices at which such products are offered for sale in 
the normal course of business; y 

(f) Representing, through the issuance of purported “guarantee 
certificates” or otherwise, that respondents’ products are guaranteed 
against defective workmanship and materials, unless respondents do 
in fact repair in accordance with the terms of such guarantee products 
found to be defective in such respects. 

6. Zt as further ordered, 'That respondents Elgin Razor Corp., 
Underwood Laboratories, Inc., Underwood Industries, Inc., the 
Monarch Manufacturing Co., the American Camera Corp., and Elec- 
tric Clock Corp. of America, corporations, and Henry T. Schiff, 
Frances R. Schiff, Benjamin A. Schiff, Jack Galter, individually and 
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and as former president of Match King, Inc., a dissolved corporation, 
Dora M. Galter, William Galter, Harry C. Feinberg, Robert D. 
Schoenbrod, Arnold F. Shapiro, individually and as former president 
of American Supercraft Corp., a dissolved corporation, Albert I. 
Leight, and Ed Cohan shall, within 90 days after the entry of the 
aforesaid decree by the United States Court of Appeals for the 
Seventh Circuit, file with the Commission a report in writing setting 
forth in detail the manner. and form in which they have complied 
with this order. 
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In THe Matrer oF 
CARTER PRODUCTS, INC., AND SMALL AND SEIFFER, INC. 
MODIFIED ORDER TO CEASE AND DESIST 
Docket 4960. Order May 24, 1951 


Order modifying prior order of Commission, in accordance with the opinion and 
decision of the Court of Appeals for the Seventh Circuit on February 2, 1951, 
in Carter Products, Inc., et al. v. Federal Trade Commission, 186 F. (2d) 
821, and the court’s final decree in said matter (which modified and affirmed, 
as modified, the Commission’s said cease and desist order in Carter Products, 
Inc., et. al., July 14, 1949, 46 F. T. C. 64) ; 

So as to require respondents to cease and desist from advertising falsely or mis- 
leadingly the effectiveness of the preparation “Arrid” with respect to stop- 
ping perspiration and as a deodorant, etc., as in said order below set out. 


Before Mr. Everett F. Haycraft, trial examiner. 
Mr. Rk. P. Bellinger for the Commission. 
Breed, Abbott & Morgan, of New York City, for respondents. 


Mop1Ftep OrpvEer To CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondents, testimony and other evidence in support of the complaint 
and in opposition thereto, taken before a trial examiner of the Com- 
mission theretofore duly designated by it, the recommended decision 
of the trial examiner and exceptions filed thereto, briefs filed in sup- 
port of the complaint and in opposition thereto, and oral argument of 
counsel ; and the Commission, having made its findings as to the facts 
and its conclusion that the respondents have violated the provisions 
of the Federal Trade Commission Act and issued its order to cease 
and desist on July 14, 1949; and 

Respondents having filed in the United States Court of Appeals for 
the Seventh Circuit their petition to review and set aside the order to 
cease and desist issued herein, and that court having heard the matter 
on briefs and oral argument, fully considered the matter, and, on Feb- 
ruary 20, 1951, entered its final decree modifying and affirming, as 
modified, the aforesaid order to cease and desist pursuant to its opin- 
ion announced on February 2, 1951: 

Now tuererore, /t is hereby ordered, That respondents, Carter 
Products, Inc., a corporation, and Small & Seiffer, Inc., a corporation, 
and their respective agents, representatives and employees, directly or 
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through any corporate or other device in connection with the offering 
for sale, sale or distribution of a cosmetic preparation designated 
“Arrid,” or any other product of substantially similar composition or 
possessing substantially similar properties, whether sold under the 
Same name or under any other name, do forthwith cease and desist 
from: 

1. Disseminating or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or through inference; 

(a) That the application of said preparation stops underarm 
perspiration; provided, however, that nothing herein shall prevent 
the respondents from representing that the use of Arrid will prevent 
the appearance of perspiration when used as directed, namely, “daily” 
or “as frequently as you find necessary.” 

(6) That said preparation will keep the armpits dry or odorless, 
provided that nothing herein shall prevent respondents from repre- 
senting that the use of Arrid will keep the armpits dry or odorless 
when used as directed, namely, “daily” or “as frequently as you find 
necessary.” 

(c) That the use of said preparation immediately after shaving 
will not irritate the skin. 

(zd) That said preparation will prevent the accumulation of odor- 
creating secretions or excretions in the armpits, provided that nothing 
herein shall prevent respondents from representing that the use of 
Arrid will prevent the accumulation of odor-creating body secretions 
or excretions in the armpits when used as directed, namely, “daily” or 
“as frequently as you find necessary.” 

(e) That said preparation is safe or harmless to use, without dis- 
closing that it may cause irritation of sensitive skin. 

2. Disseminating or causing to be disseminated, by any means, for 
the purpose of inducing, or which is likely to induce, directly, or in- 
directly, the purchase of said preparation in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which contains any of the representations prohibited in Paragraph 1 
hereof. ° 

It is further ordered, That the respondents shall, within 90 days 
after the entry of the aforesaid decree by the United States Court of 
Appeals for the Seventh Circuit, file with the Commission a report in 
writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE MarrtTer oF 
NEW STANDARD PUBLISHING COMPANY, INC., ET AL. 


COMPLAINT, FINDINGS AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4697. Complaint, Feb. 4, 1942—Decision, May 25, 1951 


Where a corporation engaged in the interstate sale and distribution of sets of 
“Doubleday’s Encyclopedia’, and annual supplements or yearbooks therefor, 
and other publications such as the “New Century Dictionary”, “Funk & 
Wagnalls Practical Standard Dictionary”, the “Nature Library”, sets of 
classics, and some other items such as bookcases and pencils; acting under 
the direction and control of its president who was also its principal stock- 
holder ; 

In selling its said encyclopedia and supplements or yearbooks on a commission 
basis through salesmen who were provided with advertising literature fur- 
nished by the publisher, and other material including contract forms fur- 
nished by said corporation in which was set forth the price to be paid for 
the encyclopedia and other items included therewith, and also an order for 
the annual supplements or yearbooks, price of which, however, were not 
included in the figures stated, but was taken cognizance of in the small 
type statements “‘As provided in certificate’, or “As provided below’, beneath 
the words “Bound Annual Yearbooks’”— . 

(a) Falsely represented that the books were offered at a special low price for a 
limited time only, after which they would be considerably higher ; 

(b) Falsely represented that the books were given away as an advertising plan 
to a limited number of persons selected because of their prominence, and 
that the only return requested was a recommendation which could be shown 
to other prospective customers; 

(c) Represented that the price of the books as shown in the body of the contract 
was the total price to be paid by the purchaser, including the cost of the 
annual supplements or yearbooks, that transportation charges would be 
paid by the corporation, and that the sum of $1.85 or $1.95, to be paid yearly 
for the annual supplements or yearbooks, was a handling charge only; 

The facts being that said encyclopedia was a part of a combination sale; said 
total price represented as that of the yearbooks alone, was one of the prices 
at which such combination was regularly offered and sold; and the price 
of the books as shown in the body of the contract was not the total to be 
paid by the purchaser, including the cost of the annual supplements or 
yearbooks, for which the customer was required to pay the aforesaid $1.85 
or $1.95, each, plus nailing charges, through the forwarding of certificates 
with which he was not provided until after the signing of the contract; 

{(d) Falsely represented that salesmen of the corporation were salesmen of the 
publisher of said encyclopedia, and that the corporation was a subsidiary 
organization of said publisher for distribution of encyclopedias in the South- 
ern States; 
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(e) Falsely represented that said encyclopedias had been approved by educa- 
tional authorities of the State in which the prospects were located and was 
on the list of recommended reference books of such state; 

(f) Falsely represented that sets of said encyclopedias had been sold to and 
were recommended by superior officers, fellow workers, persons in authority, 

’ school superintendents, and college professors; 

(g) Falsely represented that testimonials and letters of recommendation con- : 
cerning said encyclopedia were unsolicited and genuine; 

(h) Falsely represented that pencils to be supplied with sets of the encyclo- 
pedias sold to school authorities and actually of inferior quality, were of a 
5-cent value and could be sold to students at that price, and were the same as 
the sample exhibited to the customer at the time he signed the contract; and, 

(i) Represented that the books ordered by the customer could be paid for as he 
sold the pencils, when in fact the customers were required to make pay- 
ments according to the terms of the contracts they signed; and 

Where said corporation, for the purpose of enforcing payment under its con- 
tracts— 

(j) Adopted the name “Commercial Finance” to induce its customers by means 
of threats, intimidations and coercive practices, to make payments according 
to the terms of the contracts they signed as a result of such false and mis- 
leading representations ; 

(%) Falsely represented that “Commercial Finance” was a bona fide collection 
agency in no way connected with said corporation, that customers’ contracts 
had been assigned to it for collection, that such contracts had been discounted 
with said “Commercial Finance” and that it was the holder of them in due 
course and for value; and 

(1) Falsely represented that said “Commercial Finance” did nation-wide business 
from its main office in Chicago, and that an office in Richmond, Va., was its 
branch ; 

The facts being that said “Commercial Finance” was merely a trade name used 
by the corporation to secure credit information concerning customers and 
prospective customers, which was furnished in the belief that it was a 
legitimate collection agency; and the Chicago address was that of a sep- 
arate concern whose encyclopedia it also sold, and from which correspondence 
was forwarded to it at its office in Richmond; 

With the result that it thereby deceived purchasers of said books and harassed 
them into the payment to said “Commercial Finance” of money which they 
might not have been legally obligated to pay; and 

(m) Falsely represented that said corporation was a large concern with numerous 
employees through the use of various fictitious trade names and numerous 
fictitious names and titles of pseudo employes; 

The facts being that its office force consisted of a manager and six or seven other 
employes whose duty consisted mainly of file work and typing numerous 
letters written by the organization; it was housed in a small room large 
enough only to accommodate the desks of the employes; other space included 
a small rear storeroom and the office of said individual, partitioned off from 
aforesaid room; and certain names used by said individual and employes in 
signing letters to customers were fictitious ; 

With effect of deceiving the purchasing public into the mistaken belief that the 
representations thus made were true, as a result of which many members 
of the purchasing public were induced to buy aforesaid products: 
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Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


As respects certain other charges in the complaint including the charge that 
respondents falsely or misleadingly represented that the encyclopedia would 
be shipped on approval and could be returned if not desired by the customer 
after examination; that the encyclopedia contained separate volumes de- 
voted to such subjects as “flowers”, “home economics”, etc. ; that the prospec- 
tive customer would receive the exact edition of the encyclopedia disclosed 
in the prospectus displayed by the salesman; that blank checks signed by 
the customer at the request of the salesman would not be used as such but 
would be mailed directly to the customer as notice that a payment under 
the contract was due; and that respondent individual and respondent corpo- 
‘ration, through the use of the words “press” and “‘publishing” in connection 
with the business of said corporation and through trade names used by 
them, have falsely represented and implied that said corporation is a 
publishing company: 

The Commission was of the opinion that such charges were not sustained by 
the evidence. 


Before Mr. Randolph Preston, trial examiner. 

Mr. Clark Nichols and Mr, Randolph W. Branch for the 
Commission. 

Mr. Henry Ward Beer, of New York City, for New Standard Pub- 
lishing Co., Inc., and Julius B. Lewis. 

Mr. J. Raymond Tiffany, of Hoboken, N. J., for Doubleday-Doran 
& Co., Inc. 

ComMPLaInt ? 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the corporations and 
the individual named in the caption hereof, hereinafter referred to 
as respondents, have violated the provisions of said act, and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paracrapy 1. Respondent New Standard Publishing Co., Inc., is 
a corporation organized, existing and doing business under and by 
virtue of the laws of the State of Virginia, with its principal office 
and place of business located at 301-803 East Grace Street, Richmond, 
Va. Said corporate respondent also does business under the follow- 

1The Commission on June 16, 1950 on joint motion, dismissed the complai ai 
Doubleday-Doran & Co., Inec., as not requiring further corrective action ietEnee table 
interest, it appearing from the motion “‘that on May 23, 1941, respondent Doubleday-Doran 
& Co., Ine., sold all of its rights to publish the Doubleday Encyclopedia to another pub- 
lishing company with which it now has no connection. In this sale were included all the 
plates and other matters pertaining to the Doubleday Encyclopedia. Since that date 
said respondent has not in any way owned or controlled the publication 07 sale of said 


encyclopedia and has not engaged in the advertising thereof, and th ia i 
cyc ; , oe : e eneyclopeilia is nov 
being sold under a different name by another company.” : ae > a 
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ing trade names: Publishers Guild, Foundation Press, Geological 
Publishing Co., Commercial Finance, National Research Bureau, 
Standard Research Bureau, Geological Society, and Modern Health 
Institute. Said respondent is hereinafter referred to as New 
Standard. . 

Par. 2. Respondent Julius B. Lewis, also known as Jack Lewis, is 
an individual and is president of respondent New Standard Publish- 
ing Co., Inc., and his business address is 301-303 East Grace Street, 
Richmond, Va. Said respondent is the principal stockholder of re- 
spondent New Standard, and he directs and controls the business poli- 
cies and activities of said corporation in carrying out the acts and 
practices hereinafter alleged, whether said corporate respondent is 
doing business under its legal corporate name or under any of the 
trade or fictitious names heretofore mentioned. 

Par. 3. Respondent Doubleday-Doran & Company, Inc., is a cor- 
poration organized and existing under and by virtue of the laws of the 
State of New York with its principal office and place of business lo- 
cated at Garden City, Long Island, N. Y. Said respondent is herein- 
after referred to as Doubleday-Doran. 

Par. 4. Respondent New Standard, from the time of its incorpora- 
tion in the year 1930 until the latter part of the year 1935, was engaged 
solely in the business of selling in commerce an encyclopedia pub- 
lished by the Standard Education Society of Chicago, Ill. 

Thereafter, said respondent New Standard entered into an agree- 
ment with the respondent Doubleday-Doran, according to the terms 
of which respondent New Standard was to purchase from said re- 
spondent Doubleday-Doran and to sell sets of an encyclopedia pub- 
lished by respondent Doubleday-Doran and known as Doubleday’s 
Encyclopedia. 

Respondent New Standard continued to sell the encyclopedia pub- 
lished by the Standard Education Society heretofore referred to after 
the agreement entered into by it with respondent Doubleday-Doran, 
whereby it agreed to sell Doubleday’s Encyclopedia. For the purpose 
of separating the business done by it in the sale of the Standard Edu- 
cation Society’s publication and that of Doubleday, said respondent 
New Standard adopted the trade name “Foundation Press” under 
which name Doubleday’s Encyclopedia was sold, and on or about 
November 8, 1937, said respondent New Standard, in accordance with 
the laws of the State of Virginia, filed a certificate to the effect that it 
was doing business under the trade names “Publishers Guild,” “Foun- 
dation Press,” “Geological Publishing Co.,” and “Commercial 
Finance.” 

Par. 5. Respondent New Standard, in the course and conduct of its 
business, causes said sets of Doubleday’s Encyclopedia and other books 
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and materials to be shipped or transported from its place of business 
in Richmond, Va., or from the place of business of respondent Double- 
day-Doran in the State of New York, to its customers who are located 
at points in various States of the United States other than the State 
of Virginia, and in the District of Columbia, and respondent Double- 
day-Doran, in the course and conduct of its business, causes sets of 
its Doubleday Encyclopedia, annual supplements, yearbooks, and 
other publications sold by it to be shipped and transported from its 
place of business in the State of New York to its customers and, at the 
direction of respondent New Standard, to customers of respondent 
New Standard located at points in various States of the United States 
other than the State of New York and in the District of Columbia. 

Respondents maintain and at all times mentioned herein have main- 
tained a course of trade in said products in commerce among and be- 
tween the various States of the United States and in the District of 
Columbia. 

Par. 6. Respondent New Standard, pursuant to the agreement be- 
tween it and respondent Doubleday-Doran, was to pay respondent 
Doubleday-Doran the sum of $12.50 for each current set of Doubleday’s 
Encyclopedia sold by said respondent New Standard to its customers. 
Later, when respondent Doubleday-Doran revised or issued a new 
edition of Doubleday’s Encyclopedia, respondent New Standard was 
obligated to buy one set of the older editions of said encyclopedia 
with each set of the new edition of the encyclopedia sold by respondent 
New Standard to its customers. Still later, respondent Doubleday- 
Doran offered all of its remaining sets of old editions of its encyclo- 
pedia to respondent New Standard at a price of $5.50 per set. 

Respondent Doubleday-Doran furnished respondent New Standard 
with all necessary advertising material to be used in selling the Double- 
day’s Encyclopedia, including prospecti, booklets, stretches, annual 
supplements, and annual yearbooks wherein the name Doubleday- 
Doran was prominently displayed. 

Par. 7.-Respondent New Standard, in the course and conduct of its 
business, employs various salesmen on a commission basis to sell 
Doubleday’s Encyclopedia and annual supplements or yearbooks to 
school teachers, prospective school teachers, students, college profes- 
sors, business and professional men, club women prominent in local 
communities and to the general public. Each salesman is provided 
with the literature, prospecti, and stretches furnished by respondent 
Doubleday-Doran, and, in addition thereto, letters of endorsement of 
such publication, sales talks, blank checks, and the contracts to be 
signed by the purchasers of said encyclopedia are provided the sales- 
men by respondent New Standard. The copies of the contracts fur- 
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nished by respondent New Standard are of various colors, depending 
upon the price to be paid by the purchaser for the encyclopedia and 
whatever other items are included therewith. These prices range 
generally from $59.50, $69.50, and $79.50, which prices are printed on 
the contract. Where the foregoing prices cannot be secured, the 
space for prices is left blank in other copies of the contract. These 
contracts are in duplicate, one copy of which is retained by the pur- 
chaser and the original forwarded to respondent New Standard by 
the salesman. Upon receipt of the signed contract by the respondent 
New Standard, it sends to said purchaser an acknowledgment of the 
contract, which acknowledgment purports to, but which in fact does 
not, contain the identical terms of the contract as signed by the cus- 
tomer. After receipt of the signed contract by the respondent New 
Standard, it either notifies respondent Doubleday-Doran to forward 
from its place of business in New York a set of Doubleday’s Ency- 
clopedia to the purchaser thereof or ships said sets of Doubleday’s 
Encyclopedia to its customers directly from its place of business in 
Virginia. Reference is made in the contract to the fact that the pur- 
chaser is obligated to pay an amount greater than that printed on the 
contract, said reference being indicated by the following words: “as 
provided in certificate,” or “as provided below,” which statements are 
printed in small type directly beneath the words “bound annual 
yearbooks.” 

Respondent New Standard, in addition to selling sets of Double- 
day’s Encyclopedia, includes in its contract for sale certain other pub- 
lications, such as Century Dictionary, Funk & Wagnalls Practical 
Standard Dictionary, The Nature Library, and sets of the works of 
Stevenson, Victor Hugo, and Dickens, and in some instances other 
items such as lead pencils. 

The contracts above referred to for the sale of Doubleday’s Ency- 
clopedia also included the sale of an annual supplement which was 
published by the respondent Doubleday-Doran, and later changed to 
an annual yearbook not published by, but sold by, respondent Double- 
day-Doran for a period of 10 years, the purpose of which was to keep 
current the Doubleday’s Encyclopedia. 

Par. 8. Respondent New Standard, in the course and conduct of 
its business as aforesaid, for the purpose of inducing customers and 
prospective customers to sign a contract for the purchase of said 
encyclopedia and other publications, has directly and indirectly made 
many false and misleading statements regarding said encyclopedia 
and the nature and terms of said contract. Among and typical of the 
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false and misleading statements made and used by the respondent New 
Standard are the following: 

That the books are offered at a special low price, which price will 
be in effect for a limited time only, after which time the books will be 
sold for an amount considerably higher than that at which they are 
offered; that the books are offered to a limited number of persons who 
are selected because of said persotis’ prominence and standing in the 
community; that the books are given away as an advertising plan and 
the only return requested of the prospective purchaser is a recom- 
mendation which can be shown to other prospective customers at some 
time in the future; that Doubleday’s Encyclopedia is free but that 
there is a charge of $5.95 each for the 10 annual yearbooks and that 
‘the payment of these amounts may be made yearly instead of monthly ; 
that the price of said books as shown in the body of the contract is 
the total price to be paid by the purchaser, including the cost of the 
annual supplements or yearbooks; that transportation charges will be 
paid by respondent New Standard and that the sum of $1.85 to be 
paid yearly for the annual supplements or yearbooks is a handling 
charge only; that Doubleday’s Encyclopedia will be shipped upon 
approval and can be returned if not desired by the customer after 
examination and inspection; that salesmen of respondent New Stand- 
ard are salesmen of Doubleday-Doran, and that respondent New 
Standard is a subsidiary organization of respondent Doubleday- 
Doran for distribution of encyclopedias in the southern States; that 
said encyclopedia has been approved by State educational authorities 
and is on the list of recommended reference books; that sets of said 
encyclopedia have been sold to and are recommended by superior 
officers, fellow workers, persons in authority, school superintendents, 
boards of education, and college professors; that testimonials and 
letters of recommendation concerning said Doubleday’s Encyclopedia 
are unsolicited and genuine; that Doubleday’s encyclopedia contains 
separate volumes devoted to such subjects as “flowers” “home eco- 
nomics” and other subjects; that the prospective customer will receive 
the exact editions of said encyclopedia, the prospecti of which said 
salesman of respondent New Standard displays and shows to said 
prospective customer; that blank checks signed by the customer at 
the request of respondent’s salesman will not be used as such but will 
be mailed directly to the customer as notice that a payment under said 
contract is due; that pencils to be supplied with sets of the encyclopedia 
sold to school authorities are of a 5 cents value and can be sold to 
students at that price, that said pencils to be supplied are exactly 
the same as the sample exhibited to the customer at the time the con- 
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tract is signed, and that the pencils offered to school teachers or school 
authorities are offered for a limited time only and that the books so 
ordered by said customer may be paid for as the pencils are sold by 
said customer. 

Par. 9. In truth and in fact, the said books are not offered at a. 
special low price for a limited time only, but are sold to all customers 
at all times at one of the following prices: $59.50, $69.50 or $79.50, 
depending upon what “throw-ins” are included in the contract with 
the purchase of Doubleday’s Encyclopedia, and, where a sale cannot 
be made at any of the above prices, said books are sold at whatever 
price the salesman feels he can close the deal. The books are not 
offered to a limited number of persons selected because of their 
prominence and standing in the community, but are sold to any and 
all persons who desire to buy them. The books are not given to 
members of the public in return for a recommendation which may 
be displayed to prospective customers at some future time, but each 
customer is obligated to pay for said books as provided in the contract 
between said customer and respondent New Standard. Said ency- 
clopedia is not given free in connection with the purchase of 10 
yearbooks at $5.95 each, but is part of a combination sale, consisting 
of the encyclopedia, the yearbooks, and such other books or materials 
as may be included, and the $59.50 purportedly the price of the year- 
books alone, is one of the prices at which such combination is regu- 
larly offered for sale and sold and the price of $59.50 includes the 
price of encyclopedia, the yearbooks, and such other books and mate- 
rials as may be included and is not the price of the yearbooks alone. 
The price of the books as shown in the body of the contract is not 
the total price to be paid by the purchaser, including the cost of the 
annual supplements, or yearbooks, but the customer is required to pay 
$1.85 for each annual yearbook furnished, and the sum of $1.85 is 
not a handling charge, but the amount to be paid yearly for the 
annual supplement or yearbook. Said sets of encyclopedias are not 
shipped upon approval and cannot be returned if not wanted by the 
purchaser after examination or inspection, for the customer is obli- 
gated to pay for such sets according to the terms of the contract. 
The salesmen selling said sets of encyclopedias are not representatives 
or agents of respondent Doubleday-Doran, and respondent New 
Standard is not a subsidiary of respondent Doubleday-Doran. The 
encyclopedia has not been approved by the State educational au- 
thorities in the State within which the prospective customer resides, 
and it is not on the list of recommended reference books. ‘The ency- 
clopedia has not been sold to or recommended by the superior officers 
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of, fellow workers to, or persons in authority over the prospective 
aes as represented, or to school superintendents, boards of 
education, and college professors within the locality in which the 
said customer resides. The testimonials and letters recommending 
said encyclopedia are not unsolicited and are not genuine, and in 
some instances said letters of recommendation have been altered and 
the signature of the purported signer of said letter has been placed 
on the letter of recommendation as altered by the respondent without 
authority. The blank checks are not mere reminders or memoran- 
dums which will be mailed directly to the customer as notice that a 
payment is due, but are in fact actual checks which are deposited 
for collection by the respondent even after the customer signing 
such checks has notified respondent of his or her desire to cancel said 
contract. The pencils supplied with the sets of encyclopedias sold 
to school authorities and school teachers are not of a 5-cent value 
and are not the same as the samples exhibited at the time the contract 
is signed and are not offered to school teachers or school authorities 
for a limited time only. Said pencils are of an inferior quality which 
cannot be sold to the students or others for 5 cents each but must be 
sold at a price much less than 5 cents each, and the said books pur- 
chased cannot be paid for as the pencils are sold but must be paid 
for according to the terms set forth in the contract signed by the 
customer. 

Par. 10. For the purpose of enforcing payment under the contracts 
executed by the purchasers of said encyclopedia and other books and 
materials, which contracts were signed as a result of the false and 
misleading representations heretofore referred to, respondent New 
Standard Publishing Co., Inc., adopted the name “Commercial Fi- 
nance” to induce its customers to continue payments according to the 
terms of the contract by means of threats, intimidation, and deceptive 
practices. It falsely represents that “Commercial Finance” is a bona 
fide collection agency in no way connected with respondent New Stand- 
ard and to whom the customer’s contract has been assigned for collec- 
tion; that the customer’s contract has been discounted with “Commer- 
cial Finance” and that the said respondent is the holder in due course 
and for value of the contract signed by the respective customers; that 
“Commercial Finance” will notify employers and superior He of 
the customer’s failure to comply with the terms of the contract unless 
payment is made forthwith; that “Commercial Finance” does a Na- 
tion-wide business from fie main office at 103 North Wells Street, 
Chicago, Ill., and that an office at Richmond, Va., is a branch office of 

said ee 
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In truth and in fact “Commercial Finance” is not a company inde- 
pendent and apart from respondent New Standard but is a trade name 
under which respondent New Standard does business for the purposes 
herein set forth. “Commercial Finance” is not a holder in due course 
and for value of the customer’s contract, and there could be no assign- 
ment of said contract to it by respondent New Standard for the purpose 
of making collections. Said trade name is used by respondent New 
Standard for the purpose of securing credit information concerning 
its customers and prospective customers, which information is fur- 
nished upon the belief that said “Commercial Finance” is in fact a 
legitimate collection agency; and “Commercial Finance” does not have 
any main office in Chicago, Ill., and the location of the office as desig- 
nated on its letterheads is the office of the Standard Education Society, 
whose encyclopedia, as heretofore stated, is also sold by respondent 
New Standard. By agreement with said Standard Education Society 
all correspondence addressed to “Commercial Finance” at the Chicago, 
Ill., address is forwarded to the respondent New Standard at Rich- 
mond, Va. 

Respondent New Standard, through the use of said trade name 
“Commercial Finance,” and through the practices aforesaid, misleads 
and deceives purchasers of said books and thereby intimidates and 
harasses such purchasers into the payment to said “Commercial Fi- 
nance” of sums.of money which they may not be legally obligated to 

ay. 

. Par. 11. Respondent New Standard, acting under the direction and 
control of respondent Julius B. Lewis, has greatly exaggerated.and 
has misled and deceived purchasers as to its size and standing in the 
publishing business by the use of numerous fictitious names and titles 
of pseudo-employees and by the use of the number of fictitious names 
under which said respondent does business. Respondent New Stand- 
ard, doing business under its corporate name and under the various 
trade and fictitious names heretofore referred to, represents that it is 
a large concern with numerous employees, whereas in truth and in fact 
it is a small organization with an office force of eight employees con- 
sisting of the manager and seven other employees whose duties consist 
mainly of file work and typing numerous letters which are written by 
the organization. This office is housed in a small room only sufficiently 
large to accommodate the desks of the employees. Respondent Julius 
B. Lewis occupies a small office partitioned off from the room occupied 
by the employees and, in addition, there is a small storeroom in the rear 
wherein office supplies are stored. 
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Par. 12. Respondent Julius B. Lewis, as principal stockholder in, 
and in directing the policies and practices of, respondent New Stand- 
ard and the respondent New Standard, by using the words “press” and 
“publishing” in connection with the business of the respondent New 
Standard and by using said words in the trade names used by said 
respondents and by using the corporate name of the respondent New 
Standard, have falsely represented and implied that respondent New 
Standard is a publishing company, when in truth and in fact said 
respondent possesses no printing press nor does it maintain facilities 
for the publication of printed matter. 

Par. 18. Respondent Doubleday-Doran & Co., Inc., has aided, 
abetted, and encouraged respondents New Standard Publishing Co., 
Inc. and Julius B. Lewis in using, and in promoting the use of, and 
has induced, directly and indirectly, said respondents to use and to 
promote the use of the unfair and deceptive acts and practices here- 
inbefore alleged by: approving respondent New Standard’s various 
types of deceptive contracts for use between it and its customers in 
the sale of respondent Doubleday-Doran’s Encyclopedia; becoming a 
joint participant with respondent New Standard insofar as the terms 
of said contract heretofore referred to deal with the purchase of the 
annual supplement or yearbook for use in connection with Double- 
day’s Encyclopedia; permitting the respondent New Standard to 
prominently display the name “Doubleday-Doran” on its contracts in 
such a manner as to lead one to believe that he was entering into a 
contract with respondent Doubleday-Doran instead of respondent 
New Standard; continuing its agreement to sell respondent New 
Standard sets of its encyclopedia for resale to the general public after 
numerous complaints received by it over a long period of time of the 
unfair and deceptive acts and practices of respondent New Standard 
in connection with the sale of Doubleday’s Encyclopedia; making 
laudable representations of the business integrity of respondent 
Julius B. Lewis to persons complaining directly to it of the misrepre- 
sentations made to them by salesmen of respondent New Standard, and 
assuring such complainants that their complaints would be equitably 
adjusted by taking such matters up with respondent New Standard 
even though it had repeatedly called the attention of respondent 
Julius R. Lewis to the manner in which he was conducting his business 
n connection with the sale of Doubleday-Doran’s Encyclopedia and 
his failure to make equitable adjustments with his customers who had 
been induced by false and misleading representations to enter into 
said contracts for the purchase of said Doubleday’s Encyclopedia ; 
collaborating with the respondent Julius B. Lewis as to the type of 
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reply letters he should send to some of his customers who registered 
complaints, either with respondent New Standard or respondent 
Doubleday-Doran; returning monies, given to it by respondent New 
Standard for that purpose, to persons who had paid said money to 
respondent New Standard as a result of the false and misleading 
representations used by salesmen of the respondent New Standard; 
and by many other means and methods not herein specifically alleged- 

Par. 14. The use by the respondents of the aforesaid acts, practices 
and methods, in connection with the offering for sale, sale and distri- 
bution of said products in commerce as aforesaid, has had and now 
has the tendency and capacity to, and does, mislead and deceive the 
purchasing public into the erroneous and mistaken belief that the 
representations and implications so made and used by the respondents 
are true. <As a result of this erroneous and mistaken belief, engen- 
dered as aforesaid, many members of the purchasing public have 
been and are induced to buy respondents’ said products in said 
commerce. 

Par. 15. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FinpInGs AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission, on February 4, 1942, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint and the filing 
of respondents’ answers thereto, testimony and other evidence in sup- 
port of and in opposition to the allegations of said complaint were 
taken before a trial examiner of the Commission theretofore duly 
designated by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter this 
proceeding regularly came on for final hearing before the Commission 
upon the complaint, answers thereto, testimony and other evidence, 
report of the trial examiner upon the evidence and exceptions thereto 
filed by counsel for certain of the respondents, and briefs and oral 
argument of counsel; and the Commission, having duly considered the 
matter, including the exceptions to the report of the trial examiner 
upon the evidence, and being now fully advised in the premises, finds 
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that this proceeding is in the interest of the public and makes this its 
findings as to * *e facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent New Standard Publishing Co., Inc., is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Virginia, with its principal office and 
place of business located in the Broad Grace Arcade Building, Grace 
Street, Richmond, Va. Said corporate respondent, in accordance with 
the laws of the State of Virginia, filed a certificate to do business under 
the trade names of “Publishers Guild,” “Foundation Press,” “Geo- 
eraphical Publishing Company,” and “Commercial Finance,” and 
business was actually done under the trade names of “Foundation 
Press” and “Commercial Finance.” The names “National Research 
Bureau” and “Standard Research Bureau” were also used in connec- 
tion with certain phases of said corporate respondent’s business. Re- 
spondent New Standard Publishing Co., Inc., is hereinafter sometimes 
referred to as “New Standard.” 

Par. 2. Respondent Julius B. Lewis, also known as Jack Lewis, is 
an individual and is president of respondent New Standard Publishing 
Co., Inc. His business address is Broad Grace Arcade Building, 
Grace Street, Richmond, Va. Said respondent is the principal stock- 
holder of respondent New Standard Publishing Co., Inc., and he 
directs and controls the business policies and activities of said cor- 
poration in carrying out the acts and practices hereinafter described, 
whether said corporate respondent is doing business under its legal 
corporate name or under any of the fictitious or trade names hereto- 
fore mentioned. 

Par. 38. Respondent Doubleday-Doran & Co., is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
New York, with its principal office and place of business located at 
Garden City, Long Island, N. Y. Prior to the issuance of the com- 
plaint herein said respondent Doubleday-Doran & Company sold all 
of its rights to publish the Doubleday’s Encyclopedia to another firm, 
with whom it has no connection whatsoever, and said encyclopedia is 
presently being published and sold under a different name by another 
company. Since the sale of said encyclopedia, Doubleday-Doran & 
Company has had no connection or dealing with the other respondents 
herein in connection with the sale of encyclopedias, and the officials 
of Doubleday-Doran & Co. who were formerly in charge of the sale 
and distribution of said encyclopedia have left the employ of Double- 
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day-Doran & Company. The Commission has heretofore entered its 
order dismissing the complaint as to Doubleday-Doran & Company. 
As hereinafter used, the term “respondents” does not include Double- 
day-Doran & Company. 

Par. 4. Respondent New Standard Publishing Company, Inc., en- 
tered into an agreement with Doubleday-Doran & Co. whereby it was 
to purchase from Doubleday-Doran & Company and to sell sets of an 
encyclopedia published by Doubleday-Doran & Company and known 
as Doubleday’s Encyclopedia. At the time of entering into said agree- 
ment, respondent New Standard was also selling an encyclopedia pub- 
lished by Standard Education Society of Chicago, Ill. For the pur- 
pose of separating the business done by it in the sale of the Standard 
Education Society’s publication and that in the sale of Doubleday- 
Doran & Company’s publication, respondent adopted the trade name 
“Foundation Press,” under which name Doubleday’s Encyclopedia 
was sold. 

Par. 5. Respondent New Standard, acting under the direction and 
control of respondent Julius B. Lewis, as aforesaid, in the course and 
conduct of its business caused sets of Doubleday’s Encyclopedia and 
other books and material to be shipped or transported from its place 
of business in Richmond, Va., or from the place of business of Double- 
day-Doran & Co., in the State of New York, to customers located in 
various other States of the United States and in the District of Colum- 
bia, and at all times mentioned herein maintained a course of trade in 
said products in commerce among and between the various States of 
the United States and in the District of Columbia. 

Par. 6. Respondent New Standard Publishing Co., Inc., in the 
course and conduct of its business employed various salesmen on a 
commission basis to sell Doubleday’s Encyclopedia and annual sup- 
plements or yearbooks. 

Advertising literature furnished by the publisher of the encyclo- 
pedia, Doubleday-Doran & Co., and contract forms and other material 
furnished by respondent New Standard were provided each salesman. 
In addition to Doubleday’s Encyclopedia and the annual supplement 
or yearbooks, respondent New Standard also sold certain other publi- 
cations, such as The New Century Dictionary, Funk & Wagnalls Prac- 
tical Standard Dictionary, The Nature Library, and sets of classics, 
and in some instances other items such as bookcases and pencils. Or- 
ders taken by salesmen were forwarded to respondent New Standard 
in Richmond, Va., and delivery was made either from that office or 
from the office of Doubleday-Dorkh & Co, in Garden City, Long Is- 


land, N. Y. 
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The contract forms provided the salesmen by respondent New 
Standard generally had printed thereon the price which the purchaser 
was to pay for the encyclopedia and any other items included there- 
with, which price was either $59.50, $69.50, or $79.50. ‘The contracts 
entered into with purchasers included an order for the annual supple- 
ment or yearbooks. However, the total price printed on the contracts 
did not include the price to be paid by the purchasers for the annual 
supplement or yearbooks. The fact that the purchaser was obligated 
to pay a sum in addition to the amount printed on the contract was 
indicated on the contract by the words “As provided in certificate” or 
““As provided below,” which were printed in small type beneath the 
words “Bound Annual Yearbooks.” 

Par. 7. Respondent New Standard Publishing Co., Inc., in the 
course and conduct of its business as aforesaid, for the purpose of in- 
ducing customers and prospective customers to sign a contract for the 
purchase of said encyclopedia and other publications and other items, 
has, directly and indirectly, made many false and misleading state- 
ments and representations regarding said encyclopedia and the nature 
and terms of said contract. Typical of such false and misleading 
statements and representations are the following: 

That the books were offered at a special low price, which price would 
be in effect for a limited time only—after which time the books would 
be sold for an amount considerably higher than that at which they 
were offered ; that the books were offered to a limited number of per- 
sons who were selected because of said persons’ prominence and stand- 
ing in the community; that the books were given away as an advertis- 
ing plan, and the only return requested of the prospective purchaser 
was a recommendation which could be shown to other prospective 
customers at some time in the future; that Doubleday’s Encyclopedia 
was free, but that there was a charge of $5.95 each for the 10 annual 
yearbooks; that the price of said books as shown in the body of the 
contract was the total price to be paid by the purchaser, including the 
cost of the annual supplement or yearbooks; that transportation 
charges would be paid by respondent New Standard and that the sum 
of $1.85 or $1.95 to be paid yearly for the annual supplement or year- 
books was a handling charge only; that salesmen of respondent New 
Standard were salesmen of Doubleday-Doran & Co., and that respond- 
ent New Standard was a subsidiary organization of Doubleday-Doran 
& Co., for distribution of encyclopedias in the southern States; that 
Doubleday’s Encyclopedia had been approved by State educational 
authorities of the State in which the prospective customers to whom 
such representation was made were located, and that said encyclopedia 
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was on the list of recommended reference books of such State; that 
sets of said encyclopedia had been sold to and were recommended by 
superior officers, fellow workers, persons in authority, school superin- 
tendents, and college professors; that testimonials and letters of rec- 
ommendation concerning said encyclopedia were unsolicited and gen- 
uine; that pencils to be supplied with sets of the encyclopedia sold to 
school authorities were of a 5-cent value and could be sold to students 
at that price, that said pencils to be supplied were exactly the same as 
the sample exhibited to the customer at the time the contract was 
signed, and that the books so ordered by said customer could be paid 
for as the pencils were sold by said customer. 

Par. 8. In truth and in fact, the said books were not offered at a 
special low price for a limited time only, but were offered and sold 
to all customers at all times for $59.50, $69.50, or $79.50, depending 
upon the other publications or items which were included in the con- 
tract in addition to the encyclopedia. The books were not offered to 
a limited number of persons selected because of their prominence and 
standing in the community, but were sold to any and all persons who 
could be persuaded to buy them. The books were not given to mem- 
bers of the public in return for a recommendation which could be 
displayed to prospective customers at some future time, but each cus- 
tomer was obligated to pay for said books as provided in the contract 
between said customer and respondent New Standard. Said encyclo- 
pedia was not given free in connection with the purpose of 10 year- 
books at $5.95 each, but was part of a combination sale consisting of 
the encyclopedia, the yearbooks, and such other books or materials as 
might be included. The total price of $59.50, represented as being 
the price of the yearbooks alone, was one of the prices at which a com- 
bination, consisting of the encyclopedia and certain other books or 
materials, was regularly offered for sale and sold. The price of the 
books as shown in the body of the contract was not the total price to 
be paid by the purchaser, including the cost of the annual supplement 
or yearbooks. In addition to the price shown in the body of the con- 
tract, the customer was required to pay $1.85 or $1.95 for each annual 
supplement or yearbook furnished. Prospective customers were not 
advised that they would have to pay $1.85 or $1.95 plus mailing charges 
for each annual supplement or yearbook. Certificates which were to 
be signed by the purchaser and forwarded to Doubleday-Doran & Co. 
with $1.85 or $1.95 in order to receive the annual supplement or year- 
book were not provided the customer until after the contract had been 
signed. The sum of $1.85 or $1.95 which a customer was required to 
pay for each annual supplement or yearbook was not a handling charge 
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as represented in the contract, but was the amount to be paid yearly 
for such annual supplement or yearbook. The salesmen employed 
by respondent New Standard were not representatives or agents of 
Doubleday-Doran & Co., and respondent New Standard was not a 
subsidiary of Doubleday-Doran & Co. Doubleday’s Encyclopedia was 
not approved by the educational authorities of the State in which 
prospective customers to whom such a representation was made re- 
sided, and said encyclopedia was not on the list of recommended 
reference books of such State. Said encyclopedia had not been sold 
to or recommended by the superior officers of, fellow workers of, or 
persons in authority over, the prospective purchasers as represented, 
and had not been sold to school superintendents, boards of education, 
and college professors within the locality in which said prospective 
purchasers resided. Some of the testimonials and letters recommend- 
ing said encyclopedia were not unsolicited and were not genuine. In 
at least one instance, one of respondents’ salesmen, in attempting to 
sell a set of said encyclopedia to the principal of a school, exhibited 
to said principal a letter purportedly written by the county superin- 
tendent, to the effect that said salesman, a representative of Doubleday- 
Doran & Co., had been given permission to visit the school and present 
the encyclopedia and school service. The county superintendent whose 
name appeared on said letter had never given any such permission 
to said salesman or to anyone else. The pencils supplied with the sets 
of encyclopedias sold to school authorities and school teachers were 
not of a 5-cent value and were not the same as the samples exhibited 
at the time the contract was signed. Said pencils were of an inferior 
quality and could not be sold to students or others for 5 cents each, 
and the books purchased could not be paid for as the pencils were sold, 
but the customers were required to make payments according to the 
terms set forth in the contracts signed by them. 

Par. 9. For the purpose of enforcing payment under the contracts 
executed by the purchasers of said encyclopedia and other books and 
materials, which contracts were signed as a result of the false and 
misleading representations hereinabove described, respondent New 
Standard Publishing Co., Inc., adopted the name “Commercial 
Finance” to induce its customers to make payments according to the 
terms of the contract by means of threats, intimidation, and deceptive 
practices. Respondents falsely represented that “Commercial 
Finance” was a bona fide collection agency, in no way connected with 
respondent New Standard Publishing Co., Inc., and that customers’ 
contracts had been assigned to it for collection; that customers’ con- 
tracts had been discounted with “Commercial Finance”; and that said 
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“Commercial Finance” was the holder in due course and for value of 
the contracts signed by the customers; that “Commercial Finance” 
does a nation-wide business from its main office at 103 North Wells 
Street, Chicago, Ill, and that an office in Richmond, Va., is a branch 
office of said “Commercial Finance.” 

In truth and in fact, “Commercial Finance” was not a company 
independent and apart from respondent New Standard, but was a 
trade name under which respondents did business for the purpose 
hereinabove set forth. “Commercial Finance” was not a holder in 
due course and for value of the customers’ contracts, and there could 
be no real transfer or assignment of said contracts to it by respondent 
New Standard for the purpose of making collections. The trade name 
“Commercial Finance” was used by respondent for the purpose of 
securing credit information concerning its customers and prospective 
customers, which information was furnished in the belief that said 
“Commercial Finance” was in fact a legitimate collection agency. 
“Commercial Finance” does not have a main office in Chicago, IIl., 
and the address given on its letterheads is the office of the Standard 
Education Society, whose encyclopedia, as heretofore stated, was also 
sold by respondent New Standard. By agreement with said Standard 
Education Society, all correspondence addressed to “Commercial 
Finance” at the Chicago, Ill., address was forwarded to the respondent 
New Standard at Richmond, Va. 

Respondent New Standard, through the use of said trade name 
“Commercial Finance” and through the practice aforesaid, misled and 
deceived purchasers of said books and thereby intimidated and har- 
rassed such purchasers into the payment to said “Commercial Finance” 
of sums of money which such purchasers may not have been legally 
obligated to pay. 

Par. 10. Through the use of the various fictitious and trade names 
referred to hereinabove and by the use of numerous fictitious names 
and titles of pseudo-employees, respondent New Standard Publishing 
Co., Inc., acting under the direction and control of respondent Julius 
B. Lewis, falsely represented that it was a large concern with numerous 
employees, and thus misled and deceived purchasers and prospective 
purchasers as to its size and standing in the publishing business. 

In truth and in fact respondent New Standard was a comparatively 
small organization with an office force consisting of the manager and 
six or seven other employees whose duties consisted mainly of file 
work and typing numerous letters written by the organization. The 
office was housed in a small room only sufficiently large to accommo- 
date the desks of the employees. Respondent Julius B. Lewis occupied 
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a small office partitioned off from the room occupied by the employees, 
and in addition there was a small storeroom in the rear, wherein office 
supplies were stored. The names “J. Simon,” “C. A. Black,” and 
“C, L. Brooks” were fictitious names used by respondent Lewis and 
certain employees in signing letters to customers. 

Par. 11. The use by the respondents New Standard. Publishing Co., 
Inc., and Julius B. Lewis of the aforesaid acts, practices, and methods 
in connection with the offering for sale, sale, and distribution of 
said products in commerce as aforesaid had the tendency and capacity 
to, and did, mislead and deceive the purchasing public into the errone- 
ous and mistaken belief that the representations and implications so 
made and used by said respondents were true. As a result of this 
erroneous and mistaken belief engendered as aforesaid, many members 
of the purchasing public were induced to buy said products in com- 
merce as aforesaid. 

Par. 12. While the complaint herein contained certain charges in 
addition to those hereinabove mentioned, the Commission is of the 
opinion, and finds, that such charges are not sustained by the evidence. 


CONCLUSION 


The acts and practices of respondents New Standard Publishing Co., 
Inc., and Julius B. Lewis, as hereinabove found, are all to the prejudice 
and injury of the public and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, respondents’ answers 
thereto, testimony and other evidence in support of and in opposition 
to the allegations of the complaint taken before a trial examiner of 
the Commission theretofore duly designated by it, report of the trial 
examiner upon the evidence and exceptions thereto filed by counsel for 
certain of the respondents, and briefs an oral argument of counsel; 
and the Commission having made its findings as to the facts and its 
conclusion that the respondents New Standard Publishing Co., Inc., 
and Julius B. Lewis have violated the provisions of the Federal Trade 
Commission Act: 

It is ordered, That the respondent New Standard Publishing Co., 
Inc., a corporation, its officers, and respondent Julius B. Lewis, indi- 
vidually, and their respective representatives, agents, and employees, 
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directly or through any corporate or other device, in connection with 
-the offering for sale, sale, and distribution of encyclopedias or any 
other publications, cease and desist from representing, directly or 
by implication: 

1. That the usual or customary price at which said publications are 
offered for sale is a special low price; or that any offer is for a limited 
time only when such offer is made continuously in the regular course 
of business. 

2. That said publications are available only to selected individuals. 

3. That said publications are given to purchasers as an advertising 
plan, or otherwise, in return for endorsements from such purchasers, 
when such is not a fact. 

4, That said publications are free or in any sense a gratuity, when 
in fact payment therefor is included in the total price to be paid by 
the purchaser or when the purchaser is required to purchase another 
publication or publications or some other merchandise as a condition 
to the receipt of said publications. 

5. That the total price which a purchaser is obligated to pay covers 
any publication, or other items, for which an additional charge is 
made. 

6. That the amount which a purchaser is required to pay in order 
to receive any publication is a handling charge only, when such is 
not a fact. 

7. That salesmen employed by said respondents to sell encyclopedias 
or other publications are representatives of the publishers of said 
encyclopedias or other publications. 

8. That respondent New Standard Publishing Co., Inc., is a sub- 
sidiary of the publisher of the encyclopedias which it sells, or that its 
relationship with said publisher is anything other than what it is 
in fact. 

9. That said publications are approved by the State educational 
authorities, or are on the list of recommended reference books, of a 
particular State, unless said publications have in fact been so ap- 
proved and listed. 

10. That said publications have been sold to or recommended by 
any given person or persons, when such is not a fact. 

11. That testimonials or recommendations are unsolicited and gen- 
uine, when such is not a fact. 

12. That pencils or any other merchandise supplied with said pub- 
lications are of a greater value than they are in fact; or that said 
pencils or other merchandise will be the same as samples exhibited to 
purchasers, when such is not a fact. 
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18. That purchasers of said publications will not be required to 
make payments in accordance with the terms of the contracts signed . 
by them, when such is not a fact. 

14. That “Commercial Finance,” or any other trade or fictitious 
name under which business is done by respondents, is a bona fide 
collection agency not connected with respondent New Standard Pub- 
lishing Co., Inc. 

15. That any purchaser’s contract has been assigned to or discounted 
with a bona fide collection agency, when such is not a fact. 

16. That respondent New Standard Publishing Co., Inc., is a large 
concern with numerous employees, through the use of fictitious names 
and titles of pseudo-employees or otherwise. 

It is further ordered, That respondents.New Standard Publishing 
Co., Inc., and Julius B. Lewis shall, within 60 days after service upon 
them of this order, file with the Commission a report, in writing, 
setting forth in detail the manner and form in which they have com- 
plied with this order. 

Commissioner Mason not participating. 


APPLETON-CENTURY-CROFTS, INC. 1371 


Complaint 


In THE MATTER OF 


APPLETON-CENTURY-CROFTS, INC. 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (e) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5773. Complaint, May 3, 1950—Decision, June 13, 1951 


Where a corporation engaged in the publication of educational books for text 
and general reference use, and in the interstate sale and distribution thereof 
to purchasers competitively engaged in their resale to students and others 
for use during particular school terms or semesters, including some who 
owned or operated two or more places of business, engaged in varying degrees 
in buying second-hand educational books from, and selling them to, retail 
book stores or students and of whom (with the exception of those purchasing 
from and selling to students in their respective localities) it characterized 
some as handling, as a substantial part of their activities, second-hand books 
through multiple outlets, or as wholesaling second-hand books— 

Discriminated in favor of some and against other purchasers of its books bought 
for resale, by contracting to furnish or furnishing or by contributing to the 
furnishing of services or facilities connected with the handling, sale, or offer- 
ing for sale of said books upon terms not accorded to all competing pur- 
chasers on proportionally equal terms, in that it denied to those competing 
purchasers characterized by it as handling, as a substantial part of their 
activities, second-hand books through multiple outlets, or as wholesalers of 
second-hand books, the privilege of returning unsold copies of its educational 
books for credit, subject to the conditions announced in its “credit for return 
policy,” as published in its catalogs and price lists and otherwise, and which 
it accorded to all others of its competing purchasers: 

Held, That such acts and practices, under the circumstances set forth, violated 
subsection (e) of section 2 of the Clayton Act as amended by the Robinson- 


Patman Act. 
Before Ur. Frank Hier, trial examiner. 
Mr. Austin H, Forkner for the Commission. 
Sullivan & Cromwell, of New York City, for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly designated and described, has violated and is now violat- 
ing the provisions of subsection (e) of section 2 of the Clayton Act 
(U.S. C. title 15, sec. 18) as amended by the Robinson-Patman Act, 
approved June 19, 1936, hereby issues its complaint, stating its charges 
in that respect as follows: 
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Paracrary 1. Respondent, Appleton-Century-Crofts, Inc., is a cor- 
poration organized, éxisting, and doing business under and by virtue 
of the laws of the State of New York, with its principal office and 
place of business at 85 West Thirty-second Street, New York, N. Y. 

Par. 2. Respondent is now, and during more than 2 years last. past 
has been, engaged in the business of publishing books, including 
educational books for text and general reference use, and of selling 
said books to purchasers with places of business located in many States 
of the United States and in the District of Columbia for resale within 
the United States. In the course and conduct of said business, re- 
spondent caused said books so sold to be transported from one or 
more States to said purchasers located in other States and in the 
District of Columbia. 

Par. 3. In the course of its said business in commerce, respondent 
discriminated in favor of some and against others of said purchasers 
of said books bought for resale by contracting to furnish or furnishing, 
or by contributing to the furnishing, of services or facilities connected 
with the handling, sale, or offering for sale of said books so purchased 
upon terms not accorded to all competing purchasers on proportion- 
ally equal terms. 

Among such services or facilities was that of accepting the return 
for credit of unsold copies of said books, including, as alleged in 
paragraph 4, unsold copies of said educational books. 

Par. 4. In the course and conduct of its said business in commerce, 
respondent sold said educational books to purchasers who bought them 
for and were competitively engaged in their resale at retail to students 
and others for use in connection with classes during particular school 
terms or semesters. 

Some of said purchasers, including some who owned or operated 
two or more places of business, also engaged, in varying degrees, in 
the business of buying second-hand educational books from, and sell- 
ing them to, retail book stores and/or students; and, of those pur- 
chasers so engaged in the second-hand book business, except those pur- 
chasing from and selling to students in their respective localities, 
respondent characterized some as handling as a substantial part of 
their activities second-hand books through multiple outlets, or as 
wholesaling second-hand books. 

In connection with the handling, offering for sale, or sale by said 
competing purchasers of said books so purchased from it, respondent 
had and published, or caused to be published, in its catalogs and price 
lists of said books, and otherwise, a return for credit policy. Said 
policy specified the terms upon which respondent undertook to fur- 
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nish or accord the service or facility of accepting the return for credit 
of unsold copies of said books. Illustrative of said policy is the 
following, which appeared in respondent’s catalog and price list. of 
said books dated April 1, 1949: 


RETURN FOR CREDIT POLICY. Our policy governing the acceptance for 
credit of unsold copies of our own publications ordered for class use is as 
follows: 


We will accept for full credit up to 3314% of the number of copies of any 
title listed in this catalog which has been ordered directly from us providing 
that the books are returned in a perfectly fresh and saleable condition 
within 60 days after the opening date of the term or semester for which 
they were ordered, all transportation and carriage charges prepaid. Ship- 
ments should be addressed to our wareroom: 726 Broadway, New York 3, 
N. Y. Exceptions to the above policy are the volumes in the Crofts Classics 
series and in the Classiques Larousse series, of which no returns are 
accepted. 


We reserve the right to reship to the sender, without notification, transporta- 
‘tion charges collect, any returns not in accordance with the above. 

Respondent furnished or accorded said service or facility upon the 
terms specified in said policy to all of said competing purchasers 
except those characterized by respondent as handling as a substantial 
part of their activities second-hand books through multiple outlets 
or as wholesalers of second-hand books. 

Respondent failed or refused to furnish or accord said service or 
facility to those of said competing purchasers so characterized for 
the reason that they were so characterized. 

Par. 5. The acts and practices of respondent as above alleged violate 
subsection (e) of section 2 of the Clayton Act as amended by the 
Robinson-Patman Act (U.S. C., title 15, sec. 13). 


DECISION OF THE CoMMISSION 


Pursuant to rule XXII of the Commission’s rules of practice, and 
as set forth in the Commission’s Decision of the Commission and 
Order to File Report of Compliance, dated June 13, 1951, the initial 
decision in the instant matter of trial examiner Frank Hier, as set 
out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY FRANK HIER, TRIAL EXAMINER 


Pursuant to the provisions of the Clayton Act as amended by the 
Robinson-Patman Act, approved June 19, 1936 (U.S. C., title 15, 
sec. 13), the Federal Trade Commission on May 3, 1950, issued and 
subsequently served its complaint in this proceeding upon Appleton- 
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Century-Crofts, Inc., a corporation, charging it with violation ofsub- 
section (e) of section 2 of said act as amended. On June 21, 1950, 
respondent filed its answer. At the initial hearing on October 16, 
1950, for the taking of testimony and receipt of other evidence, re- 
spondent moved to withdraw its answer theretofore filed and for leave 
to file substitute answer, which latter answer “agreed that the facts 
stated in the complaint might be deemed admitted.” This substitute 
answer was rejeced by the trial examiner for the reason that it did 
not constitute an outright admission of the facts. Respondent’s mo- 
tion to substitute was therefore denied. Respondent’s counsel stated 
his desire to appeal this ruling to the Commission and further stated 
that if the appeal were denied by the Commission respondent would file 
a substitute answer admitting outright all the material allegations of 
fact set out in the complaint. In view of this professional under- 
taking, the trial examiner thereupon canceled further hearings and 
closed the proceeding for the purpose of taking evidence. Permis- 
sion to appeal under rule XX of the Commission’s rules of practice 
was requested by the respondent on October 30, 1950, accompanied 
by a brief. On February 5, 1951, the Commission refused to enter- 
tain the appeal, and thereafter on February 21, 1951, respondent filed 
answer admitting all material allegations of fact set forth in the com- 
plaint, waiving hearing as to facts and refraining from contesting the 
proceeding, such admissions being qualified only to the extent that 
they were made for the purpose of this proceeding solely and reserving 
the right to submit proposed findings and conclusions of fact or of 
law. No proposed findings or conclusions were submitted by counsel 
on either side. Thereafter, this proceeding regularly came on for final 
consideration by said trial examiner upon the complaint and substi- 
tute answer filed February 21, 1951, and the trial examiner, after con- 
sideration of the record herein, makes the following findings as to the 
facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondent, Appleton-Century-Crofts, Inc., is a cor- 
poration organized, existing and doing business under and by virtue of 
the laws of the State of New York, with its principal office and place of 
business at 35 West Thirty-second Street, New York, N. Y. 

Par. 2. Respondent is now, and during more than 2 years last past 
has been, engaged in the business of publishing books, including educa- 
tional books for text and general reference use, and of selling said books 
to purchasers with places of business located in many States of the 
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United States and in the District of Columbia for resale within the 
United States. In the course and conduct of said business, respond- 
ent caused said books so sold to be transported from one or more 
States to said purchasers located in other States and in the District of 
Columbia. 

Par. 3. In the course of its said business in commerce, respondent 
has discriminated in favor of some and against others of said pur- 
chasers of said books bought for resale by contracting to furnish or 
furnishing, or by contributing to the furnishing, of services or facili- 
ties connected with the handling, sale, or offering for sale of said books 
so purchased, upon terms not accorded to all competing purchasers on 
proportionally equal terms. 

Among such services or facilities was that of accepting the return 
for credit of unsold copies of said books, including, as found in para- 
graph 4, unsold copies of said educational books. 

Par. 4. In the course and conduct of its said business in commerce, 
respondent sold said educational books to purchasers who bought them 
for, and were competitively engaged in, their resale at retail to students 
and others for use in connection with classes during particular school 
terms or semesters. ; 

Some of said purchasers, including some who owned or operated two 
or more places of business, also engaged, in varying degrees, in the busi- 
ness of buying second-hand educational books from, and selling them 
to, retail book stores and/or students; and, of those purchasers so en- 
gaged in the second-hand book business, except those purchasing from 
and selling to students in their respective localities, respondent charac- 
terized some as handling, as a substantial part of their activities, 
second-hand books through multiple outlets, or as wholesaling second- 
hand books. 

Par. 5. In connection with the handling, offering for sale, or sale by 
said competing purchasers of said books so purchased from it, re- 
spondent had and published, or caused to be published, in its catalogs 
and price lists of said books, and otherwise, a return for credit policy. 
Said policy specified the terms upon which respondent undertook to 
furnish or accord the service or facility of accepting the return for 
credit of unsold copies of said books. Illustrative of said policy is the 
following, which appeared in respondent’s catalog and price list of said 
books dated April 1, 1949: 


RETURN FOR CREDIT POLICY. Our policy governing the acceptance for 
credit of unsold copies of our own publications ordered for class use is as follows: 


We will accept for full credit up to 3314% of the number of copies 
of any title listed in this catalog which has been ordered directly from us 
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providing that the books are returned in a perfectly fresh and saleable con- 
dition within 60 days after the opening date of the term or semester for 
which they were ordered, all transportation and carriage charges prepaid. 
Shipments should be addressed to our wareroom: 726 Broadway, New York 
3, N.Y. Exceptions to the above policy are the volumes in the Crofts Classics 
series and in the Classiques Larousse series, of which no returns are 
aecepted. 
We reserve the right to reship to the sender, without notification, transpor- 
tation charges collect, any returns not in accordance with the above. 
Respondent furnished or accorded said service or facility upon the 
terms specified in said policy to all of said competing purchasers ex- 
cept those characterized by respondent as handling, as a substantial 
part of their activities, second-hand books through multiple outlets 
er as wholesalers of second-hand books. 
Respondent failed or refused to furnish or accord said service or 
facility to those of said competing purchasers so characterized for 
the reason that they were so characterized. 


CONCLUSION 


The acts and practices of respondent, as above found, violate sub- 
section (e) of section 2 of the Clayton Act as amended by the Robin- 
son-Patman Act (U.S. C., title 15, sec. 13). 


ORDER 


[tis ordered, That Appleton-Century-Crofts, Inc., a corporation, its 
officers, representatives, agents, and employees, directly or through 
any corporate or other device, in or in connection with the sale of books 
in commerce, as “commerce” is defined in the Clayton Act, do forth- 
with cease and desist from discriminating, directly or indirectly, 
among competing purchasers of such books bought for resale, 

1. By furnishing, or contributing to the furnishing, of the service 
or facility of accepting the return for credit of unsold copies of such 
books, to any purchaser-of such books, when such service or facility 
is not accorded on proportionally equal terms to other purchasers of 
such books, who compete in the resale thereof with purchasers who 
receive such service or facility. 

2. By furnishing, or contributing to the furnishing, of any services 
or facilities connected with the handling, sale, or offering for sale of 
books purchased from respondent, to any purchaser thereof upon terms 
not accorded to all competing purchasers on proportionally equal 
terms. 
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ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall, within 60 days after 
service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with the order to cease and desist [as required by said 
declaratory decision and order of June 13, 1951]. 
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In THE MATTER OF 


LOUIS GORDON AND BEN GORDON TRADING AS BENGOR 
PRODUCTS CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 4420. Complaint, Dec. 16, 1940—Decision, June 20, 1951 


Where two partners engaged in the interstate sale and distribution of miscel- 
laneous merchandise including cosmetics, perfumes, shaving and dental 
cream, soap, drug and household sundries, handkerchiefs, ladies’ hose, 
pajamas, pocketbooks, punchboards, push cards, novelties, and household 
notions; in advertising their merchandise in trade magazines and news- 
papers, and in catalogs and advertising circulars distributed through the 
mail and otherwise to wholesale purchasers— 

(a) Represented that various products were ordinarily and customarily sold 
to consumers at a stated price through such typical statements as “Dr. Sachs 
Dental Cream 35¢ size tube Dozen 45¢ 60¢ size tube Dozen 65¢,” “Royal 
Blue Dental Cream * * * 35¢ size tube Dozen 45¢ 60¢ size tube Dozen 
65¢,” and “Powder & Perfume Combination * * * a real Flash. Is 
packed 12 deals to a box. Retails for 25¢ each. Priced to Beat All Com- 
petition. Dozen 65¢ gross $7.20 * * * Sun Glo Roses Annette price 
$1.00” ; 

When in fact the aforesaid and other products offered and sold by them were 
ordinarily sold to consumers at prices considerably lower than those so repre- 
sented as consumer prices; 

With the result of placing in the hands of retailers buying such products for 
resale an instrumentality whereby they might deceive the purchasing pub- 
lic by offering said products at purported discounts from the factitious retail 
price; 

(0) Falsely represented that certain of their products were made in accordance 
with the formula and under the supervision of a member of the medical or 
dental profession through such statements as “Dr. Dade’s Skin Soap,” ete. ; 

(c) Falsely represented that certain of their domestic perfumes were manufac- 
tured in France and imported into the United States through the use of 
the term “Parfums Jockey Club de Paris’; and, 

(d) Falsely represented that certain rayon products were composed wholly of 
Silk and that others were composed of silk in combination with rayon, 
through such statements as “Ladies’ Silk Rayon Hose,” “Ladies Hose Rayon 
Silk Ringless,” “A dainty and distinctive handkerchief of rayon silk * * *” 
“Men’s Pure Silk Handkerchiefs,” and “Men’s Silk Pajamas Manufactured 
from Rayon Silk”; 

With effect of misleading and deceiving the purchasing public and retailers into 
the erroneous belief that such false representations were true, and with 
capacity and tendency so to do and thereby induce purchase of their said 
products; and, 

Where said partners, engaged in the interstate sale and distribution of push 
cards and punchboards which, bearing explanatory legends or blank spaces 


BENGOR PRODUCTS CO. 1379 


1378 Complaint 


provided therefor, were designed for use in the sale and distribution of 
merchandise at retail by means of a game of chance under a plan whereby 
the purchaser of a push or punch who, by chance, selected a concealed win- 
ning number, secured an article without additional cost and at much less 
than the normal retail price, others receiving nothing further for their 
money— 

Sold such device to dealers engaged in the sale and distribution of other mer- 
chandise; and thereby supplied to and placed in the hands of others the 
means of conducting lotteries, gift enterprises, or games of chance in the 
sale and distribution of their merchandise to the consuming public, con- 
trary to established public policy of the United States: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted severally unfair 
methods of competition in commerce and unfair or deceptive acts or prac- 
tices therein. 


As respects the allegations in the complaint that respondents represented that 
they were giving certain merchandise free, that in fact the merchandise was 
given only to purchasers of other merchandise, that the price of the so-called 
free merchandise was included in that of other merchandise, and that such 
offer of free goods constituted their regular methe’ of doing business: 

It appearing that the record showed that respondents had discontinued such 
false representations in 1940, the Commission, in the absence of any reason 
to believe that they would be resumed, was of the opinion that in the circum- 
stances the public interest did not then required further corrective action 
as to said discontinued practice. 

Before U7. L. C. Russell and Mr. John L. Hornor, trial examiners. 

Mr. Joseph C. Fehr and Mr. J. W. Brookfield, Jr. for the Com- 
mission. 

Mr. Samuel J. Ernstoff, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Louis Gordon and 
Ben Gordon, individuals and copartners trading as Bengor Products 
Co., hereinafter referred to as respondents, have violated the pro- 
visions of said act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

ParacrarH 1. Respondents, Louis Gordon and Ben Gordon, are 
copartners doing business under the trade name of Bengor Products 
Co., with their principal office and place of business located at 878 
Broadway, in the city of New York, State of New York. 

Par. 2. Respondents are now, and for more than 2 years last past 
have been, wholesale dealers engaged in the sale and distribution in 
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commerce among and between the various States of the United States 
of a variety of miscellaneous merchandise, including cosmetics, per- 
fumes, shaving and dental creams, soap, drug and household sundries, 
handkerchiefs, ladies’ hose, pajamas, pocketbooks, punchboards, nov- 
elties, and various household notions. Respondents cause said prod- 
ucts when sold by them to be shipped from their principal place of 
business in the State of New York to the purchasers thereof located in 
various other States of the United States, and in the District of 
Columbia. 

Respondents maintain, and at all the times mentioned herein have 
maintained, a course of trade in said products in commerce among 
and between the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of their business the respondents 
are now and during all times mentioned herein have been, engaged in 
substantial competition with various other individuals and copartner- 
ships and with corporations engaged in the offering for sale and selling 
various items of merchandise similar to those sold and distributed by 
respondents in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 4. In the course and conduct of their business the respondents 
publish catalogs and various advertising circulars listing and describ- 
ing the various articles of merchandise sold and distributed by them. 
Respondents distribute such catalogs and circulars by United States 
mails and by other means to purchasers and prospective purchasers 
located in the various States of the United States and in the District 
of Columbia. 

For the purpose of inducing the purchase of the various products 
sold and distributed by them and listed in said catalogs and circulars, 
the respondents in the course and conduct of their business have en- 
gaged in the practice of falsely representing the quality, material, 
construction, durability, price, point of origin, and other characteris- 
tics of the products sold and distributed by them. In furtherance of 
this practice the respondents place in said catalogs and circulars 
various descriptive statements concerning their various products, 
which statements are exaggerated, false, and misleading. 

Par. 5. Typical of these acts and practices are representations made 
by the respondents with reference to the retail selling price or value of 
certain of their products as follows: 

(1) DR. SACHS DENTAL CREAM: 


35¢ size tube Dozen 45¢. 
60¢ size tube Dozen 65¢. 
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(2) ROYAL BLUE DENTAL CREAM: 
Quality guaranteed. 
35¢ size tube Dozen 45¢. 
60¢ size tube Dozen 65¢. 

(3) POWDER & PERFUME COMBINATION. A large box of quality face 
powder in assorted shades and a bottle of perfume cellophaned together. 
A real FLASH. Is packed 12 deals to a box. Retails for 25¢ each. 


PRICED TO BEAT ALL COMPETITION. Dozen 65¢. Gross $7.20. 
(Illustration of single box or package shows words and figures as 
follows:) Sun Glo Roses Annette Price $1.00. 


By means of the above representations and others similar thereto 
not specifically set out herein, the respondents represent that various 
of their products have a retail price greatly in excess of the actual 
selling price at which such merchandise ordinarily and customarily is 
sold to consumers. Respondents’ dental creams, represented as “60¢ 
size,” actually are sold to the retail trade at 65 cents per dozen. 
Respondents’ “Powder and Perfume Combination,” represented as 
retailing at 25 cents, is sold to retailers at 65 cents per dozen packages. 

The aforesaid false and misleading statements and representations 
consisting of fictitious retail prices for such products place in the 
hands of retailers and peddlers, buying such products from respondents 
for resale, an instrumentality and means whereby said retailers and 
peddlers may mislead and deceive a substantial portion of the purchas- 
ing public by enabling such peddlers and dealers to represent and 
vite for sale and sell respondents said products at various purported 
discounts from the marked resale price. 

Par. 6. Also typical of the acts and practices hereinabove described 
are representations that certain items of merchandise are given free 
on various quantity purchases, such as the following: 

FREE MERCHANDISE—Your choice. 
Value $7.50, H-Z ELECTRIC RAZOR FREE with an order of $100.00 or 


more. 
Value $5.00, 26 Piece Wm. A. Rogers Silverware be! FREE with an order 


of $60.00 or more. 
LIGHTHOUSE ELECTRIC CLOCK, Value $5.00 FREE with an order of 


$75.00 or more. 

The products and articles of merchandise which the respondents 
represent are given free are not free in any instance. The respondents 
do not give any specified items of merchandise free, as the price of 
the so-called “free” items of merchandise are included in the price of 
other articles of merchandise. The price paid by the purchaser is 
the regular price which would be paid for the combination of various 
items including so-called “free” goods. Furthermore, this offer of 
“free” goods is one of long-standing and constitutes respondents’ per- 
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manent method of doing business, and the price of the “free” goods 
is included in the price of other items which must be purchased to 
obtain the so-called “free” items. 

Par. 7. Another typical example of the acts and practices herein- 
above described is the use of such designations as “Dr. Sachs,” and 
“Dr. Dade’s,” in the trade or brand name of their various products by 
which feepomients represent that the formula of such products has 
been prepared from a formula of a member of the medical or dental 
professions or that such products are made under the supervision and | 
direction of a medical or dental practitioner. Examples of the use 
of such names by the respondents are the following: 

Dr. Sachs Dental Cream 
Dr. Dade’s Skin Soap 

The products so marked, stamped, branded, advertised, and sold 
by the respondents are not made in accordance with the formula of a 
member of the medical or dental profession. Said products are not 
made under the supervision of a member of the eouea or dental 
professions as represented. 

Par..8...Another and typical example of the acts-and ae here- 
inabove described is the representation by the respondents that certain 
of their cosmetic products are manufactured in France and imported 
into the United States. In this connection the respondents use the 
statements “Parfums. Jockey Club de Paris” in describing various of 
their products. By this means the respondents represent that such 
products are manufactured in France and imported into the United 
States. 

In truth and in fact such perfumes sold and distributed by the 
respondents are not imported from France or any other foreign coun- 
try into the United States but are wholly manufactured within the 
United States. 

There is a preference on the part of the buying public for et 
which are manufactured in foreign countries and imported into the 
United States. This is particularly true regarding perfumes manu- 
factured in France, and such goods so manufactured and imported 
demand and bring fron the purchasing public a higher price in the 
markets of the United States than domestic retains and cosmetics 
of the same nature and description. 

Par. 9. A further typical example of the acts and practices of the 
respondents as hereinabove described are false representations with 
reference to the constituent fibers of which various of their products 
are made. In describing ladies’ hose, men’s handkerchiefs, and men’s 
pajamas, the respondents make the following statements: 
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LADIES’ SILK Rayon Hose. 

LADIES’ HOSE, Rayon Silk Ringless. 

A dainty and distinctive handkerchief of rayon silk with poautiful cut-out 
borders. 

Men’s Pure Silk Handkerchiefs. 

Men’s Silk Pajamas Manufactured from Rayon Silk. 

By means of the above statements and representations the respond- 
ents represent that the various products so described are made wholly’ 
of silk, the product of the cocoon of the silkworm, or are composed of 
silk in combination with rayon, when in truth and in fact all of said 
products are composed wholly of rayon. 

Par. 10. Over a period of many years the word “silk” has had, and 
still has, in the minds of the purchasing and consuming public gen- 
erally a definite and specific meaning as being the product of the 
cocoon of the silkworm. Silk products for many years have held, 
and still hold, great public esteem and confidence for their pre-eminent 
qualities. 

Rayon is a chemically manufactured fiber or fabric which may be 
manufactured so as to simulate silk and when so manufactured it has 
the appearance and feel of silk and is by the purchasing public prac- 
tically indistinguishable from silk. By reason of these qualities, 
rayon, when manufactured to simulate silk and not designated as 
rayon, is readily believed and accepted by the purchasing public as 
being silk, the product of the cocoon of the silkworm. 

Par. 11. The use by the respondent of the acts and practices here- 
inabove described, and the foregoing false, deceptive, and misleading 
statements and representations, has had and now has the capacity 
and tendency to and does mislead and deceive a substantial portion 
of the purchasing public and retail dealers into the erroneous and 
mistaken belief that such false statements, representations, and adver- 
tisements are true, and to induce a portion of the purchasing public 
and retail dealers, because of such erroneous and mistaken belief, to 
purchase respondents’ products. 

Par. 12. In addition to the false, deceptive, and misleading repre- 
sentations hereinabove described, the respondents are also engaged in 
the sale and distribution in commerce among and between various 
States of the United States of devices commonly known as push cards 
and punchboards to dealers engaged in the sale and distribution of 
various other articles of merchandise in commerce among and between 
the various States of the United States and in the District of Columbia. 
These various lottery devices are listed and described by the respond- 
ents in their various catalogs and advertising circulars. Said push 
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cards and punchboards are so prepared and arranged as to involve 
games of chance, gift enterprises, or lottery schemes when used in 
making sales of articles of merchandise’ to the purchasing public. 
Respondents sell and distribute, and have sold and distributed, various 
kinds of said punchboards or lottery devices, all of which devices 
involve the same chance or lottery features when used in connection 
.with the sale or distribution of merchandise and vary only in detail. 

Many of said punchboards or lottery devices have printed on the 
faces thereof certain legends or instructions that explain the manner 
in which said devices are to be used or may be used in the sale or 
distribution of various specified articles of merchandise. The prices 
of the sales on said punchboards or lottery devices vary in accordance 
with the individual device. Each purchaser is entitled to one punch 
or push from the punchboard or lottery device, and when a push or 
punch is made a disk or printed slip is separated from the punchboard 
or lottery device and a number is disclosed. The numbers are effec- 
tively concealed from the purchasers and prospective purchasers until 
a selection has been made and the push or punch completed. Certain 
specified numbers entitle purchasers to designated articles of mer- 
chandise. Persons securing lucky or winning numbers receive articles 
of merchandise without additional cost at prices which are much less 
than the normal retail prices of said articles of merchandise. Persons 
who do not secure such lucky or winning numbers receive nothing for 
their money. The articles of merchandise are thus distributed to the 
consuming or purchasing public wholly by lot or chance. 

Others of said punchboards or lottery devices have no instructions 
or legends thereon but have blank spaces provided therefor. On those 
punchboards or lottery devices the purchasers thereof place instruc- 
tions or legends which have the same import and meaning as the in- 
structions or legends placed by the respondents on said punchboards 
or lottery devices first hereinabove described. The only use to be 
made of said punchboards or lottery devices, and the only manner in 
which they are used, by the ultimate purchasers thereof is in com- 
bination with other merchandise so as to enable said ultimate pur- 
chasers to sell or distribute said other merchandise by means of lot 
or chance as hereinabove alleged. 

Par. 13, Many persons, firms, and corporations who sell and dis- 
tribute, and have sold and distributed candy, cigarettes, clocks, razors, 
cosmetics, clothing, and other articles of merchandise in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia, purchase and have purchased respondents’ said 
punchboard and push-card devices, and pack and assemble, and have 
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packed and assembled, assortments comprised of various articles of 
merchandise together with said punchboard and push-card devices. 
Retail dealers who have purchased said assortments, either directly or 
indirectly, have exposed the same to the purchasing public and have 
sold or distributed said articles of merchandise by means of said punch- 
boards and push cards in accordance with the sales plan as herein- 
above described. Because of the element of chance involved in con- 
nection with the sale and distribution of said merchandise by means 
of said devices, many members of the purchasing public have been 
induced to trade or deal with retail dealers selling or distributing said 
merchandise by means thereof. As a result thereof, many retail 
dealers have been induced to deal with or trade with manufacturers, 
wholesale dealers, and jobbers who sell and distribute said merchandise 
together with said devices. Said persons, firms, and corporations have 
many competitors who sell or distribute like or similar articles of 
merchandise in commerce between and among the various States of 
the United States and in the District of Columbia. Said competitors 
are faced with the alternative of descending to the use of said lottery 
devices or other similar devices which they are under a powerful moral 
compulsion not to use in connection with the sale or distribution of 
their merchandise, or to suffer loss of substantial trade. Said com- 
petitors do not sell or distribute their merchandise by means of said 
devices or similar devices because of the element of chance or lottery 
features involved therein, and because such practices are contrary to 
the public policy of the Government of the United States and in viola- 
tion of criminal laws, and such competitors refrain from supplying to, 
or placing in the hands of, others punchboard or push-card devices, 
or any other similar devices which are to be used, or which may be used 
in connection with the sale or distribution of the merchandise of such 
competitors to the general public by means of a lottery or chance. 
As a result thereof, substantial trade has been unfairly diverted to 
said persons, firms, and corporations from said competitors in said 
commerce, who do not sell or use such devices. 

Par. 14. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles 
of merchandise at prices much less than the normal retail prices thereof 
and teaches and encourages gambling among members of the public, 
all to the injury of the public. The use of said sales plan or method 
in the sale of merchandise and the sale of merchandise by and through 
the use thereof, and by the aid of said sales plan or method is a 
practice of a sort which is contrary to an established public policy of 
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the Government of the United States and in violation of criminal 
laws, and constitutes unfair methods of comipesisipD and unfair acts 
and practices in said commerce. ; 

The sale or distribution of said lottery devices by respondents, as 
hereinabove alleged, supplies to, and places in the hands of, others the 
means of conducting lotteries, games of chance, or gift enterprises in 
the sale or distribution of their merchandise. Respondents thus sup- 
ply to, and place in the hands of, said persons, firms, and corporations 
the means of, and instrumentalities for, engaging in unfair methods 
of competition and unfair acts and practices within the intent and 
meaning of the Federal Trade Commission Act. 

Par. 15. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and of re- 
spondents’ competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Rervorr, Finprnes as ro THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on December 16, 1940, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
methods of competition in‘commerce and unfair and deceptive acts 
and practices in commerce in violation of the provisions of that act. 
After the filing of respondents’ answer, testimony, and other evidence 
in support of the allegations of the complaint, including a stipulation 
of counsel admitting all of the allegations of the complaint with the 
exception of those included in the second subparagraph of paragraph 
4 and paragraphs 12 to 15, inclusive, were introduced before trial 
examiners of the Commission theretofore duly designated by it (no 
testimony or other evidence having been presented in opposition to the 
allegations of the complaint) and such testimony and other evidence 
were duly recorded and filed in the office of the Commission. There- 
after, the proceeding regularly came on for final hearing before the 
Commission upon the aforesaid complaint, the respondents’ answer 
thereto, the testimony, and other evidence, and the recommended deci- 
sion of the substitute trial examiner, the trial examiner originally 
designated by the Commission being deceased, and brief in support of 
the complaint (no brief having been filed on behalf of the respondents 
and oral argument not having. been requested) ; and the Commission 
having duly considered the matter and being now fully advised in the 
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premises, finds that this proceeding is in the interest of the public and 

makes this its findings as to the facts and its conclusion drawn 

therefrom. ; 
FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondents, Louis Gordon and Ben Gordon, are co- 
partners doing business under the trade name of Bengor Products 
Co., with their principal office and place of business located at 119 Fifth 
Avenue, in the city of New York, State of New York. : 

Par. 2. Respondents are now and for many years have been whole- 
sale dealers engaged in the sale and distribution in commerce among 
and between the various States of the United States of a variety of 
miscellaneous merchandise, including cosmetics, perfumes, shaving 
and dental creams, soap, drug and household sundries, handkerchiefs, 
ladies’ hose, pajamas, pocketbooks, punchboards, push cards, novelties, 
and various household notions. Respondents cause said products, 
when sold by them, to be shipped from their principal place of busi- 
ness in the State of New York to the purchasers thereof located in 
various other States of the United States and in the District of 
Columbia. Respondents now maintain, and at all times mentioned 
herein have maintained, a course of trade in said products in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of their said business, respondents 

-are now and during all times mentioned herein have been engaged 
in substantial competition with various other copartnerships and with 
individuals and corporations also engaged in the offering for sale 
and selling of various items of merchandise similar to those sold and 
distributed by respondents in commerce among and between the var- 
ious States of the United States and in the District of Columbia. 

Par. 4. In the course and conduct of their said business respondents 
have made representations with respect to the said merchandise in 
advertisements placed in trade magazines and newspapers and in 
catalogs and advertising circulars listing and describing the various 
articles of merchandise sold and distributed by them. Respondents 
cause such representations to be distributed by the United States 
mails and by other means to wholesale purchasers and prospective 
wholesale purchasers located in the various States of the United States 
and in the District of Columbia. 

Par. 5. Among and typical of respondents’ said representations 
are the following: 
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DR. SACHS DENTAL CREAM: 
85¢ size tube Dozen 45¢. 

60¢ size tube Dozen 65¢. 

ROYAL BLUE DENTAL CREAM: 
Quality guaranteed. 

35¢ size tube Dozen 45¢. 

60¢ size tube Dozen 65¢. 


POWDER & PERFUME COMBINATION. a large box of quality face powder 
in assorted shades and a bottle of perfume cellophaned together. A real FLASH. 
Is packed 12 deals to a box. Retails for 25¢ each, PRICED TO BEAT ALL 


COMPETITION. Dozen 65¢ Gross $7.20. 
(Illustration of single box or package shows words and figures as follows:) 
Sun Glo Roses Annette Price $1.00. 


Dr. Dade’s Skin Soap. 
Parfums Jockey Club de Paris. 
LADIES SILK Rayon Hose. 
LADIES HOSH, Rayon Silk Ringless. 


A dainty and distinctive handkerchief of rayon silk with beautiful cut out borders. 
Men’s Pure Silk Handkerchiefs. 
Men’s Silk Pajamas Manufactured from Rayon Silk. 

Par. 6. By the use of the foregoing statements and representations, 
and others of similar import, the respondents have represented directly 
or by implication— 

(a) That various of their products are ordinarily and customarily 
sold to consumers at a stated price; ; 

(6) That certain of their products were made in accordance with a 
formula and under the supervision of a member of the medical or 
dental profession ; 

(c) That certain of their perfumes are manufactured in France 
and imported into the United States; and 

(d) That certain of their products are composed wholly of silk and 
that other of their products are composed of silk in combination with 
rayon. 

Par. 7. (a) Dr. Sachs Dental Cream, Royal Blue Dental Cream, 
Powder and Perfume combination, and various other products offered 
for sale and sold by respondents are ordinarily and customarily sold 
to consumers at prices considerably lower than those prices repre- 
sented by respondents to be the actual consumer prices as hereinabove 
described. Respondents’ said representations are false and misleading. 

The aforesaid false and misleading representations consisting of 
fictitious retail prices for such products place in the hands of retailers 
buying such products from respondents for resale an instrumentality 
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and means whereby said retailers may mislead and deceive a sub- 
stantial portion of the purchasing public by enabling such retailers 
to represent and offer for sale and sell respondents’ said products 
at various purported discounts from the fictitious retail price. 

(6) Respondents’ articles of merchandise, the trade or brand name 
of which contains the designation “Doctor,” or any abbreviation or 
simulation thereof, are not made in accordance with a formula of, or 
under the supervision of, a member of the medical or dental profes- 
sion. Respondents’ use of such a trade or brand name is false and 
misleading. 

(c) The perfumes sold and distributed by the respondents are not 
imported from France into the United States but are wholly manu- 
factured within the United States, and respondents’ representations 
to the contrary are untrue. 

There is a preference on the part of the buying public for perfumes 
which are manufactured in France and imported into the United 
States, and such goods so manufactured and imported bring a higher 
price in the markets of the United States than domestic perfumes of 
the same nature and description. 

(¢d) The products which respondents represented as being composed 
wholly of silk and those products which they represented as being 
composed of silk in combination with rayon are in fact products com- 
posed wholly of rayon. <A substantial portion of the purchasing 
public prefers silk products to those composed of rayon. 

Par. 8. The use by the respondents of the acts and practices herein- 
above described and the foregoing false, deceptive, and misleading 
statements and representations has had, and now has, the capacity and 
tendency to and does mislead and deceive a substantial portion of the 
purchasing public and retail dealers into the erroneous and mistaken 
belief that such false statements, representations, and advertisements 
are true, and to induce a portion of the purchasing public and retail 
dealers, because of such erroneous and mistaken belief, to purchase 
respondents’ products. 

Par. 9. The respondents are now, and for many years have been, 
engaged in the sale and distribution of lottery devices commonly 
known as push cards and punchboards to dealers engaged in the sale 
and distribution of various other articles of merchandise. Respond- 
ents cause and have caused said devices, when sold, to be transported 
from their place of business in the State of New York to purchasers 
thereof at their respective places of business in various States of the 
United States other than the State of New York. 
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Par. 10. Certain of the said punchboards and push cards have 
printed on the faces thereof certain legends or instructions that ex- 
plain the manner in which they are to be used in the sale or distribu- 
tion of various specified articles of merchandise. The prices of the 
sales on said punchboards and push cards vary in accordance with the 
individual device. Each purchaser, upon paying the price for one 
chance, is entitled to one punch or push from the lottery device, and 
when a push or punch is made a disk or printed slip is separated from 
the lottery device and a number is disclosed. The numbers are effec- 
tively concealed from the purchasers and prospective purchasers until 
a selection has been made and the push or punch completed. Certain 
specified numbers entitle purchasers to designated articles of merchan- 
dise. Persons selecting winning numbers receive the articles of mer- 
chandise without additional cost. The cost of one chance is much less 
than the normal retail price of the said article of merchandise. Per- 
sons who buy a chance but do not select a winning number receive 
nothing for their money. The said articles of merchandise are thus 
distributed to the consuming public wholly by lot: or chance. 

The said punchboards and push cards sold by respondents which 
carry legends as above described are designed for use by the ultimate 
purchasers in combination with merchandise of the type described 
on the said legend so as to enable the ultimate purchasers to sell such 
merchandise by means of lot or chance in the manner hereinabove 
described. That these punchboards and push cards are designed 
and sold for that specific purpose is evident not only from the make- 
up of the boards and cards themselves, but also from statements made 
by the respondents in their: catalogs advertising the said devices. 
Thus, the respondents supply to and place in the hands of others 
the means of conducting lotteries, gift enterprises, or games of chance 
in the sale and distribution of merchandise to the consuming public. 

Par. 11. Certain other of the said punchboards and push cards 
have no instructions or legends thereon but have blank spaces pro- 
vided therefor. Except when used for gambling, where persons se- 
curing winning numbers are paid money prizes, the only use to be made 
of said boards or cards by the ultimate purchasers is in the sale or 
distribution of merchandise by lot or chance. 

Par. 12. The sale and distribution of said lottery devices by re- 
spondents, as above set forth, supplies to and places in the hands of 
others the means of conducting lotteries, games of chance, or gift 
enterprises in the sale or distribution of their merchandise. Supply- 
ing the means of conducting lotteries, games of chance, or gift enter- 
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prise in the sale or distribution of merchandise is a practice contrary 
to established public policy of the United States, 

Par. 18. The complaint in this proceeding further alleges that 
respondents represented that they were giving certain merchandise 
free, that in fact the merchandise was given only to purchasers of 
other merchandise, that the price of the so-called free merchandise 
was included in the price of the other merchandise, and that this offer 
of free goods constituted respondents’ regular method of doing busi- 
ness. The record shows that respondents discontinued these com- 
plained of false representations in 1940. The Commission, having no 
reason to believe that the complained of representations will be re- 
sumed, is of the opinion that in the circumstances the public interest 
does not require further corrective action as to this discontinued prac- 
tice at this time. 

CONCLUSION 


The acts and practices of the respondents as herein found are all 
to the prejudice and injury of the public. The acts and practices of 
the respondents relating to false representations as found in para- 
graphs 4 through 8, inclusive, of these findings, constitute unfair 
methods of competition in commerce and unfair or deceptive acts 
or practices in commerce within the meaning of the Federal Trade 
Commission Act. The acts and practices of the respondents relating 
to the sale of lottery devices as found in paragraphs 9 through 12, 
inclusive, of these findings, constitute unfair acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the respondents’ 
answer thereto, testimony, and other evidence in support of the 
allegations of the complaint introduced before trial examiners of the 
Commission theretofore duly designated by it (respondents having 
presented no evidence in opposition to the allegations of the com- 
plaint), the recommended decision of the substitute trial examiner, 
the trial examiner originally designated herein being deceased, and 
brief in support of the complaint (no brief having been filed on behalf 
of the respondents and oral argument not having been requested), 
and the Commission having made its findings as to the facts and its 
conclusion that the respondents have violated the provisions of the 
Federal Trade Commission Act: 
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It is ordered, That the respondents, Louis Gordon and Ben Gordon, 
individually and as copartners trading as Bengor Products Co., or 
trading under any other name, and their agents, representatives, and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale, or distribution of any mer- 
chandise in commerce, as commerce is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from : 

1. Representing directly or by implication, that any merchandise 
offered for sale or sold has a retail price in excess of the actual selling 
price at which such merchandise ordinarily is sold to consumers. 

2. Using the word “Doctor,” or any abbreviation or simulation 
thereof, to designate, describe, or refer to any merchandise not made 
in accordance with the formula or under the supervision of a member 
of the medical or dental profession; or otherwise representing directly 
or by implication, that any such product has been so made. 

3. Using the term “Parfums Jockey Club de Paris,’ or any other 
term or word or words indicative of-French origin as a brand or 
trade name for perfumes manufactured or compounded in the United 
States; or representing in any other manner that perfumes so manu- 
factured or compounded were manufactured or compounded in 
France. 

4. Representing, directly or by implication, that any merchandise 
is composed wholly or in part of silk when such is not the fact. 

[tis further ordered, That said respondents and their agents, repre- 
sentatives, and employees, directly or through any corporate or other 
device, do forthwith cease and desist from: 

Selling or distributing in commerce, as commerce is defined in the 
Federal Trade Commission Act, push cards, punchboards, or other 
lottery devices which are to be used or may be used in the sale or dis- 
tribution of merchandise to the public by means of a game of chance, 
gift enterprise, or lottery scheme. 

Lt is further ordered, That the allegations of the complaint relating 
to the use of the word “free” be, and they hereby are, dismissed with- 
out prejudice to the right of the Commission to institute a new pro- 
ceeding or to take such further or other action at any time in the future 
with respect to the subject matter of such allegations as may be 
warranted by the then existing circumstances. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with said order. 
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In tHe Matter or 


AMERICAN TOBACCO CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 4827. Complaint, Mar. 9, 1943 —Decision, June 20, 1951 


Where one of the largest manufacturers of tobacco products in the United 
States, engaged in the competitive interstate sale and distribution of its 
said products; in advertising its Lucky Strike cigarettes in magazines of 
Nation-wide circulation, in newspapers of interstate circulation, by radio 
broadcasts in Nation-wide hook-ups, and by other means— 

(a) Represented that among independent tobacco experts—buyers, auctioneers, 
and warehousemen—Lucky Strike cigarettes had over twice as many exclu- 
Sive smokers as all other cigarettes combined ; 

The facts being that the results of its prior survey did not and could not 
accurately reflect such a preference; of 1,184 persons represented as such 
exclusive smokers, about 50 out of 440 included in said figure smoked no 
cigarettes; more than 100 of the 440 testified that they did not smoke Luckies 
exclusively; others testified that they smoked other brands exclusively, 
could not recall ever having been interviewed or had no connection with 
the tobacco business; others were the recipients from it of free cigarettes 
or sums of money; and some testified that they smoked Luckies before its 
representative and other brands in the presence of its competitors; 

(b) Represented that twice as many of such experts smoked Lucky Strike 
cigarettes exclusively as smoked all other brands because they sold and 
handled tobacco and saw the grade and quality purchased at auction for 
use in Luckies, represented as being superior to and more expensive than 
that purchased for competing brands, and because they knew tobacco best ; 

The facts being that any preference which they might have had for Luckies 
did not result from their knowledge as to the quality of the tobacco used 
therein, since the blend employed in its said product, among many others 
made by it, is a trade secret; its competitors bid on and purchase the same 
types and grades as it does, at tobacco auctions, and when a pile of tobacco 
is purchased by it, neither the auctioneer nor any other independent tobacco 
expert can tell whether it will be used by it in the manufacture of said 
cigarettes ; 

(c) Represented that Luckies were less acid than other popular brands, and 
that other popular brands had an excess acidity over such cigarettes of from 
53 to 100 percent ; 

The facts being that there is no significant difference in the acid in the tobacco 
used in the manufacture of popular brands or in the smoke therefrom ; 

(d) Represented that its said cigarettes were less irritating to the throat than 
competing brands, offered one’s throat protection, were easy on one’s throat, 
and provided protection against throat irritation and coughing; 


1 Amended. 
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The facts being there is no significant difference in the tars, resins, or nicotine 
in the smoke from all the leading brands of cigarettes, which is all irri- 
tating to the respiratory tract; while said corporation, as do its competitors, 
remo:'es a portion of the irritants from the tobacco in its processing, no 
manufacturer attempts to eliminate such constituents completely, and 
differences in the different brands are so slight that the smoke from one 
is no less irritating than that from others; and 

(e) Represented that Luckies contained less nicotine than did four other 
leading brands of cigarettes ; 

The facts being that the nicotine content of domestic tobaccos used in the 
manufacture of the leading brands varies considerably not only as among 
the several kinds or types but as among individual plants; it is practically 
impossible, by blending or otherwise, to maintain a given level of nicotine 
in the tobacco purchased; it, as do its competitors, bids upon and pur- 
chases substantially all grades of tobacco offered at public auction; to- 
baccos used in its said cigarettes are of substantially the same grades as 
those used in competing brands; and differences in the nicotine content 
in and hence the smoke from, the leading brands are so small as to have 
no Ssignificent effect on the body; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the false and erroneous belief that said repre- 
sentations were true and into the purchase of its said cigarettes as a re- 
sult thereof, to the substantial injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and of competitors, and con- 
stituted unfair methods of competition in commerce and unfair and de- 
ceptive acts and practices therein. 


AS respects respondent’s contention that since its representations concerning 
the acidity of its said cigarettes was discontinued several years prior to 
the issuance of the amendment complaint, the issuance of an order to 
cease and desist the same would not be in the public interest, respondent 
further contending, however, that the representations in question were 
not shown to be false, misleading, or deceptive it was manifestly in the 
public interest, under the circumstances, for the Commission, through the 
issuance of an appropriate order, to prevent the resumption of the use of 
such representations. 


As respects respondent’s contention that representations as to its said cigarettes 
containing less nicotine than competing brands were true, and also that 
no significance was claimed as a result of the lower nicotine content nor 
any representation made as to any particular effect of the smoke therefrom, 
it contending also that since such representations were discontinued prior 
to the commencement of the proceeding, the public interest did not require 
an order with respect thereto: 

The fact that it discontinued such misleading and deceptive representations with 
respect to its cigarettes and four other leading brands prior to the com- 
mencement of the proceeding did not make the issue with respect thereto 
devoid of public interest, the Commission was not satisfied that it might 
not resume such representations in the future, and it was manifestly in 
the public interest for it, in view of their misleading and deceptive nature, 
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to prevent such a resumption through the issuance of an appropriate 
order. 


As respects the charge in the amended complaint that certain other representa- 
tions were false, deceptive, and misleading, including the charge that re- 
spondent represented that Luckies were toasted and that it consistently 
paid more for cigarette tobacco purchased at auction markets than its 
competitors paid, and that it paid certain designated percentages more for 
its cigarette tobacco in certain designated markets than the average market 
price paid for all tobaccos sold at such markets, as reported by the United 
States Department of Agriculture: the Commission was of the opinion 
and found that such charges had not been sustained by the evidence. 

Before Mr. John L. Hornor, trial examiner. 

Mr. John R. Phillips, Jr., for the Commission. 

Chadbourne, Wallace, Parke & Whiteside, of New York City, and 
Covington, Burling, Rublee, O’Brian & Shorb, of Washington, D. C., 
for respondent. 

AMENDED COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that the American To- 
bacco Co., a corporation, hereinafter referred to as respondent, has 
violated the provisions of the said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its amended complaint, stating its 
charges in that respect as follows: 

Paracrary 1. Respondent, the American Tobacco Co., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of New Jersey with its principal office and place 
of business in New York City, State of New York. It is now, and 
for more than 5 years last past has been, engaged in the manufac- 
ture and processing of tobacco products, including cigarettes branded 
“Lucky Strike,” also known as “Luckies,” and in the sale and dis- 
tribution thereof in commerce between and among the various States 
of the United States and in the District of Columbia. It now 
causes, and for more than 5 years last past has caused, such tobacco 
products, when sold by it, to be transported from its processing plants 
in the States of Virginia and North Carolina to the purchasers thereof, 
some located in said States and others located in various other States 
of the United States and in the District of Columbia, and there is now, 
and has been for more than 5 years last past, a constant current of 
trade and commerce conducted by said respondent in such tobacco 
products, between and among the various States of the United States 
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and in the District of Columbia. Respondent is now, and for more 
than 5 years last past has been, one of the largest manufacturers of 
tobacco products in the United States and is now, and for more 
thn 5 years last past has been, in substantial competition with other 
corporations and with persons, firms, and partnerships engaged in 
the sale of tobacco products in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business, described in para- | 
graph 1 hereof, and for the purpose of aiding and promoting the sale 
by it of said Lucky Strike brand of cigarettes in the commerce afore- 
said, respondent has disseminated, and caused to be disseminated, by 
the United States mails, in magazines of Nation-wide circulation, in 
newspapers of interstate circulation, by radio broadcasts in Nation- 
wide hook-ups and by other means in commerce, advertisements in 
which it has represented and still represents, directly and by impli- 
cation: 

(a) That Luckies are toasted. 

(6) That among independent tobacco experts—buyers, auctioneers, 
and warehousemen—Luckies have over twice as many exclusive smokers 
as have all other cigarettes combined; that sworn records show such 
to be the fact. 

(c) That because such experts—buyers, auctioneers, and warehouse- 
men—sell and handle tobacco, because they see the grade and quality 
of tobacco purchased at auctions for Luckies, which is represented as 
being superior and more expensive than that purchased for competing 
brands, and because they know tobacco best, twice as many of them 
smoke Luckies exclusively as smoke all other brands. 

(d) That Luckies are less acid than other popular brands of 
cigarettes. . 

(e¢) That other popular brands of cigarettes have an excess of 
acidity over Lucky Strikes of from 53 to 100 percent. 

(7) That Luckies are less irritating to the throat than are competing 
brands. 

(g) That Lucky Strike cigarettes offer one throat protection and 
that Luckies are easy on one’s throat. 

(A) That in Luckies one has protection against throat irritation. 

(7) That in Luckies one has protection against coughing. 

(7) That Luckies contain less nicotine than do competing brands 
of cigarettes. 

(%) That certain throat irritants found in all tobacco have been 
driven out, taken out, removed, and expelled from the tobacco used 
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in Lucky Strike cigarettes in the processing of such tobacco into such 
cigarettes. 

(2) That respondent consistently pays more for cigarette tobacco 
purchased at auction markets than competitors pay for their cigarette 
tobacco at such markets and that respondent pays certain designated 
percentages more for its cigarette tobacco in certain designated markets 
than the average market price paid for all tobacco sold at such mar- 
kets, as reported by the United States Department of Agriculture. 

Par. 3. In truth and in fact: 

(1) Luckies are not toasted as that term is commonly understood 
by the purchasing public to whom respondent’s advertising is directed. 

(2) Among independent tobacco experts as classified by respondent. 
being tobacco buyers, auctioneers, and warehousemen, Lucky Strikes 
do not have twice as many, or as many, exclusive smokers as have all 
other cigarettes combined; there are no records sworn to and verified 
by such so-called experts which establish that such is the fact; many 
tobacco buyers, auctioneers, and warehousemen have never been inter- 
viewed by respondent’s representatives, and many of those who have 
been so interviewed and reported as being exclusive smokers of Luckies 
do not smoke Luckies exclusively and did not do so at the time of such 
interview. 

(3) Such tobacco experts do not know the grade, quality, type, or 
prices of all of the varieties of tobacco making up Luckies, or any 
other brand of cigarettes on the market, nor do they know the pro- 
portionate amounts of such grades, types, or varieties blended into 
Luckies or other brands. Many of such experts are not of the opinioa 
and do not believe that respondent buys the choicest or most expensive 
tobacco for its Lucky Strike cigarettes. Many of such experts have 
specialized knowledge of only one variety of tobacco and do not know 
how much of such variety is incorporated in respondent’s cigarettes, 
or in other brands. The blending process used by each cigarette com- 
pany and the proportions of the different types and varieties of tobacco 
making up the blend used in Luckies and in each other brand of cig- 
arettes are trade secrets and none of the experts mentioned have 
knowledge as to such matters. Those of such tobacco experts who 
smoke Luckies do not smoke them because of the knowledge gained 
in the pursuance of their respective occupations, nor because of any 
opinion which they may have as to who buys what tobacco in the 
markets, with which they are familiar. Many of such experts smoke 
Luckies because they have been given to them by respondent, or be- 
cause they prefer them as a matter of taste. 
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(4) Luckies are not less acid than are other popular brands of 
cigarettes. 

(5) Other popular brands of cigarettes do not have an excess of 
acidity over Lucky Strikes of from 53 to 100 percent, nor of any 
percentage. 

(6) Luckies are as irritating to the throat as are competing brands. 

(7) Lucky Strike cigarettes do not offer throat protection and are 
not easy on one’s throat. 

(8) In smoking Luckies one does not have protection against throat 
irritations or against coughing. 

(9) Luckies do not contain less nicotine than do competing brands 
of cigarettes; nor does the smoke from Luckies contain less nicotine 
than is contained in the smoke of other brands. 

(10) Some portion of some of the throat irritants are removed in 
the processing of all cigarettes, but there are throat irritants present in 
Luckies in approximately the same volume as in competing cigarettes 
and in no case is the entire amount of any one irritant removed by the 
processing of respondent’s tobacco into Luckies. 

(11) In truth and in fact, the content of nicotine, tarry matter, 
acids, and other substances, irritating to the throat and nasal passages 
of the smoker and otherwise harmful, varies continually in respond- 
ent’s cigarettes and in the smoke therefrom, as they are offered for 
sale to the general public; and the relative content of nicotine, tarry 
matter, acids, and such substances in respondent’s cigarettes as com- 
pared with that in competing brands of cigarettes, likewise varies 
continually. The number of variable factors involved in the grow- 
ing of tobacco for cigarettes, in the blending and processing of such 
tobacco into cigarettes, and in the packing, handling, and distribution 
of such cigarettes to the consumer make it impossible for respondent 
or any of its competitors to produce and market the large volume of 
cigarettes which they respectively sell with a standard or constant 
content of nicotine, tarry matter, acids, or other harmful substances. 
Among these variable factors are differences in weather conditions 
during the tobacco-growing season in different localities in which to- 
bacco of the same variety is grown; differences in such weather condi- 
tions from year to year; differences in the soil in which cigarette to- 
bacco is grown and in the cultivation and fertilization thereof; varia- 
tion in the mixing and blending of the varieties of tobacco incorpo- 
rated in the cigarettes; variations in the changes brought about in 
cigarette tobacco in the processing thereof; deviations in the density 
with which the tobacco is packed in cigarettes and in the weight of the 
cigarettes themselves; variations in methods of handling and distribu- 
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tion of cigarettes and changes in differences in climatic conditions 
affecting cigarettes after they leave the factory where made. 

In truth and in fact, there is no practicable method whereby the 
content of nicotine, tarry matter, acids, and other harmful substances 
in the general run of respondent’s cigarettes as they reach the con- 
sumer or in those of its competitors, or in the smoke therefrom, can 
be ascertained with any degree of accuracy for any appreciable length 
oftime. Any test which may be made to determine such content must, 
as a practical matter, be limited to a few samples, infinitesimal 
in number as compared to the total number of such cigarettes on sale 
at any one time, and the results obtainable from any such test are 
indicative of nothing more than the facts sought to be ascertainéd as 
of the particular time and place of the initiation of the test. 

In truth and in fact, the differences between the content of nicotine, 
tarry matter, acids, and other harmful substances to be found in re- 
spondent’s cigarettes as compared with those of competing cigarettes, 
and such differences among the cigarettes of such competitors, are so 
minute as to be insignificant and undetectable from the standpoint of 
the effect which such substances have on the smoker of respondent’s 
cigarettes as compared to that experienced by the smoker of competing 
brands. For the above reasons, among others, the representations 
which respondent has made concerning the content of nicotine, tarry 
matter, acids, and other harmful substances in its cigarettes and the 
smoke thereof are false and deceptive, and mislead the public into 
erroneously believing that respondent’s cigarettes are less injurious, 
when smoked, than are other and competing brands of cigarettes. 

(12) Tobacco is commonly sold by the growers at auctions. It is 
prepared for market by being tied into bundles or hands and it is auc- 
tioned off in this form. Most major buyers have private systems for 
grading these bundles and the Department of Agriculture has promul- 
gated a system of grading in certain markets. As each bundle is auc- 
tioned off it is sold to the highest bidder. Respondent is frequently 
such highest bidder, but more often not. The bulk of the lower grades 
of tobacco and that selling at cheaper prices is purchased by inde- 
pendent buyers not affiliated with any cigarette manufacturing com- 
pany, and these independent buyers resell this tobacco to respondent 
in large quantities. Much of this lower priced tobacco is used by 
respondent in its cigarettes, but the price actually paid for it by respon- 
dent does not appear in any compilation of auction market prices. 
The average market price for tobacco at a given market, as reported by 
the United States Department of Agriculture, includes the prices paid 
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for all grades and types of tobacco. Many of these grades and types 
are not used in the manufacture of cigarettes by respondent or com- 
peting companies, but are used to make other tobacco products, such as 
chewing tobacco, snuff, and pipe tobacco. The tobacco that is pur- 
chased and used for cigarettes normally brings a higher price on the 
market than tobacco purchased and used for other products. The pro- 
portion of tobacco incorporated into Luckies to the total purchases of 
tobacco made by respondent at any given market varies, and is different 
from the proportion of tobacco used in competing brands to the total 
purchases of tobacco made in such market by the manufacturers of such 
competing brands. Such proportion, as applied to competitors, is 
unknown to respondent. 

In truth and in fact, the prices which respondent pays for tobacco at 
auction markets does not indicate or reflect the actual prices which it 
pays for Lucky Strike cigarette tobacco from day to day, week to week, 
nor year to year. The average market price for tobacco sold at an 
auction market for a specified period as published by the Department 
of Agriculture does not show or indicate the average market price paid 
by cigarette producers for cigarette tobacco at such market during 
said period. In fact, the average market price paid for tobacco at auc- 
tion markets by each of the major cigarette producers exceeds the gen- 
eral average market price for tobacco in such markets, as compiled by 
the Department of Agriculture. 

For the reason hereinabove set forth in this paragraph, among 
others the representation made by respondent that it consistently pays 
more for cigarette tobacco purchased at auction markets than competi- 
tors pay for their cigarette tobacco at such markets, and the represen- 
tation that it pays certain designated percentages more for its ciga- 
rette tobacco in certain designated markets than the average market 
price for all tobacco sold at such markets, as reported by the Depart- 
ment of Agriculture, have the capacity and tendency to, and do, deceive 
and mislead the purchasing public into the erroneous belief that 
Luckies are made consistently of more expensive tobacco than is 
actually the case. Because of such erroneous belief so entertained a 
substantial portion of the purchasing public is induced to purchase 
Lucky Strike cigarettes. 

Par. 4. The aforesaid representations made by the respondent, as 
set-out in paragraph 2 hereof, have the capacity and tendency to mis- 
lead and deceive the purchasing public into the belief that such repre- 
sentations are true and to purchase respondent’s product, Lucky Strike 
cigarettes, in the belief that such representations are true. Thereby 
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substantial injury has been done and is being done by respondent to 
substantial competition in interstate commerce. 

Par. 5. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice of the public and of respondent’s com- 
petitors and constitute unfair methods of competition and unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


Rerort, Frnpines 4s To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal 'Trade Commission, on March 9, 1948, issued and subse- 
quently served its amended complaint in this proceeding upon the 
respondent, the American Tobacco Co., charging said respondent 
with the use of unfair methods of competition in commerce and unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of that act. After the filing of the respondent’s answer, testi- 
mony, and other evidence in support of and in opposition to the 
allegations of the amended complaint were introduced before a trial 
examiner of the Commission theretofore duly designated by it, 
and such testimony and other evidence were duly recorded and filed 
in the office of the Commission. Thereafter this proceeding regularly 
came on for final hearing before the Commission upon the amended 
complaint, the respondent’s answer thereto, testimony, and other © 
evidence, the recommended decision of the trial examiner and excep- 
tions thereto, and briefs and oral argument of counsel; and the Com- 
mission, having duly considered the matter and having entered its 
order disposing of the exceptions to the recommended decision of the 
trial examiner, and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its find- 
ings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParaGRAPH 1. The respondent, the American Tobacco Co., is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of New Jersey, with its principal office and 
place of business in New York, N. Y. Said respondent is engaged in 
the manufacture and processing of tobacco products, including ciga- 
rettes branded “Lucky Strike,” also known as “Luckies,” and in the 
sale and distribution of such products. 

Par. 2. The respondent causes, and for more than 5 years last past 
has caused, the aforesaid tobacco products, when sold, to be trans- 
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ported from its processing plants located in the States of Virginia 
and North Carolina to purchasers thereof located in various other 
States of the United States and in the District of Columbia. There 
is now, and for more than 5 years last past has been, a constant current 
of trade and commerce conducted by the respondent in its tobacco 
products among and between the various States of the United States 
and in the District of Columbia. The respondent is one of the largest 
manufacturers of tobacco products in the United States, and-it is now, 
and for more than 5 years last past has been, in substantial competi- 
tion with other corporations and with persons, firms, and partnerships 
engaged in the sale of tobacco products In commerce among and 
between the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of its aforesaid business and for 
the purpose of aiding and promoting the sale of its said Lucky Strike 
brand of cigarettes in commerce, as aforesaid, the respondent has dis- 
seminated, and has caused to be disseminated, by the United States 
mails, in magazines of Nation-wide circulation, in newspapers of 
interstate circulation, by radio broadcasts in Nation-wide hook-ups 
and by other means in commerce, advertisements in which it has repre- 
sented, and caused to be represented, directly and by implication: 

(a) That among independent tobacco experts—buyers, auctioneers, 
and warehousemen—Lucky Strike cigarettes have over twice as many 
exclusive smokers as have all other cigarettes combined; and that 
because such experts sell and handle tobacco, because they see the 
grade and quality of tobacco purchased at auction for use in Lucky 
Strike cigarettes, which is represented as being superior to and more 
expensive than that purchased for competing brands, and because 
they know tobacco best, twice as many of them smoke Lucky Strike 
cigarettes exclusively as smoke all other brands. 

(6) That Lucky Strike cigarettes are less acid than other popular 
brands of cigarettes, and that other popular brands of cigarettes have 
an excess acidity over Lucky Strike cigarettes of from 53 to 100 per- 
cent. 

(c) That Lucky Strike cigarettes are less irritating to the throat 
than are competing brands; that said cigarettes offer one throat pro- 
tection and are easy on one’s throat; that in said cigarettes one has 
protection against throat irritation and against coughing. 

(d) That Lucky Strike cigarettes contain less nicotine than do four 
other leading brands of cigarettes. 

Par. 4. (a) The aforesaid representations by the respondent with 
respect to the smoking preference of independent tobacco experts 
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clearly convey the impression that the independent tobacco experts 
preferred Lucky Strike cigarettes because they knew that the tobacco 
used by the respondent in the manufacture of such cigarettes was 
superior to and more expensive than the tobacco used by competitors 
in the manufacture of competing brands. Such representations are 
claimed by the respondent to have been based on the results of a survey 
conducted by the respondent in 1941 to determine the smoking prefer- 
ences of independent tobacco experts. Such survey consisted of inter- 
views by representatives of the respondent with individuals designated 
by the respondent as independent tobacco experts. <A total of 2,210 
persons deemed within the respondent’s definition of an independent 
tobacco expert were reportedly interviewed by respondent’s represent- 
atives. The questions asked of the individuals interviewed with re- 
spect to their smoking preferences were: (a) What cigarette to you 
smoke, and (b) which one do you smoke consistently? The inter- 
viewers were instructed to ask question (b) only when more than one 
brand was mentioned by the person interviewed, in reply to question 
(a). The pertinent information received was recorded and sworn to 
by the representatives on forms supplied by the respondent. A sum- 
mary of the answers received to the questions indicated that of the 
2,210 persons interviewed, 1,184 were represented as exclusive smokers 
of Lucky Strike cigarettes, 128 as exclusive smokers of other brands, 
540 as smokers of more than 1 brand, and 358 as nonsmokers of ciga- 
rettes. The evidence adduced with respect to the survey conducted 
by the respondent shows that of 440 of the 1,184 persons claimed by 
the respondent to be exclusive smokers of Lucky Strike cigarettes, 
approximately 50 did not smoke cigarettes at all. More than 100 of 
the 440 witnesses testified that they did not smoke Lucky Strike ciga- 
rettes exclusively, and a number of them testified that they smoked 
other brands exclusively. A number of such witnesses could not 
recall ever having been interviewed by a representative of the respond- 
ent. Such testimony also shows that a number of persons classified 
by the respondent as independent tobacco experts had no connection 
whatsoever with the tobacco business. A number of the independent 
tobacco experts claimed by the respondent to be exclusive smokers of 
Lucky Strike cigarettes were the recipients of free cigarettes or sums 
of money from the respondent. Some of them testified that they 
smoked Lucky Strike cigarettes in the presence of a representative of 
the respondent, and other brands when in the presence of competitors 
of the respondent. 
The individuals designated by the respondent as independent tobacco 
experts do not know the grade, quality, type, or prices of all the 
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different kinds of tobacco composing the finished Lucky Strike ciga- 
rettes, or any other brand of cigarettes, nor do they know the pro- 
portionate amounts of the different grades or types of tobacco in such 
cigarettes. The blend of tobaccos used by the respondent in the manu- 
facture of Lucky Strike cigarettes is a trade secret. The respondent 
manufactures approximately 200 different tobacco products, including 
25 different brands of cigarettes. The tobacco required for these 
various products is purchased by American Suppliers, Inc., a sub- 
sidiary of the respondent. American Suppliers, Inc., also purchases 
the tobacco used by the American Cigar & Cigarette Co., manufac- 
turer of various tobacco products, including Pall Mall and Herbert 
Tareyton cigarettes; and, until 1939, purchased the tobacco leaf re- 
quirements of the John Wix Co., of London, England, manufacturers 
of cigarettes known as Kensitas. ‘Tobacco iscommonly sold by tobacco 
growers at auction to the highest bidder. Competitors of the respond- 
ent bid on and purchase the same types and grades of tobacco as are 
bid on and purchased for the respondent. When a pile of tobacco 
is purchased by American Suppliers, Inc., the auctioneer—or any other 
independent tobacco expert—cannot tell whether such tobacco will be 
used by the respondent in the manufacture of Lucky Strike cigarettes. 
Consequently, any preference which independent tobacco experts may 
have had for Lucky Strikes did not result from the knowledge that 
such independent tobacco experts had as to the quality of the tobacco 
used by the respondent in the manufacture of Lucky Strike cigarettes. 

The Commission is of the opinion therefore, and finds, that the 
results of the aforesaid survey conducted by the respondent could 
not and did not accurately reflect the smoking preferences of inde- 
pendent tobacco experts, and that the aforesaid representations made 
by the respondent predicated upon such survey are misleading and 
deceptive. 

(6) Scientific evidence in the record established that there is no 
significant difference in the acid in the tobacco used in the manu- 
facture of popular brands of cigarettes or in the smoke therefrom. 
In addition to the testimony of experts that there is no particular or 
significant difference in the acidity of the popular brands of cigarettes 
and that there would be no difference in the effect of the acidity on 
the persons smoking any of the popular brands of cigarettes, the 
record contains reports of actual tests of the acidity of smoke from 
samples of different leading brands of cigarettes, which reports show 
that the smoke from the Lucky Strike cigarettes involved in the tests 
was not less acid than the smoke from other leading brands of ciga- 
rettes involved in the tests. Facts established by the evidence in the 
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record with respect to the kinds of tobacco used in the leading brands 
of cigarettes, the manner in which tobacco is customarily purchased 
by the manufacturers of the leading brands of cigarettes, and the 
chemical constituents of the tobacco in and the smoke from such ciga- 
rettes, all of which have a bearing on the respondent’s representa- 
tions that Lucky Strike cigarettes are less acid than other popular 
brands of cigarettes, are set forth hereinafter in the findings with 
respect to other representations by the respondent. The Commission 
finds from all the evidence in the record that Lucky Strike cigarettes 
do not contain less acid than other leading brands of cigarettes, and 
that respondent’s representations to the contrary are false, misleading, 
and deceptive. 

Respondent contends that since the representations concerning the 
acidity of Lucky Strike cigarettes were discontiued several years prior 
to the issuance of the amended complaint in this proceeding, the issu- 
ance of an order to cease and desist such representations would not 
be in the public interest. The respondent further contends, however, 
that such representations are not shown to be false, misleading, or 
deceptive. Under these circumstances, it is manifestly in the public 
interest for the Commission, through the issuance of an appropriate 
order, to prevent the resumption of the use of such representations. 

(c) While admitting the dissemination of advertisements contain- 
ing substantially the representations that Lucky Strike cigarettes 
are less irritating to the throat than are competing brands, that said 
cigarettes offer one throat protection and are easy on one’s throat, 
and that in said cigarettes one has protection against throat irrita- 
tion and protection against coughing, respondent contends that all of 
said representations were true. The evidence in the record pertaining 
to said representations consists largely of testimony of experts, in- 
cluding physicians, chemists, professors, and others who have en- 
gaged in extensive research in the chemistry of tobacco and of tobacco 
smoke and who have conducted various tests and experiments to de- 
termine the effect on the human body of the various chemical constit- 
uents of cigarette smoke. The tobaccos used in the manufacture of 
Lucky Strike cigarettes and other popular brands of cigarettes contain 
irritating properties. The respondent, as well as its competitors, in 
the processing of the tobacco into cigarettes removes a portion of the 
irritants from the tobacco. No cigarette manufacturer, however, at- 
tempts to eliminate completely from the tobacco the constituents 
which are known to be irritating. While there is some disagreement 
among the experts who testified in this proceeding as to the irritating 
potency of the various constituents of the smoke from cigarettes, it is 
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established that the chief chemical constituents in cigarette smoke 
are the volatile bases, including nicotine and ammonia; the volatile 
acids, principally formic and acetic acid; the volatile aldehydes, 
mainly acetaldehyde; and the resins, essential oils, and oleo-resin 
which comprise the aromatics, together with waxy substances, all 
of which are grouped together under the general term “tars and 
resins.” 

Testimony of medical witnesses, as well as reports of tests and 
experiments conducted by chemists, establishes that there is no signifi- 
cant difference in either the tars and resins or the nicotine in the 
smoke from all the leading brands of cigarettes. The testimony of 
medical experts also establishes that the smoke from all the leading 
brands is irritating to the mucous membrane of the respiratory tract 
and that the differences in the chemical constituents of different brands 
of cigarettes, as shown by reports of tests, are so slight that the smoke 
from one brand of cigarettes is no less irritating than is the smoke 
from other brands. The smoke from Lucky Strike cigarettes is not 
easy on one’s throat and the smoking of Lucky Strike cigarettes will 
not afford one protection against throat irritation or against coughing. 

The Commission finds, therefore, that the smoke from Lucky Strike 
cigarettes is not less irritating to the throat than is the smoke from 
other leading brands, that said cigarettes do not offer one throat 
protection and are not easy on one’s throat, and that in said cigarettes 
one does not have protection against throat irritation and protection 
against coughing, and respondent’s representations to the contrary 
are false and misleading. 

(d) The respondent admits that it disseminated advertisements 
containing representations that Lucky Strike cigarettes contained less 
nicotine than did competing brands, but contends that such repre- 
sentations were true, and further that no significance was claimed as 
a result of the lower nicotine content and that no representation was 
made as to any particular effect on the smoker which might flow from 
the lesser nicotine content. The respondent also contends that since 
such representations were discontinued prior to the commencement 
of this proceeding, the public interest does not require an order with 
respect thereto. 

As hereinbefore stated, there is some disagreement among the ex- 
perts who testified in this proceeding, as to the irritating potency of 
the various chemical constituents of cigarette smoke. It is established, 
however, that the nicotine found in all tobaccos and in the smoke from 
all the leading brands of cigarettes is one of the harmful constituents. 
The representations by the respondent that Lucky Strike cigarettes 
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contained less nicotine than did competing brands of cigarettes neces- 
sarily carried the implication that the smoke from Lucky Strike ciga- 
rettes contained less nicotine than the smoke from competing brands 
of cigarettes and that such lesser nicotine content was significant from 
the smoker’s standpoint. The record in this proceeding is replete with 
evidence concerning the nicotine content of various types of tobacco 
which go into the manufacture of the leading brands of cigarettes. 
There is also considerable evidence, consisting of the testimony of 
experts, reports of various tests, and other data concerning the nicotine 
content of the tobacco in and smoke from Lucky Strike and competing 
brands of cigarettes, as well as testimony of medical witnesses as to 
the physiological and pharmacological significance of the difference in 
the nicotine in the smoke from the leading brands of cigarettes. 

The leading brands of domestic cigarettes are manufactured from 
flue-cured, burley, Maryland, and Turkish tobaccos. The domestic 
tobacco used in the manufacture of Lucky Strike cigarettes is pur- 
chased principally at public auction. The respondent, through its 
purchasing subsidiary, bids upon and purchases substantially all 
grades of tobacco offered for sale at public auctions. Manufacturers 
of competing brands of cigarettes also bid upon and purchase, at the 
same public auction sales, the same grades of tobacco as those pur- 
chased for the respondent, and at substantially the same prices. The 
tobaccos used in the manufacture of Lucky Strike cigarettes are all of 
substantially the same grades as those used in the manufacture of 
competing brands of cigarettes. The nicotine content of the domes- 
tic tobacco used in the manufacture of the leading brands of 
cigarettes varies considerably, not only as among the several 
kinds or types of tobaccos, but also as among the individual 
plants of the same types of tobacco on the same farm and 
in the same field, and even among the leaves on the same 
plant. These variations are due to a number of variable factors, such 
as the maturity of the crop at the time of harvesting, the topping, 
spacing, variety grown, the kind of soil, fertilization used, method 
of curing and handling after harvesting, the position of the leaves on 
the plants, and seasonal conditions. It is impossible to determine 
with any degree of accuracy the nicotine content of a pile of tobacco 
merely from visual inspection of such tobacco. It is also impossible 
from a practical standpoint for the respondent or any of its com- 
petitors to analyze all of the tobacco purchased to determine the nico- 
tine content. In view of the aforementioned variability in the nico- 
tine content of the tobacco, it is impossible from a practical stand- 
point for the respondent, or any of its competitors, by blending or 
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otherwise, to maintain a given level of nicovine in the tobacco pur- 
chased for use in the manufacture of cigarettes. 

In the processing of tobacco used in the manufacture of Lucky 
Strike cigarettes, the respondent subjects the tobacco to varying de- 
grees of heat, and in such processing, portions of the nicotine, as well 
as other chemical constituents such as tars and resins, are removed 
from the tobacco. The manufacturers of other leading brands of 
cigarettes also remove a portion of the nicotine and other constituents 
from the tobacco during the manufacture of their cigarettes. No 
manufacturer attempts to remove all of the nicotine from the tobacco. 
To do so would destroy the tobacco for commercial purposes. Sub- 
jecting tobaccos of different nicotine content to the same degree of 
heat will not result in the reduction of nicotine in all of the tobaccos to 
the same level. It is not possible from a practical standpoint for the 
respondent or any of the other manufacturers of leading brands of 
cigarettes to maintain a constancy of nicotine in the finished cigarette. 
This fact is established not only by the testimony of experts, but also 
by various reports of tests conducted which show variations in the 
nicotine content of tobacco in the individual cigarettes involved in the 
tests, not only as among the leading brands, but also as among the 
individual cigarettes of the same brand. 

The nicotine content of the smoke of a ‘cigarette is in direct propor- 
tion to the nicotine content of the tobacco contained in the cigarette 
itself. It is established by scientific evidence, including reports of 

various tests conducted, that the nicotine of the smoke of cigarettes 
varies not only as among the different leading brands of cigarettes but 
also as among the individual cigarettes of the same brand. It is also 
established by expert testimony, as well as by the aforesaid reports of 
tests, that the differences in the nicotine content of the tobacco in and 
smoke from the leading brands of cigarettes are so small as to have no 
significance from the smoker’s standpoint. Respondent's representa- 
tions clearly imply that the differences are significant from the smok- 
er’s standpoint. The testimony of expert medical witnesses establishes 
that there would be no difference in the effect on the human body as a 
result of the slight differences in the nicotine in the smoke of the 
different leading | brands of cigarettes. 

The Commission is of the opinion, and therefore finds, that the re- 
spondent’s representations that Lucky Strike cigarettes contained less 
nicotine than did four other leading brands were misleading and de- 
ceptive. The fact that the respondent discontinued the representations 
concerning the nicotine content of Lucky Strike cigarettes prior to the 
commencement of this proceeding does not, as respondent contends, 
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make the issue with respect to such representations devoid of public 
interest. The Commission is not satisfied that the respondent might 
not resume the representations in the future, and in view of the finding 
that such representations were misleading and deceptive, it is mani- 
festly in the public interest for the Commission, through the issuance 
of an appropriate order, to prevent such a resumption. 

Par. 5. While the amended complaint in this proceeding charges 
that certain representations in addition to those referred to herein, © 
used by the respondent in promoting the sale of its Lucky Strike 
cigarettes, were false, deceptive, and misleading, the Commission is 
of the opinion, and finds, that such charges have not been sustained 
by the evidence. 

Par. 6. The use by the respondent of the false, deceptive, and 
misleading representations as set forth in paragraphs 3 and 4 hereof 
has had the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the false and erroneous belief 
that said representations were true and into the purchase of respond- 
ent’s Lucky Strike cigarettes as a result of such false and erroneous 
belief, thereby resulting in a substantial injury to competitors in 
interstate commerce. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and of respondent’s competitors 
and constitute unfair methods of competition and unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission, the respondent’s 
answer thereto, testimony, and other evidence in support of and in 
opposition to the allegations of said amended complaint, the trial 
examiner’s recommended decision and exceptions thereto, and briefs 
and oral argument of counsel; and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent, the American Tobacco Co., a 
corporation, and its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution in commerce, as commerce 
is defined in the Federal Trade Commission Act, of its Lucky Strike 
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brand of cigarettes, do forthwith cease and desist from representing 
by any means, directly or by implication: 

(1) That among independent tobacco experts, Lucky Strike cigar- 
ettes have twice as many smokers as all other brands of cigarettes 
combined; or that any greater proportion or number of independent 
tobacco experts or of any other group or class of people smoke Lucky 
Strike cigarettes than is the fact. 

(2) That independent tobacco experts who smoke Lucky Strike 
cigarettes do so because of their knowledge of the grades or quality 
of the tobacco purchased by the respondent for use in the manufac- 
ture of Lucky Strike cigarettes. 

(3) That Lucky Strike cigarettes or the smoke therefrom contains 
less acid than do the cigarettes or the smoke therefrom of any of the 
other leading brands of cigarettes. 

(4) That Lucky Strike cigarettes or the smoke therefrom is less 
irritating to the throat than the cigarettes or the smoke therefrom 
of any of the other leading brands of cigarettes. 

(5) That Lucky Strike cigarettes or the smoke therefrom is easy 
on one’s throat or will provide any protection against throat irrita- 
tion or coughing. 

(6) That Lucky Strike cigarettes or the smoke therefrom contains 
less nicotine than do the cigarettes or smoke therefrom of any of 
the four other leading brands of cigarettes. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report, 
in writing, showing in detail the manner and form in which it has 
complied with this order. 
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HOUSE OF PLATE, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5744. Complaint, Mar. 1, 1950—Decision, June 20, 1951 


Where the president of a corporation prior to its discontinuance of business, who 


directed and controlled its acts and practices, engaged in the competitive 
interstate sale and distribution of small plastic ducks under a course of 
conduct which included the shipment of said products to selected retailers 
whom he had theretofore advised of the “Reddest, Hottest, Sizzling Seller 
that has come your way in years,” without further specification as to the 
merchandise, and that “so unless you tell-us not to, we will be forwarding you 
the perfect test that demonstrates and sells on sight * * * a 20 day 
free trial offer without your investing a cent,” and to whom, failing to receive 
a reply he sent six ducks, together with a descriptive circular showing the 
fair trade resale price, a return envelope on which postage was to be paid 
by the addressee, with the price to the retailer printed on the inside of the 
flap, and a letter advising him that by virtue of his reputation he was being 
intrusted with the shipment “without delay. through the mails’; followed 
by an invoice subject to discount for payment within 10 days and other 
reminders and demands for payment— 


(a) Represented, directly and by inference, that the retail merchant receiving 


the ducks was obligated to pay therefor or return them, through the act of 
shipping them without any previous order or authorization and making a 
charge therefor, and through the letter accompanying the shipment and 
subsequent letters; 


(b) Represented that said individual was insured against the loss of the ducks 


(c) 


in transit through a postal card which he sent to the retail merchant follow- 
ing a final letter insisting that the bill be paid or the ducks returned at the 
merchant’s expense, and in which the retailer was advised that insurance 
claim for loss of the ducks in transit was being filed and information was 
requested on the attached business reply card as to whether they had been 
sold, would be returned or had not been received ; and 

Represented through letters sent under the name of the ‘Certified Credit 
Bureau” and a different address, that the ducks were shipped under a con- 
tract of consignment, that the merchant’s credit rating was endangered by 
failure either to pay for the ducks or return them, and that the account 
had been placed in the hands of an independent collection agency ; 


The facts being that the recipient of merchandise shipped without previous order 


and in the absence of an agreement to purchase, is not obligated to pay 
therefor or to return it; failure of the merchants to answer said first letter 
could not under the circumstances be considered as authorizing shipment 
and created no contracts of consignment; failure to pay for or return the 
Same would not jeopardize the credit rating of the recipient with legitimate 
businessmen: said individual was not insured against loss in transit of the 
unauthorized shipment of said products; and said ‘Certified Credit Bureau” 
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was a fictitious name adopted by him and was not an independent collection 
agency ; 

With capacity and tendency to cause retail merchants erroneously to believe that 
said representations were true; create doubts in their minds as to their 
rights and obligations in regard to said merchandise and mislead and deceive 
them into the erroneous belief that they were obligated either to pay for or, 
return the same and cause them to pay therefor; unfairly harass and in- 
convenience them; and unfairly divert trade to said individual from his 
competitors: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted un- 
fair methods of competition in commerce and unfair and deceptive acts and 
practices therein. 


Mr, Joseph Callaway for the Commission. 
Slyfield, Hartman, Reitz & Tait, of Detroit, Mich., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that House of Plate, Inc., 
a corporation and Robert T. Plate, an individual, have violated the 
provisions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondent, House of Plate, Inc., is a corporation 
organized and doing business under and by virtue of the laws of the 
State of Michigan, with its office and principal place of business lo- 
cated at 9325 East Forest Avenue, Detroit 18, Mich. 

The individual respondent, Robert T. Plate, is president of the cor- 
porate respondent, has his office and principal place of business at the 
address of said corporate respondent, and has at all times hereinafter 
mentioned, formulated, directed, and controlled the acts, policies, and 
business affairs of the corporate respondent, including the acts and 
practices hereinafter mentioned. 

Par. 2. Respondents are now and have been for the past several 
years engaged in the business of selling novelty merchandise at whole- 
sale. Among the novelty items sold by respondents are small plastic 
ducks, which they call “Glub Glub.” Respondents cause such plastic 
ducks to be transported from their place of business in the State of 
Michigan to purchasers and prospective purchasers located in various 
other States of the United States. Respondents maintain and at all 
times mentioned herein have maintained a course of trade in said 
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plastic ducks in commerce among and between the various States of 
the United States. Respondents’ volume of business in said commerce 
is substantial. 

Par. 3. Respondents are now and have been at all times hereinafter 
mentioned in substantial competition with other persons, firms, and 
corporations engaged in the interstate sale of novelty merchandise, 
including plastic ducks, similar to those sold by respondents. 

Par. 4. In the course and conduct of their said business and for the 
purpose of inducing the purchase of said plastic ducks, respondents 
engaged in the following acts and practices: 

(1) A letter was sent to a selected list of retailers which did not 
mention the ducks but referred to the “Reddest, Hottest, Sizzling 
Seller that has come your way in years.” This letter says “so unless 
you tell us not to, we will be forwarding you the perfect test that 
demonstrates and sells on sight * * * a 20 days free trial offer 
without your investing a cent.” 

(2) If no response was received to this letter, six ducks were sent 
about 3 weeks later. The box in which the ducks were sent had several 
enclosures, a descriptive circular, showing the fair trade retail sale 
price of the ducks, a return envelope, on which postage was to be paid 
by the addressee, which also had printed on the inside of the flap, the 
price to the retailer of the six ducks and a letter which usually stated 
among other things: “Your reputation for fair dealing and alert 
merchandising places you among the carefully chosen few whom we 
can entrust to bring this to you without delay through the mails.” 

(3) About 3 days later the retail merchant received an invoice for 
the ducks and a statement that if paid within 10 days the bill could be 
discounted 20 percent. Several other letters and reminders of the 
shipment and the amount claimed to be due were sent the retail 
merchant, some just before and some just after the so-called 20-day 
trial period had expired. 

(4) If nothing was heard from the retail merchant, another letter 
was sent within a short time, which insisted that the bill be paid or the 
ducks returned at the expense of the respondents. 

(5) If no answer to the last-mentioned letter was received, the 
retail merchant was advised by post card that insurance claim for loss 
of the ducks in transit was being filed, and requesting that information 
be given on a business reply card attached as to whether the ducks 
_ had been sold, would be returned, or had not been received. 

(6) A short while later, if nothing was heard from the retail mer- 
chant, a letter was sent by respondents on the letterhead of and 
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signed by the Certified Credit Bureau which showed a different ad- 
dress from that of respondents. Although the wording of this letter 
varied from time to time, the following excerpt is typical: 

From a financial viewpoint, it is inadvisable for any company or individual 
to jeopardize their credit rating by neglecting to either pay for or surrender 
consignment merchandise. * * * Before we proceed further, will you please 
advise us in the enclosed envelope, what your intentions are in respect to this 
claim? 

Par. 5. Through the act of shipping the ducks without any previous 
order or authorization, and making a charge therefor, respondents 
represented, directly and by inference, that the retail merchant re- 
ceiving them was obligated to pay for the merchandise or return it. 
This representation was also made through the letter accompanying 
the shipment and the subsequent letters. Through the use of the 
post card mentioned above, respondents represented directly and by 
inference that they were insured against loss of the ducks in transit. 
Through the letters sent under the name of the Certified Credit Bu- 
reau respondents represented, directly and by inference, that the ducks 
were shipped under a contract of consignment, that the retail mer- 
chants’ credit rating was endangered by failure to either pay for the 
ducks or return them, and that the account had been placed in the 
hands of an independent collection agency for legal action if necessary. 

Par. 6. The aforesaid representations were false, deceptive, and mis- 
leading. In truth and in fact, failure of the retail merchants receiving 
respondents’ first letter, to answer it, cannot, under the circumstances 
be considered as authorizing shipments of the ducks, and created no 
contract of consignment. The recipient of an unauthorized shipment 
of merchandise is not obligated to either pay for the merchandise or 
return it, and failure to do either does not jeopardize the credit rating 
of such retail merchants with legitimate businessmen. The respond- 
ents were not insured against loss in transit of the unauthorized 
shipments of the ducks. The name “Certified Credit Bureau” was a 
fictitious one adopted by respondents who well knew that legal action 
could not be maintained for either payment or return of the goods and 
was not an independent collection agency with which accounts have 
been placed by respondents for collection. 

Par. 7. The use by the respondents of the aforesaid acts and practices 
had the capacity and tendency to confuse many retail merchants, 
to create doubt in their minds as to their rights and obligations in re- 
gard to such merchandise and caused many of such merchants to pay 
for the merchandise so shipped, because of such doubts and confusion. 
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It also had the tendency and capacity to mislead and deceive a sub- 
stantial number of other retail merchants into the erroneous belief 
that they were obligated to either pay for the merchandise or return it 
and caused many of them to pay for such merchandise because of such 
erroneous belief. It further had the tendency and capacity to and did 
unfairly harass and inconvenience those merchants who were neither 
confused or deceived. For the above reasons, the use by the respond- 
ents of the aforesaid acts and practices had the capacity and tendency 
to unfairly divert trade from their competitors. 

Par. 8. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair methods of competition and unfair and deceptive acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


Report, FInpIncs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 1, 1950, issued and subse- 
quently served its complaint in this proceeding upon the respondents, 
House of Plate, Inc., a corporation, and Robert T. Plate, individually 
and as president of said corporation, charging them with the use of 
unfair and deceptive acts and practices in commerce and unfair meth- 
ods of competition in commerce in violation of the provisions of that 
act. No answer was filed by the respondents. On June 28, 1950, a 
stipulation as to the facts was entered into by and between Daniel J. 
Murphy, Chief, Division of Litigation, of the Commission, and the 
individual respondent, Robert T. Plate, in which it was stipulated and 
agreed that subject to the approval of the Commission the statement 
of facts contained therein may be taken as the facts in this proceed- 
ing and in lieu of evidence in support of the charges stated in the 
complaint against Robert T. Plate, an individual, or in opposition 
thereto, and that the Commission may proceed upon said statement of 
facts to make its findings as to the facts and its conclusion based 
thereon and enter its order disposing of the proceeding without the 
presentation of argument or filing of briefs. On July 3, 1950, a 
memorandum signed by the said Daniel J. Murphy was filed with the 
Commission stating that respondent House of Plate, Inc., a corpora- 
tion, is no longer doing business and has filed a petition for dissolution 
in the Michigan court having jurisdiction. 

The Commission having served upon the respondents its tentative 
decision, together with leave to show cause why such tentative decision 
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should not be entered as the final decision of the Commission, and 
said respondents not having appeared in response to the leave to show 
cause, this proceeding regularly came on for final consideration before 
the Commission upon the said complaint, stipulation, and memoran- 
dum, said stipulation having been approved, accepted, and filed; and 
the Commission having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, House of Plate, Inc., was a corporation 
organized and doing business under and by virtue of the laws of the 
State of Michigan, with its office and principal place of business 
located at 9325 East Forest Avenue, Detroit 18, Mich. Said cor- 
porate respondent is no longer doing business. A petition for its 
dissolution has been filed in the Michigan courts. The Commission, 
having no reason to believe that the said corporate respondent will not 
be dissolved, is of the opinion that this complaint should be dismissed 
as to the said corporate respondent without prejudice to the right of 
the Commission to issue a new complaint or to take such further or 
other action against said respondent at any time in the future as may 
be warranted by the then existing circumstances. The term “respond- 
ent” as used hereinafter will, therefore, not include respondent House 
of Plate, Inc., unless the contrary is indicated. 

Respondent, Robert T. Plate, an individual, was president of the 
corporate respondent, House of Plate, Inc., had his office and principal 
place of business at the address of said corporate respondent, and did 
at all times hereinafter mentioned formulate, direct, and control the 
acts, policies, and business affairs of the corporate respondent, includ- 
ing the acts and practices hereinafter mentioned. 

Par. 2. Respondent, Robert T. Plate, has for the past several years 
engaged in the business of selling novelty merchandise at wholesale. 
Among the novelty items sold by respondent were small plastic ducks. 
Respondent caused such plastic ducks to be transported from his place 
of business in the State of Michigan to purchasers and prospective 
purchasers located in various other States of the United States. Re- 
spondent maintained and at all times mentioned herein has main- 
tained a course of trade in said plastic ducks in commerce among 
and between the various States of the United States. Respondent’s 
volume of business in said commerce was substantial. 
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Par. 3. Respondent, Robert T. Plate, was at all times mentioned 
hereinafter in substantial competition with other persons, firms, and 
corporations engaged in the interstate sale of novelty merchandise, 
including plastic ducks, similar to those sold by respondent. 

Par. 4. In the course and conduct of his said business, and for the 
purpose of inducing the purchase of said plastic ducks, respondent 
engaged in the following acts and practices: 

(1) A letter was sent to a selected list of retailers which did not 
mention the ducks but referred to the “Reddest, Hottest, Sizzling 
Seller that has come your way in years.” This letter says “so unless 
you tell us not to, we will be forwarding you the perfect test that 
demonstrates and sells on sight * * * a 20-day free trial offer 
without your investing a cent.” 

(2) If no response was received to this letter, six ducks were sent 
about 3 weeks later. The box in which the ducks were sent had 
several enclosures, a descriptive circular, showing the fair trade retail 
sale price of the ducks, a return envelope, on which postage was to be 
paid by the addressee, which also had printed on the inside of the 
flap the price to the retailer of the six ducks and a letter which usually 
stated among other things: 

Your reputation for fair dealing and alert merchandising places you among 
the carefully chosen few whom we can entrust to bring this to you without 
delay through the mails. 

(3) About 3 days later the retail merchant received an invoice for 
the ducks and a statement that if paid within 10 days the bill could 
be discounted 2 percent. Several other letters and reminders of the 
shipment and the amount claimed to be due were sent the retail mer- 
chant, some just before and some just after the so-called 20-day trial 
period had expired. 

(4) If nothing was heard from the retail merchant, another letter 
was sent within a short time, which insisted that the bill be paid or the 
ducks returned at the expense of the respondent. 

(5) If no answer to the last-mentioned letter was received, the retail 
merchant was advised by postal card that insurance claim for loss 
of the ducks in transit was being filed, and requesting that informa- 
tion be given on a business reply card attached as to whether the ducks 
had been sold, would be returned, or had not been received. 

(6) A short while later, if nothing was heard from the retail mer- 
chant, a letter was sent by respondent on the letterhead of and signed 
by the Certified Credit Bureau which showed a different address from 
that of respondent. Although the wording of this letter varied from 
time to time, the following excerpt is typical: 
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From a financial viewpoint, it is inadvisable for any company or individual 
to jeopardize their credit rating by neglecting to either pay for or surrender 
consignment merchandise. * * * Before we proceed further, will you please 
advise us in the enclosed envelope, what your intentions are in respect to this 
claim? 

Par. 5. Through the act of shipping the ducks without any previous 
order or authorization, and making a charge therefor, respondent 
represented, directly and by inference, that the retail merchant re- 
ceiving them was obligated to pay for the merchandise or return it. 
This representation was also made through the letter accompanying 
the shipment and the subsequent letters. Through the use of the 
postal card mentioned above, respondent represented directly and by 
inference that he was insured against loss of the ducks in transit. 
Through the letters sent under the name of the Certified Credit Bureau 
respondent represented, directly and by inference, that the ducks were 
shipped under a contract of consignment, that the retail merchant’s 
credit rating was endangered by failure to either pay for the ducks or 
return them, and that the account had been placed in the hands of an 
independent collection agency. 

Par. 6. In truth and in fact, failure of the retail merchants receiy- 
ing respondent’s first letter to answer it, could not, under the circum- 
stances, be considered as authorizing shipment of the ducks, and cre- 
ated no contract of consignment. The recipient of merchandise 
shipped without a previous order and in the absence of an agreement 
to purchase is not obligated to pay for the merchandise or to return it, 
nor will failure to pay for or return such merchandise jeopardize the 
credit rating of the recipient with legitimate businessmen. The re- 
spondent was not insured against loss in transit of the unauthorized 
shipments of the ducks. The Certified Credit Bureau was a fictitious 
name adopted by the respondent and was not an independent collec- 
tion agency. 

Par. 7. The use by respondent, Robert T. Plate, of the aforesaid 
acts and practices has been and is deceptive and misleading and has 
had and now has the capacity and tendency to cause retail merchants 
erroneously to believe that said representations were and are true; to 
create doubts in their minds as to their rights and obligations in regard 
to merchandise shipped to them under the circumstances described ; to 
mislead and deceive retail merchants into the erroneous belief that 
they were obligated to either pay for the merchandise or return it and 
to cause such merchants to pay for such merchandise; to unfairly 
harass and inconvenience such merchants; and to unfairly divert trade 
to the respondent from his competitors. 
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CONCLUSION 


The aforesaid acts and practices of the respondent, Robert T. Plate, 
as herein found are all to the prejudice and injury of the public and 
of respondent’s competitors and constitute unfair methods of compe- 
tition in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, a stipulation as to the 
facts entered into by and between Daniel J. Murphy, Chief, Division 
of Litigation, of the Commission, and the individual respondent, 
Robert T. Plate, in which stipulation the said individual ‘respondent 
waived all intervening procedure and further hearing as to said 
facts, and a memorandum signed by the said Daniel J. Murphy stat- 
ing that respondent House of Plate, Inc., a corporation, is in the proc- 
ess of dissolution in the Michigan courts, and the Commission having 
made its findings as to the facts and its conclusion that the individual 
respondent, Robert T. Plate, has violated the provisions of the Fed- 
eral Trade Commission Act: 

It ts ordered, That the respondent, Robert T. Plate, an individual, 
his agents, representatives, and employees, in connection with the 
offering for sale, sale, or distribution of novelty merchandise in com- 
mierce, as commerce is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from: 

1. Representing, directly or by implication, that a recipient of mer- 
chandise shipped without a previous order and in the absence of an 
agreement to purchase is obligated to pay for the merchandise or to 
return it. 

2. Representing, directly or by implication, that failure of a re- 
cipient to either pay for or return merchandise shipped to it without 
a previous order and in the absence of an agreement to purchase 
will jeopardize the credit rating of such recipient. 

3. Representing, directly or by implication, that merchandise 
shipped without a previous order or agreement to purchase was 
shipped under a contract of consignment. 

4, Representing, directly or by implication, that merchandise is in- 
sured against loss in transit when it is not so insured. 

5. Representing by the use of the name “Certified Credit Bureau,” 
or any other ficticious name, or in any other manner, that an account 


1420 FEDERAL TRADE COMMISSION DECISIONS 
Order AT F. TC, 


has been placed in the hands of a collection agency when the account 
has not been so placed. 

It is further ordered, That the complaint herein be, and it hereby 
is, dismissed as to respondent, House of Plate, Inc., a corporation, 
without prejudice, however, to the right of the Commission to is- 
sue a new complaint or to take such further or other action against said 
respondent at any time in the future as may be warranted by the then 
existing circumstances. 

It is further ordered, That respondent, Robert T. Plate, an individ- 
ual, shall, within 60 days after service upon him of this order, file 
with the Commission a report in writing setting forth in detail the 
manner and form in which he has complied with this order. 
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WALTER W. GRAMER 


COMPLAINT, FINDINGS, AND ORDERS IN REGARD TO THE ALLEGED VIOLATION ~ 
: OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5746. Complaint, Mar. 1, 1950—Decision, June 21, 1951 


Where an individual engaged in the interstate sale and distribution of his 
drug preparation “Sulgly-Minol”; in advertisements through various cir- 
culars, including a card with testimonials printed on one side and a state- 
ment of said individual on the other— 

(a) Falsely represented that said preparation was a cure and remedy for 
athlete’s foot, and an adequate and competent treatment therefor; 

(b) Falsely represented that it was a cure and remedy for all types of arthritis 
and an adequate and competent treatment therefor, and for the manifesta- 
tions, including pain, soreness, and stiffness, of arthritis of all types; and 

(c) Falsely represented that his said preparation was an effective treatment 
for boils and acne; 

With capacity and tendency to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such statement and repre- 
sentations were true, and thereby into the purchase of substantial quantities 


of said product: 
Held, that such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 


tive acts and practices in commerce. 


Before Mr. John W. Addison, trial examiner. 
Mr. Joseph Callaway for the Commission. 
Mr. Arthur A. Logefeil, of Minneapolis, Minn., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Walter W. Gramer, 
an individual, hereinafter referred to as respondent, has violated the 
provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapy 1. Respondent, Walter W. Gramer, is an individual, 
having an office and principal place of business at 3409 Blaisdell 
Avenue, Minneapolis, Minn. 

Par. 2. Respondent is now, and has been for more than 1 year last 
past, engaged in the business of selling and distributing a drug 
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product, as “drug” is defined in the Federal Trade Commission Act. 
The designation used by respondent for the said product, and the 
formula and directions for use thereof are as follows: 
Designation: ‘‘Sulgly-Minol” or “Sul-gly-minol.” 
Formula: 
Sulphur, 3 pounds. 
Glycerine, 16 ounces. 
Lime, 1144 pounds. 
Alcohol, 8 ounces. 
Water q. s., 1 gallon. 
Directions: Every night, just before retiring, apply Sulgly-Minol to the soles 
of both feet. That is easily done by tipping the bottle up, while holding . 
palm of hand over open end of bottle and let just enough Sulgly-Minol 
escape to wet the palm of hand. Then rub in quite vigorously. Twice a 
week take a hot foot bath with tablespoon of Sulgly-Minol added to water. 
Bathe feet about twenty minutes, dry, and while still warm from bath, 
apply Sulgly-Minol as on previous nights. That is all there is to it. Should 
a rash appear, use foot bath only, mixing two tablespoons of Sulgly-Minol 
to one gallon of water. For athlete’s foot, use foot bath only. If there 
are no open sores, apply full strength. 
The directions given on the 4-ounce bottles in which the product is 
sold are as follows: 

For external use only. For treatment of muscular pains, apply to soles of 
feet before retiring. Or add to bath water for sulphur bath. Add two table- 
spoons to one gallon of water for treatment of athlete’s foot. 

Par. 8. Respondent causes the said product when sold to be trans- 
ported from his place of business in the State of Minnesota to pur- 
chasers thereof located in various other States of the United States, 
and in the District of Columbia. Respondent maintains, and at all 
times mentioned herein has maintained, a course of trade in said prod- 
uct in commerce between and among the various States of the United 
States and in the District of Columbia. Respondent’s volume of busi- 
ness in said product in said commerce is and has been substantial. 

Par. 4. In the course and conduct of his business respondent, subse- 
quent to April 17, 1945, has disseminated and caused the dissemina- 
tion of advertisements concerning his said product by the United 
States mails and by various means in commerce as “commerce” is de- 
fined in the Federal Trade Commission Act for the purpose of induc- 
ing and which were likely to induce directly or indirectly its purchase. 

These advertisements include but are not limited to a circular 
headed “Gramer’s Sulgly-Minol, price change announcement”; a cir- 
cular headed “Arthritis, It’s Grip Broken”; a circular headed “Copy 
of Original Letter”; a circular headed “A Light Should Not Be Hid- 
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den, Testimonials” and a circular headed “Partial List, Users of 
Sulgly-Minol.” 

Respondent has also disseminated and caused the dissemination of 
the advertisements referred to above for the purpose of inducing, and 
the said advertisements were likely to induce directly or indirectly 
the purchase of respondent’s preparation in commerce as “commerce” 
is defined in the Federal Trade Commission Act. 

Par. 5. Through the use of said advertisements, repondent has 
made directly and by implication the representation’s shown in the 
following subparagraphs identified as (a) to (g), inclusive. The 
said advertisements by reason of said representations are misleading 
in material respects and constitute false advertising as that term is 
defined in the Federal Trade Commission Act, by reason of the true 
facts which are set forth in subparagraphs (1) to (7) inclusive. 

(a) That respondent’s said preparation is a cure and a remedy for 
athlete’s foot; . 

(1) Said preparation is not a cure or a remedy for athletes’ foot. 

(6) That respondent’s said preparation is an adequate and compe- 
tent treatment for athlete’s foot; 

(2) Said preparation is not an adequate or competent treatment for 
athlete’s foot. 

(c) That respondent’s said preparation is a cure and a remedy for 
all types of arthritis; 

(3) Said preparation is not a cure or remedy for any type of 
_ arthritis. 

(d) That respondent’s said preparation is an adequate and compe- 
tent treatment for all types of arthritis; 

(4) Said preparation is not an adequate or competent treatment for 
any type of arthritis. 

(e) That respondent’s said preparation is a cure and remedy for 
the manifestations, including pain, soreness, and stiffness of arthritis 
of all types; 

(5) Said preparation is not a cure or remedy for any of the mani- 
festations, including pain, soreness, and stiffness, of any type of 
arthritis. 

(f) That respondent’s said preparation is an adequate and compe- 
tent treatment for and will relieve the manifestations, including pain, 
soreness, and stiffness, of arthritis of all types; 

(6) Said preparation is not an adequate or competent treatment 
for, nor will it relieve any of the manifestations, including pain, sore- 
ness, and stiffness, of any type of arthritis. 
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(g) That respondent’s said preparation is an effective treatment for 
boils and acne; 

(7) Said preparation is not an effective treatment for either boils or 
acne. 

Par. 6. The use by respondent of the said false advertisements with 
respect to his said product has had the capacity and tendency to mis- 
lead and deceive, and has misled and deceived, a substantial portion of 
the purchasing public into the erroneous and mistaken belief that the 
statements and representations contained in the said advertisements 
were true; and into the purchase of substantial quantities of said prod- 
uct by reason of said erroneous and mistaken belief. 

Par. 7. The aforesaid acts and practices of respondent, as herein al- 
leged, are all to the prejudice and injury of the public, and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Decision oF THE COMMISSION 


Pursuant to rule XXII of the Commission’s rules of practice, and 
as set forth in the Commission’s Decision of the Commission and 
Order to File Report of Compliance, dated June 21, 1951, the initial 
-decision in the instant matter of trial examiner John W.. Addison, as 
set-out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY JOHN W. ADDISON, TRIAL EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the first day of March, A. D. 1950, 
issued and subsequently served its complaint in this proceeding upon 
respondent, Walter W. Gramer, an individual, charging him with the 
use of unfair and deceptive acts and practices in commerce in viola- 
tion of the provisions of said act. After issuance of the complaint 
and the filing of respondent’s answer thereto, hearings were held at 
which testimony and other evidence in support of, and in opposition to, 
the allegations of said complaint were introduced before the above- — 
named trial examiner theretofore duly designated by the Commission, 
and the testimony and other evidence were duly recorded and filed in 
the office of the Commission. Thereafter, the proceeding regularly 
came on for final consideration by the trial examiner on the com- 
plaint, the answer thereto, testimony, and other evidence, proposed 
findings as to the facts and conclusions presented by counsel, oral ar- 
guments not having been requested; and the trial examiner, having 
considered the record herein, finds that this proceeding is in the in- 
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terest of the public and makes the following findings as to the facts, 
conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParaGrary 1. Respondent, Walter W. Gramer, is an individual, 
having an office and principal place of business at 3409 Blaisdell Ave- 
nue, Minneapolis, Minn. 

Par. 2. Respondent is now, and has been for more than 1 year last 
past, engaged in the business of selling and distributing a drug prod- 
uct, as drug is defined in the Federal Trade Commission Act. 

The designation used by respondent for the said product, and the 
formula and directions for use thereof are as follows: 

Designation: “Sulgly-Minol” 

Formula: 

Sulphur, 3 pounds. 
Glycerine, 8 ounces. 
Lime, 14% pounds. 
Alcohol, 16 ounces. 
Water q. s., 1 gallon. 

Directions: Every night, just before retiring, apply Sulgly-Minol to the 
soles of both feet. That is easily done by tipping the bottle up, while 
holding palm of hand over open end of bottle and let just enough Sulgly- 
Minol escape to wet the palm of hand. Then rub in quite vigorously. 
Twice a week take a hot foot bath with a tablespoon of Sulgly-Minol 
added to water. Bathe feet about twenty minutes, dry and while still warm 
from bath, apply Sulgly-Minol as on previous nights. That is all there 
is to it. Should a rash appear, use foot bath only, mixing two table- 
spoons of Sulgly-Minol to one gallon of water. For athlete’s foot, use 
foot bath only. If there are no open sores, apply full strength. 

The directions given on the 4-ounce bottles in which the product is 
sold are as follows: 

For external use only. For treatment of muscular pains, apply to soles of 
feet before retiring. Or add to bath water for sulphur bath. Add two table- 
spoons to one gallon of water for treatment of athlete’s foot. 


Par. 3. Respondent causes the said product when sold to be trans- 
ported from his place of business in the State of Minnesota to pur- 
chasers thereof located in various other States of the United States, 
and in the District of Columbia. Respondent maintains, and at all 
times mentioned herein has maintained, a course of trade in said 
product in commerce between and among the various States of the 
United States and in the District of Columbia. Respondent’s volume 
of business in said product in said commerce is and has been sub- 
stantial. 
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Par. 4. In the course and conduct of his business respondent, 
subsequent to April 17, 1945, has disseminated and caused the dis- 
semination of advertisements concerning his said product by the 
United States mails and by various means in commerce as commerce 
is defined in the Federal Trade Commission Act for the purpose of 
inducing and which were likely to induce directly or indirectly its 
purchase. 

These advertisements include a circular headed “Gramer’s Sulelg 
Minol, price change announcement”; a circular headed “Arthritis, 
It’s Grip Broken”; a circular headed “Copy of Original Letter”; a 
circular headed “A Light Should Not Be Hidden, Testimonials” and 
a circular headed “Partial List, Users of Sulgly-Minol” and a card 
with testimonals printed on one side and a statement of respondent 
on the other side. 

Respondent has also disseminated and caused the dissemination of 
the advertisements referred to above for the purpose of inducing, and 
the said advertisements were likely to induce directly or indirectly 
the purchase of respondent’s preparation in commerce as “commerce” 
is defined in the Federal Trade Commission Act. 

Par. 5. Through the use of said advertisements TPSROR GEE has 
directly and by implication represented: 

1. That respondent’s said preparation is a cure ae remedy for 
athlete’s foot. 


2. That respondent’s said preparation is an adequate and compe- 
tent treatment for athlete’s foot. 


3. That respondent’s said preparation is a cure and remedy for all 
types of arthritis. 


4. ‘That respondent’s said preparation is an adequate and competent 
treatment for all types of arthritis. 

5. That respondent’s said prepar ation is a cure and remedy for the 
manifestations, including pain, soreness, and stiffness of arthritis of 
all types. 

6. That respondent’s said preparation is an adequate and competent 
treatment for and will relieve the manifestations, including pain, 
soreness, and stiffness of arthritis of all types. 

7. That respondent’s said preparation is an effective treatment for 
boils and acne. 

Par. 6. In truth and in fact respondent’s said preparation: 

1. Is not a cure or a remedy for athlete’s foot. 

2. Is not an adequate or competent treatment for athlete’s foot. 

3. Is not a cure or remedy for any type of arthritis. 
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4. Is not an adequate or competent treatment for any type of 
arthritis. 

5. Is not a cure or remedy for any of the manifestations, including 
pain, soreness, and stiffness of any type of arthritis. 

6. Is not an adequate or competent treatment for nor will it relieve 
any of the manifestations, including pain, soreness, and stiffness of 
any type of arthritis. 

7. Is not an effective treatment for either boils or acne. 


CONCLUSION 


The use by respondent of the said false advertisements with respect 
to his said product has had the capacity and tendency to mislead and 
deceive a substantial portion of the purchasing public into the erro- 
neous and mistaken belief that the statements and representations con- 
tained in the said advertisements were true; and into the purchase of 
substantial quantities of said product by reason of said erroneous and 
mistaken belief. 

The aforesaid acts and practices of respondent, as herein found, are 
all to the prejudice and injury of the public, and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It ts ordered, That the respondent, Walter W. Gramer, an indi- 
vidwal, directly or through any corporate or other device in connection 
with the offering for sale, sale, and distribution of the preparation 
designated as “Sulgly-Minol” or of any other preparation of substan- 
tially similar composition or possessing substantially similar proper- 
ties, whether sold under the same name or any other name, do forth- 
with cease and desist from directly or indirectly: 

1. Disseminating or causing to be disseminated by means of the 
United States mail or by any means in commerce as commerce is de- 
fined in the Federal Trade Commission Act, any advertisement or 
other representation which represents, directly or indirectly : 

(a) That respondent’s said preparation is a cure or a remedy for 
athlete’s foot. 

(6) That respondent’s said preparation is an adequate or competent 
treatment for athlete’s foot. 

(c) That respondent’s said preparation is a cure or a remedy for 
any. type of arthritis. 
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(d) That respondent’s said preparation is an adequate or com- 
petent treatment for any type of arthritis. 

(e) That respondent’s said preparation is a cure or remedy for any 
of the manifestations, including pain, soreness and stiffness of any 
type of arthritis. 

(7) That respondent’s said preparation is an adequate or competent 
treatment for or will relieve the manifestations, including pain, sore- 

ress or stiffness of any type of arthritis. 

(g) That respondent’s said preparation is ar. effective treatment for 
boils or acne. 

2. Disseminating or causing to be disseminated by any means for 
the purpose of inducing or which is likely to induce, directly or indi- 
rectly, the purchase of said preparation in commerce as commerce is 
defined in the Federal Trade Commission Act any advertisement or 
representation which contains any of the representations prohibited 
in paragraph 1 above. 


ORDER TO FILE REPORT OF COMPLIANCE 


Lt is ordered, That the respondent herein shall, within 60 days after 
service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with the order to cease and desist [as required by said 
declaratory decision and order of June 21, 1951]. 


Note.—On June 26, 1951, the Commission issued an order in the matter of Clay Products 
Association, Ine. et al., Docket 5483, which modified the second paragraph of the conclu- 
sion in its April 19, 1951, decision. (See ante, 47 F. T. C. 1256 at 1272.) Said modifying 
order, as there set out, corrected, for the reasons set forth, the erroneous statement that 
three respondents included in said proceedings, namely, American Vitrified Products Co., 
Robinson Clay Product Co., and Clay City Pipe Co. had filed answer admitting all the 
material allegations set forth in the complaint. Said respondents, as to which the com- 
plaint was dismissed in Docket 5483, were joined as respondents in a cease and desist order 
in a similar proceeding in Docket 5484, in which order issued on August 20, 1951. 
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Syllabus 


In THE MATTER OF 


CONSUMER SALES CORP. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5680. Complaint, July 13, 1949—Decision, June 27, 1951 


Where a corporation and its two officers, who held all its stock, directed its 
activities, and formulated and controlled its policies, engaged in the pro- 
motion and interstate sale of aluminum cookware, dinnerware, silver plate, 
and glassware through door-to-door salesmen ; 

In carrying on their business (1) through said salesmen whom they furnished 
with a card authorizing them to solicit and accept orders and collect de- 
posits thereon; and sales kits containing, among other materials, order 
blanks for said products at varying prices, entitled, in large letters, ‘““SPE- 
CIAL OFFER,” and (2) under a procedure or practice whereby, following 
the customer’s signing of an order requiring down payment of $1.90 and 
payment of the balance by monthly installments, and the making of a credit 
check, they delivered the merchandise to the buyer through their delivery 
man who secured the buyer’s signature on a note for the balance due, and 
gave the buyer a brown manila envelope addressed to said corporation 
in which to mail to it the collected box tops below referred to— 

(a) Encouraged, participated in, and benefited by and were responsible for, 
the representations of their salesmen who, through said order blanks and 
orally, falsely represented that they were offering said merchandise at a 
special low price; 

(b) Encouraged, participated in, and benefited by and were responsible for the 
representations of their salesmen who also represented falsely that they 
were connected in some manner with one or more of the prominent soap 
manufacturing companies, which, in order to prove to the Government that 
their allocations of fats should be increased, were obtaining soap box tops 
from housewives as proof of their volume of sales, and that said corpora- 
tion had been authorized by the soap companies to make such surveys and, 
in order to secure the necessary cooperation from housewives, had authorized 
said special offer; and 

(c) Encouraged, participated in, and benefited by and were responsible for, 
the false representations of their salesmen that said merchandise was worth 
from $20 to $50 more than the price at which it was being offered and that 
such special offering was made on the condition that the buyer collect and 
turn in to said corporation a certain number of box tops from said soap 
manufacturers’ products ; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such representations were 
true, and with capacity and tendency so to do, and thereby induce the pur- 
chase of substantial quantities of their said merchandise: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices iu commerce. 
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As regards the above described sales approach, which, as disclosed by the 
evidence, was the usual and typical sales method of salesmen selling re- 
spondents’ product, and respondents’ contention that their sales repre- 
sentatives were independent contractors, since their applications sought 
to establish an independent contractor relationship, they acted independ- 
ently of respondents in that they were not required to attend sales meetings, 
were not supervised in their sales, made no reports, submitting only a 
tally of their commissions, and were not reimbursed for expenses; and that 
they, the respondents, therefore, were not responsible for said false 
representations ; 

Said respondents by furnishing the salesmen with the aforesaid order forms 
which falsely represented they were making a special offer, by permitting 
them to request purchasers to collect box tops, and by furnishing self- 
addressed envelopes for the handling of such box tops, actively encouraged 
and participated in making said false representations. and participated in 
and received the fruits resulting therefrom and were responsible therefor. 


As respects one of the two officers above referred to, who, with the other, actively 
participated in the establishment and operation of said corporation’s sales 
policies but who severed his connection with the corporation on March 
21, 1950, or 8 months after the issuance of the complaint, there was no 
assurance that he might not at some future time, under some other trade 
name, engage in the practices found to be illegal unless prohibited from 
so doing by order to cease and desist. 


While the complaint also alleged that respondents falsely represented that their 
tableware was of Czechoslovakian origin, that their aluminum cookware 
was authorized to use Good Housekeeping Magazine’s Seal of Approval, 
and that the aluminum cookware sold and distributed by them was approved 
by leading home economists, renowned professional chefs, and such recog- 
nized authorities as the United States Public Health Service, United States 
Bureau of Home Economics, the American Medical Association, and the 
American Hospital Association, the evidence of record was not sufficient to 
support any of said allegations. 


Before U7. Clyde M. Hadley, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Mr. Murray M. Segal, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Consumer Sales 
Corp., a corporation, Julius J. Blumenfeld and Myron J. Collin, in- 
dividually and as officers of Consumer Sales Corp., hereinafter re- 
ferred to as respondents, have violated the provisions of said act and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest hereby issues its complaint 
stating its charges in that respect as follows: 
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Paracrary 1. Consumer Sales Corp. is a corporation organized and 
established under and by virtue of the laws of the State of New York 
- with its office and principal place of business located at 673 Broadway, 
New York, N. Y. Respondents, Julius J. Blumenfeld and Myron J. 
Collin, are president, secretary and treasurer, respectively, of re- 
spondent corporation with their office and principal place of business 
located at 673 Broadway, New York, N. Y. Said individual respond- 
ents direct and have directed the activities of respondent corporation 
and have formulated and controlled its policies and affairs, including 
the conduct of sales and the character of advertising representations 
made in connection therewith. 

Par. 2. The respondents are now and for more than 1 year last past 
have been engaged in the promotion and sale of aluminum cookware, 
dinnerware, and silverware through the medium of door-to-door 
salesmen. 

The respondents cause and have caused their said products when 
sold to be transported from their place of business in the State of 
New York to purchasers thereof located at various points in other 
States of the United States and in the District of Columbia. Respond- 
ents maintain and at all times mentioned herein have maintained 
a course of trade in said products in commerce between and among 
the various States of the United States and the District of Columbia. 
Respondents’ volume of business in said utensils in such commerce 
has been and is substantial. 

Par. 3. For some time it has been the custom of various major soap 
companies such as those mentioned herein to circularize the consum- 
ing public, especially housewives, enclosing certain gift certificates 
which when used by the housewives and taken to the grocery store 
enable the purchaser of the soap products to obtain a 10- or 15-cent 
discount on products so bought. It has also been the custom of said 
soap companies to offer the consuming public in return for a certain 
number of box tops or wrappers from their products certain articles 
of silverware, dinnerware, or aluminumware of proven merit at a 
nominal price. These practices of the major soap companies are 
well known to the consuming public, especially housewives, who in 
many instances have received substantial merchandise under the spon- 
sorship of the various soap companies. 

Par. 4. In the course and conduct of their said business and for the 
purpose of promoting the sale of their said products through the 
medium of sales agents and sales representatives the respondents 
have made and are making many statements and representations to 
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the purchasing public. Among and typical of said statements are the 
following: 

That respondents’ salesmen and representatives are in the employ- 
ment of Consumer Sales Corp., which corporation is an advertising 
agency for Procter & Gamble, Lever Bros., Colgate-Palmolive-Peet, 
and other prominent soap manufacturers; 

That said manufacturing companies are interested in proving to 
the Federal Government that their allocations of fats should be in- 
creased. In order to prove to the Government how much soap is 
actually being used by the housewives, said soap companies are inter- 
ested in obtaining from housewives the soap-box tops or labels from 
the soap they use; 

That these box tops or labels will be turned in by the soap companies 
to the Federal Government as proof of the volume of sales; 

That corporate respondent has been authorized by the said com- 
panies to make surveys to ascertain the extent and usage of soap prod- 
ucts by the consuming public in order that the soap companies men- 
tioned may present said data to the Federal Government for the 
purpose of obtaining additional allocations of fats; 

That in order to obtain the cooperation of the public in securing this 
information and the return of box tops and labels from the public, cor- 
porate respondent has been authorized to sell sets of aluminumware, 
dining ware, and silverware which regularly sells for $100 or more at 
the nominal price of $56.90—$1.90 down-payment to the agent or rep- 
resentative and 11 monthly payments of $5 each to be sent corporate 
respondent by mail together with a certain number of box tops or 
labels from said soap corporations’ products. 

A further practice on the part of the respondents is that of including 
with some of the aluminumware sold a guarantee certificate reading as 
follows: 

Guarantee Certificate 


The Quality Aluminum 
COOKWARE SET 


Every Modern Housewife Is Proud to Own! 
The quality cookware in this Matched 

Set is manufactured from Superior 

Quality Pure Heavy Virgin Aluminum by 

the most advanced precision manufacturing 
processes. Every piece in this Matched 
Cookware Set is guaranteed against de 
fective workmanship or materials. Any 
part or parts that may prove defective will 
be replaced. 
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REPLACEMENT OR REFUND OF MONEY 
Guaranteed by Good Housekeeping 


IF NOT AS ADVERTISED THEREIN 
Approved ALUMINUM COOKWARE is approved by leading home econ- 
omists, renowned professional chefs and such recognized au- 
thorities as the U. 8. Public Health Service, U. 8S. Bureau of 
Home Economics, the American Medical Association and the 
American Hospital Association. 
LITHO. IN U. S. A. 

The Good Houskeeping guarantee stamp used thereon bears a star 
and is similar in all respects to the guarantee emblem used by said 
Good Housekeeping Magazine on its stamp of approval for various 
products. The tableware sold by respondents is described as Czecho- 
slovakian or of Czechoslovakian origin by their salesmen. 

After a customer has made her selection of the articles wanted, she 
is given an envelope in which to enclose box tops or labels taken from 
the products of the aforesaid mentioned soap companies which are to 
be sent to respondents monthly or with the last payment. She is also 
asked to sign a contract wherein she agrees to pay the sum of $56.90 as 
hereinabove set-out. 

The original signed contract is retained by the salesman and the 
purchaser is given what is called a “customer copy” which does not 
bear the customer’s signature and is labeled “this is your receipt for 
$1.90.” A few days after the merchandise is delivered to the pur- 
chaser and before she has had an opportunity to examine her pur- 
chase, she is asked to sign a receipt, which is in fact a promissory note 
wherein she agrees to pay the balance as hereinabove indicated. Be- 
fore the first payment of $5 is due, the customer receives a statement. 
of account and notice from a savings bank or finance company that 
it has purchased her contract note and that payments are to be made 
direct to it. 

Par. 5. The foregoing statements and representations so made vy 
the respondents and their agents and representatives in connection 
with the sale of their merchandise is grossly exaggerated, false, and 
misleading. In truth and in fact said corporate respondent is not 
an advertising agency for Procter & Gamble, Lever Bros., Colgate- 
Palmolive-Peet, or other major soap manufacturers. Respondents 
are not engaged in making surveys for said soap companies on the 
amount of soap consumed or in gathering statistics regarding the 
sale and distribution of soap in order to be used with the Federal 
Government for the allocation of additional fats for said soap com- 
panies, nor are they representing said soap companies in the obtain- 
ing of said soap-box tops or labels from their various soap products. 
The box tops or wrappers obtained are not to be turned over to the 
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Federal Government as proof of the volume of soap being used by 
the consuming public. The respondents are not agents or repre- 
sentatives of said soap companies and have not been authorized to 
offer high-quality merchandise at nominal cost in exchange for box 
tops or wrappers. The aluminum cookware sold and distributed by 
respondents has not been approved or guaranteed by Good House- - 
keeping Magazine and the manufacturers of the aluminumware so sold 
by respondents were never authorized by Good Housekeeping Maga- 
zine to use the guarantee bearing its seal of approval. The table- 
ware sold by respondents is not of Czechoslovakian origin but is 
made of cheap non-china material. None of the tableware, silver- — 
ware or aluminumware sold by the respondents is worth $100 or more — 
per set and is not sold at a nominal price but at the customary price 
for which articles of a similar nature and construction are sold. The 
aluminum cookware sold and distributed by the respondents.has not 
been approved by leading home economists, renowned professional 
chefs and such recognized authorities as the U. S. Public Health Serv- 
ice, U. S. Bureau of Home Economics, the American Medical As- 
sociation, and the American Hospital Association. 

Par. 6. The use by the respondents of said false and misleading 
statements and representations in connection with the sale of their 
products has a tendency and capacity to and does mislead and deceive 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that such statements and representations are true 
and induce a substantial number of the public because of such errone- 
ous and mistaken belief to purchase substantial quantities of re- 
spondents’ said merchandise. 

Par. 7. The aforesaid acts and practices of respondents, as herein- 
above alleged, are all to the prejudice of the publie and ‘constitute 
unfair and deceptive acts and practices in commerce within the in- 
tent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS As TO THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on July 18, 1949, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. After the filing of respondents’ answer, testimony, 
and other evidence in support of and in opposition to the allegations 
of the complaint were introduced before a trial examiner of the Com- 
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mission theretofore designated by it, and such testimony and other 
evidence were duly recorded and filed in the office of the Commission.. 
Thereafter, this proceeding regularly came on for final hearing before- 
the Commission upon the aforesaid complaint, the respondents’ an- 
swer thereto, the testimony, and other evidence, the recommended de- 
cision of the trial examiner and the exceptions thereto by counsel for 
respondents, and briefs and oral argument of counsel; and the Com- 
mission, having duly considered the matter and having disposed of 
the exceptions to the recommended decision and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 
FINDINGS AS TO THE FACTS 


Paragrapy 1. Respondent, Consumer Sales Corp. is a New York 
corporation, with its office and principal place of business at 673 
Broadway, New York, N. Y. Prior to March 21, 1950, respondents, 
Julus J. Blumenfeld and Myron J. Collin, with the same address, 
were the president, and the secretary and treasurer, respectively, of 
respondent corporation, held all of its capital stock and, with their 
wives, constituted its board of directors. On March 21, 1950, respond- 
ent, Julius J. Blumenfeld, transferred to the respondent corpora- 
tion his 6214 shares of its common stock and resigned as its president 
and director. Prior to March 21, 1950, the individual respondents 
directed the activities of respondent corporation and formulated and 
controlled its policies and affairs including its sales and advertising 
policies. 

Par. 2. The respondents are now and for several years last past 
(with the exception of respondent Julius J. Blumenfeld since March 
21, 1950), have been engaged in the promotion and sale of aluminum 
cookware, dinnerware, silver plate, and glassware, through the medi- 
um of door-to-door salesmen, causing the same, when sold, to be 
transported from their place of business in the State of New York 
to purchasers thereof in the States of New Jersey and Connecticut 
and maintaining a course of trade in said products in commerce be- 
tween the State of New York and the States of New Jersey and Con- 
necticut. Respondents’ volume of business in said wares in such com- 
merce has been and is substantial. 

Par. 3. In the conduct of their business, respondents select, sales- 
mento solicit orders from door to door. Respondents furnish these 
salesmen with a sales kit and a card signed by the respondent corpora- 
tion authorizing them to solicit and accept orders and to collect de- 
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posits on such orders. Said sales kit contains, among other materials, 
order blanks for dinnerware, silver plate, glassware, and alumnium 
cookware at prices varying from $49.90 to $56.90. Each order blank is 
entitled in large letters “Special Offer.” By the use of such order 
blanks and of oral statements certain of the respondents’ salesmen 
have represented that they were offering the respondents’ merchandise 
at a special low price. The salesmen have also represented that they 
were connected in some manner with one or more of the prominent 
soap-manufacturing companies, that the said companies, in order to 
prove to the Federal Government that their allocations of fats should 
be increased, were obtaining soap-box tops from housewives to turn 
into the Government as proof of their volume of sales, that the cor- 
porate respondent had been authorized by the said soap companies 
to conduct this survey and that, in order to secure the necessary co- 
operation from housewives in the collection of box tops, it was au- 
thorized to make this special offer. The salesmen have also repre- 
sented the said merchandise as being worth from $20 to $50 more 
than the price at which it was being offered and that this special offer 
was made on the condition that the buyer collect and turn in to respon- 
dent corporation a certain number of box tops from said soap manu- 
facturers’ products. The order signed by the buyer required her to 
pay the salesman a down payment of $1.90 and to pay the remainder 
by monthly payments. After a credit check by respondent corpora- — 
tion, the merchandise was delivered to the buyer by respondents’ truck. 
In accordance with respondents’ instructions, the delivery man, an 
employee of respondent corporation, before delivering the merchan- 
dise, secured the buyer’s signature on a note for the balance due and 
gave the buyer a brown manila envelope addressed to respondent cor- 
poration and requested the buyer to mail the collected box tops to 
respondent corporation in the envelope so furnished. 

Par. 4. The prices, which respondents have represented as consti- 
tuting a special offer, were in fact the same as the prices at which they 
customarily and regularly sold their merchandise. Respondents were 
not advertising agents for, nor were they connected with or repre- 
senting in any manner, any soap company. They have not con- 
ducted any survey for any soap company, nor have they gathered 
statistics on soap consumption for use by any soap company in at- 
tempting to secure an increased allocation of fats. They have not 
been authorized by any soap company to collect box tops of their prod- 
ucts for any purpose nor have they been authorized by any soap 
company to offer to sell or sell merchandise at a special low price as 
a premium for the collection of box tops. 
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Par. 5. Respondents contend that their sales representatives are in- 
cependent contractors and that, therefore, respondents are not re- 
sponsible for their false representations. Respondents base their 
contention on the fact that their agents’ applications seek to estab- 
lish an independent contractor relationship, and on the fact that the 
agents acted independently of respondents in that they were not re- 
quired to attend sales meetings, were not supervised in their sales, 
made no sales reports, submitting only a tally of their commissions, 
and were not reimbursed for expenses. However, by furnishing the 
salesmen with order forms falsely representing that they were mak- 
ing a special offer, by permitting the salesmen to request purchasers 
to collect box tops, and by furnishing self-addressed envelopes for 
the handling of the box tops, respondents actively encouraged and 
participated in making the said false representations. The evi- 
dence shows that the above-described sales approach was the usual and 
typical sales method of salesmen selling respondents’ products. Re- 
spondents participated in and received the fruits resulting from such 
false representations and are responsible for them, 

The individual respondents actively participated in the establish- 
ment and operation of respondent corporation’s sales policies. Re- 
spondent, Julius J. Blumenfeld, severed his connection with the re- 
spondent corporation on March 21, 1950. This was over 8 months 
after the issuance of the complaint in this matter. There is no as- 
surance that this respondent may not at some future time under 
some other trade name, engage in the same practices herein found 
to be illegal unless he is prohibited from so doing by an order to cease 
and desist. 

Par. 6. The complaint in this proceeding also alleged that respond- 
ents falsely represented that their tableware was of Czechoslovakian 
origin, that their aluminum cookware was authorized to use Good 
Housekeeping Magazine’s seal of approval, and that the aluminum 
cookware sold and distributed by respondents was approved by lead- 
ing home economists, renowned professional chefs, and such recog- 
nized authorities as the United States Public Health Service, United 
States Bureau of Home Economics, the American Medical Associa- 
tion, and the American Hospital Association. The evidence of record 
is not’ sufficient to support any of the allegations of the complaint re- 
ferred to in this paragraph. 

Par. 7. The use by the respondents of the false and misleading 
statements and representations referred to in paragraphs 3 to 5, in- 
clusive, in connection with the sale of their products, had a tendency 
and capacity to and did mislead and deceive a substantial portion of 
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the purchasing public into the erroneous and mistaken belief that 
such statements and representations were true and to induce a sub- 
stantial number of the public, because of such erroneous and mistaken 
belief, to purchase substantial quantities of respondents’ said 
merchandise. 

CONCLUSION 


The acts and practices of the respondents as herein found (exclud- 
ing those referred to in par. 6) were all to the prejudice and injury 
of the public and constituted unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, respondents’ answer 
thereto, testimony, and other evidence in support of and in opposition 
to the allegations of the complaint introduced before a trial examiner 
of the Commission theretofore duly designated by it, the trial ex- 
aminer’s recommended decision and exceptions thereto by counsel for 
respondents and briefs and oral argument of counsel; and the Com- 
mission having made its findings as to the facts and its conclusion that 
the respondents have violated the provisions of the Federal Trade 
Commission Act : | 

It is ordered, That the respondent, Consumer Sales Corp., a corpora- 
tion, and its officers, agents, representatives, and employees, and the 
individual respondents, Julius J. Blumenfeld and Myron J. Collin, 
and their respective agents, representatives, and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale, or distribution of aluminum, cookware, dinnerware, 
silverware, or other merchandise, in commerce, as commerce is de- 
fined in the Federal Trade Commission Act, do forthwith cease and 
desist from representing, directly or by implication : 

(1) That the respondents or any of them are connected with or 
represent in any manner any soap manufacturer or any other com- 
pany or organization unless such is the fact. 

(2) That the respondents or any of them are making or conducting 
a survey. 

(3) That the purchasers of the said merchandise are being given a 
reduced price for such merchandise or any other valuable considera- 
tion as a premium or reward for their collection of box tops, coopera- 


tion in furnishing information or participation in any other similar 
project or activity. 
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(4) That said merchandise is being sold at a special price when the 
price at which it is sold is the usual and: customary price at whieh 
respondents sell such merchandise in the ordinary course of their 
business. 

It is further ordered, That said respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report: in writing setting forth the manner and form in which they 
have complied with said order. 
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ORDERS OF DISMISSAL, OR CLOSING CASE, ETC. 


Bristot-Myrrs Co. Complaint, March 16, 1950. Order, July 5, 
1950. (Docket 5752.) 

Charge: Advertising falsely or misleadingly as to qualities, prop- 
erties, or results, scientific or relevant facts, and safety of product; in 
connection with the manufacture and sale of a drug designated 
Resistab. 

CompuaInt: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, the 
Federal Trade Commission, having reason to believe that Bristol- 
Myers Co., hereinafter referred to as respondent, has violated the pro- 
visions of said act, and it appearing to the Commission’ that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondent Bristol-Myers Co. is a corporation or- 
ganized and doing business under the laws of the State of Delaware 
with an office and principal place of business at 630 Fifth Avenue, 
city and State of New York. 

Par. 2. Respondent is now, and has been for more than 3 months last 
past, engaged in the business of manufacturing and selling a drug, as 
“drug” is defined in the Federal Trade Commission Act. 

The said drug is designated by respondent as Resistab and is sold 
in tablet form, each tablet containing as its only active ingredient 25 
milligrams of thonzylamine hydrochloride. ‘The directions for use in 
connection with colds are as follows: 


Directions for Use for Aduits or Children* 


How to relieve cold symptoms fast—At the “first sign” of a cold—running 
nose, dry, scratchy throat, sneezing, take one Resistab tablet. Follow with one 
tablet immediately before each meal and at bedtime up to three or four days. 
Do not exceed recommended dosage. If any drowsiness follows the use of this 
product, do not drive or operate machinery. 


*Wor dosage of children under 6, consult your physician. 


Respondent causes the said drug to be transported from the State in 
which it is manufactured to purchasers thereof located in other States 


1 During the period covered by this volume, the case of Leo Lichtenstein, et al., trading 
as Harlich Manufacturing Co., docket 3947, was closed on October 24, 1950, nune pro 
tune as of November 6, 1943, on which date said case, and the case in the matter of Leo 
Lichtenstein, et al., doing business as Loomis Manufacturing Co., ete,, docket 4879 were 
consolidated and amended complaint, which bore docket No. 4879 was issued, and disposed 
of through findings and cease and desist order on June 30, 1950, 46 F. T. Cy 984: ‘ 

The case of Borden Novelty Co., Docket 5795, which involved alleged violation of a 
commercial standard adopted in 1933 by the voluntary participants in a conference to 
standardize gold-filled or gold-surfaced jewelry other than watches, through respondent's 
alleged improper marking of certain gold-covered watch bands as “gold-filled” and “gold- 
filled tops”, and in which the Commission on December 3, 1951, announced the fruition on 
May 16, 1951 of an initial decision dismissing said complaint, will be found fully reported 
as of the later date in the following volume. 
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of the United States and in the District of Columbia. Respondent 
maintains, and at all times mentioned herein has maintained, a course 
of trade in the said drug in commerce between and among the various 
States of the United States, and in the District of Columbia. Re- 
spondent’s volume of business in such commerce is and has been sub- 
stantial. 

Par. 3. In the course and conduct of its business, respondent, sub- 
sequent. to November 1, 1949, has disseminated, and caused the dis- 
semination of, certain advertisements concerning Resistab by the 
United States mails, and by various means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, for the purpose of 
inducing and which were likely to induce, directly or indirectly, its 
purchase, including but not limited to advertisements in the Washing- 
ton, D. C., Limes-Herald issue of December 1, 1949, and January 25, 
1950; and respondent has disseminated and caused the dissemination 
of advertisements including, but not limited to, those referred to above, 
for the purpose of inducing, and which were likely to induce, directly 
or indirectly, its purchase in commerce, as “commerce” is defined in 
the Federal Trade Commission Act. 

Par. 4. Among the statements and claims contained in said adver- 
tisements are the following: 

Kills colds in one day. 

Stop colds fast. 

For in clinical tests, those who used Resistab at once got completely rid of 
their colds in an average of one day. 

How Resistab can stop your cold in one day! At the first sign of a cold (or 
on exposure to someone else’s cold) take one Resistab immediately. Don’t 
wait! Then before each meal and at bedtime take another Resistab. 

—Resistab to guard my family against colds. 

At the first sign of a cold, take one Resistab immediately! Don’t wait! For 
Resistab’s spectacular ability to stop’ colds fast depends on use during early 
stages of cold. Before each meal—and at bedtime—take another Resistab. 
Taken this way Resistab strengthens your body’s natural defenses against cold. 

Resistab is absolutely safe when used as recommended. 

Par. 5. Through the use of the advertisements containing the state- 
ments and representations set forth in paragraph 4, and others similar 
thereto not specifically set out herein, respondent has represented, 
directly and by implication: 

(1) That Resistab is an adequate and competent treatment for and 
will cure the common cold. 

(2) That Resistab is an adequate and competent treatment for and 
will cure all the manifestations of:the common cold. 

(3) That Resistab will protect the user against invasion by the 
common cold infection and against the development of the manifesta- 
tions thereof. 
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(4) That in persons who have a common cold infection, and who, 
when it first becomes manifest or in the early stages of etch tftemites 
tations, take Resistab, such manifestations will not become more severe, 
ether manifestations will not develop, and all manifestations wll 
be cured. 

(5) That by taking Resistab the body’s natural defenses against 
cold infections and their manifestations will be rendered more 
effective. 

(6) That Resistab, taken as directed, is always safe, and is in- 
capable of doing injury or harm to the user. 

Par. 6. The advertisements referred to herein are misleading in 
material respects, and are “false advertisements” as that term is 
defined in the Federal Trade Commission Act. In truth and in 
fact: 

(1) Resistab is neither a cure nor an adequate or competent treat- 
ment for the common cold. 

(2) Resistab is neither a cure nor an adequate or competent treat- 
ment for the manifestations of the common cold. 

(3) Resistab will not protect the user against invasion by the com- 
mon cold infection nor against the manifestations thereof. 

(4) The use of Resistab by persons who have a common cold in- 
fection, when such infection first becomes manifest or in the early 
stages of such manifestations, will not prevent such manifestations 
from becoming more severe, prevent the development of other mani- 
festations, or result in a cure of all such manifestations. 

(5) The use of Resistab in no way contributes to the operation of 
the defense mechanism of the body against its infection by the cold 
virus, against infection which has oceurred, or against the manifesta- 
tions of a cold infection. 

(6). Resistab, taken as directed, may.be unsafe, and produce injury 
or harm to the user. 

Par. 7. By including in the advertisements referred to herein the 
representations and claims set forth above, respondent has represented 
directly and by implication that it has knowledge and reliable in- 
formation of facts which are sufficient to constitute adequate proof 
of the correctness of, and are an adequate basis for, the said repre- 
sentations concerning the prophylatic and therapeutic value of Re- 
sistab in connection with the common cold. 

Par. 8. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact respondent does not 
have knowledge and reliable information of facts which are sufficient 
to constitute adequate proof of the correctness of, or an adequate 
factual basis for, the representations and claims referred to herein 
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concerning the prophylactic and therapeutic value of Resistab in: 
connection with the common cold. 

Par. 9. The use by respondent of the said advertisements has had. 
the capacity and tendency to mislead and deceive, and has misled and 
deceived, a substantial portion of the purchasing public into the 
erroneous and mistaken belief that the statements and representations 
contained therein and referred to herein were true, and into the pur- 
chase of substantial quantities of said drug by reason of said erro- 
neous and mistaken belief. 

Par. 10. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public, and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Complaint dismissed without prejudice by the following order: 

It appearing to the Commission that the respondent, Bristol-Myers. 
Co., has executed and tendered to the Commission an offer of settle- 
ment of this proceeding in the form of a proposed stipulation and 
agreement; and 

It further appearing that under the terms of said stipulation and. 
agreement the respondent agrees, among other things, not to dissemi- 
nate or cause to be disseminated, in commerce, any advertisement 
which represents, directly or by implication, that its product, Resistab, 
will cure, prevent, abort, eliminate, stop, or shorten the duration of, 
the common cold: Provided, however, That nothing therein shall 
prevent the respondent from representing (a) that the use of the 
product relieves or checks and, in many cases, stops the symptoms 
or manifestations of the common cold, such as sneezing, nasal con- 
gestion, simple throat coughs, watering eyes, or watery or mucous. 
discharge from the nose, or (6) that the product is safe if taken in 
accordance with the directions on the label; and 

It further appearing that under the terms of said stipulation and 
agreement the Commission’s approval thereof does not in any way 
prejudice the right of the Commission to resume formal proceedings: 
against the respondent if at any time in the future such action may 
be deemed warranted; and 

The Commission being of the opinion that in the circumstances. 
the public interest will be best served by the settlement of this pro- 
ceeding through the approval of the proposed stipulation and agree- 
ment: 

Lt is ordered, That the proposed stipulation and agreement executed 
by the respondent on June 8, 1950, be approved and accepted. 

It is further ordered, That the complaint herein be, and it hereby 
is, dismissed, without prejudice, however, to the right of the Com- 
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mission to institute a new proceeding against the respondent or to take 
such further or other action in the future as may be warranted by the 
then existing circumstances. 

Before Mr. Earl J. Kolb, trial examiner. 

Mr. Randolph W. Branch and Mr. Edward F. Downs for the 
Commission. 

Mr. Isaae W. Diggs, of New York City, for respondent. 


Anauist Co., Inc. Complaint, March 16, 1950. Order, July 5, 
1950. (Docket 5753.) 

Charge: Advertising falsely or misleadingly as te qualities, prop- 
erties, or results, scientific or relevant facts, safety, and tests of 
product; in connection with the sale of a drug designated Anahist. 

CompLaInt: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, the 
Federal Trade Commission, having reason to believe that Anahist Co., 
Inc., hereinafter referred to as respondent, has violated the provisions 
of said act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondent Anahist Co., Inc., is a corporation organ- 
ized and doing business under the laws of the State of New York 
and having an office and principal place of business at Yonkers, N. Y. 

Par. 2. Respondent is now, and has been for more than 3 months last 
past, engaged in the business of selling a drug, as “drug” is defined in 
the Federal Trade Commission Act. 

The designation used by respondent for the said drug, its formula 


and the directions for use thereof are as follows: 


Designation: Anahist Y 


Formula: Each tablet contains: Grains 
Thonzviamines HyarochlOcide@ee 2. en ee ee ne ae 0.3858 
PATNI CIM POW OCI Sse a oe. ee ee pe ee a ee eee 126 

ZOLA EORSUAT CIM DOW CCE ores nt a ee ee ee eee ers .96 
LGTY aed ye] aes = Rees See PERE ne Se Ea Se 2.529 


Directions: For adults or children: one tablet before each meal and at bedtime. 
Do not use in excess of recommended dosage. 

Respondent causes the said drug to be transported from its place of 
business in the State of New York to purchasers thereof located in 
other States of the United States and in the District of Columbia. 
Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in the said drug in commerce between and 
among the various States of the United States and in the District of 
Columbia. Respondent’s volume of business in such commerce is and 
has been substantial. 
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Par. 3. In the course and conduct of its business, respondent, subse- 
quent to September 26, 1949, has disseminated and caused the dis- 
semination of, certain advertisements concerning Anahist by the 
United States mails and by various means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, for the purpose of 
inducing and which were likely to induce, directly or indirectly, its 
purchase, including, but not limited to, advertisements in the Wash- 
ington, D. C., Evening Star, issue of January 25, 1950, Washington, 
D. C., Times Herald, issue of November 17, 1949, various newspapers of 
general circulation, issues of November 25, 1949, Look magazine, issue 
of December 6, 1949, Omaha Nebr., Evening World Herald, issue of 
November 9, 1949, Atlanta, Ga., Constitution, issue of November 27, 
1949, New York, N. Y., Sunday News, issue of December 4, 1949, Drug 
Topics magazine, issue of November 21, 1949, San Antonio, Tex., 
Express, issue of December 2, 1949, Rochester, N. Y., Times-Union, 
issue of December 13, 1949, and circulars in the form of large tele- 
grams addressed to “Mr. and Mrs. America”; and respondent has 
disseminated and caused the dissemination of advertisements includ- 
ing, but not lmited to, those referred to above, for the purpose of 
inducing and which were likely to induce, directly or indirectly, its 
purchase in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. 

Par. 4. Among the statements and claims contained in the said 
advertisements are the following: 


Antihistamine—a clinical experiment by the U. S. Navy Medical Corps. Results 
were amazing. Marked relief of symptoms! Much shorter colds than usual! 
Many colds literally “nipped in the bud.” 

Although this same antihistamine had been prescribed by doctors for hay fever, 
allergies, and colds in increasing volume for more than three preceding years, it 
was not until September 2, 1949, that its sale to families everywhere without 
preseription was made possible. 

The common cold usually begins as an allergic response which causes an out- 
pouring of histamine into the cells of your nose and throat. This produces cold 
symptoms and weakens your natural defense against secondary bacterial in- 
vaders. But Anahist successfully combats the destructive histamine. 

Medical research indicates that the common cold is initially an allergie re- 
sponse caused by the cold virus. 

Anahist—keep intact your natural defenses against colds and their compli- 
cations. 

Anahist—helps maintain your natural defense against the common cold and 
its complications. 

—by using Anahist—avoid—secondary complications and the danger of sinus- 
itis, bronchitis, pneumonitis, or other serious ills resulting. 

Furthermore by controlling the cold, Anahist helps to prevent secondary symp- 


toms such as nasal congestion, coughing, fever, and muscular aches and pains 
due to colds. 
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Prevents sneezing, coughing, and running noses. 

—this new antihistamine’s effectiveness in eliminating the misery of colds; 
sneezing, running nose, watering eyes, coughing, and other symptoms that have 
Plagued cold sufferers for centuries. 

New Miracle Drug stops cold symptoms in a single day. 

Now say Goodbye to colds with Anahist. 

However, there is clinical evidence that in any phase of the common cold 
Anahist may reduce the complications and reduce the severity even after there 
has been invasion of the mucous membrane by secondary invaders. 

The prophylactic administration of Anahist will in a large percentage of cases, 
prevent the incidence of the common cold. 

Clinically proved effective protection against colds. 

—Anahist for colds. 

Arthur came home with a cold—Anahist. Next day Arthur hadn’t a trace of 
a cold. 

Anahist—dosage clinically proved effective for colds. 

wonderful results in treating colds. 

Winning the ‘cold’ war. Americans suffer 500,000,000 colds a year—Yet until 
Anahist was made available, the public had no effective answer to this problem. 

Yes, Anahist is safe—when taken as directed on the package. 

Effectiveness without troublesome side reactions. 


Par. 5. Through the use of the advertisements containing the state- 
ments and representations set forth in paragraph 4, and others similar 
thereto not specifically set out herein, respondent has represented di- 
rectly and by implication that: 

(1) A clinical experiment was conducted by the United States Navy 
Medical Corps for the purpose of testing and determining the value 
of antihistamine drugs in averting or treating the common cold. 

(2) That the so-called clinical experiment demonstrated that anti- 
histamine drugs afford substantial relief to the manifestations of, sub- 
stantially reduce the duration of, and abort the common cold and 
prevent the development of the common cold with its manifestations. 

(3) That prior to September 2, 1949, the antihistamine contained 
in Anahist was prescribed by physicians for hay fever, allergies and 
colds in a dosage not significantly different from that which is fur- 
nished by Anahist, taken as directed. 

(4) That the initial manifestations of a common cold are caused 
by the presence of excessive or abnormal amounts of histamine in the 
tissues of the nose and throat. 

(5) That the initial manifestations of a cold are an “allergic re- 
sponse” to the presence of a cold virus. 

(6) That by taking Anahist the natural defenses against colds, 
their manifestations and secondary infections and complications in- 
cident thereto will be maintained and these conditions averted. 
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(7) That the use of Anahist will prevent the manifestations of the 
common cold from making their appearance, and if they have ap- 
peared, will cure them. 

(8) That by taking Anahist, colds will be averted. 

(9) That Anahist will cure the common cold. 

(10) That Anahist is an adequate and competent treatment for 
the common cold and for its manifestations. 

(11) That Anahist, taken as directed, is always safe and is in- 
capable of doing injury or harm to the user, and will produce no side 
reactions. 

Par. 6. The advertisements referred to herein are misleading in 
material respects, and are “false advertisements” as that term is 
defined in the Federal Trade Commission Act. In truth and in fact— 

(1) The so-called clinical experiment to which respondent refers 
was not conducted by the United States Navy Medical Corps. 

(2) That from the so-called clinical experiment as reported in medi- 
cal publications it cannot be validly concluded that antihistamine 
drugs afford substantial relief to the manifestations of, substantially 
reduce the duration of, or in many instances cure or prevent the de- 
velopment of the manifestations of the common cold. 

(3) The usual dosage of antihistamine drugs prescribed by physi- 
clans in cases where they are indicated is far greater than that supplied 
by Anahist taken as directed. 

(4) The initial manifestations of a common cold including sneezing, 
coughing, and discharge from the nose are not due to the presence of 
excessive amounts of histamine in the tissues of the nose and throat. 

(5) The initial manifestations of a common cold, including sneez- 
ing, coughing, and discharge from the nose are the almost universal 
responses to the common cold infection and are in no sense an allergic 
response or a manifestation of an allergy. 

(6) The use of Anahist in no way contributes to the operation of 
the defense mechanism of the body against its invasion by the cold 
virus; the body has no natural defense against the manifestations 
of the common cold except its ability to overcome the causative infec- 
tion, and this will be in no way assisted by the use of Anahist; the 
use of Anahist in no way contributes to operation of the defense 
mechanism of the body against secondary infections or complications 
consequent to a common cold, nor will it avert them. 

(7) The use of Anahist will neither prevent the appearance of, nor 
cure, the manifestations of the common cold. 

(8) The use of Anahist will not avert colds. 

(9) Anahist will not cure the common cold. 
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(10) Anahist is not an adequate or competent treatment for the 
common cold or for its manifestations. 

(11) Anahist, taken as directed, may be unsafe, or may produce 
side reactions, injury, or harm to the user. 

Par. 7. By including in the advertisements referred to herein the 
representations and claims set forth above, respondent has represented, 
directly and by implication, that it has knowledge and reliable infor- 
mation of facts which are sufficient to constitute adequate proof of 
the correctness of, and an adequate basis for, the said representations 
and claims concerning the role of histamine in the common cold and 
the prophylactic and therapeutic value of Anahist in connection with 
the common cold. 

Par. 8. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact, respondent does not 
have knowledge and reliable information of facts which are sufficient 
to constitute adequate proof of the correctness of, or an adequate 
factual basis for, the representations and claims referred to herein 
concerning the role of histamine in the common cold or the prophy- 
lactic or therapeutic value of Anahist in connection with the common 
cold. 

Par. 9. The use by respondent of the said advertisements has had 
the capacity and tendency to mislead and deceive, and has misled and 
deceived, a substantial portion of the purchasing public into the 
erroneous and mistaken belief that the statements and representations 
contained therein and referred to herein were true, and into the pur- 
chase of substantial quantities of said drug by means of said erroneous 
and mistaken belief. 

Par. 10. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public, and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Complaint dismissed without prejudice by the following order: 

It appearing to the Commission that the respondent, Anahist Co., 
Inc., has executed and tendered to the Commission an offer of settle- 
ment of this proceeding in the form of a proposed stipulation and 
agreement; and 

It further appearing that under the terms of said stipulation and 
agreement the respondent agrees, among other things, not to dissemi- 
nate or cause to be disseminated, in commerce, any advertisement 
which represents, directly or by implication, that its product, Anahist, 
will cure, prevent, abort, eliminate, stop, or shorten the duration of, 
the common cold: Provided, however, That nothing therein shall pre- 
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vent the respondent from representing (a) that the use of the product 
relieves or checks and, in many cases, stops the symptoms or mani- 
festations of the common cold, such as sneezing, nasal congestion, 
simple throat coughs, watering eyes, or watery or mucous discharge 
from the nose, or (6) that the product is safe if taken in accordance 
with the directions on the label; and 

It- further appearing that under the terms of said stipulation and 
agreement the Commission’s approval thereof does not in any way 
prejudice the right of the Commission to resume formal proceedings 
against the respondent if at any time in the future such action may 
be deemed warranted; and 

The Commission being of the opinion that in the circumstances the 
public interest will be best served by the settlement of this proceed- 
ing through the approval of the proposed stipulation and agreement: 

It is ordered, That the proposed stipulation and agreement executed 
by the respondent on June 8, 1950, be approved and accepted. 

It is further ordered, That the complaint herein be, and it hereby 
is, dismissed, without prejudice, however, to the right of the Commis- 
sion to institute a new procecding against the respondent or to take 
such further or other action in the future as may be warranted by the 
then existing circumstances. 

Before Mr. Farl J. Kolb, trial examiner. 

Mr. Randolph W. Branch and Mr. Edward F. Downs for the 
Commission. 

Dwight, Royall, Harris, Koegel & Caskey, of New York City, for 
respondent. 


WaitrHaL, Prarmacat Co. Complaint, March 20, 1950. Order, 
July 5, 1950. (Docket 5754.) : 

Charge: Advertising falsely or misleadingly as to qualities, proper- 
ties or results, scientific or relevant facts, and tests of product; in 
connection with the manufacture and sale of a drug designated 
Kriptin. 

Compuainr: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that White- 
hall Pharmacal Co., a corporation, hereinafter referred to as respond- 
ent has violated the provisions of the Federal Trade Commission Act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrapy 1. Respondent Whitehall Pharmacal .Co. is a corpora- 
tion organized and doing business under the laws of the State of 
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Illinois, and having an office and principal place of business at 22 East 
Fortieth Street, city and State of New York. 

Par. 2. Respondent is now, and has been for more than 3 months 
last past, engaged in the business of manufacturing and selling a 
drug, as “drug” is defined in the Federal Trade Commission Act. 

The said drug is designated by respondent as Kriptin. It is sold 
in tablet form, each tablet containing approximately 25 milligrams 
of Pyranisamine Maleate as its sole active ingredient. The directions 
for its use in connection with colds are as follows: 

For colds: Take 1 tablet at the very first indication of a cold and then 1 every 
3 or 4 hours, but not more than 4 in any 24 hours. Continue treatment for 2 or 3 
days. 

For children: Nine years of age and over—same dosage as above. Six to nine 
years, % tablet 4timesa day. Under 6 years—consult your physician for dosage. 

Do not use in excess of recommended dosage. If drowsiness occurs, do not 
drive your car, but continue to take Kriptin tablets only while remaining at home. 

Respondent causes the said drug to be transported from the State 
in which it is manufactured to purchasers thereof located in other 
States of the United States and in the District of Columbia. Respond- 
ent maintains, and at all times mentioned herein has maintained, a 
course of trade in the said drug in commerce between and among 
the various States of the United States and in the District of Colum- 
bia. Respondent’s volume of business in such commerce is and has 
been substantial. 

Par. 3. In the course and conduct of its business, respondent, sub- 
sequent to November 1, 1949, has disseminated, and caused the dis- 
semination of, certain advertisements concerning Kriptin by the 
United States mails and by various means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, for the purpose 
of inducing and which were likely to induce, directly or indirectly, 
its purchase, including but not limited to, advertisements in the Wash- 
ington, D. C., Evening Star, issue of December 12, 1949, and Washing- 

‘ton, D. C., Post issue of January 24, 1950, and radio continuities 
broadcast by the National Broadcasting Co. on December 7, 1949, and 
respondent has disseminated, and caused the dissemination of, adver- 
tisements including, but not limited to, those referred to above, for 
the purpose of inducing and which were likely to induce, directly 
or indirectly, its purchase in commerce, as “commerce” is defined in 
the Federal Trade Commission Act. 

Par. 4. Among the statements and claims contained in the said 
advertisements are the following: 


Kriptin—Kills Colds 
Stops colds at the start 
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Kill a cold at the very start—kill it completely—not in days but in hours 

Doesn’t just “ease” the symptoms, but kills the cold completely 

Kriptin tablets taken at the first sign of a cold, can stop the attack like magic! 
The cold symptoms vanish—you stay on the job 

No more sneezing—stopped up nose—aches and pains—no more miserable 
days in bed trying to “outlast” a cold 

Remember, for the most spectacular results—to kill the cold completely—take 
Kriptin at the very first sneeze, chill or sniffle 

For in clinical tests by the United States Navy Kriptin proved remarkably 
effective and efficient— 

Par. 5. Through the use of the advertisements containing the state- 
ments and representations set forth in paragraph 4, and others similar 
thereto not specifically set out herein, respondent has represented, 
directly and by implication: 

(1) That Kriptin is an adequate and competent treatment for and 
will cure the common cold; 

(2) That Kriptin is an adequate and competent treatment for and 
will cure all the manifestations of the common cold; 

(3) That in persons who have a common cold infection, and who, 
when it first becomes manifest, take Kriptin, such manifestations 
will not become more severe, other manifestations will not develop, 
and all manifestations will be cured; 

(4) That Kriptin has been tested by the United States Navy. 

Par. 6. The advertisements referred to herein are misleading in 
material respects and are “false advertisements” as that term is 
defined in the Federal Trade Commission Act. In truth and in fact: 

(1) Kriptin is neither a cure nor an adequate or competent treat- 
ment for the common cold; 

(2) Kriptin is neither a cure nor an adequate or competent treat- 
ment for the manifestations of the common cold; 

(3) The use of Kriptin by persons who have a common cold infec- 
tion when such infection first becomes manifest, will not prevent such 
manifestations from becoming more severe, prevent the development 
of other manifestations, or result in a cure of all such manifestations; 

(4) Kriptin has not been tested by the United States Navy. 

Par. 7. By including in the advertisements referred to herein the 
representations and claims set forth above, respondent has represented, 
directly and by implication, that it has knowledge and reliable in- 
formation of facts which are sufficient to constitute adequate proof of 
the correctness of, and an adequate basis for, the said representations 
and claims concerning the therapeutic value of Kriptin in connection 
with the common cold. 

Par. 8. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact respondent does not have 
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knowledge and reliable information of facts which are sufficient to 
constitute adequate proof of the correctness of, or an adequate factual 
basis for, the representations and claims referred to herein concerning 
the therapeutic value of Kriptin in connection with the common cold. 

Par. 9. The use by respondent of the said advertisements has had 
the capacity and tendency to mislead and deceive, and has misled and 
deceived, a substantial portion of the purchasing public into the er- 
roneous and mistaken belief that the statements and representations 
contained therein and referred to herein were true, and into the pur- 
chase of substantial quantities of said drug by reason of said erroneous. 
and mistaken belief. 

Par. 10. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public, and constitute 
unfair and deceptive acts and practices in commerce within the in- 
tent and meaning of the Federal Trade Commission Act. 


Complaint dismissed without prejudice by the following order: 

It appearing to the Commission that the respondent, Whitehall 
Pharmacal Co., has executed and tendered to the Commission an offer 
of settlement of this proceeding in the form of a proposed stipulation 
and agreement; and 

It further appearing that under the terms of said stipulation and 
agreement the respondent agrees, among other things, not to dissemi- 
nate or cause to be disseminated, in commerce, any advertisement which 
represents, directly or by implication, that its product, Kriptin, will 
cure, prevent, abort, eliminate, stop, or shorten the duration of, the 
‘common cold: Provided, however, That nothing therein shall prevent 
the respondent from representing (a) that the use of the product re- 
lieves or checks and, in many cases, stops the symptoms or manifesta- 
tions of the common cold, such as sneezing, nasal congestion, simple 
throat coughs, watering eyes, or watery or mucous discharge from the 
nose, or (6) that the product is safe if taken in accordance with the 
directions on the label; and 

It further appearing that under the terms of said stipulation and 
agreement the Commission’s approval thereof does not in any way 
prejudice the right of the Commission to resume formal proceedings 
against the respondent if at any time in the future such action may be 
deemed warranted; and 

The Commission being of the opinion that in the circumstances 
the public interest will be best served by the settlement of this pro- 
ceeding through the approval of the proposed stipulation and agree- 
ment: 

It is ordered, That the proposed stipulation and agreement executed 
by the respondent on June 7, 1950, be approved and accepted. 
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It is further ordered, That the complaint herein be, and it hereby is, 
dismissed, without prejudice, however, to the right of the Commission 
to institute a new proceeding against the respondent or to take such 
further or other action in the future as may be warranted by the then 
existing circumstances. 

Mr. Randolph W. Branch and Mr. Edward F. Downs for the Com- 
mission. 

Mr. Gilbert S. McInerny and Ide & Haigney, of New York City, 
for respondent. 


Union Puarmacevticat Co., Inc. Complaint, April 7, 1950. Or- 
der, July 5, 1950. (Docket 5763. ) 

Charge: Advertising falsely or itieleodiirtieks as to qualities, prop- 
erties or results, scientific or relevant facts, and safety of product; 
in connection with the sale of a drug designated Inhiston. 

Comriaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Union 
Pharmaceutical Co., Inc., hereinafter referred to as respondent, has 
violated the provisions of said act, and it appearing to the Commission 
that a proceeding in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrary 1. Respondent Union Pharmaceutical Co., Inc., is a 
corporation organized, existing and doing business under the laws of — 
the State of New Jersey, having its office and principal place of busi- 
ness at 400 Bloomfield Avenue, Montclair, N. J. 

Par. 2. Respondent is now, and for more than 3 months last past 
has been, engaged in the business of selling, among other things, a 
certain are as “drug” is defined in the Federal Trade Commission 
Act. 

The designation used by respondent for the said drug, its formula 
and directions for use are as follows: 


Designation: Inhiston Mg. 

Formula: Ah 
1-phenyl-1- (2-pyridy1) -3-dimethylaminopropane _______________ Ais S31! 
TriCalcium’ Phosphateseea= sense 22) see oe os eee eee eee 98. 80 
Magnesium Carbonate: URS bess === aa a eee ee eee ase, 
Gélatin’) 226 SL 2 RRs eee Bey 2 Be ieee 14. 00 
Cornt:Starchs tee oilt wt bees Saat et Die Saentie 26. 00 
Talcum..PoOwderiie © ona oe ane ae Ce ae ee DoD 
Sodium Steratel hs | 5 es ee eee ee ee 53 
Dupanol,* Mii Wess Se ee eee oD 


Directions: At the first sign of sneezing or sniffles due to a cold—take 2 
Inhiston tablets immediately. Follow with one tablet not oftener than every 
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four hours until symptoms are relieved, but not over 96 hours. Children 6-12: 
One Inhiston tablet immediately ; one-half tablet thereafter as above. 

IMPORTANT: Inhiston tablets are most effective when taken within the first 

hour of a cold’s appearance. Carry Inhiston with you at all times. CAUTION: 
If this drug makes you drowsy at all, do not drive, or operate machinery, and 
do not take except while staying at home. Do not exceed recommended dosage. 

Respondent causes the said drug to be transported from its said 
place of business in the State of New Jersey to purchasers thereof 
located in other States of the United States and in the District of 
Columbia. Respondent maintains and at all times mentioned herein 
has maintained a course of trade in the said drug in commerce between 
and among the various States of the United States and in the District 
of Columbia. Respondent’s volume of business in such commerce is, 
and has been, substantial. 

Par. 3. In the course and conduct of its business, respondent, sub- 
sequent to November 1, 1949, has disseminated and caused the dis- 
semination of certain advertisements concerning Inhiston by the 
United States mails and by various means in commerce as “commerce” 
is defined in the Federal Trade Commission Act, for the purpose of 
inducing and which were likely to induce, directly or indirectly, its 
purchase including, but not limited to, advertisements in the Wash- 
ington, D. C., Times Herald, issue of November 7, 1949, the Los An- 
geles, Calif., Times of the same date, the Chicago, Ill., Daily Tribune 
of the same date, Trained Nurse Magazine of the December 1949 
issue, and radio continuities broadcast on or about January 24, 1950; 
and respondent has disseminated and caused the dissemination of 
advertisements including, but not limited to, those referred to above 
for the purpose of inducing and which were likely to induce, directly 
or indirectly, its purchase in commerce, as “commerce” is defined in 
the Federal Trade Commission Act. 

Par. 4. Among the statements and claims contained in the said 
advertisements are the following: 


After centuries of struggle medical science can 
STOP 
COLDS. 
Man has at last won his first great victory over the common cold * * * 1949 


will be an historic year in the annals of medicine * * * this is the year of 
Inhiston, the antihistamine. 

But now you have Inhiston! And now you can at last take real hope—hope 
of a winter free from colds, by using Inhiston as directed, at the very first sign 
of a cold. 

Colds can be stopped, in the great majority of cases, if antihistamine treat- 
ment is begun within an hour after appearance of the first cold symptom. 

How you can help eliminate colds with Inhiston. 


919675—53——95 
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If you now have a cold, take Inhiston immediately to shorten the duration of 
the cold and reduce the sneezing, sniffing and coughing. That way your family 
runs less risk of catching your cold. 

* * %* the Inhiston formula is actually twice as effective in antihistaniee 
action as any other formula offered for public sale. 

Inhiston, therefore, is a truly effective antihistaminic for control of the com- 
mon cold. When taken at the first sign of a cold it can abort the cold. 

* * * the reduction of sneezing and coughing usually effected, regardless 
of the duration of the cold itself, reduces the spread of the common cold by 
eliminating droplet exposure. 

Remember—in scientific research where antihistamine treatment began within 
an hour of the first cold symptom, the great majority of patients found that all 
signs of a cold disappeared ! 

And, Inhiston is safe when used as directed. . 

Par. 5. Through the use of the advertisements containing the state- 
ments and representations set out in paragraph 4 above, and others 
similar thereto not specifically set out herein, respondent has repre- 
sented, directly and by implication : 

(1) That Inhiston is a competent and effective treatment for, and 
will cure, the common cold. 

(2) That by using Inhiston as directed, one can expect to prevent 
colds and to go through the winter without a cold. 

(8) That one suffering from a cold can shorten its duration and 
reduce the symptoms of coughing, sniffling, and sneezing by taking 
Inhiston, thereby reducing the spread of the cold to others. 

(4) That the antihistamine action of Inhiston is effective in curing 
and preventing colds. 

(5) That Inhiston is safe when used as directed. 

Par. 6. The advertisements referred to herein are misleading in 
material respects and are “false advertisements” as that term is defined 
in the Federal Trade Commission Act. In truth and in fact: 

(1) Inhiston is not a competent and effective treatment for, and 
will not cure, the common cold. 

(2) Inhiston used as directed will not prevent a cold and will not 
enable one to go through the winter without a cold. 

(8) The use of Inhiston will not result in shortening the duration 
of a cold and any reduction in sneezing, sniflling, or coughing resulting 
from its use for a cold will be Pelduively sina t and iisnficionms 
to exert any influence in preventing or controlling the spread of the 
cold to others. 

(4) The antihistamine action of Inhiston is not effective in curing 
or preventing colds. 

(5) Tnhistont when used as directed, may be unsafe and result in 
injury or harm to the user. 

Par. 7. By including in the advertisements referred to herein the 
representations and claims set out above, respondent has represented, 
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directly and by implication, that it has knowledge and reliable in- 
formation of facts which are suflicient to constitute adequate proof 
of the correctness of, and an adequate basis for, the said representa- 
tions and claims concerning the therapeutic value of Inhiston i in. con- 
nection with the common cold. 

Par. 8. The said advertisements are misleading in material respects- 
and are “false advertisements” as that term is defined in the Federal. 
Trade Commission Act. In truth and in fact, respondent does not 
have knowledge and reliable information of facts which are sufficient 
to constitute adequate proof of the correctness of, or an adequate 
factual basis for, the representations and claims referred to herein 
concerning the therapeutic value of Inhiston in connection with the 
common cold. 

Par. 9. The use by respondent of the said advertisements has had 
the capacity and tendency to mislead and deceive, and has misled 
and deceived, a substantial portion of the purchasing public into the 
erroneous and mistaken belief that the statements and representa- 
tions contained therein and referred to herein were true and into the 
purchase of substantial quantities of said drug by reason of said 
erroneous and mistaken belief. 

Par. 10. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Complaint dismissed without prejudice by the following order: 

_ It appearing to the Commission that the respondent, Union Phar- 
maceutical Co., Inc., has executed and tendered to the Commission an 
offer of settlement of this proceeding in the form of a proposed stipu- 
lation and agreement; and 

It further appearing that under the terms of said stipulation and 
agreement the respondent agrees, among other things, not to dis- 
seminate or cause to be disseminated, in commerce, any advertisement 
which represents, directly or by implication, that its product, Inhiston, 
will cure, prevent, abort, eliminate, stop, or shorten the duration of, 
the common cold: Provided, however, That nothing therein shall pre- 
vent the respondent from representing (a) that the use of the product 
relieves or checks and, in many cases, stops the symptoms or manifesta- 
tions of the common cold, such as sneezing, nasal congestion, simple 
throat coughs, watering eyes, or watery or mucous discharge from the 
nose, or (6) that the product is safe if taken in accordance with the 
directions on the label; and 

It further appearing that under the terms of said stipulation and 
agreement the Commission’s approval thereof does not in any way 
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prejudice the right of the Commission to resume formal proceedings 
against the respondent if at any time in the future such action may 
be deemed warranted; and 

The Commission being of the opinion that in the circumstances the 
public interest will be best served by the settlement of this proceeding 
through the approval of the proposed stipulation and agreement: | 

It is ordered, That the proposed stipulation and agreement executed 
by the respondent on June 7, 1950, be approved and accepted. 

It is further ordered, That the complaint herein be, and it hereby is, 
dismissed, without prejudice, however, to the right of the Commis- 
sion to institute a new proceeding against the respondent or to take 
such further or other action in the future as may be warranted by the — 
then existing circumstances. . 

Mr. R. P. Bellinger and Mr. George M. Martin for the Commission. 

Mr. Irving H. Jurow, of Montclair, N. J., O'Connor & Farber, of 
New York City, and. Becker, Maguire & Reich, of Washington, D. C., 
for respondent. 


Tue Grove Laporarorizs, Inc. Complaint, May 1, 1950. Order, 
July 5, 1950. (Docket 5772.) 

Charge: Advertising falsely or misleadingly as to qualities, prop- 
erties or results, scientific or relevant facts, safety of product, and tests; 
in connection with the sale of a drug designated Antamine. 

Comp.aintT: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said Act, 
the Federal Trade Commission, having reason to believe that the Grove 
Laboratories, Inc., a corporation, hereinafter referred to as respond- 
ent, has violated the provisions of the Federal Trade Commission Act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrapy 1. Respondent the Grove Laboratories, Inc., is a Dela- 
ware corporation which has its office and principal place of business 
at 2630-2652 Pine Street, St. Louis, Mo. 

Par. 2. Respondent is now, and for more than 3 months last past 
has been, engaged in the business of selling, among other things, a 
certain drug, as “drug” is defined in the Federal Trade Commission 
Act. 

Respondent designates the said drug as Antamine. It is sold in 
the form of a tablet, each tablet containing approximately 25 milli- 
grams of pyranisamine maleate as its sole active ingredient. The 
directions for use with respect to colds are as follows: 
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Adults and Children over 12 years: Take one tablet immediately at first sign 
of distress. Then take one tablet after each meal and one at bedtime. Do not 
exceed four tablets a day. 

. For Children 5 to 12 years: 1% tablet after each meal and % tablet at bedtime. 
' Do not exceed 4 half tablets per day. 

Keep within recommended dosage. If drowsiness should occur, do not drive 
and take Antamine only at home. 

Respondent causes the said drug to be transported from its place 
of business in the State of Missouri to purchasers thereof located in 
other States of the United States and in the District of Columbia. 
Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in the said drug in commerce between and 
among the various States of the United States and the District of 
Columbia. Respondent’s volume of business in such commerce is and 
has been substantial. 

Par. 3. In the course and conduct of its business, respondent, sub- 
sequent to November 1, 1949, has disseminated, and caused the 
dissemination of, advertisements concerning its said preparation 
Antamine by the United States mails and by various means in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
for the purpose of inducing and which were likely to induce, directly 
or indirectly, its purchase, including but not limited to advertise- 
ments in the Washington, D. C., Times-Herald of December 6, 1949, 
the Washington, D. C., Evening Star of December 7, 1949, and Decem- 
ber 13, 1949, the New York Sun of December 13, 1949; also as a 
Dealer Cooperative Newspaper ad in December 1949; and in radio 
continuities broadcast over the Mutual network on or about December 
4, 1949, and February 5, 1950; and respondent has disseminated, and 
caused the dissemination of, advertisements including, but not limited 
to, those referred to above, for the purpose of inducing and which 
were likely to induce, directly or indirectly, its purchase in commerce, 
as “commerce” is defined in the Federal Trade Commission Act. 

Par. 4. Among the statements and claims contained in the said 
advertisements are the following: 

SENSATIONAL NEW DISCOVERY KILLS COLDS IN HOURS. 

The new “wonder drug” you’ve read so much about! Tested and perfected 
by Navy doctors, the Antamine formula is safe, amazingly effective. In clinical 
tests 90% of colds were stopped in hours. 

Antamine kills colds’ sneezes, sniffles, as no other type drug can. 

Just think of a winter without a single cold for you—or any one in your 
family! How wonderful to go from now until June without a sneeze or sniffle 


in your home. 
Now for millions—no lost work or wages! No days out of school. 
Don’t ever spread your cold to your family. Take Antamine promptly at 


first sign of a cold. 
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Compounded after amazingly successful anti-histamine tests, as reported in 
Time Magazine, Reader’s Digest, The U. S. Naval Medical Bulletin. 

Par. 5. Through the use of the advertisements containing the state- 
ments and representations set out in paragraph 4 above, and others 
similar thereto not specifically set out herein, respondent represented, 
directly and by implication : 

(1) That Antamine is a competent and effective treatment for and 
will cure the common cold; 

(2) That Antamine has been tested and perfected by Navy doctors, 
and is always safe to use, and clinical tests have resulted in colds being 
cured in 90 percent of cases; 

(8) That Antamine will stop the sneezes and sniffles accompany- 
ing a cold; 

(4) That the use of Antamine will prevent colds, sneezes, and 
sniffles, and will eliminate the loss of work days and school days 
due to colds; 

(5) That by taking Antamine at the first sign of a cold one can 
prevent its spread to others. 

Par. 6. The advertisements referred to herein are misleading in 
material respects and are “false advertisements” as that term is de- 
fined in the Federal Trade Commission Act. In truth and in fact: 

(1) Antamine is not a competent and effective treatment for and 
will not cure the common cold; 

(2) Antamine has not been tested and perfected by Navy doctors, 
it is not always safe to use, and may be harmful to some users, and 
no reliable properly controlled tests with Antamine have resulted 
in curing 90 percent or any other appreciable proportion of colds; 

(3) Antamine will not stop the sneezes and sniffles accompanying 
a cold; 

(4) The use of Antamine will not prevent colds nor their accom- 
panying sneezes and sniffles and will exert no influence upon the 
rumber of work days or school days otherwise lost by reason of 
colds; 


(5) Antamine taken at any time will not prevent the spreading 
of colds. 

Par. 7. By including in the advertisements referred to herein the 
representations and claims set forth above, respondent has repre- 
sented, directly and by implication, that it has knowledge and reli- 
able information of facts which are sufficient to constitute adequate 
proof of the correctness of, and an adequate basis for, the said repre- 
sentations and claims concerning the role of histamine in the common 
cold and the prophylactic and therapeutic value of Antamine in con- 
nection with the common cold. 
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Par. 8. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact, respondent does not 
have knowledge and reliable information of facts which are sufficient 
to constitute adequate proof of the correctness of, or an adequate fac- 
tual basis for, the representations and claims referred to herein con- 
cerning the role of histamine in the common cold or the prophylactic 
or therapeutic value of Antamine in connection with the common 
cold. 

Par. 9. The use by respondent of the said advertisements has had 
the capacity and tendency to mislead and deceive, and has misled and 
deceived, a substantial portion of the purchasing public into the errone- 
ous and mistaken belief that the statements and representations con- 
tained therein and referred to herein were true, and into the purchase 
of substantial quantities of said drug by reason of said erroneous and 
mistaken belief. 

Par. 10. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Complaint dismissed without prejudice by the following order: 

It appearing to the Commission that the respondent, the Grove 
Laboratories, Inc., has executed and tendered to the Commission an 
offer of settlement of this proceeding in the form of a proposed stipu- 
lation and agreement; and 

It further appearing that under the terms of said stipulation and 

agreement the respondent agrees, among other things, not to dissemi- 

nate or cause to be disseminated, in commerce, any advertisement 
which represents, directly or by implication, that its product, Anta- 
mine, will cure, prevent, abort, eliminate, stop, or shorten the duration 
of, the common cold: Provided, however, That nothing therein shall 
prevent the respondent from representing (a) that the use of the 
product relieves or checks and, in many cases, stops the symptoms or 
manifestations of the common cold, such as sneezing, nasal congestion, 
simple throat coughs, watering eyes, or watery or mucous discharge 
from the nose, or (b) that the product is safe if taken in accordance 
with the directions on the label; and 

Tt further appearing that under the terms of said stipulation and 
agreement the Commission’s approval thereof does not in any way 
prejudice the right of the Commission to resume formal proceedings 
against the respondent if at any time in the future such action may be 
deemed warranted ; and 
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The Commission being of the opinion that in the circumstances the 
public interest will be best served by the settlement of this proceeding 
through the approval of the proposed stipulation and agreement: 

It is ordered, That the proposed stipulation and agreement executed 
by the respondent on June 6, 1950, be approved and accepted. 

It is further ordered, That the complaint herein be, and it hereby is, 
dismissed, without prejudice, however, to the right of the Commis- 
sion to institute a new proceeding against the respondent or to take 
such further or other action in the future as may be warranted by the 
then existing circumstances. 

Mr. R. P. Bellinger and Mr. George M. Martin for the Commission. 

Rogers & Woodson, of Chicago, Ill., and Mr. William Blum, Jr., of 
Washington, D. C., for respondent. 


Epucationan Trainine Service, Inc., SypNey A. Warsowr, Mor: 
TON WIENER, AND SopHig Murawski. Complaint, December 1, 1949. 
Order, July 17, 1950. (Docket 5714.) 

Charge: Misrepresenting as to Government connection, job guar- 
antee or employment, refund, special or limited offers, and oppor- 
tunities in product or service and securing execution of contracts 
misleadingly; in connection with the sale of correspondence courses 
for United States Civil Service. 

CompLaIntT: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, the 
Federal Trade Commission, having reason to believe that Educational 
Training Service, Inc., a corporation, and Sydney A. Warsowe, Mor- 
ton Wiener, and Sophie Murawski, individually and as officers of said 
corporation, hereinafter referred to as respondents, have violated the 
provisions of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrapy 1. Educational Training Service, Inc., is a corporation 
organized and existing under the laws of the State of New Jersey with 
its principal office and place of business in the Smith-Austermuhl 
Building in the city of Camden, State of New Jersey. Respondents 
Sydney A. Warsowe, Morton Wiener, and Sophie Murawski are presi- 
dent and treasurer, secretary, and vice president, respectively, of said 
corporation, with their principal place of business at the address of 
said corporation. Said individual respondents as such officers formu- 
late, control, and execute all of the business policies and practices 
of said corporation. 
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Par. 2. For more than 2 years last past respondents have been and 
are now engaged in the sale and distribution in commerce between and 
among the various States of the United States and the District of 
Columbia of cqurses of study and instruction intended for preparing 
students thereof for examination for certain Civil Service positions 
under the United States Government, which said courses are pursued 
by correspondence through the medium of the United States mail. 
Respondents in the course and conduct of their said business cause said 
courses of study and instruction to be transported from said place of 
business in the State of New Jersey into and through States of the 
United States other than New Jersey and the District of Columbia to 
purchasers thereof in such other States. There has been at all times 
mentioned herein a course of trade in said courses of instruction so 
sold and distributed by respondents in commerce between and among 
the various States of the United States. The business done by respond- 
ents as aforesaid has been and is substantial. 

Par. 3. In the course and conduct of said business and in connec- 
tion with the sale of said course of study and instruction, respondents 
employ agents or sales representatives who call upon prospective 
purchasers of said courses and for the purpose of inducing the sale 
thereof have made and are making numerous representations and 
statements to the effect that: 

Said agent or representative is a Government employee or has some 
direct or indirect connection with the United States Civil Service 
Commission or some other government agency, and by presenting 
identifications or credentials which in appearance simulate the cre- 
dentials of government employees, strengthen the representation or 
implication that he is employed by, or connected with, the United 
States government ; 

If a prospective purchaser will enroll for said course, the respond- 
ent company will guarantee a position in the United States Civil 
Service upon the completion by said student of said course; 

In order to take a civil-service examination or obtain employment 
in the United States Civil Service Commission it is a necessary re- 
quirement to pursue said course of study ; 

In the event a student desired to discontinue said course the monies 
paid by him on account of the purchase price would be refunded by 
the corporate respondent; 

The person solicited has been especially recommended or selected 
to take said course of study and for employment in the United States 
Civil Service; 

Students may obtain positions in the U. S. Civil Service in locali- 


ties selected by them. 
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In addition to the foregoing representations and implications, 
respondents’ sales agents in many instances fail to disclose the terms 
of the contract of purchase of said course of study and do not afford 
prospective purchasers an opportunity to read and understand said 
contract before signing the same. On many occasions said sales rep- 
resentatives urge the execution of said contract upon the grounds 
that the sales agent is in a great hurry, would not be able to return, 
and that unless the contract is executed said prospective students will 
miss or pass up the opportunity of securing life-time employment 
with the United States Government, including substantial earnings 
with paid vacations, sick leave, short working hours, and high living 
standards. 

Par. 4. All of said statements, representations, and implications 
made orally by respondents’ said salesmen are grossly exaggerated, 
false, and misleading. Neither the corporate or individual respond- 
ents nor their sales agents and representatives have any connection 
whatever with the United States Civil Service Commission or any 
other government agency. No one, including respondents, can guar- 
antee or promise positions in United States Civil Service or can in 
any manner be effective in securing positions for any individual desir- 
ing to be employed in civil service. Respondents’ course of study 
is not an essential prerequisite for the taking of any civil-service ex- 
amination or obtaining employment in civil service. Respondents 
do not refund any monies paid on account of tuition, but as a matter 
of policy demand that all contracts be paid in full according to the 
terms thereof, regardless of whether a student completes said course — 
or desires to discontinue it soon after having enrolled. The repre- 
sentations made by said agents in many instances that students have 
been especially selected or recommended for said course of study to 
the corporate respondent is without foundation in fact, and prospec- 
tive students relying upon such false representations have been in- 
duced to execute a contract for the purchase of said course on account 
thereof. Prospective purchasers will not miss the opportunity of a 
lifetime by failing to enroll for said course. 

Par. 5. The vast majority of prospective students and purchasers 
consist of high-school graduates and young people who have neither 
the experience nor the judgment to evaluate the sales approach made 
by respondents’ agents including the implications created by the 
presentation of credentials and who readily believe the representa- 
tions made with respect to the contents of the contract which they are 
invited to execute and, relying fully upon the representations made as 
to the advantages that may be obtained in United States Civil Service, 
do not read or analyze the terms of the contract of enrollment. 
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Par. 6. The use by respondents of the statements and representa- 
tions as aforesaid has had and has the tendency and capacity to and 
does, confuse, mislead, and deceive members of the public into the 
erroneous and mistaken belief that such statements and representa- 
tions are true and to induce them to purchase respondents’ courses 
of study and instruction on ac¢ount thereof. 

Par. 7. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to rule XXII of the Commission’s Rules of Practice, the 
attached initial decision of the trial examiner did, on July 17, 1950, 
_ become the decision of the Commission. 


ORDER DISMISSING COMPLAINT WITHOUT PREJUDICE 


Initial Decision by Clyde M. Hadley, trial examiner. 

This proceeding came on to be considered by the above-named trial 
examiner theretofore duly designated by the Commission, upon the | 
complaint of the Commission, the answer of respondents’ testimony 
and other evidence introduced in support of and in opposition to the 
allegations of the complaint, no proposed findings and conclusions 
having been presented by counsel and no oral argument requested ; 
and it appearing that the allegations of the complaint have not been 
sustained by the evidence, that the respondents have discontinued 
the business on which this case was based, with no indication that the 
same will be resumed, and that no substantial public interest presently 
exists: 

It is ordered,.That the complaint in this proceeding be, and the 
same hereby is, dismissed without prejudice to the right of the Com- 
mission to institute further proceedings should future facts warrant. 

Mr. William L. Pencke for the Commission. 

Mr. John M. Smith, Jr., of Philadelphia, Pa., for respondents. 


Jack J. FerseNFreLp. Complaint, August 31,1945. Order, August 
25,1950. (Docket 5375.) 

Cuarce: Neglecting, unfairly or deceptively, to make material dis- 
closure as to imported product or parts as domestic; in connection with 
the wholesale distribution and sale of domestic and imported mer- 
chandise of various kinds, including imitation pearl necklaces, cul- 
tured pearl necklaces, and other articles of jewelry. 
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Comexarnt: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, the 
Federal Trade Commission, having reason to believe that Jack J, Fel- 
senfeld, an individual, hereinafter referred to as respondent, has 
violated the provisions of said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: ) 

Paracrapy 1. Respondent Jack J. Felsenfeld is an individual with 
his office and principal place of business located at 15 Maiden Lane, 
New York, N. Y. 

Par. 2. Respondent Jack J. Felsenfeld is now and for several years 
last past has been engaged in the wholesale distribution and sale of 
domestic and imported merchandise of various kinds, including imita- 
tion pearl necklaces, cultured pearl necklaces, and other articles of 
jewelry in commerce among and between the various States of the 
United States and in the District of Columbia. 

Respondent causes and has caused his said merchandise, when sold, 
to be shipped from his said place of business located in the State of 
New York to purchasers thereof located in various other States of the 
United States and in the District of Columbia. 

The said respondent maintains and at all times mentioned herein 
has maintained a course of trade in said merchandise in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of his said business, respondent, 
in connection with the sale and distribution of his said products, has 
imported from Japan, Spain, and other foreign countries large quan- 
tities of imitation pearl necklaces and cultured pearl necklaces. Dur- 
ing the last several years the respondent has also purchased large 
quantities of imitation pearls and cultured pearls made into necklaces 
of foreign origin from importers and others engaged in the sale of said 
products in the United States. Respondent sells and distributes his 
imitation pearl necklaces and cultured pearl necklaces of foreign 
origin in commerce, together with other articles of merchandise. 

Par. 4. At the time of the importation into the United States of 
the above-enumerated products and at the time the respondent Jack 
J. Felsenfeld received said products of foreign origin, said products 
have been and are all labeled or marked with the word “Japan” or the 
words “Made in Japan,” or the word “Spain” or the words “Made in 
Spain,” or marked with other word or words indicating the country 
of origin. 

After said products are received in the United States, the respond- 
ent causes the words or marks indicating their foreign origin to be 
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removed therefrom, and thereafter sells and distributes the said prod- 
ucts in commerce, as above set forth, without any words or marks 
thereon indicating their foreign origin, and causes the said products 
to be offered for sale and sold to members of the purchasing and 
consuming public in that condition, without informing the purchasers 
thereof that the said products are of foreign origin. 

Par. 5. There is a well-established practice among merchandisers 
generally to mark or label products of foreign origin and their con- 
tainers with the name of the country of their origin in legible English 
words in a conspicuous place. By reason thereof, a substantial por- 
tion of the buying and consuming public has come to rely and now 
relies upon such labeling or marking and is influenced thereby to 
distinguish and discriminate between competing products of foreign 
and domestic origin, including imitation pearls. When products com- 
posed in whole or in substantial part of imported materials are offered 
for sale and sold in the channels of trade in commerce in the various 
States of the United States and in the District of Columbia, they are 
purchased and accepted as and for and taken to be products wholly 
of domestic manufacture and origin unless the same are labeled, 
marked or imprinted in a manner which informs the purchaser that 
said products or substantial parts thereof are of foreign origin. 

Par. 6. There is now, and for several years last past has been, among 
members of the buying and consuming public, including purchasers 
and users of articles made from imitation pearls, a substantial prefer- 
ence for products which are wholly of domestic manufacture or origin, 
as distinguished from products of foreign manufacture or origin, or 
from products made in substantial part of materials or parts of foreign 
origin. During recent years, and especially at the present time, there 
is a decided and overwhelming preference among American consumers 
for products of American manufacture and origin, as distinguished 
from products wholly or partly of Japanese manufacture and origin. 

Par. 7. The practice of respondent, as aforesaid, of offering for 
sale, selling, and distributing his products made from said imitation 
pearls and cultured pearls manufactured as aforesaid of Japanese, 
Spanish, or other foreign origin without any labeling or marking to 
indicate to purchasers the Japanese, Spanish, or other foreign origin 
of such imitation pear! necklaces and cultured pear] necklaces or parts 
thereof has had and now has the capacity and tendency to and has 
and does mislead and deceive purchasers and prospective purchasers 
into the false and erroneous belief that said imitation pearl necklaces 
and cultured pearl necklaces and all the parts thereof are wholly of 
domestic manufacture and origin and into the purchase thereof in 
reliance upon such erroneous belief. Furthermore, respondent’s said 
practice places in the hands of uninformed retailers of respondent’s 
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products made from said imitation pearls and cultured pearls a means 
and instrumentality to mislead or deceive members of the buying 
and consuming public into the false and erroneous belief that such 
imitation pearl necklaces and cultured pearl necklaces and all the 
parts thereof are wholly of domestic origin and thus into the purchase 
thereof in reliance upon such erroneous belief. 

Par. 8. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Complaint dismissed by the following order: 

This matter regularly came on for final consideration by the Com- 
mission upon the complaint, respondent’s answer thereto, stipulations 
of counsel, testimony and other evidence, recommended decision of the 
trial examiner and exceptions thereto, and briefs and oral argument 
of counsel. 

The complaint herein charges respondent with the use of unfair and 
deceptive acts and practices in connection with the offering for sale, 
sale, and distribution of imitation pearl and cultured pearl necklaces 
without disclosing the foreign origin of such products. However, by 
stipulation of counsel approved by the Commission on October 8, 1947, 
the proof was limited to respondent’s acts and practices in connection 
with the sale of imported cultured pearls made into necklaces and 
other articles of jewelry. Upon consideration of the entire record 
herein, the Commission is of the opinion, for the reasons set forth 
in its opinion accompanying the findings as to the facts and order to 
cease and desist in the matter of Z. Heller & Son, Inc., et al., docket No. 
5358,' that under the circumstances it should not require that necklaces 
or other articles of jewelry composed of imported cultured pearls be 
labeled or marked so as to disclose the foreign origin of the cultured 
pearls. 

The Commission having duly considered the matter and being now 
fully advised in the premises : 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice to the right of the Commission to institute 
further proceedings should future facts warrant. 

Before Ur. John W. Addison, trial examiner. 

Mr. B. G. Wilson and Mr. Joseph Callaway for the Commission. 

Davies, Richberg, Beebe, Busick & Richardson, of Washington, 
D. C., for respondent. 


1See ante, p. 43. 
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NationaL Minerat Co. trading as Hetenr Curtis Inpusrries. 
Complaint, March 23, 1942. Order, September 7, 1950. (Docket 
4738.) 

Charge: Advertising falsely or misleadingly as to safety, qualities, 
properties or results, history, nature and composition of products, 
neglecting, unfairly or deceptively, to make material disclosure as to 
safety of product, and using misleading product name; in connection 
with the sale of certain hair dye cosmetics designated “Helene Curtis 
True-Tone Color Control Oil Shampoo Tint” and “Helene Curtis 
Hair Rinse.” 

CompLaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, 
the Federal Trade Commission having reason to believe that National 
Mineral Co., a corporation, trading as Helene Curtis Industries, here- 
inafter referred to as respondent, has violated the provisions of said 
act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint stating its charges in that respect as follows: 

ParaGRAPH 1. Respondent, National Mineral Co., is a corporation, 
created, organized, and existing under and by virtue of the laws of: 
the State of Illinois, with its office and principal place of business at 
2638 North Pulaski Road, Chicago, III. 

Par. 2. The respondent is now, and for more than 2 years last past 
has been, engaged in the sale and distribution of certain hair dye 
cosmetics designated “Helene Curtis Tru-Tone Color Control Oil 
Shampoo Tint” and “Helene Curtis Hair Rinse.” 

In the course and conduct of its business, the respondent causes said 
preparations when sold, to be transported from its place of business 
in the State of Illinois to the purchasers thereof located in various 
other States of the United States and in the District of Columbia, 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said products, in commerce, between and 
among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, the 
respondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements con- 
cerning its said products by the United States mails and by various 
means in commerce, as commerce is defined in the Federal Trade 
Commission Act; and respondent has also disseminated and is now dis- 
seminating, and has caused and is now causing the dissemination of, 
false advertisements concerning its said products, by various means, 
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for the purpose of inducing, and which are likely to induce, directly 
or indirectly, the purchase of its said product in commerce, as com- 
merce is defined in the Federal Trade Commission Act. 

Among and typical of, the false, misleading, and deceptive state- 
ments and representations contained in said advertisements, concern- 
ing its said preparations, disseminated and caused to be disseminated 
as hereinabove set forth concerning “Helene Curtis Tru-Tone Color 
Control Oil Shampoo Tint” are the following: 

Helene Curtis has solved the tint problem. We have eliminated, wholly and 
completely, all uncertainty and hazard which previously existed in the hair 
tinting field. 

Rich, natural shades. 


For youthful, natural, glamorous hair. 
The greatest hair tint discovery ever made. 


and concerning “Helene Curtis Hair Rinse” are the following: 


It restores the natural tint to all colors of hair—blends streaked or gray hair 
into one natural hue—and restores a natural life and vigor that gives the hair 
a sparkling brilliance and healthy appearance. 

A rinse—not a dye. 

Remember, Helene Curtis Hair Rinse is a pure vegetable rinse made only of 
the finest certified food colors. 

Par. 4. By the use of the statements and representations herein- 
above set forth and others similar thereto not specifically set out 
herein respondent represents and has represented that the hazards and 
dangers which accompany the use of hair dyes are eliminated by the 
use of its preparation designated and advertised as “Helene Curtis 
Tru-Tone Color Control Oil Shampoo Tint”; that said preparation 
imparts a rich, natural shade to the hair; that its use will restore to 
hair a youthful, natural appearance; that said preparation represents 
the greatest discovery in hair tints ever made. 

In the same manner respondent represents that the preparation: 
advertised and designated as Helene Curtis Hair Rinse is a rinse and 
not a dye; that said preparation restores all types of hair to its former 
natural tint; that it transforms streaked or gray hair into one natural 
hue; and that its use will restore natural life and vigor to hair and 
give it a sparkling brilliance and healthy appearance. 

Par. 5. The foregoing statements and representations are grossly 
exaggerated, false, and misleading. In truth and in fact, the hazards 
and dangers which accompany the use of hair dyes accompany the use 
of Helene Curtis Tru-Tone Control Oil Shampoo Tint. In fact, said 
preparation contains para-tolylene-diamine and para-phenylene-dia- 
mine, coal tar derivatives, in sufficient quantities to cause, In Some cases, 
skin irritations and other harmful effects. Furthermore, the use of 
said preparation may cause a dermatitis with vesication and endema 
about the face and head, and the application of said preparation to the 
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eyebrows or eyelashes may cause blindness. The aforesaid prepara- 
tion does not impart a rich natural shade to the hair. The use of said 
preparation will not restore to hair a youthful, natural appearance. 
Said preparation is not the greatest hair tint discovery ever made 
but is in fact an ordinary coal tar hair dye. 

Respondent’s preparation advertised and designated as Helene 
Curtis Hair Rinse is in fact a dye which imparts color to the hair. 
Said preparation does not restore hair to its former natural color or 
tint. The use of said preparation does not transform streaked or 
gray hair into a natural hue or color nor restore to it natural life and 
vigor. 

Par. 6. The respondent’s advertisements of the preparation desig- 
nated and advertised as “Helene Curtis True-Tone Color Control Oil 
Shampoo Tint,” disseminated as aforesaid constitute false advertise- 
ments for the further reason that they fail to reveal facts material 
in the hght of such representations, or material with respect to con- 
sequences which may result from the use of the preparation to which 
the advertisements relate under the conditions prescribed in said 
advertisements or under such conditions as are customary or usual. 

In truth and in fact, the aforesaid preparation, as stated above, con- 
tains para-tolylene-diamine and para-phenylene-diamine, coal tar 
derivatives in sufficient quantities to cause, In some cases, skin irrita- 
tions and other harmful effects. Furthermore, the use of said prepara- 
tion may cause, in some cases, a dermatitis with vesication and endema 
about the face and head, and the application of said preparation to 
the eyebrows or eyelashes may cause blindness. 

Par. 7. Furthermore, the use by the respondent of the word “oil” 
in its trade designation is false and misleading in that such use of 
the word “oil” implies that said preparation contains oil when in 
truth and in fact it contains no oil. 

Par. 8. The use by the respondent of the foregoing false, deceptive 
and misleading statements and representations with respect to its 
said preparations, disseminated as aforesaid, has had and now has, 
the capacity and tendency to, and does, mislead and deceive a sub- 
stantial number of the purchasing public into the erroneous and mis- 
taken belief that such statements, representations and advertisements 
are true, and induces a number of the purchasing public, because of 
such erroneous and mistaken belief, to purchase respondents’ said 
preparations and to procure the application thereof by beauticians 
who administer the so-called treatments. 

Par. 9. The aforesaid acts and practices of the respondent as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tutes unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


919675—53——96 


14:72 FEDERAL TRADE COMMISSION DECISIONS 


Decision OF THE COMMISSION 


Pursuant to rule XXII of the Commission’s Ruies of Practice, the 
attached initial decision of the trial examiner did, on September 7, 
1950, become the decision of the Commission. 


Orper DismissInc CoMPLAINT WirHoutr PREJUDICE 


Initial Decision by W. W. Sueprarp, trial examiner. 

This proceeding came on to be considered by the above-named trial 
examiner theretofore duly designated by the Commission, upon the 
complaint of the Commission, the answer of respondent, the motion 
of attorney in support of the complaint, that the case be closed with- 
out prejudice, and the consent of counsel for the respondent that said 
motion be granted, and it appearing to the trial examiner that the 
respondent herein had discontinued the manufacture and sale of the 
product described in the complaint on or about April 1948, and that 
there is not sufficient public interest to justify proceeding further in 
the case, 

It is ordered, That the complaint in this proceeding be, and the 
same hereby is, dismissed without prejudice to the right of the Com- 
mission to institute further proceedings should future facts warrant. 

Mr. S. F. Rose, Mr. Edward L. Smith and Mr. George M. Martin 
for the Commission. 

Mr. Adolph A. Rubinson, of Chicago, Il., for respondent. 


Wurm 8. La Ruz. Complaint, July 1, 1949. Order, September 
14, 1950. (Docket 5672.) 

Charge: Advertising falsely or misleadingly as to qualities, prop- 
erties or results of product; in connection with the sale of a drug 
preparation designated “La Rue’s Master Scalp Treatment.” 

CompLaintT: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that William 
S. La Rue, hereinafter referred to as respondent, has violated the pro- 
visions of the said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracrapu 1. The respondent, William S. La Rue, resides in the 
city of Omaha, Nebr., with his office and place of business therein at 
2309 Ames Avenue. 

Par. 2. The respondent is now and for more than 2 years last past 
has been engaged in the business of selling and distributing a prepara- 
tion containing drugs as “drug” is defined in the Federal Trade Com- 
mission Act. The designation used by respondent for his preparation 
und directions for use are as follows: 
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Designation: La Rue’s Master Scalp Treatment. 

Directions for use: 

APPLY La Rue’s Master Scalp Treatment, by massaging gently but thor- 
oughly into all parts of the scalp. This done, allow to remain five to ten minutes. 
Then APPLY La Rue’s Lemon Cocoanut Shampoo, adding enough hot water to 
work up an abundant lather, rinse thoroughly. Again, apply a small amount of 
Shampoo and rinse thoroughly. (Use every 5 days until Scalp becomes 
normal.) 

Respondent causes said preparation when sold, to be transported 
from his said place of business in the State of Nebraska to purchasers 
thereof located in various other States of the United States. Re- 
spondent maintains, and at all times mentioned herein has maintained, 
a course of trade in his said preparation in commerce between and 
among the various States of the United States. Respondent’s volume 
of business in such commerce is substantial. 

Par. 3. In the course and conduct of his aforesaid business, respond- 
ent, subsequent to March 21, 1938, disseminated and caused the dis- 
semination of certain advertisements concerning his said preparation 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, by means of broadcasts of radio continuities over Station 
KOWH, Omaha, Nebr., during the last half of 1948 and over Station 
KFNF, Shenandoah, Iowa, between October 13, 1947, and October 18, 
1947, and between September 27, 1948, and October 9, 1948, for the pur- 
pose of inducing and which were likely to induce, directly or indirectly, 
the purchase of his said preparation ; and respondent disseminated and 
caused the dissemination of the aforesaid advertisements for the pur- 
pose of inducing and which were likely to induce, directly or indirectly, 
the purchase of his said preparation in commerce, as “commerce” is 
defined in the Federal Trade Commission Act. 

Par. 4. Among the statements and representations contained in said 
advertisements disseminated as aforesaid are the following: 

Are you worried about how your hair looks ... dandruff .. . hair falling out 
badly ...an itching scalp? If you dread the thought of growing bald ... or 
if you long for the glamorous beauty of thick lustrous hair with the sheen and 
high lights of true attractiveness ... try LA RUE MASTER SCALP TREAT- 
MENT, * * * 

* * * Tf YOUR hair is falling badly, or if you have a bad case of dan- 
druff ... if your scalp is irritated and sore .. . this message is for YOU! Send 
for a bottle of LA RUE MASTER SCALP TREATMENT. 

When you combed your hair this morning did you find the comb full of loose 
bair that had come out? No one likes the thought of becoming bald, but sooner or 
Jater . .. unless you do something about it . . . losing a lot of hair every day 
means baldness. Many folks have faced this same problem until they heard 
about LA RUE MASTER SCALP TREATMENT. Then they started massaging 
the scalp regularly with this remarkable hair conditioner. Now those folks say, 
they are proud of the beauty of their hair . . . excessive losses have stopped and 
their scalps feel better ... more alive... fresh... and clean. There are 
many irritations of the human scalp . . . many conditions that cause premature 
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baldness if not corrected .. . that produce showers of dandruff flakes that are 
unsightly and annoying. Guard your hair and scalp ... spend a few minutes 
each week massaging them with LA RUE MASTER SCALP TREATMENT. * * * 

When you comb your hair in the morning and find a big mass of hair in the 
comb after you finish . .. it’s time to worry. Perhaps there’s a scalp condition 
there that’s bad ... one that means you'll be bald if you don’t correct the 
trouble. Many people who have faced just such a problem are now using 
La Rue Master Scalp Treatment and report results that please them immensely. 
LA RUE MASTER SCALP TREATMENT is a hair and scalp CONDI- 
40S CO INU DD he WE ey 

Did you ever hear of a money-back guarantee on any hair tonic or shampoo? 
Well... here’s a product that’s not a tonic or shampoo, but a HAIR CONDI- 
TIONER ... andit’s ABSOLUTELY guaranteed. No matter how severe a case 
of dandruff you may have .. . no matter how much you may be annoyed by scalp 
irritations . . . this product is GUARANTEED to produce results that PLEASE 
and SATISFY you. 

Here’s an interesting announcement for every man or woman who is worried 
about the condition of hair or scalp. You may have unsightly dandruff flakes 
on your shoulders constantly ... or your hair may be falling out excessively 
until you’re worried for fear you may soon be bald. Perhaps you’ve tried 
many kinds of tonics and shampoos but the conditions still exist. Do this! 
Stop at the drug store today and ask for a bottle of LA RUE MASTER SCALP 
TREATMENT... the hair conditioner that has been developed after more 
than a quarter-century of study by a scalp specialist who has stndied the human 
scalp and its troubles. LA RUE MASTER SCALP TREATMENT is sold with 
an ABSOLUTE MONEY-BACK guarantee. No strings tied to it whatever. Use 
the entire bottle ... just massage a few drops of the scalp treatment into. 
your scalp once a week until the bottle’s empty. Then look:in the mirror. If 
you aren’t entirely satisfied that your hair looks better ... that your scalp 
FHELS better ... you may take the empty bottle back to your druggist and 
he’s authorized to refund every cent you paid for it. 

A fine head of hair is something to be proud of ... prized possession for 
ANY man or woman. If you’re fortunate enough to have beautiful hair, guard 
it carefully. Beware of dandruff or scalp irritations that may come from 
neglect. Groom your hair and scalp once a week with the aid of LA RUE 
MASTER SCALP TREATMENT. Massage a few drops of this excellent hair 
conditioner into the scalp. Rub it in well. You'll feel the tingle and glow as it 
penetrates the hair cells. There’s a feeling of stimulation . . . refreshing ... 
pleasant. And you'll be particularly delighted with the well-groomed appearance: 
of your hair and its natural high-lights of beauty. Many people say they’ve- 
had no trouble with dandruff since they’ve been using LA RUE MASTER SCALP- 
TREATMENT regularly. Get a bottle from your druggist. Try it! You run 
no risk whatever, because LA RUE MASTER SCALP TRHATMENT is sold on 
a wide-open money-back guarantee. If you don’t feel that it has been beneficial’ 


to you... if you’re not delighted with the improved condition of your hair: 
and Scalp after using the entire bottle of LA RUE MASTER SCALP TRBAT- 
MENT... your druggist is authorized to refund every cent you paid for it. 

* * * For some reason that man developed a scalp condition that puzzled: 
everybody, even the doctors . . . His hair came out in spots and those spots 
spread until he had very little hair left ... He was so embarrassed by his 


appearance that he never took his hat off when out in public... Today, his: 
hair is thick and heavy and it looks fine * * * 
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* * * “For almost three years my hair had been falling out and I had 
dandruff and ugly pimples. After using fourteen treatments, one a week, and 
La Rue Master Scalp Treatment all of these conditions have cleared up.” 

Imagine how good this man feels now that he no longer has to worry about 
falling hair, dandruff and. scalp pimples... The makers of La Rue Master 
Scalp Treatment guarantee that you, too, will benefit from using their scalp 
LOI Cas ee =. : 

Par. 5. Through the use of the statements in the advertisements 
above set forth respondent represented that his La Rue’s Master Scalp 
Treatment, used as directed, 

(1) will prevent excessive falling hair and baldness; 

(2) will stimulate the growth of hair and cause hair to grow 
on bald heads; 

(8) will relieve all itching and irritations of the scalp and cure 
conditions or diseases causing itching and irritations; 

(4) will prevent the formation of dandruff on the scalp and cure 
the conditions or diseases causing dandruff; 

(5) constitutes a competent and effective treatment for pimples 
and will cure the conditions or diseases causing pimples. 

Par. 6. The aforesaid advertisements are misleading in material 
respects and are “false” advertisements as that term is defined in 
the Federal Trade Commission Act. In truth and in fact, the use 
of respondent’s preparation, as directed or otherwise, will not pre- 
vent baldness or excessive falling hair nor will it stimulate the 
growth of the hair or cause hair to grow on bald heads. While said 
preparation will relieve minor scalp irritations and itching, there 
are many irritations of the scalp of such severity that its use will not 
be effective. Its use will not be of value in the treatment of con- 
ditions or diseases causing irritations and itching. While the use 
of said preparation will facilitate the removal of dandruff scales 
by mechanical means, it will not prevent the formation of dandruff 
on the scalp and will not be of value in the treatment of and will not 
cure the conditions or diseases which may cause dandruff. It does 
not constitute a competent or effective treatment for pimples on the 
scalp and will not cure the conditions or diseases which may cause 
such pimples. 

Par. 7. The use by the respondent of the foregoing false, decep- 
tive and misleading statements and representations, disseminated 
as aforesaid, has had and now has, the capacity and tendency to, and 
does, mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that all such state- 
ments and representations are true, and induces a substantial por- 
tion of the purchasing public because of such erroneous and mistaken 
belief to purchase respondent’s said preparation. 
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Par. 8 The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public, and 
constitute unfair and deceptive acts and practices in commerce, 
within the intent and meaning of the Federal Trade Commission 
Act. 


DercISION OF THE CoMMISSION 


Pursuant to rule XXII of the Commission’s Rules of Practice, 
the attached initial decision of the trial examiner did, on September 
14, 1950, become the decision of the Commission. 


OrpER Dismissing Complaint Wirnour PREJUDICE 


Initial Decision by Franx Hirer, trial examiner. 

This proceeding came on to be considered by. the above-named trial 
examiner theretofore designated by the Commission, upon the com- 
plaint, the answer of respondent, testimony and other evidence intro- _ 
duced in support of and in opposition to the complaint. 

In the trial examiner’s opinion, there is stipulated medical opinion 
in the record indicating that substantially all of the representations 
made by the respondent in connection with the sale of his hair tonic 
are exaggerated or untrue and therefore misleading and deceptive. 
The record also shows that respondent has been a barber for several 
decades and that the compounding of his hair tonic is incidental to 
his occupation; that he maintains no factory, laboratory, or staff of 
employees; that his total gross volume of business in his hair toni¢ 
in 1948 was $896.35 and in 1949 was $983.00 and that only half of this 
volume was incommerce. At 1 dollar per bottle retail this represents 
approximately 450 bottles sold in commerce outside of Nebraska, most 
of it being in the immediately adjacent area. In the opinion of the 
trial examiner this volume is inconsequential and does not support 
the allegation in the complaint that “respondent’s volume of business 
in commerce is substantial.” The trial examiner does not believe that 
further proceedings are in the public interest. Accordingly, 

It is ordered, That the complaint in this proceeding be, and the same 
hereby is, dismissed without prejudice to the right of the Commission 
to institute further proceedings should future facts warrant. 

Mr. J. R. Phillips, Jr., for the Commission. 

Swarr, May, Royce, Smith & Story, of Omaha, Nebr., for 
respondent. 


Emerson Druc Co. Complaint, January 30, 1943.1. Order Septem- 
ber 21, 1950. (Docket 4854.) 

Charge: Advertising falsely or misleadingly as to scientific or rele- 
vant facts and qualities, properties or results of product, and ne- 


1 Amended. 
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glecting, unfairly or deceptively, to make material disclosure as to 
safety of product; in connection with the manufacture and sale of 
a medicinal preparation known and designated as “Bromo-Seltzer.” 

AmenpDED Complaint: Pursuant to the provisions of the Federal 
Trade Commission Act, and by virtue of the authority vested in it by 
said act, the Federal Trade Commission, having reason to believe that 
Emerson Drug Co., a corporation, hereinafter referred to as respond- 
ent, has violated the provisions of said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its amended complaint stating its 
charges in that respect as follows: 

ParacrapH 1. Respondent, Emerson Drug Co., is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
Maryland with its principal office and place of business located at 
Bromo-Seltzer Tower Building, Baltimore, Md. 

Par. 2. Respondent is now and for some time last past, has been, 
engaged in the manufacture, sale and distribution of a medicinal 
preparation known and designated as “Bromo-Seltzer.” Respond- 
ent causes said preparation, when sold, to be shipped from its said 
place of business in the State of Maryland and from warehouses in 
various States, to the purchasers thereof located in various States 
other than the States of origin of such shipments and in the District 
of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained a course of trade in its said medicinal preparation, in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business the re- 
spondent has disseminated and is now disseminating and has caused 
and is now causing the dissemination of false advertisements concern- 
ing its said product by use of the United States mails, and by various 
means in commerce, as commerce is defined in the Federal Trade Com- 
mission Act, and respondent has disseminated and is now disseminat- 
ing and has caused and is now causing the dissemination of false 
advertisements concerning its said product by various means for the 
purpose of inducing, and which are likely to induce, directly or indi- 
rectly, the purchase of said product in commerce, as commerce is 
defined in the Federal Trade Commission Act. 

Among and typical of the false, misleading, and deceptive state- 
ments and representations contained in said false advertisements 
disseminated and caused to be disseminated as hereinabove set forth 
by the United States mails, by advertisements inserted in newspapers 
and periodicals and by pamphlets, circulars and other advertising 
literature, are the following: 
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Fight headaches 3 ways: a headache disturbs your nervous system; with 
jumpy nerves often goes an upset stomach; in turn affecting the pain in your 
head—thus making a vicious circle. 

Bromo-Seltzer helps stop pain, calm nerves, settle the stomach. 

Don’t just “deaden” a headache—Bromo-Seltzer gives 3-way relief—it helps 
settle the stomach, calm the nerves in addition to relieving the pain. 

Why not avoid morning-after misery? Try this simple before and after way— 
before bed time, take Bromo-Seltzer to counteract the effects of over-indulgence. 
While you are sleeping, it settles your upset stomach, soothes jittery nerves 
and ALKALIZHS! After waking, -another Bromo-Seltzer relieves the effects 
of fatigue caused by late bed time. You feel refreshed, more alert. 

* * * it not only quickly relieves that pain of headaches but gives you 3 
important EXTRA benefits. 1: Settles sickish upset stomach. 2: Calms jittery 
nerves. 3: Helps you feel more alert. 

It alkalizes—reduces the excess acidity caused by overindulgence.” 

Par. 4. Through the use of the settlements hereinabove set forth, 
and others similar thereto not specifically set forth herein, all of 
which purport to be descriptive of the therapeutic value and prop- 
erties of the respondent’s said preparation, respondent represents 
that overindulgence in food or drink causes excess acidity in the 
system and that the use of its said preparation counteracts the effects 
of overindulgence in food or drink, reduces excess acidity and alka- 
lizes the system; that it will calm and soothe the nerves; that it settles 
a sickish or upset stomach, relieves the effects of fatigue caused by 
loss of sleep and rest and will make one feel refreshed and more alert. 

Par. 5. The aforesaid representations and advertisements used and 
disseminated by respondent are grossly exaggerated, false, and mis- 
leading. 

In truth and in fact, overindulgence in food or drink will not 
cause excess acidity in the system and the use of respondents prepa- 
ration will not counteract the effects of overindulgence in food or 
drink and will not reduce excess acidity or alkalize the system. It 
will not calm and soothe the nerves. It will not settle a sickisbh or 
upset stomach, relieve the effects of fatigue caused by loss of sleep 
and rest and will not make one feel refreshed and more alert. 

Par. 6. Respondent’s advertisements, disseminated as aforesaid, 
constitute false advertisements for the further reason that they fail 
to reveal facts material in the light of such representations or mate- 
rial with respect to consequences which may result from the use of 
Bromo-Seltzer under the conditions prescribed in said advertise- 
ments, and under such conditions as are customary and usual. 

The ingredients of Bromo-Seltzer and the amount of each con- 
tained in a heaping teaspoonful, are as follows: 


Grains 
PCC | ee ape Wem ee | OP en a ok 21 
Sodium bromide_—-__2_le2o- ee aan eee 5 
Caffeine (alkaloid) Us2.22_ 250.22 eee eee 0.9 


An effervescent base 
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The dosage of Bromo-Seltzer and the frequency of its administra- 
tion recommended on the label of the container, are one heaping tea- 
spoonful, which may be repeated after three hours, not exceeding two 
doses in 24 hours. Its continued use in a quantity exceeding the 
recommended dose, or with a greater frequency than the recommended 
frequency, may cause dependence upon the drug, skin eruptions, 
mental derangement and collapse, and its administration to children 
may be dangerous and injurious to their health. 

The respondent represents that its product will relieve headaches 
and other pains. In many cases the headache or other pain will per- 
sist for an extended period of time and tend to recur after the pallia- 
tive effect of an analgesic may have worn off. The palliative effect 
of respondent’s product does not extend over a period exceeding 4 
hours for each prescribed dose. Because of these facts, the usual and 
customary condition in cases of persistent headaches or other pain is. 
and will be that there will exist a tendency for the sufferer to take 
more frequent and larger doses than prescribed. Such increased use 
will in itself tend to cause headache creating a tendency to take addi- 
tional and more frequent doses. Respondent’s advertisements con- 
tain no caution or warning against use of its product in greater amount 
or greater frequency than as stated on the label. 

Par. 7. The use by.the respondent of the foregoing false, deceptive, 
and misleading advertisements, statements, and representations has 
had, and now has, the capacity and tendency to and does mislead and 
deceive a substantial portion of the purchasing public into the erro- 
neous and mistaken belief that said advertisements, statements, and 
representations are true, and that said preparation is safe and harm- 
less for children, and harmless for use under the conditions prescribed 
in respondents advertisements, and under such conditions as are cus- 
tomary and usual, and to induce a substantial portion of the public, 
because of such erroneous and mistaken belief, to purchase re- 
spondent’s said medicinal preparation. 

Par. 8. The acts and practices of the respondent, as herein alleged, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Complaint dismissed without prejudice by the following order: 

It appearing to the Commission that the respondent, Emerson Drug 
Co., has executed and tendered to the Commission an offer of settle- 
ment in this proceeding in the form of a proposed stipulation and 
agreement; and 

It further appearing that under the terms of said stipulation and 
agreement the respondent agrees, among other things, not to dis- 
seminate or cause to be disseminated any advertisement concerning 
“Bromo-Seltzer” or any other preparation of substantially similar 


1480 FEDERAL TRADE. COMMISSION DECISIONS 


composition or possessing substantially similar properties, whether 
sold under that name or any other name, by the United States mails 
or by any other means in commerce as “commerce” is defined in the 
Federal Trade Commission Act, or disseminate or cause to be dissemi- 
nated any such advertisement by any means for the purpose of inducing 
or which is likely to induce, directly or indirectly, the purchase of said 
product in commerce, which represents directly or by implication : 

(a) by the use of the word “alkalize” or otherwise, that the product 
has any effect of reducing “acidity” except that of the contents of the 
stomach ; 

(6) that it will relieve fatigue caused by lack of sleep; or which fails 
to reveal that the taker shall “Follow the label—avoid excessive use” ; 
and 

It further appearing that under the terms of said stipulation and 
agreement the Commission’s approval thereof does not in any way 
prejudice the right of the Commission to resume formal proceedings 
against the respondent if at any time in the future such action may be 
deemed warranted; and 

The Commission being of the opinion that in the circumstances 
the public interest will be best served by the settlement of this pro- 
ceeding through the approval of the proposed stipulation and 
agreement: 

It is ordered, That the proposed stipulation and agreement executed 
by the respondent on July 6, 1950, be, and the same hereby is, approved 
and accepted. 

It is furthered ordered, That the amended complaint herein be, and 
the same hereby is, dismissed, without prejudice, however, to the right 
of the Commission to institute a new proceeding against the respondent 
or to take such further or other: action in the future as may be war- 
ranted by the then existing circumstances. 

Commissioner Ayres dissenting. 


DissenTING OprInion By CoMMISSIONER AYRES 


I cannot agree with the manner in which the Commission has dis- 
posed of this proceeding. The reasons for my disagreement are of 
such nature that it seems appropriate to state them on the record. 
This I do with reluctance and with full deference to the views and 
convictions of my colleagues. 

In January 1943 the Commission issued its amended complaint 
charging respondent with false and misleading advertising in con- 
nection with its medicinal preparation “Bromo Seltzer.” The charge 
of principal importance is based upon the allegation that the improper 
use of Bromo Seltzer may be dangerous. The amended complaint 
alleges, among other things: 
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“Its continued use in a quantity exceeding the recommended dose, 
or with a greater frequency than the recommended frequency, may 
cause dependence upon the drug, skin eruptions, mental derangement 
and collapse, and its administration to children may be dangerous 
and injurious to their health.” 

The product is offered for the relief of headaches and other pains, 
and the amended complaint alleges: 

“The palliative effect of respondent’s product does not extend over 
a period exceeding four hours for each prescribed dose. Because of 
these facts, the usual and customary condition in cases of persistent 
headache or other pain is and will be that there will exist a tendency 
for the sufferer to take more frequent and larger doses than prescribed. 
Such increased use will in itself tend to cause headache, creating a 
tendency to take additional and more frequent doses. Respondent’s 
advertisements contain no caution or warning against use of its 
product in greater amount or greater frequency than as stated on the 
label.” 

The complaint charged that through affirmative representations and 
through failure to reveal in advertising the dangers which may result 
from the improper use of the product, the respondent engaged in false 
and misleading advertising. 

Before issuance of the amended complaint, the respondent rejected 
the opportunity to correct its advertising voluntarily by the stipula- 
tion procedure. Since then the matter has been contested long and 
vigorously. Hearings were held beginning September 20, 1943 and 
ending August 13, 1948. The transcript of testimony covers more 
than 4,000 pages and the record includes almost 200 documentary exhib- 
its. On July 7, 1950 the Commission entered an order disposing of 
pending interlocutory motions. The case was then ready for presen- 
tation on the merits to the trial examiner for a recommended decision, 
and thereafter for presentation to the Commissioner on briefs and 
arguments for final decision on the merits. 

At this stage a stipulation and agreement was submitted by the re- 
spondent and accepted by the Commission and on that basis the com- 
plaint was dismissed without prejudice. I cannot agree with the Com- 
mission’s action in thus disposing of the proceeding on a basis which 
does not give full effect to the record of evidence which is now avail- 
able. 

Tf the record fails to support the allegations of the complaint, no 
remedy is warranted by agreement or otherwise, and the complaint 
should be dismissed. If, on the other hand, those allegations are sup- 
ported, the remedy should be squarely in accord with the needs of the 
public interest as disclosed by the evidence and should be binding and 
enforceable. The provisions of the stipulation involved here, how- 
ever, have not been weighed against the evidence in the record to deter- 
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mine whether or not they represent the full extent of the remedy 
needed. 

Although we have proceeded in this matter over a period of years 
and at great cost, the Commission has not determined the issues on the 
basis of the evidence which has been developed. On the contrary, it 
has accepted a stipulation and agreement which is not enforceable, 
and the violation of which would subject the respondent to nothing 
more than the possibility that this proceeding may be resumed or that 
a new proceeding may be instituted. Even so, however, I seriously 
doubt that strict compliance with the stipulation would materially 
affect the advertising which was challenged in the complaint or would 
afford any substantial protection to the consuming public. Such a 
settlement represents, in my opinion, an unwise.substitute for orderly 
adjudication. 

In its published statement the Commission has announced that it is 
not its policy “to grant the privilege of settling cases through trade 
practice conference or stipulation agreements to persons who have 
violated the law where such violations involve * * * false adver- 
tisement of foods, drugs, devices or cosmetics which are inherently 
dangerous or where injury is probable; * * *.” The complaint 
alleges that the usual and customary condition in cases of persistent 
headache or other pain is and will be that there will exist a tendency 
for the sufferer to take more frequent or larger doses than prescribed, 
and that when the product is taken more frequently than recommended, 
serious injury may result. There has been no determination by the 
Commission that the record fails to support these allegations. On 
the basis of these allegations it appears that the product involved here 
is a drug which is dangerous and the use of which may result in in- 
jury. It is not the policy of the Commission to settle a case by stipu- 
lation when it involves the false advertising of such a product. 

On its face the remedy here is, in my opinion, also contrary to the 
published policy of the Commission. The effect of the stipulation is 
that respondent will not be required to disclose the dangers which may 
be inherent in its product provided its advertising contains the state- 
ment: “Follow the label—avoid excessive use.” The Commission’s 
statement of policy provides: 

“In the case of advertisements of food, drugs, cosmetics or devices 
which are false because of failure to reveal facts material with respect 
to the consequences which may result from the use of the commodity, 
it is the policy of the Commission to proceed only when the resulting 
dangers may be serious or the public health may be impaired, and in 
such cases to require that appropriate disclosure of the facts be made 
in the advertising.” 

In this case the Commission has charged that the respondent’s ad- 
vertising is false because of failure to reveal facts material with 
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respect to the consequences which may result from use of the com- 
modity. If that charge is not justified there should be no requirement 
for disclosure in advertising concerning the dangers of the product. 
If, however, the charge is justified, disclosure is needed and it is the 
policy of the Commission to require “that appropriate disclosure of 
the facts be made in the advertising.” The cautionary statement pro- 
vided for in the stipulation fails to disclose any facts, and, in my 
opinion, is in direct contravention of the Commission’s policy 
statement on this subject. 

It is further my opinion that any voluntary settlement of proceed- 
ings before the Commission should be consistent with previous action 
in similar cases. I shall make no effort here to review all instances 
in which the Commission has previously considered cases involving 
similar products. For present purposes it is sufficient to refer to the 
Commission’s action in 1946 in Docket 4851, B. C. Remedy Co. [48 
F. T. C. 673], and Docket 4855, Stanback Co., Ltd. [43 F. T. C. 678]. 
Those proceedings were against products similar in their essential 
respects to the product involved here and the theory of the proceedings 
was substantially the same. After evidence in support of the com- 
plaints had been presented in those matters, the respondents waived 
presentation of evidence in defense and offered to settle the matters 
without further litigation. Their offers and the resulting settlements 
were, however, in sharp contrast with the settlement which has been 
accepted in this matter. 

In those cases the respondents eliminated acetanilid and bromide, 
both of which are involved in the present proceeding, from the for- 
mulae of their respective products, and expressed a firm intention not 
to use either of those ingredients in their products again. They agreed 
that if they should ever use acetanilid or bromide in their products 
in the future the Commission “shall have the right, without further 
proceedings and upon the evidence now in the record in this proceed- 
ing, to make such findings as to the facts, conclusions drawn therefrom, 
and to issue such cease and desist order as it may deem wise and proper ; 
and from which respondents agree that no appeal will be taken.” 
On that basis the Commission suspended further action in those cases 
and closed them without prejudice. 

The disposition of those cases evidently recognizes the substance in 
‘those and in the present case of the Commission’s charges and that 
there is evidence to support them. Those cases, in my opinion, commit 
this Commission to obtain a remedy in the present case as full and 
effective as can be supported by the record. What that-may be can be 
satisfactorily determined only by presentation of the case to the 
Commission in regular course for final decision on the record. 

It is not sufficient to say that the respondents in the earlier cases 
can be put in status quo by being relieved of the conditions of the 
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settlements in those cases. They made fundamental changes in their 
products by removing the dangerous ingredients, and have since built 
their advertising and good will on the new products. ‘These were: 
major changes, doubtless at great cost, for which the Commission was. 
responsible. They were changes, however, which, in the light of the 
present action, were unnecessary. If the record here supported the 
action which has been taken, no one could reasonably be heard to 
complain. It seems most unfortunate, however, for the Commission 
voluntarily to take such action, with its probable effect upon the broad 
competitive situation, without testing it by full and judicial appraisal 
of the record in this proceeding. 

I am anxious that needless delays in bringing proceedings toa con- 
clusion should be avoided. My objection here is not to the fact of 
settlement, but is based upon my opinion that the settlement which 
has been made in this case is contrary to Commission policy, that at 
best it will have no binding effect and cannot be enforced in the event 
of violation, and that it is clearly inconsistent with previous action 
by the Commission in similar matters. 

Before Mr. Arthur F. Thomas, Mr. Clarence T. Sadler, Mr. John 
L. Hornor and Mr, Earl J. Kolb, trial examiners. 

Mr. Robt. N. McMillen, Mr. J. V. Buffington and Mr. Randolph W. 
Branch for the Commission. 

Cook, Ruzicka, Veazey & Gans, of Baltimore, Md., and Davies, 
Richberg, Beebe, Busick & Richardson, of Washington, D. C., for 
respondent. 


Carupine Cuemican Co. Complaint, January 30, 1943. Order, 
September 21, 1950, (Docket 4852.) 

Charge: Advertising falsely or misleadingly as to qualities, prop- 
erties, or results and comparative merits and neglecting, unfairly or 
deceptively, to make material disclosure as to safety of product; in 
connection with the manufacture and sale of a medicinal preparation 
known and designated as “Hick’s Liquid Capudine.” 

AMENDED ComPLaInr: Pursuant to the provisions of the Federal 
Trade Commission Act, and by virtue of the authority vested in it 
by said act, the Federal Trade Commission, having reason to believe 
that the Capudine Chemical Company, a corporation, hereinafter re- 
ferred to as respondent, has violated the provisions of said Act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its amended 
complaint, stating its charges in that respect as follows: 

ParacrarH 1. Respondent, Capudine Chemical Company, is a cor- 
poration organized and existing under and by virtue of the laws of 


1 Amended. 
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the State of North Carolina, with its principal place of business at 
Raleigh, in said State. 

Par. 2. Respondent now and for some time last past has been en- 
gaged in the manufacture, sale and distribution of a medicinal prep- 
aration known and designated as “Hick’s Liquid Capudine.” 
Respondent causes said preparation, when sold, to be shipped from 
its said place of business to the purchasers thereof located in various 
States other than the State of North Carolina and in the District of 
Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in its said medicinal preparation, in com- 
merce between and among the various States of the United States and 
in the District of Columbia. 

Par. 3. Inthe course and conduct of its aforesaid business, respond- 
ent has disseminated and is now disseminating and has caused and is 
now causing the dissemination of false advertisements concerning its 
said product by use of the United States mails and by various means 
in commerce, as commerce is defined in the Federal Trade Commis- 
sion Act, and respondent has disseminated and is now disseminating 
and has caused and is now causing the dissemination of false advertise- 
ments concerning its said product by various means for the purpose 
of inducing, and which are likely to induce directly or indirectly, the 
purchase of said product in commerce, as commerce is defined in the 
Federal Trade Commission Act. 

Among and typical of the false, misleading and deceptive state- 
ments and representations contained in said false advertisements 
disseminated and caused to be disseminated as hereinafter set forth, 
by the United States mails, by advertisements inserted in newspapers 
and periodicals, by radio continuities and by pamphlets, circulars and 
other advertising literature, are the following: 

Soothes the nerves. Relieves that tense jittery feeling. Brings relaxation. 
Imparts a feeling of comfort and well-being. Capudine acts fast because it’s 
liquid. There is nothing to dissolve, so no delay. Reliable because it has been 
used over forty years. 

Capudine soothes tense nerves, relieves pain and brings restful relaxation. 

“Morning after’? headache—no need to go through the day with a “hangover 
headache” * * *, Just take liquid Capudine and note how quickly head 
clears, pep returns and nerves are calmed and steadied. 

If travel causes headache, don’t let it ruin your trip. Capudine usually gives 
quick relief. Better still, you may avoid misery by taking Capudine before 
boarding that train, bus, boat or plane. 


Par. 4. Through the use of the statements hereinabove set forth, 
and others similar thereto not specifically set forth herein, all of which 
purport to be descriptive of the therapeutic value and properties of 
respondent’s said preparation, respondent represents that the use of its 
preparation “Capudine” relieves tense, jittery nerves and brings rest- 
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ful relaxation and a feeling of comfort and well-being; that because 
it is in liquid form it acts more quickly than similar remedies in other 
forms; that it will relieve the after effects of over-indulgence in food 
and alcoholic liquors by clearing the head, calming and steadying the 
nerves and restoring energy; that if taken before travel begins it will 
ward off so-called travel headache and will relieve headache caused by 
travel. 

Par. 5. The aforesaid representations and advertisements used and 
disseminated by respondent are grossly exaggerated, false and mis- 
leading. In truth and in fact, the use of respondent’s said prepara- 
tion will not effectively relieve tense, jittery nerves nor will it bring 
restful relaxation. It will not give materially quicker relief, because 
of its liquid form, than similar remedies in other forms. It will not 
relieve the after effects of over-indulgence in food or alcoholic liquors 
in excess of providing temporary relief from the usual accompanying 
headache. ‘The administration of said preparation before travel can- 
not be depended upon to ward off so-called travel headache nor relieve 
headache caused by travel. 

Par. 6. Respondents’ advertisements, disseminated as aforesaid, con- 
stitute false advertisements for the further reason that they fail to re- 
veal facts material in the ight of such representations and material 
with respect to consequences which may result from the use of the prep- 
aration to which the advertisements relate, under the conditions pre- 
scribed in said advertisements and under such conditions as are cus- 
tomary and usual. 

The ingredients of respondent’s preparation and the amount of the 
principal ingredients contained in a recommended dose of said prep- 
aration are as follows: 

Wit pymenle Oise a et shes See ee ee ee eee See See Ses 3 grains 
Potassium -bromidel 2 2_ Case Se AE rk a a 7% grains 
Sodium salicylate, caffein, sodium, bicarbonate, ammonia, ammonium 

carbonate 

The dosage of said preparation and the frequency of its administra- 
tion, as recommended on the label of the container, are 2 teaspoonfuls, 
which may be repeated in 3 or 4 hours, not more than two doses to be 
taken in 24 hours. Its continued use in a quantity exceeding the rec- 
ommended dose, or with a greater frequency than that recommended, 
may cause skin eruption, mental derangement and serious blood dis- 
turances, and its administration to children may be dangerous and in- 
jurious to health. 

The respondent represents that its product will relieve headache and 
other pains. In many cases the headache or other pain will persist 
for an extended period of time and tend to recur after the palliative 
effect of an analgesic may have worn off. The palliative effect of 
respondent’s product does not extend over a period exceeding four 
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hours for each prescribed dose. Because of these facts, the usual and 
customary condition in cases of persistent headache or other pain is 
and will be that there will exist a tendency for the sufferer to take more 
frequent and larger doses than prescribed. Such increased use will in 
itself tend to cause headache, creating a tendency to take additional 
and more frequent doses. Respondent’s advertisements contain no 
caution or warning against use of its product in greater amount or 
with greater frequency than as stated on the label. 

Par. 7. The use by respondent of the foregoing false, deceptive, and 
misleading advertisements, statements and representations has had, 
and now has, the capacity and tendency to and does mislead and 
deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that said advertisements, statements 
and representations are true and that said preparation is safe and 
harmless for use under the conditions prescribed in respondent’s 
advertisements, and under such conditions as are customary and usual, 
and to induce a substantial portion of the public, because of such 
erroneous and mistaken belief, to purchase respondent’s said medicinal 
preparation. 

Par. 8. The acts and practices of the respondent, as herein alleged, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Complaint dismissed without prejudice, by the following order: 

It appearing to the Commission that the respondent, Capudine 
Chemical Co., has executed and tendered to the Commission an offer 
of settlement in this proceeding in the form of a proposed stipulation 
and agreement; and 

It further appearing that under the terms of said stipulation and 
agreement the respondent agrees, among other things, not to dissem- 
inate or cause to be disseminated any advertisement concerning its 
product “Hick’s Liquid Capudine” or any other preparation of sub- 
stantially similar composition or possessing substantially similar 
properties, whether sold under that name or any other name, by the | 
United States mails or by any other means in commerce as “commerce” 
is defined in the Federal Trade Commission Act, or disseminate or 
cause to be disseminated any such advertisement by any means for the 
purpose of inducing or which is likely to induce, directly or indirectly, 
the purchase of said product in commerce, which represents directly or 
by implication: 

(1) that “Capudine” will give quicker relief because of its liquid 
form than other medicines for relief of headache pain or nervousness 
in nonliquid form; 

(2) that “Capudine” will restore “pep” or brisk energy to one suf- 
fering from the after-effects of alcohol; or 

919675—53—_97 
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(3) which fails to reveal that the taker shall “Follow the label— 
avoid excessive use”; and 

It further appearing that under the terms of said stipulation and 
agreement the Commission’s approval thereof does not in any way 
prejudice the right of the Commission to resume formal proceedings 
against the respondent if at any time in the future such action may be 
deemed warranted; and 

The Commission being of the opinion that in the circumstances the 
public interest will be best served by the settlement of this proceeding 
through the approval of the proposed stipulation and agreement: 

It is ordered, That the proposed stipulation and agreement executed 
by the respondent on July 8, 1950, be, and the same hereby is, approved 
and accepted. 

It is further ordered, Vhat the amended complaint herein be, and 
the same hereby is, dismissed, without prejudice, however, to the 
right of the Commission to institute a new proceeding against the 
respondent or to take such further or other action in the future as 
may be warranted by the then existing circumstances. 

Commissioner Ayres dissenting for the reasons stated in his opinion 
in Docket 4854, Emerson Drug Company. 

Before Mr. Webster Ballinger, Mr. Andrew B. Duvall, and Mr. 
John P. Bramhall, trial examiners. 

Mr. Robt. N. McMillen, Mr. J. V. Buffington, and Mr. Randolph 
W. Branch, for the Commission. 

Rogers, Hoge & Hills, of New York City, for respondent. 


Mixes Lazoratorimes, Inc. Complaint, July 6, 1948. Order, 
September 21, 1950. (Docket 4993.) 

Charge: Advertising falsely or misleadingly as to scientific or 
relevant facts and qualities, properties or results and neglecting, un- 
fairly or deceptively, to make material disclosure as to safety of 
product; in connection with the sale of various medicinal prepara- 
tions, one known and designated as “Dr. Miles Liquid Nervine,” 
another as “Dr. Miles Nervine Tablets” and the third as “Dr. Miles 
Anti-Pain Pills.” 

CompLaint: Pursuant to the provisions of the Federal Trade 
Commission Act, and by virtue of the authority vested in it by said 
act, the Federal Trade Commission, having reason to believe that 
Miles Laboratories, Inc., a corporation, hereinafter referred to as 
respondent, has violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 


1See ante, p. 1476 at 1480. 
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ParacraPu 1. Respondent, Miles Laboratories, Inc., is a corpora- 
tion, organized and existing under and by virtue of the laws of the 
State of Indiana, with its principal place of business at Elkhart, in 
said State. 

Par. 2. Respondent is now, and for many years last past has been, 
engaged in the sale and distribution of various medicinal prepara- 
tions, one known and designated as “Dr. Miles Liquid Nervine,” 
another as “ Dr. Miles Nervine Tablets,” and the third.as “Dr. Miles 
Anti-Pain Pills.” The first two of said preparations are sometimes 
designated as “Dr. Miles Nervine” without distinction between the 
liquid and tablet forms. Respondent causes said preparations, when 
sold, to be shipped from its place of business in the State of Indiana 
to the purchasers thereof located in various other States of the 
United States and in the District of Columbia. Respondent main- 
tains, and at all times mentioned herein has maintained, a course of 
trade in said medicinal preparations in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements of 
and concerning its said preparations by the United States mails and 
by various other means in commerce, as commerce is defined in the 
Federal Trade Commission Act; and respondent has also dissemi- 
nated, and is now disseminating, and has caused and is now causing 
the dissemination of, false advertisements concerning its said prepa- 
rations, by various means for the purpose of inducing, and which 
are likely to induce, directly or indirectly, the purchase of said prepa- 
rations in commerce, as commerce is defined in the Federal Trade 
Commission Act. 

Among, and typical of statements contained in the false, mislead- 
ing, and deceptive advertisements disseminated and caused to be 
disseminated, as hereinabove set forth, by United States mails, by 
radio continuities, by advertisements inserted in newspapers and 
periodicals, by booklets and other advertising media, with respect 
to Dr. Miles Liquid Nervine and Dr. Miles Nervine Tablets, are the 
following: 

Don’t miss out on your share of good times. The next time overtaxed nerves 
make you Wakeful, Restless, Irritable, try the soothing effect of Dr. Miles Nervine. 

Have you ever had a day when you felt tense, jumpy, irritable? A night when 
you were wakeful and restless? Overtaxed nerves are likely to cause loss of 
friends, loss of sleep, loss of pleasure, time missed from work, family quarrels, 
physical and mental suffering. The next time you feel nervous try the soothing 
effect of one or two Dr. Miles Effervescent Nervine Tablets. Try Dr. Miles 
Effervescent Nervine Tablets for Sleeplessness due to nervousness, Nervous 
Irritability, Nervous Headache, Excitability and Restlessness. 
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Overtaxed nerves lie to you. They fill your mind with imaginary disorders 
and woes. If (or when) you are nervous why not seek relief as thousands of 
ethers do, by taking Dr. Miles Effervescent Nervine Tablets. Dr. Miles Effer- 
vescent Nervine Tablets help to quiet jangled nerves, to permit refreshing sleep, 
to lessen nervous excitability and irritability. * * * Just one or two tablets 
at the first symptom of nervous tension may save you hours of discomfort. 

Next time nerves threaten to give you a hectic day or a wakeful night, take Dr. 
Miles Liquid Nervine. 

“When tense nerves interfered with Jim’s career, I resolved to do something 
about it. So, I went to a drug store and got a package of Dr. Miles Effervescent 
Nervine Tablets. * * * He’s not cranky now and he’s sleeping a lot better. 
*  * * Now both of us use Dr. Miles Nervine Tablets when we need relief from 
Sleeplessness, Nervous Headache, Restlessness, Nervous Irritability and Excit- 
ability. : 

Thousands use Dr. Miles Nervine as a mild but effective sedative when tense 
nerves threaten their calm and peace of mind. 


Par. 4. Through the use of the above statements and others similar 
thereto, all of which purport to be descriptive of the therapeutic value 
and effects of respondent’s preparations, and descriptive of the symp- 
toms for which, and the conditions under which, said preparations 
may be used and are recommended by respondent, respondent rep- 
resents that restlessness, sleeplessness, irritability, jumpiness, imagi- 
nary disorders and woes, excitability, and headaches are symptoms of 
nervousness and that the use of respondent’s preparations “Dr. Miles 
Liquid Nervine” and “Dr. Miles Nervine Tablets” constitute an ade- 
quate, proper, and effective treatment for the relief of such symptoms. 

Par. 5. ‘The aforesaid statements and representations contained in 
said advertisements, used and disseminated by respondent, are mis- 
leading and deceptive. In truth and in fact, nervousness is itself only 
a symptom or manifestation of some underlying condition and while 
the various symptoms enumerated in paragraph 4 hereof may be the 
result of nervousness, and may be relieved, in whole or in part, by the 
use of respondent’s said preparations, such relief will be only tempo- 
rary and the said symptoms will recur until the underlying conditions 
causing the nervousness and the various symptoms are removed or 
relieved. These underlying conditions cannot be removed or relieved 
by the use of respondent’s said preparations. 

Par. 6. Respondent’s advertisements of and concerning its Liquid 
Nervine and Nervine Tablets constitute false advertisements within 
the meaning of the Federal Trade Commission Act for the further 
reason that they fail to reveal facts material in the light of the repre- 
sentations therein contained and material with respect to the conse- 
quences which may result from the use of said preparations under 
the conditions prescribed in said advertisements and under such con- 
ditions as are customary and usual. 

The active ingredients of respondent’s Liquid Nervine and Nervine 
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Tablets and the amount of each contained in a dose (one teaspoonful 
or one tablet) are as follows: 


Sodinm*tromide=t: ie) Sethe) 10 eT SEER CeO ON ae aa, 4.5 grains 
Potassitmm bromidel ti i4 i. yeti el aets wy or err: $3 fe Ps re cr tence yr 4.5 grains 
Amimgini tm gonOnide ee: Fag fl eee ey oe ROR gets eet BB 0.5 grain 


The dosage and frequency of administration recommended on the 
label of the container are 1 teaspoonful, or 1 tablet, which may be re- 
peated in 1 hour if necessary, not exceeding 3 teaspoonfuls, or 3 tablets, 
in 24 hours. The continued use of either of said preparations in a 
quantity exceeding the recommended dose, or with a frequency exceed- 
ing that recommended, may cause skin eruptions and mental derange- 
ment. Their administration to children may be injurious to health. 

The underlying conditions causing nervousness are not relieved by 
the use of respondent’s said preparations and any symptomatic or 
partial relief afforded through their use is of a temporary nature. 
As a consequence, the said symptoms may, and are likely to, recur 
day after day for an extended period of time. Because of these facts, 
the usual and customary condition, in cases of nervousness and in 
the presence of the various symptoms thereof, is that there will exist 
a tendency for the sufferer to take larger and more frequent doses 
of respondent’s preparations than those prescribed and the tendency 
will exist to continue such use day after day over an extended period. 

Respondent’s said advertisements do not contain any warning 
against use of said preparations in greater amount or with greater 
frequency than that recommended. Further, the representations in 
said advertisements that said preparations are preventives of the 
symptoms for which they are recommended have and will have a 
tendency to cause persons who have been and are subject thereto to 
take more frequent doses and larger doses than recommended. 

Par. 7. Respondent’s advertisements of and concerning its prepara- 
tion Anti-Pain Pills constitute false advertisements within the mean- 
ing of the Federal Trade Commission Act for the reason that they fail 
to reveal facts material in the light of the representations therein con- 
tained and material with respect to the consequences which may result 
from the use of said preparation under the conditions prescribed in 
said advertisements, and under such conditions are customary and 
usual. 

The active ingredients of said preparation and the amount of each 
contained in a dose are as follows: 

AM OPEDNGNNTG Ly el a ae ee 2 grains 
Gy EAihc 1 ee ee .25 grain 

The dosage and frequency of administration recommended on the 
label of the container are 1 tablet; if not relieved repeat after interval 
of 3 hours, not exceeding 2 tablets in any 24 hours. The continued 
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use of said preparation in a quantity exceeding the recommended dose, 
or with a frequency exceeding that recommended, may cause depend- 
ence upon the said active ingredients, or upon the preparation in 
which they are contained, and may cause blood disturbances and col- 
lapse. Its administration to children may be injurious to health. 

Respondent represents in its advertisements that its Anti-Pain 
Pills will relieve headache and other pains. In many cases the head- 
ache or other pain will persist for an extended period of time and 
tend to recur after the palliative effect of the analgesic may have worn 
off. The palliative effect of said preparation does not extend over a 
period exceeding 4 hours for each prescribed dose. Because of these 
facts, the usual and customary condition in cases of persistent head- 
ache or other pain is and will be that there will exist a tendency for 
the sufferer to take more frequent and larger doses than prescribed. 
Such increased use will in itself tend to cause headache, creating a 
tendency to take additional and more frequent doses. Respondent’s 
advertisements of and concerning said preparation do not contain 
any warning against frequency than that recommended. 

Par. 8. The use by the respondent of the foregoing false, deceptive, 
and misleading advertisements and representations has had, and 
now has, the capacity and tendency to and does mislead and deceive 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that said advertisements and representations are 
true, and that said preparations are safe and harmless for adminis- 
tration to children and safe and harmless for use under the condi- 
tions prescribed in respondent’s said advertisements and under such 
conditions as are customary and usual, and to induce a substantial 
portion of the public, because of such erroneous and mistaken belief, 
to purchase said medicinal preparations. 

Par. 9. The acts and practices of the respondent, as herein alleged, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 

Complaint dismissed without prejudice by the following order: 

It appearing to the Commission that the respondent, Miles Labora- 
tories, Inc., has executed and tendered to the Commission an offer of 
settlement in this proceeding in the form of a proposed sitpulation 
and agreement; and 

It further appearing that under the terms of said stipulation and 
agreement the respondent agrees, among other things, not to dissemi- 
nate or cause to be disseminated any advertisement concerning its 
products “Dr. Miles Liquid Nervine,” “Dr. Miles Nervine Tablets,” 
or “Dr. Miles Anti-Pain Pills,” or any other preparation of substan- 
tially similar composition or possessing substantially similar prop- 
erties, whether sold under those names or any other names, by the 
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United States mails or by any other means in commerce as “com- 
merce” is defined in the Federal Trade Commission Act, or dissemi- 
nate or cause to be disseminated any such advertisement by any means 
for the purpose of inducing or which is likely to induce the purchase 
of said products in commerce, which fails to reveal that the taker 
shall “Follow the label—avoid excessive use”; and 

It further appearing that under the terms of said stipulation and 
agreement the Commission’s approval thereof does not in any way 
prejudice the right of the Commission to resume formal proceedings 
against the respondent if at any time in the future such action may be 
deemed warranted; and 

The Commission being of the opinion that in the circumstances the 
public interest will be best served by the settlement of this proceeding 
through the approval of the proposed stipulation and agreement: 

It is ordered, That the proposed stipulation and agreement executed 
by the respondent on July 8, 1950, be, and the same hereby is, approved 
and accepted. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed, without prejudice, however, to the right of the 
Commission to institute a new proceeding against the respondent or 
to take such further or other action in the future as may be warranted 
by the then existing circumstances. 

Commissioner Ayres dissenting for the reasons stated in his opinion 
in Docket 4854—Emerson Drug. Co. 

Before Mr. Webster Ballinger, Mr. Andrew B. Duvall and Mr. 
John P. Bramhall, trial examiners. 

Mr. Robt. N. McMillen, Mr. J. V. Buffington, and Mr. Randolph 
W. Branch for the Commission. 

Rogers, Hoge & Hills, of New York City, for Respondent. 


Natronat Mrnerau Co. Trapine as Hetene Curris Inpusrrins. 
Complaint, June 20, 1944. Order, October 23, 1950. (Docket 5182.) 

Charge: Advertising falsely or misleadingly as to comparative 
merits, qualities, properties, or results, test and safety of product and 
neglecting, unfairly or deceptively, to make material disclosure as 
to safety of product; in connection with the sale of certain products 
used in the process of giving “permanent waves”, under the name of 
“Helene Curtis Cold Waves”, including preparations designated as 
“Preliminary Lotion”, “Waving Compound”, “Neutralizing Com- 
pound”, a brush called by it an “Applicator Brush” and “Helene 
Curtis Protecto Hand Cream”. 

CompiaInt: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that National 


1See ante, p. 1476 at 1480. 
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Mineral Co., a corporation, trading as Helene Curtis Industries, here- 
inafter referred to as respondent, has violated the provisions of said 
act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

ParacraPH 1. Respondent, National Mineral Company, is a corpo- 
ration organized and doing business under and by virtue of the laws 
of the State of Illinois, with its office and principal place of business 
at 2638 North Pulaski Road, Chicago, [linois. 

Par. 2. The respondent is now, and for more than 2 years last past 
has been, engaged in the sale and distribution of certain products 
used in the process of giving “permanent waves,” under the name of 
“Helene Curtis Cold Waves,” including preparations designated as 
“Preliminary Lotion,” “Waving Compound,” “Neutralizing Com- 
pound,” a brush called by it an “Applicator Brush,” and “Helene 
Curtis Protecto Hand Cream”. 

In the course and conduct of its business, respondent has caused and 
now causes said products, when sold, to be transported from its place 
of business in the State of Illinois to purchasers thereof located in 
various States of the United States and in the District of Columbia. 
Such purchasers consist largely of hair dressers, beauty parlor opera- 
tors, and others who are engaged in the business of giving “perma- 
nent waves” to women. Respondent maintains, and at all times 
mentioned herein has maintained, a course of trade in said products, 
in commerce, among and between the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of its business as aforesaid, re- 
apohdent has disseminated and is now disseminating, and has case 
and is now causing the dissemination of, false advertisements con- 
cerning said products by the United States mails and by various means 
in commerce, as commerce is defined in the Federal Trade Commission 
Act; and respondent has also disseminated and is now disseminating, 
and has caused and is now causing the dissemination of, false adver- 
tisements concerning its said products, by various means, for the 
purpose of inducing, and which are likely to induce, directly or in- 
directly, the mene of said products in commerce, as commerce is 
defined in the Federal Trade Commission Act. Said false advertise- 
ments have appeared and do appear in magazines and newspapers, 
letters, circulars, instruction brochures, and in advertising mats 
furnished by respondent to the purchasers of its products suitable for 
use by them in reproducing said advertisements under the names of 

said purchasers in magazines, newspapers, and circulars. Among 
and typical of the false, misleading, and deceptive statements and 


representations sonitaiea in- said false advertisements are the 
following: 
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1. Helene Curtis Cold Wave—Simplicity—Safety—Satisfaction. 
2. Absolutely Harmless. 
3. You need not wear gloves. 

No gloves needed. 
4. Curls right down to the scalp—No protectors or spacers. 

Gets right down to the scalp—No protectors or spacers used. 
5. Always under control. 

Always under perfect control by the operator. 
6. A method which is simpler, faster, safer. 

Simple to use. 

Does not require special skill. 

Simplest of all methods. 

Simplest to learn. 

Simplest to give. 

Relaxing to operators. 

A method so simple even a novice can produce waves. 

7. Foolproof. Tried, tested, 100% perfect. 
8. Almost like a shampoo. 
9. Comfortable to patrons. 

Pleasant and enjoyable. 

Most comfortable wave ever given. 

10. Actually improves the condition of the hair. 

Conditions the hair while it waves. 

Actually a hair conditioner while it waves. 

Kind to ends—they soften, never split. 

A delightfully, comfortable creation—cool, refreshing, gentle liquids—flow 
with loving care through your hair. And let you have silky-soft, lustrous 
waves—glowing with vitality and naturalness. 

11. Longer lasting than conventional waves. 
12. Finest by test. 

Par. 4. Respondent’s method of giving a so-called “permanent 
wave” by use of its preparations, which it calls a “Helene Curtis Cold 
Wave,” as set forth in its instruction brochure, disseminated and 
distributed by respondent in commerce, as aforesaid, includes the fol- 
lowing procedures: 

1. Before being wound on rods, the hair is divided into strands, 
and each strand is moistened with respondent’s “Preliminary Lotion” 
by means of its “Applicator Brush,” starting the application about 
1% inch from the scalp and stopping 1 inch from the end. Then, by 
use of a comb, such lotion is combed through the entire strand. 

9. Tests are then taken of two curls by pretesting them with re- 
spondent’s “Waving Compound,” followed by application of its 
“Neutralizing Compound,” for the purpose of aiding the operator 
in establishing respondent’s “Processing Time” for its “Processing” 
procedure. The operator then determines the length of the 
“Processing Time.” 

3. The separate strands are wound on rods and cotton is placed 
under the curls at the edge of the scalp and under the test curls. Hach 
strand is moistened and saturated with said “Waving Compound” in 
the order theretofore wound on the rods. 
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4. Cotton is removed and a “Processing Cap” is placed over the 
hair, which remains over the hair for a period of time called the 
“Processing Time” or “Processing Period” determined upon by the 
operator as aforesaid. 

_5. At the end of the “Processing Time,” the “Neutralizing Com- 
pound” is applied to the hair, the hair is rinsed with water, the rods 
are removed, the “Neutralizing Compound” is again applied and the 
hair is again rinsed with water. 

6. In the event the waves thus made are found to be too tight and 
it is desired “to relax the curl,” the “Preliminary Lotion” is brushed 
into the hair until the hair is saturated, allowed to remain 114 to 2 
minutes, and then the “Neutralizing Compound” is again applied. 

Par. 5. Among and typical of the false, deceptive, and misleading 
statements and representations, contained in respondent’s instruction 
brochure are the following: 

1. In connection with procedure “1” aforesaid during which 
respondent’s “Preliminary Lotion” is applied, the following statements 
are made: 

The hair should be held at the ends of the strand when wetting so hands 
contact solution as little as possible. 

Nore: All types of permanent waving lotions have a drying action on the opera- 
tor’s hands. Some hands are especially sensitive. As a safeguard against ex- 
traordinary sensitivity, and because solutions are in contact with the hands for 
a longer period under the Cold Wave Method we recommend the application 
of a light coating of Helene Curtis Protecto Hand Cream over the hands. Prac- 
tice will also enable you to eliminate most contact between your hands and the 
solution. 

2. In connection with procedure “3” aforesaid in which cotton is 
placed or packed under certain curls, the following statements are 
made: 


Before applying Waving Compound to the complete head, firmly pack cotton 
under the curls around the temple, forehead and over the ears to absorb the 
excess lotion which might otherwise run down the face.... This packing 
should be removed before applying the processing cap and should be changed 
as it becomes saturated with solution. 


3. In connection with procedure “3” aforesaid in which respondent’s 
“Waving Compound” is applied, the following statements are made: 

Go over each curl two or three times to make sure each strand has reached 
the saturation point. Once this point is reached, further wetting is not neces- 
sary, and only leads to solution running down on the scalp. By careful handling 
of the brush, you can avoid getting the waving lotion on your hands or the 
patron’s scalp. 

4. In connection with procedure “6” aforesaid in which respond- 
ent’s “Preliminary Lotion is applied to relax the curl,” the following 
statements are made: 
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Take a section of hair about three or four inches square and, placing the hair 
between the fingers, brush the solution into the hair. . . . Never allow the solu- 
tion to remain on the hair more than one and one-half to two minutes... . 


mS After the instructions im said brochure with respect to procedure 
aforesaid in which respondent’s “Waving Compound” is applied 
the following statements are made under the title “Skin Sensitivity”: 

Improperly applied or over-applied preliminary and waving solutions run 
down into the patron’s scalp, forehead, or cheek. This should be wiped off 
immediately and never allowed to dry on the skin. Care should also be ex- 
ercised against saturated cotton contacting the scalp, forehead, or neck any 
longer than necessary. Should these precautions be overlooked, sensitivity may, 
but very seldom does, occur. Don’t be alarmed if sensitivity develops—it will 
disappear within one to three days as though nothing happened. 

Avoid the temporary inconvenience of sensitivity by: 1. Proper waving tech- 
nique in application of solutions. 2. Immediately wiping off any solution con- 
tacting the skin. 3. Replacing cotton when saturated on scalp, forehead, or 
test curls. 

We suggest you test for possible sensitivity any patron who has been found 
supersensitive to most services. These women may be given a wave if you 
apply Helene Curtis Protecto Cream to their forehead near the hair line, back 
of ears, and neck, before beginning and after finishing the wave. Should sensi- 
tivity develop in the absence of such precautions, Protecto Cream will be quite 
beneficial even when applied afterward. 

Par. 6. By and through the use of the statements and representa- 
tions set out in paragraph 3 aforesaid, as to the harmless nature of 
respondent’s hair waving preparations, called “Preliminary Lotion” 
and “Waving Compound” and their safety in use, respondent has 
represented and represents that said preparations are harmless and 
incapable of causing harm to the skin and nails of the operators giving 
such waves, and to the hair, scalp, and skin of the person receiving 
the wave. 

By the representations last aforesaid, and its representations that 
operators do not need to wear gloves while applying its said hair 
waving preparations to the hair, as set forth in paragraph 38 afore- 
said, respondent represents that said preparations will not cause harm 
or injury to the hands, skin, and finger nails of such operators, and 
that for such reason, there is no necessity of shielding or protecting 
the hands from such preparations by the wearing of gloves capable of 
affording such a shield and protection and, in fact, that said prepara- 
tions are harmless and incapable of causing harm either to the opera- 
tor or the person receiving a “permanent wave” by the use of said 
preparations. 

Par. 7. By the representations set out in paragraph 3 aforesaid, 
as to the curling of the hair down to the scalp, without the use of 
“spacers” or “protectors,” respondent represents that said prepara- 
tions are harmless to the scalp and that for such reason, there is no 
necessity of shielding or protecting the scalp from said preparations 
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by the use of devices capable of affording such a shield and protec- 
tion, and particularly not by the use of devices referred to by respond- 
ent as “spacers” and “protectors,” being devices made of separate 
pieces of material, designed to be placed under each strand of hair to 
be “waved,” for the purpose of affording a shield and protection 
to the scalp from the waving preparations applied to such strands 
while they are in the process of being given a “permanent wave,” and 
that devices of such character are not needed in the giving of per- 
manent waves by its preparations and method. 

Par. 8. The aforesaid statements and representations are false, mis- 
leading and deceptive. Respondent’s hair waving preparations called 
“Preliminary Lotion” and “Waving Compound” both contain the 
chemicals thioglycolic acid, and ammonium, and the latter compound 
contains, in addition, the chemical ammonium sulphite. When said 
waving preparations separately, and as combined and used in the 
giving of a “Permanent wave” according to respondent’s method, 
come in contact with the hair a softening is brought about by hydrol- 
ysis of the keratin which is the principal component of the hair. This 
hydrolysis of the keratin is usually referred to as Keratolysis. If 
carried too far, Keratolysis will permanently injure the hair and in 
fact, from a structural standpoint, some damage results to the hair 
even though the wave is properly given. 

The outer layer of the skin, including the nails is composed largely 
of keratin and when the waving preparations last mentioned, sepa- 
rately, and as combined in respondent’s method, come in contact there- 
with a similar reaction, as aforesaid, occurs, affecting the keratin, and 
preparations each have the capacity of causing injury thereto, and 
upon such contacts being repeated or extended, such preparations each 
have the capacity of causing, and will cause and do cause, additional 
injury. The nature and extent of such injury depends upon various 
circumstances, including the length and number of such contacts and 
the nature and the condition of the skin exposed. On some persons 
such exposures will cause chemical burns of varying degrees of severity 
and painfulness. Where such burns appear on the scalp such condi- 
tion has the capacity of causing, and may cause blisters, infections on, 
and a falling out of the hair from the parts of the scalp thus affected. 
Where such burns appear upon the hands, wrists, and the finger nails, 
such condition has the capacity of causing, and may cause, a deteriora- 
tion of the skin of the hands and wrists and the finger nails thus ex- 
posed, the drying up, the cracking and loss of finger nails and of the 
skin thus affected, as well as skin infections and diseases of various 
degrees of severity and painfulness on the hands and wrists. In order 
to cause such conditions, said burns need not be severe burns, but need 
only be the kind which causes the parts of the epidermal tissues of the 
body thus exposed to become sensitive and thus susceptible to the de- 
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velopment of such conditions. Repeated exposure of such tissues has 
the capacity of causing and will and does cause increased sensitivity 
of the tissues exposed and their susceptibility to the development of 
the conditions described aforesaid. On some persons exposure of the 
skin to said preparations will cause a disease of the skin known as 
“dermatitis” to appear or reappear. 

Par. 9. By the representations set out in paragraph 3 ‘foresaid as 
to the action of respondent’s waving preparations always being “un- 
der control,” respondent represents that said preparations are harm- 
less to the hair and that, during the application thereof by re- 
spondent’s method of giving a “permanent wave,” the chemical action 
of said preparations is always under the control of the operator using 
them. In truth, and in fact, the operator exercises no control over 
such chemical action except to limit the period thereof beginning at a 
time, however, after such action has been going on during varying 
lengths of time with respect to the different strands of hair. Such 
length of time is determined by the operator, according to. his judg- 
ment or lack thereof, and not by a controlled method, upon his exam- 
ination of the condition of two so-called “test curls” which he has first 
made, by the use of respondent’s preparations, to guide him in such 
decision. In fact, such test does not afford an exact or controlled 
method of determining the length of time that each strand of hair 
should be subjected to said chemical action in order to give a maxi- 
mum cosmetic effect, with a minimum of danger to the structural 
composition of the hair. In some instances, the outcome of such 
chemical action from a cosmetic standpoint, is unsatisfactory, and the 
hair is again subjected to such chemical action to attain as nearly as 
is possible by respondent’s preparations the desired cosmetic effect. 
In other instances, the structure of the hair is harmed and changed as 
a result of improper timing the length of said chemical action. Both 
of said undesirable results may, and often are, caused by the opera- 
tors having failed, on account of the respondent’s representations as 
to the simplicity of its method, to take necessary precautions. 

Par. 10. By the representations aforesaid, as to the simplicity 
of respondent’s method of applying its waving preparations, including 
such representations as “simplest of all methods,” “foolproof,” and 
“almost. like a shampoo,” as well as all of the other representations 
set forth in subparagraphs “1” to “12” inclusive, of paragraph 3 
aforesaid, respondent has given and gives operators using respondent’s 
preparations and their patrons the false and erroneous impression and 
belief that said preparations are harmless and that no care or only a 
minimum amount of care need be used in the handling of such products 
in order to give a “permanent wave” that will have the most desirable 
cosmetic effect, leave the hair without harm, and cause no harm or 
injury either to the operator or to the patron. The effect of such 
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representations on such operators and their patrons is to cause them 
to have a false sense of security and to minimize erroneously the possi- 
bility of injury to the hair of the patron and the health of both the 
operator and the patron. Such representations also have the capacity 
and tendency to contribute to laxity and carelessness on the part of 
operators in the handling and applying of such preparations to the 
damage and injury of themselves and their patrons. 

Par. 11. By the representations set out in paragraph 3 aforesaid, 
as to the comfort giving qualities of its waving preparations, respond- 
ent represents that the receiving of a “permanent wave” by its waving 
preparations and method is accompanied by no discomfort to the 
persons receiving such waves, but on the other hand, is a comfortable, 
enjoyable, cooling, and refreshing experience to them. The fact is 
that the receiving of such waves may be accompanied by an uncomfort- 
able, burning sensation on the scalp and is often attended by a feeling 
of alarm on account thereof. 

Par. 12. By the representations set out in paragraph 3 aforesaid, 
as to the effect of its waving preparations on the hair, respondent 
represents that said preparations have various effect on the hair of 
a desirable nature in addition to that of making the hair wavy. ‘Thus, 
respondent represents that the effect of said preparations on the hair 
is to improve the condition of the hair, “condition” the hair “while 
it waves,” to soften the ends of the hair, to leave the ends soft, lustrous, 
and aglow with vitality and naturalness. These representations and 
similar representations are all false and deceptive. In truth and in 
fact, such waving preparations do not have any such effects. On the 
other hand, when such preparations are used according to respond- 
ent’s method they may, and often do, have the effect of putting the 
hair, from a structural standpoint, in a less satisfactory condition, 
and if they are applied to the hair for a longer period than that re- 
quired to permit the hair to be “waved,” can and will permanently 
damage and injure the hair. The effect created by and through re- 
spondent’s method aforesaid, in no sense either is, or looks natural, 
but in fact, is and looks artificial. 

Par. 38. Respondent’s representations aforesaid that its method of 
giving a “permanent wave” is the finest by test, that it is 100 percent 
perfect, and that the waves produced by its method are “longer lasting 
than conventional waves” and others of similar import and meaning 
are false and deceptive. In truth and in fact, no test has been made 
warranting or supporting said representations that such method is the 
finest by test or that it is 100 percent perfect, or that the waves pro- 
duced by its method last longer than so-called “permanent waves” 
produced by other methods. Respondent’s representations aforesaid 
by which it has compared and compares its method of giving a “per- 
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manent wave” with other methods are misleading and deceptive in 
that its method of giving a wave to the hair, like all “permanent wave” 
methods, depends on the same chemical reaction, namely, hydrolysis, 
and results in the same chemical and physical change in the hair. 
The only difference in such methods is in the agency used and the 
routine followed. 

Par. 14. By and through the use of the statements and representa- 
tions set out in paragraph 5 aforesaid, contained in instructions to 
operators purchasing and using its preparations and to prospective 
purchasers thereof respondent represents that the contact of its said 
preparations with the skin results only in a “drying action” and that 
the only effect which this action may have upon the skin is an effect 
which is called “sensitivity” and “super-sensitivity”; that such effect 
seldom occurs and only on skin which is “sensitive or super-sensitive” ; 
that such effect is only a “temporary inconvenience” and is no cause 
for “alarm.” 

Such statements and representations are false, misleading, and de- 
ceptive. In truth and in fact, the action of said preparations on 
coming in contact with the skin is not merely a drying action but a 
chemical action of the kind hereinabove described and the condition of 
the skin described as “sensitivity” or “super-sensitivity” is a type of 
chemical burn. While the likelihood of injury and the degree thereof 
may be greater in the cases of persons who are allergic or sensitive 
to such preparations, the fact is that such harmful effects may arise 
in many cases of normal skin, especially when said preparations are 
carelessly used. 

Par. 15. By the representations set out in paragraph 5 aforesaid, 
contained in instructions and statements to operators, respondent 
represents that operators need not wear gloves when handling and 
applying respondent’s preparations used in the giving of a wave to 
the hair, but that an operator may, if he desires, use as a protection 
to the hands, its cream called “Helene Curtis Protecto Hand Cream.” 
and that such cream will protect the hands from injury as a result of 
contact with said preparations. In truth, there are no facts upon 
which to base a representation that the use of such cream on the hands 
while in contact with such preparations will sufficiently protect the 
hands against injuries such as those described aforesaid. In fact, there 
is no reason to assume that adequate protection against injury to the 
hands from said preparations can be effected by any means except by 
the wearing of gloves which will keep the hands from coming in con- 
tact with such preparations when the operator is handling and apply- 
ing said preparation. Also, the use of the name “Protecto,” as afore- 
said, is deceptive in that it serves as a representation that said cream 
will afford such protection which is contrary to fact. 
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Par. 16. By the representations set out in paragraph 5 aforesaid, 
respondent represents that the wiping off of the waving preparations 
that may run down onto the scalp, face, and neck of the person re- 
ceiving a wave by the use of said preparations, and by the placing of 
cotton at the edge of the scalp and under test curls, and the replacing 
of such cotton when it becomes saturated with said preparations will 
be sufficient precautions to take against injury to the scalp, face, and 
neck of such persons while receiving a permanent wave by the use of 
said preparations. In truth and in fact, such precautions will not 
prevent injurious effects from arising of the character described afore- 
said. In fact, there is no reason to assume that any precautionary 
measures will prevent such injurious effect from arising, short of the 
affixing to the head in some manner of a shield or protector so de- 
signed and made that it will shield and protect the scalp and skin 
from coming in contact with said preparations. 4 

Par. 17. By the representations set out in paragraph 5 aforesaid, 
respondent represents that the application of a coating of its cream 
called “Helene Curtis Protecto Hand Cream” to the “forehead, near 
the hair line, back of the ears, and neck, before beginning and after 
finishing the wave,” by use of its preparations, will protect the skin 
of such persons from injury and that if injury results said cream will 
be effective in treating such injury. Such representations are false, 
misleading, and deceptive. In truth and in fact, the application of 
such cream in such manner will not serve as a shield or as a protector 
from said preparations or their effects, and the use of said cream in 
such manner or in any manner cannot be relied upon to prevent in- 
jurious effects to the skin arising by reason of contact with said prep- 
arations, or to effectively treat such injuries after they arise. 

Par. 18, The advertisements and instructions to operators dissemi- 
nated by respondent as aforesaid constitutes false advertisements for 
the further reason that they fail to reveal that the use of the prepara- 
tions “Preliminary Lotion” and “Waving Compound” in the manner 
described in said advertisements or under such conditions as are cus- 
tomary and usual may result in serious injury to the operators using 
such preparations in the process of giving a permanent wave and to 
the persons receiving such waves. In truth and in fact, the presence 
of thioglycolic acid in said preparations renders them potentially dan- 
gerous and likely to result in the injuries hereinabove enumerated. 
Respondent, at no place in its advertising material or instructions to 
operators clearly or sufficiently discloses or reveals this potential 
danger and the nature or the extent of injury which may arise through 
the use of said preparations or to recommend or disclose a reasonable 
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or sufficient means for obviating or protecting against such danger 
and the injury incident thereto. 

Par. 19. The use by the respondent of the aforesaid false, deceptive 
and misleading statements and representations with respect to its prod- 
ucts, disseminated as aforesaid, has had and now has, the capacity and 
tendency to, and does mislead and deceive a substantial number of 
the purchasing public into the erroneous and mistaken belief that. 
such statements, representations, and advertisements are true, and to 
induce a substantial number of the purchasing public, because of such 
erroneous and mistaken belief, to purchase respondent’s preparations, 
and to induce substantial numbers of persons to obtain from such 
purchasers “permanent waves” in which said preparations are used. 

Par. 20. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts anc! practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Decision of THE COMMISSION 


Pursuant to Rule X XIT of the Commission’s Rules of Practice, the 
attached initial decision of the trial examiner did, on October 28, 1950, 
become the decision of the Commission. 


ORDER CLOSING CASE WITHOUT PREJUDICE 


Initial decision by Grorcr Brippres, Trial Examiner 


This proceeding regularly came on to be considered by the above- 
named trial examiner theretofore duly designated by the Commis- 
sion, upon the complaint of the Commission, the answer of respond- 
ent, testimony and other evidence introduced in support of the com- 
plaint, and a motion to close the case without prejudice filed by 
the attorney in support of the complaint. 

Respondent is charged with falsely advertising that a chemical 
solution sold by it to beauty shops for use in giving “permanent waves” 
is harmless both to the operator and the person receiving the “wave.” 
Typical of the advertisements are: 

2. Absolutely harmless. 
3. You need not wear gloves. 
7. Foolproof. Tried, tested, 100% perfect. 

Nearly 5,800 pages of testimony has been taken, the last hearing 
being held October 11, 1945. Several operators testified to having 
received severe burns on their hands from handling the product and 
some 50 women testified to having first or second degree burns after 
their hair was treated. The great majority of the latter injuries would 
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appear to be due to carelessness on the part of the operator. The 
record does not disclose whether the solution has been submitted by 
the Commission to disinterested dermatologists for the purpose of de- 
termining its effect upon the skin. 

Counsel supporting the complaint and his immediate superiors are 
satisfied that respondent has discontinued the advertisements com- 
plained of, that they will not be resumed, and that the public interest 
does not require at this time the further prosecution of this proceed- 
ing and the necessarily large expense incident thereto. After con- 
sidering the whole record, I am not in a position to dispute their con- 
clusion. Accordingly, the motion, to which respondent consents, 
is granted and 

It is ordered, That this case be, and the same hereby is, closed with- 
out prejudice to the right of the Commission to reopen the same and 
resume trial thereof in accordance with its regular procedure. 

Mr. D. EF. Hoopingarner and Mr. William L. Taggart for the 
Commission. 

Mr. Adolph A. Rubinson and Marshall & Marshall, of Chicago, 
Ill., and Mr. Gilbert Weiss, of St. Louis, Mo., for respondent. 


Canpy BrorHers Manuracrurine Co., Inc., Universan Marcu 
Corp., ApoLpH H. Rosenpere anp JoHN Fernsrern. Complaint, Jan- 
uary 20, 1948. Order, October 24, 1950. (Docket 4889.) 

Charge: Advertising falsely or misleadingly, misbranding or mis- 
labeling, and using misleading product name or title as to association, 
connection, or affiliation with, endorsement, sponsorship, or approval 
of, and conformance to standards of, Red Cross; in connection with 
the manufacture and sale of cough drops, under the trade name and 
brand “Red Cross” and advertising paper book matches. 

Compiaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Candy 
Bros. Manufacturing Co., Inc., a corporation; Universal Match Corp., 
a corporation; Adolph H. Rosenberg, individually and as president 
and a director of Universal Match Corp. and a director of Candy Bros. 
Manufacturing Co., Inc.; and John Feinstein, individually and as 
president and a director of Candy Bros. Manufacturing Co., Inc., here- 
inafter referred to as respondents, have violated the provisions of said 
act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracrapu 1. Respondent Candy Bros. Manufacturing Co., Inc., is 
a corporation organized and doing business under and by virtue 


DISMISSALS—CANDY BROS. MFG. CO., INC., ET AL.—COMPLAINT1505 


of the laws of the State of Missouri, having its principal offices and 
place of business located at 122 South Eighth Street, St. Louis, Mo. 
Respondent company was incorporated under the laws of the State 
of Missouri on November 1, 1937. Respondent corporation had suc- 
ceeded a nonincorporated common-law trust or agency of commerce 
which had operated under the same name under the laws of the State 
of Missouri since October 1, 1920, the common-law trust in turn having 
succeeded a Missouri corporation which had operated under the name 
Candy Bros. Manufacturing Co. for some years prior to 1920, each 
company having been engaged in the manufacture and sale of cough 
drops. In the year 1936, the then existing business of Candy Bros. 
Manufacturing Co., operating as a common-law trust, was acquired 
by respondent Universal Match Corp., whereupon the present Candy 
Bros. Manufacturing Co., Inc., was organized under the laws of the 
State of Missouri on November 1, 1937, as alleged. 

Respondent Candy Bros. Manufacturing Co., Inc., for more than 
5 years last past, has been engaged in the manufacture, offering for 
sale, sale and distribution of cough drops under the trade name “Red 
Cross”, and causes and has caused its said cough drops, when sold by 
it, to be transported from its said place of business in the State of 
Missouri to the purchasers thereof at their respective points of loca- 
tion in the various States of the United States other than the State 
of Missouri, and in the District of Columbia. Respondent maintains, 
and at all times mentioned herein has maintained, a course of trade 
in said cough drops in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. Respondent Universal Match Corp. is a corporation organ- 
ized and doing business under and by virtue of the laws of the State 
of Delaware, having its principal offices and place of business located 
at Short Street and the Wabash Railroad tracks in the city of St. 
Louis, Mo., with a regional sales office located in the Boatman’s Bank 
Building, 314 Broadway, in said city of St. Louis. Respondent Uni- 
versal Match Corp. was incorporated in the said State of Delaware 
on March 31, 1937. The original Universal Match Corp. was incor- 
porated under the laws of the State of Missouri on November 19, 1925, 
being thereafter merged with and succeeded by the Delaware corpora- 
tion. Upon the creation and organization of the latter in the year 
1937, Universal Match Corp. acquired the stock and business of the 
former Universal Match Corp. Respondent Universal Match Corp. 
is now and for more than 5 years last past has been engaged in the 
manufacture, offering for sale, sale, and distribution of paper match 
books to be used for advertising purposes. Respondent causes its said 
paper match books, when sold by it, to be transported from its said 
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place of business in the State of Missouri to the purchasers thereof at 
their respective points of location in the various States of the United 
States other than the State of Missouri. Respondent maintains, and 
at all times mentioned herein has maintained, a course of trade in said 
paper match books in commerce between and among the various States 
of the United States and in the District of Columbia. Respondent 
Universal Match Corp. owns the entire capital stock of corporate 
respondent Candy Bros. Manufacturing Co., Inc. 

Respondent Adolph Rosenberg is president of Universal Match 
Corp. and chairman of the board of directors of Candy Bros. Manu- 
facturing Co., Inc. His principal office and place of business is lo- 
cated at Short Street and the Wabash Railroad tracks, St. Louis, Mo. 
Respondent Adolph H. Rosenberg is also president of Cash Bros. Drug 
Co., a Florida corporation located at Jacksonville, Fla., to which more 
detailed reference will be hereinafter made. 

Respondent John Feinstein is president of Candy Bros. Manufac- 
turing Co., Inc., and has his principal office and place of business 
located at 122 South Eighth Street, St. Louis, Mo. Said individual 
respondents, acting in their official capacities and in cooperation and 
conjunction with each other, direct and control the respective policies, 
affairs, and operations of Universal Match Corp. and Candy Bros. 
Manufacturing Co., Inc. in carrying out the joint acts, practices, and 
common enterprises hereinafter described. 

Par. 3. World history records the conclusion of four International 
Red Cross Conventions. Each one was negotiated and concluded at 
Geneva, Switzerland, and the dates of such conventions were re- 
spectively, August 22, 1864, October 20, 1868, July 6, 1906, and July 
27, 1929. 

The Government of the United States ratified and adhered to the 
first, adopted the provisions of the second as a modus vivendi to 
govern the conduct of the Spanish-American War, and was a party 
signatory to the last two, officially ratifying and adopting the vari- 
ous provisions thereof and agreeing to observe the same. Each of 
these conventions stated the purpose for which it was being concluded, 
each described the cross that was to be the sign and emblem of the 
convention, and each defined and explained the privileges and pre- 
rogatives of those qualified to use the emblem. The third convention, 
that of 1906, provided specifically that its distinctive flag or emblem 
could only be displayed over the sanitary formations and establish- 
ments which the convention provided should be respected, and the 1929 
convention provided that neither the emblem of the Red Cross on a 
white ground, nor the words “Red Cross” or “Geneva Cross” could be 
used, whether in time of peace or war, except to protect or designate 
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sanitary formations and establishments and the personnel and ma- 
terial protected by the convention. By virtue of nearly identical pro- 
visions in the 1906 and 1929 conventions each signatory government or 
power agreed to take or to recommend to its legislature such measures 
as might be necessary to prevent the use of the Red Cross emblem or 
the name of the Red Cross or Geneva Cross for commercial purposes 
in case their legislation might not then be adequate to accomplish 
such purpose, and agreed further, that after such legislation should 
go into effect it should be unlawful to use a trade-mark or commercial 
label contrary to such provision. 

On August 8, 1864, an international diplomatic conference was con- 
voked at Geneva, Switzerland, attended by representatives of 12 
European governments. The outcome of this conference was the first 
red cross convention, namely the Geneva Convention of August 22, 
1864, for the “Amelioration of the Condition of the Wounded in Time 
of War.” 

The purpose of the 1868 Red Cross Convention were thus stated: 

The governments * * * desiring to extend to armies on the sea the ad- 
vantages of the Convention concluded at Geneva the 22d of August 1864, for the 


amelioration of the condition of wounded soldiers in armies in the field and to 
further particularize some of the stipulation of the said convention. * * #* 


The purposes sought to be accomplished by the 1906 Red Cross Con- 
vention were: 

Being equally animated by the desire to lessen the inherent evils of warfare 
as far as is within their power and wishing for this purpose to improve and 
supplement the provisions agreed upon at Geneva on August 22, 1864 for the 
amelioration of the condition of the wounded in armies in the field. 


The purposes stated in the 1929 convention were: 


* * * equally desirous of diminishing, so far as lies within their power, the 
evils inseparable from war and wishing to perfect and complete, for this purpose, 
the provisions agreed upon at Geneva, August 22, 1864, and July 6, 1906, to 
ameliorate the condition of the wounded and the sick of armies in the field, have 
decided to conclude a new convention for this purpose. * * #* 


The flag or emblem designated and prescribed for use in connection 
with these four red cross conventions was historically described as 


follows: 
The Convention of 1864, article VII: 


A distinctive and uniform flag shall be adopted for hospitals, ambulances 
and evacuations. It must on every occasion be accompanied by the national 
flag. An arm-badge (brassard) shall also be allowed for individuals neutralized, 
but the delivery thereof shall be left to military authority. 

The flag and the arm badge shall bear a red cross on a white ground. 
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Convention of 1868, article XII: 


The distinctive flag to be used with the national flag, in order to indicate 
any vessel or boat which may claim the benefits of neutrality, in virtue of the 
principles of this convention, is a white flag with a red cross. * * * 


Article XIIT: 


The hospital ships * * * shall be recognized and protected by the bel- 
ligerents. 

They shall make themselves known by hoisting, together with their national 
flag, the white flag with a red cross. The distinctive mark of their staff, while 
performing their duties, shall be an armlet of the same colors. The outer 
painting of these hospital ships shall be white, with red strake. 


Convention of 1906, chapter VI, Distinctive Emblem, article 18, 
and convention of 1929, chapter VI, Distinctive Sign, article 19: 


Out of respect to Switzerland the heraldic emblem of the red cross on a white 
ground, formed by the reversal of the federal colors, is continued as the emblem 
and distinctive sign of the sanitary service of armies. 


Convention of 1906, chapter VI, article 19, and Convention of 1929, 
chapter VI, article 20: 


(The) This emblem appears (shall appear) on flags and brassards as well 
as upon all material appertaining to the sanitary service, with the permission 
of the competent military authority. 


Convention of 1906, chapter VI, article 20, and Convention of 
1929, chapter VI, article 21: 


The personnel protected * * * will wear attached to the left arm a 
brassard bearing a red cross on a white ground. * * #* 


The use to which this emblem of the red cross on a white ground 
was to be restricted was defined as follows: 

Convention of 1906, chapter VI, article 21, and Convention of 1929, 
chapter VI, article 21: 


The distinctive flag of the convention can only be displayed over the sanitary 
formations and establishments which the convention provides shall be respected, 
and with the consent of the military authorities. * * * 


Article 27 of chapter VII of the 1906 convention, entitled 
“Repression of Abuses and Infractions,” provided as follows: 


The signatory powers whose legislation may not now be adequately engaged 
to take or recommend to their legislatures such measures as may be necessary 
to prevent the use, by private persons or by societies other than those upon which 
this convention confers the right thereto, of the emblem or name of the Red 
Cross or Geneva Cross, particularly for commercial purposes by means of 
trade-marks or commercial labels. 

The prohibition of the use of the emblem or name in question shall take effect 
from the time set in each act of legislation, and at the latest five years after 
this convention goes into effect. After such going into effect, it shall be un- 
lawful to use a trade-mark or commercial label contrary to such prohibition. 
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Article 80 of the convention provided that it should become opera- 
tive as to each power, 6 months after the date of deposit of its 
ratification. Article 31 provided that the convention, when duly 
ratified, should supersede the convention of August 22, 1864, in the 
relations between the contracting States, the 1864 convention to re- 
main in force between the parties who signed it but who might not 
ratify the 1906 convention. 

Article 33 of the 1906 convention provided that each of the con- 
tracting parties should have the right to denounce the convention, 
but that this denunciation should only become operative one year 
after a notification in writing should have been made to the Swiss 
Federal Council, which should forthwith communicate such notifica- 
tion to all the other contracting parties, such denunciation to become 
operative only in respect to the power giving it. 

The Government of the United States adhered to the original Red 
Cross convention of 1864 on March 1, 1882. The convention of 
July 6, 1906, was ratified by the Senate December 19, 1906, ratified by 
the President January 2, 1907, ratification was deposited Febru- 
ary 9, 1907, and the convention was proclaimed August 3, 1907. The 
1906 convention became operative as to the United States 6 months 
from February 9, 1907, that is, in August 1907. This convention was 
never denounced by the United States either in whole or in part. 

Articles 28 to 30 inclusive, of chapter VIII of the convention of 
July 27, 1929, deal with “The Repression of Abuses and Infractions.” 
Article 28 provides that the governments of the high contracting 
parties “whose legislation may not now be adequate shall take or shall 
recommend to their legislatures such measures as may be necessary 
at all times: 

(a) to prevent the use by private persons or by societies other than those 
upon which this convention confers the right thereto, of the emblem or the name 
of the Red Cross or Geneva Cross, as well as any other sign or designation 
constituting an imitation thereof, whether for commercial or other purposes. 

Subparagraph (b) of article 28 obligates each State to enact legisla- 
tion prohibiting the use of the arms of the Swiss confederation or any 
imitation thereof as a trade-mark, label, or in any way contrary to 
commercial ethics or under conditions wounding Swiss national pride. 
It is provided in subparagraph (c) that these respective prohibitions 
shall take effect from the time set in each act of legislation and at the 
latest 5 years after the convention goes into effect, and that after such 
going into eftect it shall be unlawful to take out a trade-mark or com- 
mercial label contrary to such prohibitions. 


1510 FEDERAL TRADE. COMMISSION DECISIONS 


Article 25 of the 1929 convention stipulates that the provisions of 
the convention shall be respected by the high contracting parties under 
all circumstances. 

The United States Senate ratified this convention January 7, 1932; 
it was ratified by the President on January 16, 1982, ratifications were 
deposited at Geneva February 4, 1932; and on August 4, 1932, the 
convention was proclaimed by President Hoover “to the end that the 
same and every article and clause thereof may be observed and ful- 
filled with good faith by the United States of America and the citizens 
thereof.” 

Thus the United States in 1906 and in 1929 respectively, if it had 
not already done so,.obligated itself by solemn treaty to enact legisla- 
tion prohibiting commercial use and exploitation of the Red Cross 
name and emblem. 

The United States on June 20, 1936, carried out the obligation 
undertaken in paragraph 28 (b) of the convention of July 27, 1929, 
as to the Swiss flag, by enacting a law prohibiting the commercial 
use of the coat of arms of the Swiss confederation. 

Nearly all countries of the world have now adhered to the Geneva 
convention as revised in 1906 and 1929 by diplomatic conferences. 
Conferences held at The Hague in 1899 and 1907 extended to sea war- 
fare the principles of the Geneva Conventions. The white flag bearing 
the red cross has now become the protecting symbol of the Red Cross 
throughout the world. 

Red Cross societies have been established in all civilized countries 
as a result of the international conferences at Geneva. 

From 1866 on down to the present time, the Red Cross Service has 
been employed in ministering to sick and wounded military forces 
throughout the world. The ministrations of this service, particularly 
in the United States, have also been extended to cover relief and 
succor to victims of great peacetime disasters. 

Par. 4. The introduction and development of the Red Cross move- 
ment into the United States were chiefly due to the zeal and activities 
of Clara Barton, known as the founder of the American branch of the 
organization. The American National Association of the Red Cross 
was incorporated in July 1881 under the laws of the District of Co- 
lumbia. Among the objects sought to be attained as stated in the 
original articles of this first American incorporation of the Red Cross 
were: to secure by the United States the adoption of the treaty of 
August 22, 1864; to obtain recognition by the Government of the 
United States, and to hold itself in readiness for. communicating 
therewith at all times, to the end that its purposes might be more 
wisely and effectually carried out; to organize a system of national 
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relief and apply the same in mitigating sufferings caused by war, 
pestilence, famine and other calamities. 

The second American incorporation of the Red Cross, this time 
under the name The American National Red Cross, occurred on April 
29, 1893, and again under the laws of the District of Columbia. This 
corporation, as set forth in its preamble, was instituted to carry on 
the benevolent and humane work of the Red Cross in accordance with 
the articles of the international treaty of Geneva, Switzerland, en- 
tered into on the 22d day of August 1864, “and also in accordance 
with the broader scope given to the humane work of said treaty by 
the American Association of the Red Cross, and known as the Ameri- 
can amendment, whereby the sufferings incident to great floods, fam- 
ines, epidemics, conflagrations, cyclones, or other disasters of national 
magnitude may be ameliorated by the administration of necessary 
relief; and being desirous of continuing the noble work heretofore 
performed by the American Association of the Red Cross, incor- 
porated in the District of Columbia for the purpose of securing the 
adoption of the said treaty of Geneva by the United States, for benev- 
olent and charitable purposes and to cooperate with the Comite In- 
ternational de Secuors aux Militaires Blesses.” Among the stated ob- 
jects of this Red Cross association in addition to the purposes set forth 
in its preamble were: To garner and store materials, articles, supplies, 
moneys, or property of whatsoever name or nature, and to maintain a 
system of national relief and administer the same in the mitigation 
of human suffering incident to war, pestilence, famine, flood, or other 
calamities; to hold itself in readiness for communication and coopera- 
tion with the Government of the United States, or any department 
thereof. 

On June 6, 1900, the Red Cross was incorporated by Act of Congress 
as the American National Red Cross. The act recited that whereas a 
permanent organization or agency was needed in every nation to carry 
out and execute the humane objects and purposes contemplated by the 
Geneva Convention of 1864, with the power to adopt and use the dis- 
tinctive flag and arm badge provided in article 7 of that Convention, 
which should be the sign of the Red Cross, it was believed that the 
importance of the work demanded a reincorporation by the Congress 
of the United States. The new corporation succeeded to all the rights 
and property which had been hitherto held, and to all the duties which 
had theretofore been performed, by the American National Red Cross 
as a corporation organized under the laws of the District of Columbia, 
which organization was thereby declared dissolved. 

Under the 1900 act it was made a misdemeanor for any person “to 
falsely and fraudulently hold himself out as, or to represent or pre- 
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tend himself to be a member of or an agent for the American National 
Red Cross for the purpose of soliciting, collecting or receiving money 
or material; or for any person to wear or display the sign of the Red 
Cross, or any insignia colored in imitation thereof, for the fraudulent 
purpose of inducing the belief that he is a member of or an agent for 
the American National Red Cross.” 

The 1900 act further provided that the American National Red 
Cross should on the first day of January of each year transmit to Con- 
gress an itemized report of all receipts and expenditures and of its 
proceedings during the preceding year and should also give such in- 
formation concerning its transactions and affairs as the Secretary of 
State might from time to time require, and that in respect of all busi- 
ness and proceedings in which it might be concerned in connection 
with the War and Navy Departments of the Government it should 
make reports to the Secretary of War and to the Secretary of the 
Navy, respectively. Congress reserved the right to repeal, alter, or 
amend this act at any time. 

The United States being one of the signatory powers of the Treaty 
of Geneva guaranteeing the neutrality of persons caring for the sick 
and wounded and all supplies for the same, and the American Na- 
tional Red Cross being the official organization in the United States 
existing under this treaty, and so recognized by the International 
Red Cross Committee of Geneva, it became important to place the 
American organization under Government supervision, which the 
charter of June 6, 1900, had not provided. All the well-organized, 
foreign Red Cross societies had already been placed under govern- 
ment control, being generally subordinate to the war or navy depart- 
ments of such governments. This was particularly true in the case of 
Great Britain, France, Germany, Austria, Italy, and Japan. 

The American National Red Cross was nationally incorporated by 
an act of Congress of January 5, 1905, which repealed the prior con- 
gressional act of June 6, 1900. The act of 1905 undertook to give 
statutory protection to the Red Cross emblem which was then being 
used by the American National Red Cross and the medical societies 
of the Army and Navy. Among other powers confirmed was that 
“to have the right to have and to use, in carrying out its purposes 
hereinafter designated, as an emblem and badge, a Greek Red Cross 
on a white background, as the same has been described in the Treaty 
of Geneva, August twenty-second, Eighteen Hundred and Sixty-Four, 
and adopted by the several nations acceding thereto.” The society was 
authorized to act in matters of relief arising under that convention by 
furnishing volunteer aid to the sick and wounded of armies in time 
of war, in accordance with the spirit and conditions of the Geneva 
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‘Conference, and a provision in the 1905 act extended the national and 
international relief to be carried on by the society to that of investi- 
gating the sufferings caused by pestilence, famine, fire, floods and 
other great national calamities, and to devising and carrying on 
measures for preventing the same. 

Section 4 of the act of 1905 also madé it unlawful for any person 
within the jurisdiction of the United States “to falsely and fraudu- 
lently hold himself out as, or represent or pretend himself to be, a 
member of, or an agent for, the American National Red Cross, for the 
purpose of soliciting, collecting or receiving money or material; or 
for any person to wear or display the sign of the Red Cross or any 
insignia colored in imitation thereof for the fraudulent purpose of in- 
ducing the belief that he is a member of, or an agent for, the American 
National Red Cross.” This section then proceeded to prohibit com- 
mercial use of the Red Cross name and emblem by declaring it to be 
unlawful “for any person or corporation, other than the Red Cross 
of America, not now lawfully entitled to use the sign of the Red Cross, 
hereafter to use such sign or any insignia colored in imitation thereof 
for the purposes of trade or as an advertisement to induce the sale of 
any article whatsoever.” This section further provided that any one 
violating its provisions should be guilty of a misdemeanor and be 
lable to a fine of not less than $1 nor more than $500, or imprisonment 
for a term not exceeding 1 year, or both, for each and every offense, 
the fine so collected to be paid to the American Red Cross. The act 
of January 5, 1905, like the preceding act of June 6, 1900, contained 
2 provision that Congress should have the right to repeal, alter or 
amend the act at any time. 

By act of June 23, 1910, Congress amended section 4 of the Red 
Cross Statute of 1905 so as to read: 

Sec. 4. That from and after the passage of this Act it shall be unlawful for 
any person within the jurisdiction of the United States to falsely or fraudulently 
hold himself out as or represent or pretend himself to be a member of or an 
agent for the American National Red Cross for the purpose of soliciting, col- 
lecting, or receiving money or material; or for any person to wear or display the 
sign of the Red Cross or any insignia colored in imitation thereof for the fraud- 
ulent purpose of inducing the belief that he is a member of or an agent for the 
American National Red Cross. It shall be unlawful for any person, corporation, 
or association other than the American National Red Cross and its duly author- 
ized employees and agents and the army and navy sanitary and hospital authori- 
ties of the United States for the purpose of trade or as an advertisement to induce 
the sale of any article whatsoever or for any business or charitable purpose to 
use within the territory of the United States of America and its exterior posses- 
sions the emblem of the Greek Red Cross on a white ground, or any sign or 
insignia made or colored in imitation thereof, or of the words “Red Cross” or 
“Geneva Cross” or any combination of these words: Provided, however, that no 
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person, corporation, or association that actually used or whose assignor actually 
used the said emblem, sign, insignia, or words for any lawful purpose prior to. 
January fifth, nineteen hundred and five, shall be deemed forbidden by this Act 
to continue the use thereof for the same purpose and for the same class of 
goods, ) ee 

This amending act retained the same penalties that had been pre- 
viously enacted into section 4 of the Red Cross Act of January 5, 1905. 

Par. 5. In pursuance of the organic act of 1905 chartering the 
American National Red Cross “under Government supervision” the 
organization became and has continued to be a great charitable as- 
sociation, quasigovernmental in character and in respect of the duties 
assigned to it. Under that act the society was created as a permanent 
organization to carry out the purposes of the Geneva ‘Treaty, es- 
pecially to send supplies and to execute the humane objects contem- 
plated by the treaty. 

Under section 5 of the organic act the President of the United 
States names not only the chairman of the central committee or gov- 
erning body of the organization but also designates certain members 
of the committee, one each to be named by him from the Departments 
of State, War, Navy, Treasury, and Justice. 

This organic act designates the Secretary of War to have authority 
and supervision over the organization and its accounts. A copy of 
the society’s annual report to the Secretary of War must also be trans- 
mitted to Congress. 

In pursuance to its bylaws the President of the United States shall, 
upon his acceptance, be exofficio president of the American National 
Red Cross. He shall preside at the annual meetings and make such 
appointments and perform such duties as may be prescribed. 

Under section 12 of the act the Secretary of War was authorized 
to permit the Red Cross to erect and maintain on any military reser- 
vation within the jurisdiction of the United States, buildings, ete. 

The American Red Cross being a quasigovernmental organization, 
operates under congressional charter, is officered in part, at least, by 
governmental appointment, disburses its funds under the security 
of a government audit, and is designed by Presidential order for the 
fulfillment of certain treaty obligations into which the Government 
has entered. The American Red Cross owes to the Government which 
it serves the distinct duty of discharging all those functions for which 
it was created. 

The American Red Cross from its inception in the United States 
has always been financed and supported and maintained by the general 
public, including the period of time from the year 1881 on down to 
the present time. The American Red Cross is now and has always 
represented, typified and constituted the organized effort of the Amer- 
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ican public in connection with the amelioration of the condition of 
the sick and wounded in time of war and the relief and succor of 
those suffering from national disasters. The American Red Cross 
has been Besigeated frequently by Congress to disburse public funds 
appropriated from the United States Treasury for use in the relief 
of national disasters. 

The American Red Cross has been and is a great charitable insti- 
tution, of both national and world-wide reputation. It has experi- 
enced a tremendous growth and development through the years of 
its history. Its individual membership now comprises nearly 30,- 
000,000 persons; was over 20,000,000 at the close of the World War. 
It has sent its trained representatives into the United States and 
throughout the world to aid and succor those who have suffered from 
such national calamities as war, epidemics, fire, flood, volcanic erup- 
tions, earthquakes, mine disasters, and hurricanes. 

The American Red Cross has expended and continues to expend 
hundreds of millions of dollars on behalf of stricken humanity. In 
one Mississippi River flood 300,000 homeless individuals were cared 
for by the American Red Cross. Its chief function at the present 
time is to serve and it is serving as a medium of communication 
between the American Armed Forces and the people back home. To 
that end the American Red Cross maintains field directors in every 
Army and Navy establishment and has its personnel attached to and 
as a part of all of the American Army task forces which are now 
operating in foreign countries. 

Par. 6. The Red Cross name and emblem as provided by the Geneva 
Convention of 1864 soon became heralded throughout the world. Vari- 
ous manufacturers and commercial houses in the United States were 
quick to capitalize on its popularity and public appeal. In a few 
years following the conclusion of the Geneva Convention, American 
manufacturers began to use trade-marks employing the Red Cross 
name and emblem, and articles of commerce bearing the Red Cross 
name and emblem began appearing all over the United States. This 
practice began as early as 1872, soon became indiscriminate, and has 
continued. The first registered trade-mark employing the Red Cross 
name and emblem covered wines, liquors, beers and mineral waters. 
Then followed throughout the succeeding years Red Cross marks 
covering such products as hermetically aie goods, hydraulic hose, 
oysters, fruits, and vegetables ; domestic lye, medicine for skin diseases, 
Portland cement, bitters, oe spices, coffee, baking powder, hard 
soap, crackers, candy ; stoves, ranges and Pate s: ee extracts, 
cough syrups, velvets and plushes; wood wool and padding; vinegar, 
tools, meat extracts, sausage coloring, cotton fabrics; tripe, hocks, 
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feet and tongues; yarns and thread, kindling wood, pills, malt 
liquors, button fasteners; boots, shoes and shoelaces; bathrobes, white 
flour; rubber goods, sheep casings, salt, condensed milk, bicycles, 
thermometers, peanuts, stationery; pile remedies, elastic goring, anti- 
septic dressing, plasters, macaroni, brooms, wheeled vehicles, bottles 
and syringes, shears and scissors, disinfectants, windmills, spoons, 
whiskey ; brushes, insect powder, fishnetting; shirts, collars and cuffs; 
musical instruments, wiring, olive oil, advertising cabinets, surgical 
silk, coal, fabric hose, skin preparations, canned fish, mineral paint,. 
cereals, laundry blueing, toilet paper, toothbrushes, beef extract ; mat- 
tresses, suspensory bandages, catheters, and bougies; safety pins, 
metal absorbents, fertilizers, washboards, and numerous other articles 
claimed to be of the same respective class of goods as that for which 
the user of the Red Cross mark employed it, such use also being claimed 
to be for the same purpose. 

The widespread indiscriminate commercial use of the Red Cross 
name and emblem early resulted in general confusion and misunder- 
standing on the part of the public concerning the activities, aims and 
purposes of the American Red Cross. This situation has continued. 
Members of the consuming public became convinced thereby that the 
American Red Cross, herein referred to as the Red Cross, manufac- 
tured or was financially backing the manufacture of, products sold 
under its name, and derived financial benefit therefrom, and that the 
Red Cross was endorsing, sponsoring or approving products sold in 
connection with the use of its name andemblem. Great and increasing 
misconception and confusion on the part of the public have developed 
with reference to the commercial use of the Red Cross name and 
emblem, and as to the connection between such commercial use and the 
Red Cross, resulting in serious detriment to the work the Red Cross is. 
doing on behalf of the general public. Instances and questions in- 
volving alleged misuses of the Red Cross name and emblem have 
become increasingly numerous. 

Par. 7. About the year 1936 respondent John Feinstein, now presi- 
dent of respondent, Candy Bros. Manufacturing Co., Inc. and for- 
merly handling advertising accounts for Universal Match Corp. and 
Candy Bros. Manufacturing Co., Inc., contacted individual respondent 
Adolph H. Rosenberg, president of Universal Match Corp., and in- 
formed the latter that Candy Bros. Manufacturing Co., Inc., was 
disposed to sell its business of manufacturing Red Cross cough drops. 
As a result of negotiations thus initiated, Universal Match Corp., 
which had desired to obtain control of one or more companies assert- 
ing a legal right to make commercial use of the Red Cross name and 
emblem, purchased the capital stock, business and good will of Candy 
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Bros. Manufacturing Co., Inc., caused the then existing corporation 
to be dissolved and on November 1, 1937, as hereinbefore related, or- 
ganized a new corporation of the same name, of which respondent 
John Feinstein became president. 

Candy Bros. Manufacturing Co., Inc., at this time and for some 
time prior to 1936 had employed as a trade-mark in connection with 
the advertising, marking and branding of the cough drops sold by it 
a trade-mark consisting of a simulated Greek cross with equidistant 
arms of very narrow proportions, the words “Trade Mark” being 

superimposed on the horizontal arm of the cross. In the four corners 
_ or angles of the cross appeared the words: “Red Cross Cough Drops.” 
On March 30, 1937, following the sale of its corporate stock to Univer- 
sal Match Corp., but prior to its reorganization, Candy Bros. Manu- 
facturing Co., Inc., registered at the United States Patent Office a 
trade-mark simulating a Greek red cross with equidistant arms of 
narrow proportions, the words “Red Cross” appearing in heavy type 
in the upper right and left corners of the cross. This application 
recited that the mark had been used for “Cough Drops, a Medical 
Preparation, in class 6, Chemicals, Medicines and Pharmaceutical 
Preparations.” Said mark, as will be hereinafter shown, has since 
been abandoned by respondent Candy Bros. Manufacturing Co., Inc., 
for a red cross mark which is a facsimile of the mark or emblem of the 
American Red Cross. 

On or about February 7, 1940, respondent, Universal Match Corp., 
acquired by purchase the outstanding shares of the capital stock of 
two Florida corporations, namely, Cash Bros. Co. and Pure Drug 
Products, Inc., moving the businesses of said companies from Jack- 
sonville, Fla., to St. Louis, Mo. Said Cash Bros. Drug Co. had been 
incorporated under the laws of the State of Florida on or about No- 
vember 7, 1916, for the purpose of conducting the business of manu- 
facturing drug products to be sold under a trade-mark employing the 
words “Red Cross” and an emblem consisting of a Greek red cross. 
Said Cash Bros. Drug Co. for many years subsequent to 1916 em- 
ployed the words “Red Cross” and a Greek red cross, which is a fac- 
simile of the emblem of the American Red Cross Society, in connec- 
tion with the advertising, branding, labeling and marking of the fol- 
lowing products sold by it: “Red Cross Cough Syrup; Red Cross Chill 
and Fever Tonic; Red Cross Liniment and Rub; Red Cross Laxative 
Tablets; and Red Cross Liv-O-Med (liver medicine) .” 

Said Pure Drug Products, Inc., was incorporated in June 1932, 
under the laws of the State of Florida to function as the sole and 
exclusive distributor of all Red Cross products put out by Cash Bros. 
Drug Co. Prior to their acquisition by Universal Match Corp. in 1940, 
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and subsequent to January 5, 1905, Cash Bros. Drug Co. and Pure Drug 
Products, Inc., or their alleged predecessors in interest, undertook to 
assign, transfer or convey to others their asserted right to the com- 
mercial use of the Red Cross name and emblem in connection with the 
advertising, marking, branding, trade-marking and labeling of drug 
and pharmaceutical products sold or to be sold in commerce. 

Par. 8. In the course and conduct of their aforesaid business, as 
described in paragraphs 1 and 2 herein, respondents Universal Match 
Corp., and Candy Bros. Manufacturing Co., Inc., acting in conjunc- 
tion with each other and under the guidance and direction of in-— 
dividual respondents Adolph H. Rosenberg and John Feinstein, for 
the purpose of inducing the sale between and among the various 
States of the United States of cough drops through the use of a Red 
Cross name and emblem have made and are now making various 
false, misleading and confusing advertising representations concern- 
ing their said cough drops. In advertisements appearing in nationally 
known newspapers, magazines and trade papers of general interstate 
circulation, by radio continuities broadcast from radio stations which 
have power to and do convey the programs emanating therefrom to — 
listeners thereto located in the States of the United States other than 
the State of Missouri, by letterheads, invoices, window signs and post- 
ers circulated in commerce, by sample material distributed among 
wholesale drug, candy and tobacco jobbers and to retail drug, grocery 
and candy stores throughout the United States, on labels, cartons or 
containers in which respondents’ said cough drops are distributed in 
commerce among and between the various States of the United. States 
and in the District of Columbia, by the interstate distribution of ad- 
vertising paper book matches, to which more detailed reference will 
be hereinafter made, and by other means in commerce, respondents 
have used, and now use, and presently display and have displayed 
for more than five years last past, the emblem of the American Na- 
tional Red Cross and the words“‘Red Cross.” 

Respondent, Candy Bros. Manufacturing Co., Inc., manufactures 
and sells three types of cough drops, namely, “Old Reliable,” “Men- 
thol” and “Horehound.” On the top and one end of cartons and 
packages for said varieties of cough drops, and on the two sides of 
the smaller individual packages or boxes for cough drops, appears a 
large red cross, standing, conspicuously alone. Beneath the bottom 
arm of the red cross, on one side of the carton or container in very 
small and inconspicuous type, appears the wording, “Trade Mark 
Reg. U.S. Pat. Off.”. Beneath the trade-mark legend there is printed 
in either heavy black or red type the words “Red Cross * * * 
Cough Drops” with a statement of the flavor or type of cough drop 
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in the center of such legend. This label also appears either below or 
to the right of the cross which contains no trade-mark legend. On 
the top end of small boxes or containers for cough drops appear two 
representations of the Geneva cross, that is, a Greek red cross on a 
white ground, and between the crosses the direction, “Open This End.” 
On the bottom end of the small box or container only appears the 
label “Manufactured by Candy Bros. Mfg. Co., St. Louis, Missouri, 
U.S. A., Open Other End.” <A legend “Red Cross Cough Drops” 
appears also on the narrow side of boxes of containers. On the top 
of display cards appears a large facsimile of the Geneva cross, or 
emblem of the American Red Cross, with the legend “Trade Mark 
Reg. U. S. Pat. Off.” beneath it and the words “Red Cross * * * 
Cough Drops” beneath. On one end of the large carton appears a 
facsimile of a large Geneva cross with the type or flavor of the cough 
drops printed immediately beneath it. 

Par. 9. Following the acquisition of the control of respondent 
Candy Bros. Manufacturing Co., Inc., by respondent Universal Match 
Corp., respondent Candy Bros. Manufacturing Co., Inc., acting under 
the direction of Universal Match Corp. and of individual respondents 
Adolph H. Rosenberg and John Feinstein, embarked upon an extensive 
campaign of advertising, which included radio advertising in addition 
to newspaper and trade journal insertions. At the outset radio ad- 
vertising was limited to short announcements of a cooperative char- 
acter carried in the name of local dealers in St. Louis and Detroit. 
In the fall of 1941, respondent Candy Bros. Manufacturing Co., Inc., 
embarked upon an elaborate program of radio advertising in con- 
nection with which 35 radio stations over the United States were 
employed in interstate advertising of its said Red Cross cough drops. 
In the course of said radio broadcasts made over such stations, the 
following, among other representations made by respondent, are 
typical : 

For quick relief and minor coughs and throat irritations use RED CROSS 
COUGH DROPS * * * Insist on RED CROSS COUGH DROPS * * * 
RELIEVE THAT TICKLE, ONLY A NICKEL! * * * Millions used. Re- 
member, for that cold, irritated cough, get famous RED CROSS COUGH DROPS 


* * * 
* * * * * * * 


* * * ‘Three delicious flavors. * * * Remember, get famous RHD 
CROSS COUGH DROPS for husky, * * * 

In none of said radio advertising has the name of respondent Candy 
Bros. Manufacturing Co., Inc., been identified, mentioned or suggested 
as the manufacturer of the cough drops, which were invariably, and 
with emphasis, announced and coupled with the words “Red Cross.” 
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Respondent Candy Bros. Manufacturing Co., Inc., for more than 
2 years last past has further distributed many thousand samples of 
Red Cross cough drops among leading cities of the United States, 
effecting such distribution through retailers and advertising crews. 
Said free samples, consisting of two Red Cross cough drops or 
tablets, are and have been encased in a cellophane-covered paper con- ~ 
tainer, red in color, on which there is superimposed on a white ground 
the following design and legend: 


RED CROSS 


| Old Reliable 5¢ 


| | COUGH DROPS 


Respondent Candy Bros. Manufacturing Co., Inc., for some years 
prior to 1941 employed, and continuously since said date, acting in 
cooperation and conjunction with and under the direction and control 
of corporate respondent Universal Match Corp. and of individual 
respondents Adolph H. Rosenberg and John Feinstein, has employed 
and now employs and causes the Red Cross name and emblem to be 
employed in connection with the sale and distribution in commerce of 
paper book matches sold and distributed under the following plan: 

Corporate respondent Universal Match Corp. manufactures and 


sells and distributes to wholesalers and retailers throughout the United |. 


States paper book matches. Said paper book matches are either 
resold by said wholesalers and retailers or distributed by them free 
to those who purchase various products, particularly tobacco goods. 
Pursuant to an agreement concluded between respondent Candy Bros. 
Manufacturing Co., Inc., and Universal Match Corp., respondent 
Candy Bros. Manufacturing Co., Inc., has purchased advertising space 
on paper book match covers from respondent Universal Match Corp. 
for use in connection with the advertisement, sale and distribution of 
Red Cross cough drops. Said advertising space on said paper book ~ 

match covers is sold to respondent Candy Bros. Manufacturing Co., 
Inc., at a stipulated price and the paper book match covers containing 
the desired advertising material are sold by respondent Universal 
Match Corp. at prices averaging from $4.50 to $5 per case of 2,500! 
book matches each. In connection with the sale and natieg of 
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said paper book matches, the cough drop manufacturer and the match 
manufacturer are represented by the same sales agent or representa- 
tive. Said advertising matches so distributed enjoy a large trade 
and strong consumer appeal by reason of their manifest usefulness 
and their attractive design. During the period from January 1939 
to December 31, 1941, respondent, Candy Bros. Manufacturing Co., 
Inc., used 265,105,500 books of matches, and since 1939 Universal 
Match Corp. has been the sole and only source of book matches used 
by respondent Candy Bros. Manufacturing Co., Inc. 

Said paper match books are prepared in two principal sizes, one 
holding 20 matches and one 10 matches, and generally white in color. 
On the two outer covers of the books and on the inner side, opposite 
the matches, appears a conspicuous Geneva red cross with heavy type 
printing matter above and below, as follows: 


RED CROSS 


Pear el 
= 


COUGHS DROPS 


Between the two labels on the outer covers of these match books 
appears the line: “Famous for Over Fifty Years.” 

The above advertising material is printed in both red and black 
letters on the said match books, the Greek red cross standing alone 
in every instance. The name of the manufacturer for whose benefit 
the said match books are distributed, namely, Candy Bros. Manufac- 
turing Co., Inc., does not appear on the smaller or 10-match type of 
match book and is not readily visible on the larger type of match book, 
due to the fact that it is printed at the bottom of the book behind two 
rows of matches. 

Prior to January 1940, when the capital stock of respondent Candy 
Bros. Manufacturing Co., Inc., and that of Cash Bros. Drug Co. and 
Drug Products, Inc., was acquired by respondent Universal Match 
Corp., respondent Candy Bros. Manufacturing Co., Inc., employed 
on cartons or boxes of cough drops, on individual boxes or containers 
of cough drops, and on match books advertising cough drops, a trade- 
mark showing a red cross with equidistant arms but of very narrow 
proportions, in the four corners or quarters of which appeared the 
four words “Red Cross Cough Drops.” Superimposed across the 
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horizontal arm of the red cross the words “Trade Mark” were printed 
in spaced white lettering. The red cross emblem now employed by 
respondent Candy Bros. Manufacturing Co., Inc., is at substantial 
variance with the mark employed by Candy Bros. Manufacturing Co., 
Inc., prior to 1940. The former narrow proportioned arms have been 
widened, the descriptive words “Red Cross Cough Drops” have been 
eliminated from its four corners, and it also fails to carry the words 
“Trade Mark” on the horizontal arm of the cross. The red cross now 
employed by respondent Candy Bros. Manufacturing Co., Inc., is a 
Greek Red Cross standing conspicuously alone, and it is a facsimile 
of the official emblem of the American Red Cross, printed in a red 
color that is an exact duplicate of the shade of red used by the Ameri- 
can Red Cross on all pamphlets, letterheads, or other printed matter. 
It is likewise a duplicate or facsimile of the Greek Red Cross which 
has been employed over a period of years by Cash Bros. Drug Co. and 
Pure Drug Products, Inc., the stock of which said companies was 
acquired by corporate respondent Universal Match Corp. in January 
1940, as hereinbefore related. 

In newspaper advertising carried for the account of respondent 
Candy Bros. Manufacturing Co., Inc., in newspapers of interstate 
circulation both types of the hereinabove described red crosses and the 
words “Red Cross Cough Drops” have been carried in 1- and 2-inch 
one-column display advertisements. On letterheads employed by said 
respondent in connection with the operation of its interstate business, 
appears a pictorial representation of a cough drop box on which the 
following wording and design appears in connection with a red Greek 
cross on a white ground with black type lettering: 


RED CROSS 


Old Reliable 5¢ 


COUGH DROPS 


Par. 10. During the progress of a Red Cross membership drive in 
cities of an eastern State in the latter part of the year 1941, sales 
representatives for respondent Candy Bros. Manufacturing Co., Inc., 
furnished to wholesale confectioners and others for use in window 
display photographs of an attractive young lady attired in a costume 
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resembling that of a Red Cross nurse and displaying a tray across 
the front side of which appeared a placard of the following design: 


RED CROSS 


RED CROSS 


The young lady as depicted wore a nurse’s costume of pure white, 
white shoes, a long dark cape thrown back in front so as to fully 
display the nurse’s white costume, stockings to match the cape, and 
on her head was a nurse’s white cap with a regulation red cross at 
the top of it and below this the words “Cough Drops.” 

Further, at the instigation and-under the guidance and direction of 
sales representatives of respondent Candy Bros. Manufacturing Co., 
Inc., young ladies similarly attired passed out samples of Red Cross 
cough drops in stores and at office buildings in eastern cities of the 
United States during Red Cross membership drives in the year 1941, 
and said cities on such occasions were flooded with matches adver- 
tising Red Cross cough drops, thereby creating confusion and de- 
ception among members of the public and engendering the mistaken 
impression that the American Red Cross was engaged in the sale of, 
or was sponsoring, endorsing and approving respondents’ Red Cross 
cough drops. 

Par. 11. Through the use of the above described acts, practices and 
representations, and others not herein set out, all of which involve 
the use by respondents of the red cross name and emblem in advertis- 
ing, trade-marking, branding and selling their said cough drops and 
book matches advertising the same, respondents variously represent 
and imply and have represented and implied to customers and to 
prospective customers: 

That there is some connection between the American National Red 
Cross Society, herein referred to as the Red Cross, and corporate 
respondents; that the Red Cross is financially interested in the sale 
of respondents’ said cough drops and book matches and obtains a 
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royalty or percentage thereon; that respondents’ said cough drops 
are endorsed, approved, or spo} isored by the Red Cross, and that both 
said cough drops and book matches are put on the market with the 
approval of the Red Cross; that respondents’ said cough drops and 
book matches are used by the Red Cross; that respondents’ said cough 
drops and book matches are manufactured in factories operated by the 
Red Cross; that respondent companies are financially connected or 
affiliated with and receive financial support from the Red Cross; that 
the American Red Cross is engaged in business and operates and 
conducts stores or business enterprises in the United States. 

Par. 12. The aforesaid acts and practices used and employed by 
respondents and the aforesaid representations and implication made 
and disseminated by respondents as aforesaid are false, misleading, 
deceptive and confusing for in truth and in fact respondents are not 
connected or associated with the Red Cross in any way, financially, 
contractually, or otherwise. The Red Cross has not endorsed, spon- 
sored or approved respondents’ aforesaid products sold and distrib- 
uted under the Red Cross name and emblem; the Red Cross is not now 
engaged in and has never been engaged in any commercial enterprise 
with respondents or otherwise; the Red Cross is not now and never 
has been interested directly or indirectly in the sale of any product 
or products sold by respondents under a Red Cross brand or other- 
wise; the Red Cross does not prescribe and has never prescribed any 
sanitary or other standard or specification for any article of com- 
merce produced by respondents; no article of commerce manufactured 
or distributed by respondents is now or ever has been sold with the 
approval of the Red Cross, and the Red Cross has not been requested 
to give and has not given respondents permission to use the Red Cross 
name and emblem for commercial purposes. 

In truth and in fact, the American Red Cross has never been en- 
gaged in any kind of commercial enterprise directly or indirectly, has 
never been engaged directly or indirectly in the sale of any product, 
has never prescribed any sanitary or other standard or specification for 
any article of commerce not intended for its own use; no article of 
commerce is now or ever has been sold with the approval of or been 
sponsored by the Red Cross, and the Red Cross has never given re- 
spondents or any other manufacturer, wholesaler, retailer or other 
dealer, permission to employ the Red Cross name or emblem as a trade- 
mark or otherwise, in advertising, trade-marking, branding, labeling 
or marking any product. Nor mo there ever oe any connection or 
business relationship between respondents and the American Red 
Cross. 
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Par. 13. Furthermore, respondents’ use of the Red Cross name and 
emblem is not and does not constitute a lawful use thereof in that, 
among other things: 

Whatever rights corporate respondents Universal Match Corp. and 
Candy Bros. Manufacturing Co., Inc., may assert or claim in con- 
nection with the commercial use of the sign, insignia, or emblem of the 
Red Cross and of the words “Red Cross,” including whatever such 
rights are or may be claimed through contracts or agreements with 
or beneficial ownership of Cash Bros. Drug Co. and Pure Drug Prod- 
ucts, Inc., are predicated upon and are claimed and asserted through 
and by virtue of assignments, contracts, transfers or corporate prop- 
erty succession undertakings entered into and concluded by respond- 
ents subsequent to January 5, 1905, the date of the national incorpora- 
tion of the American National Red Cross Society, and subsequent 
even to the date of June 23, 1910, the date of the act of Congress 
amending the said act of January 5, 1905. 

Respondents herein, acting in concert with each other in carrying 
out the business aims, plans and program of the common enterprise 
hereinbefore described, through the medium of said alleged assign- 
ments, contracts, transfers, or corporate property succession under- 
takings have appropriated to their own commercial ends and purposes 
the Red Cross name and emblem that had theretofore been adopted 
and employed on behalf of the general public by the Red Cross or- 
ganization in the United States in carrying out relief work in time of 
war or national distress, and neither respondents nor any of their 
alleged assignors in truth and in fact ever sought or obtained from 
the American Red Cross permission for such use. 

Corporate respondents Universal Match Corp. and Candy Bros. 
Manufacturing Co., Inc., and individual respondents Adolph H. 
Rosenberg and John Feinstein, further, by their activities, as herein- 
before related, in connection with the use of the Red Cross name and 
emblem have placed and are now placing in the hands of distributors 
and outlets over the United States an instrument with which they may 
mislead, confuse and deceive, have misled, confused and deceived, 
purchasers and prospective purchasers of cough drops and paper 
match books. 

Respondents further, and quite apart from any considerations in- 
volving the validity or legality of alleged assignments or agreements 
relating to the use of the Red Cross name and emblem, are not now 
using in marking or labeling their said cough drops and book matches 
the Red Cross name and emblem as formerly employed by the prede- 
cessor corporation, Candy Bros. Manufacturing Co., Inc. Respond- 
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ents, as hereinbefore alleged, have changed said mark in substantial 
material aspects, widening and shortening the arms of the Red Cross 
so that it is now a precise facsimile of the official emblem of the Ameri- 
can Red Cross, removing the words “Trade Mark” from the ‘horizontal 
arms of the cross and placing a substitute trade-mark label at the foot 
of only some of the red crosses used, and in very small inconspicuous 
lettering when so used, and have removed from the four angles or cor- 
ners of the original red cross the words formerly appearing there and 
reading “Red Cross Cough Drops.” 

Respondents in truth and in fact now employ, and since January 
1940 have employed, a red cross emblem which is a facsimile of and 
suggests only the emblem of the American Red Cross, without any 
suggestion of a trade-mark containing, or built around the use of, 
said emblem. 

Furthermore, the extension of the use of the Red Cross name and 
emblem so as to apply the same to safety matches as well as cough 
drops is not and never has been a use for the same purpose and for the 
same class of goods, and is within itself an unlawful use of said name 
and emblem. 

Par. 14. Respondents’ aforesaid acts, practices and representations, 
in connection with the sale of their aforesaid products, have had and 
now have the capacity and tendency to, and do, mislead and deceive 
purchasers and prospective purchasers of respondents’ said products 
into the erroneous and mistaken belief that respondents have some 
association, connection or affiliation with the Red Cross, that respond- 
ents’ products are approved, sponsored or endorsed by the Red Cross, 
that the Red Cross engages in commercial enterprises and is interested 
financially in the sale of respondents’ products, and that the use by 
respondents of the Red Cross name and emblem indicates that re- 
spondents are manufacturing their said products in accordance with 
standards or specifications prescribed by the Red Cross. By reason 
of said beliefs, engendered as above stated, a substantial number of 
the consuming public have been and are being induced to purchase 
substantial quantities of respondents’ said products. 

The acts and practices of respondents and the implications and re- 
sults flowing therefrom including the manner in which respondents 
have employed the trade-marks hereinbefore described, are all to the 
prejudice of the public and constitute unfair and deceptive acts and 
practices in commerce, and are in violation of public law and of the 
Federal Trade Commission Act. 

Order approving stipulation and dismissing complaint without 
prejudice, follows: 
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This matter came on to be heard by the Commission upon the mo- 
tion of counsel supporting the complaint that the Commission ap- 
prove the stipulation as to the facts and agreement to cease and desist 
executed by the respondents and dismiss the complaint herein with- 
out prejudice to the right of the Commission to issue another com- 
plaint and institute such further proceedings against the respondent 
as may be warranted. 

It appears that said stipulation as to the facts and agreement to 
cease and desist covers substantially all the acts and practices charged 
in the complaint as being in violation of the Federal Trade Commis- 
sion Act. 

The Commission being of the opinion that in the circumstances the 
public interest does not require further corrective action at the present 
time: 

It is ordered, That the stipulation as to the facts and agreement 
to cease and desist be, and the same hereby is, accepted and approved. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed without prejudice to the right of the Commission 
to issue another complaint and institute such further proceedings 
against the respondents as may be warranted if the practices which 
the respondents have agreed to discontinue should be resumed. 

Mr. Marshall Morgan and Mr. Randolph W. Branch for the Com- 
mission. 

Sievers & Reagan and Mr. Alfred W. Petchaft, of St. Louis, Mo., 
for respondents. 


Scuner-Biock Co., Inc., anp CHarLes ScHNER, Jk. Complaint, 
July 13, 1949. Order and opinion, October 24, 1950, (Docket 5679.) 

Charge: Advertising falsely or misleadingly, misbranding or mis- 
labeling, and using misleading product name as to nature and qualities 
of product; in connection with the wholesale distribution and sale of 
plastic buttons designated “Aquaperl” and also described as “Synthetic 
Pearl.” 

ComeLaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Schner- 
Block Co., Inc., a corporation, and Charles Schner, Jr., individually 
and as an officer of said corporation, hereinafter referred to as re- 
spondents, have violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 
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Paracraru 1. Respondent Schner-Block Co., Inc. is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York, with its office and principal place of 
business located at 386 Fourth Avenue, New York, N. Y. The in- 
dividual respondent, Charles Schner, Jr., is president of corporate 
respondent with his office and principal place of business located at 
886 Fourth Avenue, New York, N. Y.; and controls and directs the 
acts, policies, and business affairs of said corporation. 

Par. 2. The respondents are now and since about July 1, 1948, 
have been engaged in the wholesale distribution and sale of plastic 
buttons in commerce among and between the various States of the 
United States and the District of Columbia. 

Said respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in their said buttons in commerce among 
and between the various States of the United States and in the District 
of Columbia. Their volume of business in such commerce is 
substantial. 

Par. 3. In the course and conduct of their business, and for the 
purpose of inducing the purchase of their buttons, respondents have 
designated them by the name “Aquaper]”; the said name has been 
used by respondents in various ways, including its use on containers 
for the said buttons, on labels, in advertising circulars and invoices; 
in like manner respondents have used the words “Synthetic Pearl” to 
describe the said buttons. 

Par. 4. Through the use of the designation “Aquaperl,” respond- 
ents have represented directly and by implication, that the said but- 
tons are pear] buttons, i. e., buttons made from the shells of mollusks; 
and through the use of the description “Synthetic Pearl” respondents 
have represented, directly and by implication, that the said buttons 
possess the attributes and qualities of genuine pear! buttons. 

Par. 5. The said representations are false and misleading. In truth 
and in fact the said buttons are not pearl buttons, but are made of 
plastic; the said plastic does not possess the attributes and qualities 
of the shells from which pear] buttons are made, nor do the respond- 
ents’ buttons possess the attributes and qualities of pearl buttons made 
from shells, 

Par. 6. The use by the respondents of the false and misleading 
statements and representations hereinabove set out in offering for sale 
and selling their products has had and now has the capacity to, and 
does, mislead and deceive a substantial portion of the purchasing and 
consuming public into the erroneous and mistaken belief that such 
false statements and representations are true, that said buttons are 
pearl buttons, or possess the attributes and qualities of pearl buttons, 
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and into the purchase of substantial quantities of respondents’ buttons 
on account of such mistaken and erroneous belief induced as aforesaid. 

Par. 7. Respondents’ said practices as herein set out places in the 
hands of sellers of respondents’ buttons, and of articles in which said 
buttons are used, means and instrumentalities for the misleading and 
deceiving of members of the buying and consuming public into the 
false and erroneous belief that said buttons are pearl buttons, or 
possess the qualities and attributes of pearl buttons, and into the pur- 
chase thereof in reliance upon such erroneous belief. 

Par. 8. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 

Complaint dismissed by the following order: 

This matter came on to be heard in regular course upon the com- 
plaint, respondents’ joint answer, testimony, and other evidence in- 
troduced before a trial examiner of the Commission theretofore duly 
designated by it, the trial examiner’s recommended decision and the 
exceptions thereto, and briefs in support of and in opposition to the 
complaint (oral argument not having been requested). 

Having duly considered the matter, the Commission, for the reasons 
set forth in the accompanying opinion, is of the view that the allega- 
tions of the complaint have not been sustained by the greater weight 
of the evidence. 

It is ordered, That the complaint in this proceeding be, and the same 
hereby is, dismissed. 


OPINION OF THE COMMISSION 


Ayres, Commissioner: 

The complaint issued by the Commission on July 13, 1949, charges 
that, in connection with the wholesale distribution in commerce of cer- 
tain plastic buttons, respondents designate such products by the name 
“Aquaperl,” and also as “Synthetic Pearl,” and further alleges that 
these words have the capacity to, and do mislead a substantial portion 
of the consuming public into the erroneous belief that the buttons are 
made of pearl obtained from the shells of mollusks and that such prod- 
ucts possess the attributes and qualities of pearl buttons. 

The sole product involved in this proceeding is a plastic button con- 
taining so-called essence of pearl. Essence of pearl is derived from 
fish scales and has no connection with mollusks from which genuine 
pearl buttons are made. Respondents’ product has an appearance 
very closely resembling that of pearl buttons and is sold under the 
trade name “Aquaperl.” When “Aquaperl” appears as a product 
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name on buttons sold by respondents, it is accompanied by the descrip- 
tion “Synthetic Pearl” enclosed in parentheses and in relatively fine 
print. Respondents’ only advertising of these buttons has consisted 
of circulars and sample cards. 

Sales by respondents to other button jobbers and to garment manu- 
facturers are in bulk. The boxes in which the buttons are packed for 
sale bear the name “Aquaperl,” and the words “Snythetic Pearl.” 
The buttons sold to garment manufacturers are attached to shirts and 
other garments, and these labels never reach the eye of the ultimate 
consumers. There is no evidence in the record tending to indicate 
that the garment manufacturers who purchase from respondents use 
these terms in promoting the sale of their merchandise or that the 
ultimate consumer ever knows that the buttons on the finished gar- 
ments have, at any time, been designated with the term “Aquaperl” 
and with the descriptive words “Snythetic Pearl.” The record con- 
tains no evidence as to how the buttons in question are resold by job- 
bers purchasing them in bulk, and there is nothing to indicate that the 
jobbers pass the respondents’ designations “Aquaperl” and “Syn- 
thetic Pearl” on to their customers or that through them these terms 
ever come to the attention of the ultimate consumer. 

These plastic buttons are sold also by respondents to syndicate chain 
stores for retail sale to the ultimate consumer. When so sold by re- 
spondents, the buttons have been sewed to cards which bear the trade 
name “Exquisit” instead of the name “Aquaperl” or the words 
“Synthetic Pearl.” They, therefore, are not identified when sold to 
the ultimate consumer by syndicate chain stores with the designations 
which are in controversy here. 

The record discloses but one instance in which an advertisement for 
Aquaper] buttons appeared in a publication. This was inserted with 
the permission of respondents by one of their jobber customers in 
Woman’s Wear Daily, a trade publication which circulates principally 
among garment manufacturers. The jobber, who sponsored such 
advertisement, appeared as a witness in this proceeding and testified 
that he sells only to the garment trade and does not at any time make 
sales to ultimate consumers. Woman’s Wear Daily, according to this 
witness, has no circulation among the consuming public. 

It is, of course, well settled that a company is responsible for putting 
into the hands of others an instrument by which they may deceive 
ultimate consumers. In such cases, however, there should be a show- 
ing that the deceptive instrument has been used by someone in such 
a way as to leave a reasonable implication that deception may result 
from its use. In this case, the record makes it clear that members of 
the trade, including jobbers and garment manufacturers who buy 
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such buttons, have not been confused or mislead by the expressions 
under attack here and that members of the trade are not likely to be 
deceived by them. Since these are the only classes which, according 
to the record, come in contact with the questioned designations, it is 
not reasonable to infer that deception probably has resulted from 
their use. 

Based upon the clear meaning of the word itself, the Commission 
is of the opinion, however, that “Aquaperl,” if used as a designation 
for respondents’ plastic buttons in connection with the sale thereof to 
the consuming public, may have the capacity and tendency to mislead 
a substantial portion of the consuming public into the belief that 
buttons so designated are pearl buttons made from the shells of mol- 
lusks. In such circumstances, the Commission doubts that explana- 
tion or qualification of the designation “Aquaperl” would suffice to 
eliminate the confusing and deceptive impressions which such word 
may engender. For present purposes, however, these are moot ques- 
tions inasmuch as the evidence in this proceeding does not indicate 
that the product named “Aquaperl” ever reaches the buying or con- 
suming public. The accompanying order of the Commission, accord- 
ingly, provides for a dismissal of the complaint in this proceeding. 

Before Mr. John L. Hornor, trial examiner. 

Mr. Jesse D. Kash for the Commission. 


Srorr Suors, Inc. Complaint, January 13, 1950. Order, October 
27,1950. (Docket 5732.) 

Charge: Advertising falsely or misleadingly and misbranding or 
mislabeling as to source or origin of product through failing to dis- 
close foreign source of latter; in connection with the sale of complete 
roller skating outfits, namely skates which are attached to shoes. 

Comp.arnr: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, the 
Federal Trade Commission having reason to believe that Sport Shoes, 
Inc., a corporation, hereinafter referred to as respondent, has violated 
the provisions of said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as fol- 
lows: 

Paracrary 1. Respondent Sport Shoes, Inc., is a Delaware corpor- 
ation with its principal office and place of business at 2043 Milwaukee 
Avenue, Chicago, Ill. 

Par. 2. Said respondent has been for several years last past engaged 
in the business of selling complete roller skating outfits, namely, skates 
which are attached to shoes. 
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Par. 3. Respondent causes its said product when sold to be shipped | 
from its place of business in the State of Illinois to jobbers and dealers 
located in various other States of the United States. Said jobbers 
and dealers, in turn, sell said roller skating outfits to the general public. 
Respondent maintains, and at all times mentioned herein has main- 
tained a course of trade in said product in commerce between and 
among the various States of the United States. Its volume of busi- 
ness in such commerce is substantial. 

Par. 4. In the course and conduct of its business respondent pur- 
chases shoes imported from Mexico in bulk quantities. A great num- 
ber of these shoes are stamped “Made in Mexico” on the ball of the 
sole thereof, and when said roller skates are attached to the shoes, the 
stamp, brand or imprint “Made in Mexico” is completely covered up 
and concealed. The skates are a domestic product and carry the 
stamping “Made in U.S. A.” and “Chicago” and the marking on the 
edge of the wheel of said skates varies with the type of wheel used 
but all wheels carry the word “Chicago.” The cartons in which the 
respondent’s roller skating outfits are packaged have a label pasted 
on one end which bears the name of the respondent “Sport Shoes, 
Inc.”, and following it, the word “Chicago,” but no statement showing 
that the shoes are of Mexican origin. Respondent also sells said roller 
skating outfits by salesmen, who, when making sales thereof do not 
disclose to the purchasers that the shoes to which the skates are at- 
tached are of Mexican origin. 

Par. 5. In the course and conduct of its business and for the pur- 
pose of inducing the sale of its product in commerce, the respondent 
in December 1947 made certain statements and representations con- 
cerning said product by means of an advertisement, or more than one, 
inserted in a magazine of national circulation which magazine is dis- 
tributed primarily to dealers but which may be read by members of 
the purchasing public. Among and typical of such statements and 
representations are the following: 

* * From top to toe they’re built for hard, tough wear. Each shoe is of 
Goodyear Welt construction! You'll sell them fast and with complete confidence. 
Your customers—and you too—will see they’re the outstanding shoe value in 
all America. * * Goodyear Welt construction. Top grain leather. With 
Chicago roller skates attached. * * Sport Shoes, Inc., 2045 Milwaukee Ave- 
nue, Chicago, Illinois. 

Par. 6. By virtue of the practice, heretofore and now established, 
of imprinting and otherwise labeling or marking products of foreign 
origin, and their containers, with the name of the country of their 
origin, in legible English words, in a conspicuous place, and as re- 
quired by law, a substantial portion of the buying and consuming 
public has come to rely, and now relies, upon such imprinting, label- 
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ing or marking, and is influenced thereby, to distinguish and dis- 
criminate between products of foreign and domestic origin, including 
foreign-made and imported shoes. When products composed in whole 
or substantial part of imported articles are offered for sale and sold 
in the channels of trade in commerce, throughout the United States 
without such imprinting, labeling or marking upon the products and 
their containers and without disclosing in the advertising of such 
products the material fact that they are of foreign origin, they 
are taken to be, accepted and purchased as products wholly 
of domestic manufacture and origin. The advertisement above set 
out does not make such disclosure and for this reason is misleading 
and deceptive. 

At all times material to this complaint, there has been, and now is, 
among said members of the buying and consuming public, including 
purchasers and users of shoes, in and throughout the United States, 
a substantial and subsisting preference for products which are wholly 
of domestic manufacture or origin, as distinguished from products of 
foreign manufacture or origin and from products which are in sub- 
stantial part made of materials or parts of foreign manufacture or 
origin. 

Par.7. The aforesaid practices have had and now have the tendency 
and capacity to mislead and deceive purchasers into the false and 
erroneous belief that said roller skating outfits are wholly of domes- 

‘tic manufacture and origin and into the purchase thereof in reliance 
upon such erroneous belief. 

Par. 8. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, the 
attached initial decision of the trial examiner did, on October 27, 
1950, become the decision of the Commission. 

Commissioner Spingarn not participating. 


ORDER DISMISSING COMPLAINT WITHOUT PREJUDICE 


Initial decision by Henry P. Avpren, Tria] Examiner 


This proceeding came on to be considered by the above-named trial 
examiner, theretofore duly designated by the Commission, upon the 
complaint of the Commission and a memorandum submitted June 19, 
1950, to the Commission by the Chief of the Division of Litigation 
recommending that the case be dismissed; and it appearing to the 
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trial examiner that the respondent Sport Shoes, Inc., is and for the 
past several months has been out of business and that there is not 
sufficient public interest to justify proceeding further in the case, 

It is ordered, That the complaint in this proceeding be, and the 
same hereby is, ‘aibmigsee without prejudice to the right of the Com- 
mission to institute further proceedings should future facts warrant. 

Mr. Morton Nesmith for the Commission. 


JOSEPH GORDON DOING BUSINESS AS Dawn Propucts Co. Complaint, 
July 1, 1947. Order, November 6, 1950. (Docket 5504.) 

Charge: Advertising falsely or misleadingly and misrepresenting 
directly as to dealer being a manufacturer, prices, and money raising 
programs and misrepresenting prices as being wholesale; in connection 
with the sale, principally, of flavoring extracts, cosmetics, silver pol- 
ish, furniture polish, and other household preparations, to and through 
religious, patriotic, charitable, and similar societies and organizations, 
for resale to the public. 

Comrpnaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said Act, 
the Federal Trade Commission having reason to believe that Joseph 
Gordon, doing business as Dawn Products Company, hereinafter re- 
ferred to as respondent, has violated the provisions of said Act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating its’ 
charges in that respect as folie 

ParacrapH 1. Respondent, Joseph Gordon, is now, and since about 
January 1944, has been, engaged in the babitiess of selling merchandise, 
consisting pecan of flavoring extracts, cosmetics, silver polish, 
furniture polish, and other household preparations, to religious, patri- 
otic, charitable, and similar societies and organizations, for resale to 
the public, under the plan and by the methods hereinafter set: forth. 
His principal place of business has been and is at 2147-2149 West Lake 
Street, Chicago, Il. 

Pursuant to such sales and as a part thereof, respondent ships and 
causes to be shipped, and has shipped and caused to be shipped, such 
merchandise from his said place of business, and from other points, to 
the purchasers thereof, many of whom were and are located in States 
of the United States other than the points of origin of such shipments. 

Par. 2. By means of the popular and emotional appeal thereby ob- 
tained, respondent contacts and selects, and has contacted and selected, 
various societies and organizations of the character mentioned in Paras 
graph 1 hereof in cities and towns throughout the States of the 
United States as instrumentalities through which, and as fronts by 
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means of which, he sells and has sold his various products to members 
_ of the consuming or purchasing public, principally housewives. 

Among the organizations so contacted and so selected to sell re- 
spondent’s products are and were the Women’s Relief Corps, Royal 
Neighbors of America, War Wives Club, Sons of Union Veterans, 
American Legion Auxiliary, and others. Underlying the entire sales 
plan of respondent is the basic approach that the entire profit derived 
from the sale of the products goes to charity, patriotic and other simi- 
lar causes. 

Par. 3. Respondent’s plan of sale is as follows: 

He instructs and trains persons to be known as, and to act as, “super- 
visors” and enters into a written contract with them whereby he grants 
to them a “right and license” “to use and operate” his “plan” of sale, 
limited as to time and exclusive as to a defined territory and to “buy 
for resale strictly according to said Plan, such products as the seller 
(respondent) may, from time to time, offer for sale.” The supervisor 
is bound not to deviate from the plan; not to use it for the sale of any 
products except those furnished by respondent; to submit to respond- 
ent for review and approval all printed matter, forms, agreements and 
advertising; to pay respondent for said products one-half the price at 
which the products are to be sold at retail, which retail price is fixed 
by respondent at $1.00 per unit. The contract further provides that 
the supervisor shall have a right to return, in whole or in part, such 
products “as may not be taken up by the supervisor’s customers” ; 
shipment from the respondent to the supervisor to be on ac. o. d. 
basis and invoiced to him at 50 percent of the retail price fixed by 
respondent. The agreement also provides that the supervisor shall 
devote his full time and efforts exclusively to the “resale” of respond- 
ent’s products and produce a sales volume of not less than $250 per 
week “computed at the retail prices.” 

Par. 4. When respondent or a supervisor shall have successfully 
solicited a society or organization of the character referred to in 
Paragraph Two hereof, hereinafter referred to as the sponsoring 
organization, respondent presents and enters into a written contract, 
entitled “Introductory Campaign Agreement,’ with the sponsoring 
organization, whereby respondent agress to supply “useful and pop- 
ular household items at wholesale, for resale or retail to be productive 
of funds intended for use in Welfare, Patriotic and Charitable work” 
by the sponsoring organization, “said wholesale price to (be) 50 
percent of retail.” The contract further provides that respondent 
guarantees the sponsoring organization a net profit of $10 for each 
100 items sold; that respondent will recommend a capable and efficient 
supervisor to conduct the sales campaign and that the sponsoring 
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organization shall pay the supervisor $10 from each 100 items sold; 
that assistance by the organization in the sales campaign is not re- 
quired; that respondent will give the sponsoring organization full 
credit for unsold merchandise returned; that the sponsoring organiza- 
tion “can rely on recommended Supervisor to hire and train persons 
of the local community” to solicit orders for the merchandise to be sold. 

Par. 5. After the execution of this contract and at an agreed time, 
a supervisor selected and trained and recommended by respondent » 
takes complete charge of the sales campaign, advertises and conducts 
it in the name of the sponsoring organization, rents office and work 
quarters, prepares, subject to approval by respondent, and dissemi- 
nates advertisements and other forms of publicity of and concerning 
the sale; employs solicitors and instructs and trains them to solicit 
orders; instructs the solicitors, in accordance with instructions re- 
ceived from respondent, to represent to the public and to prospective 
purchasers, and the respondent and the supervisor and the solicitors 
do represent to the public and prospective purchasers, that the profits 
from the sale are to be used in the sponsoring organization’s work. 
Respondent represents to the public, to the sponsoring organization 
and to the solicitors that he is the manufacturer of the products he 
sells, which representation the solicitors pass on to the public. 

The merchandise to be sold is ordered by the supervisor from the 
respondent, is shipped, or caused to be shipped, collect on delivery, to 
the sponsoring organization in care of the supervisor and is invoiced 
to the sponsoring organization and the supervisor. The shipment is 
received by, and the collect charges paid by, the supervisor and no 
representative of the sponsoring organization ever has knowledge of 
the amount of the c. o. d. charges or invoice. The price charged the 
public is $1 per unit, which is five or six times the usual price of prod- 
ucts of the same character and quality. 

Par. 6. By the methods and practices and in the manner herein- 
before alleged, respondent represents and causes to be represented to 
the sponsoring organization and to the public that he is the manu- 
facturer of the products he sells; the price paid by the sponsoring 
organization for the merchandise is a wholesale price and that all the 
profits from the sale go to the sponsoring organization. In truth and 
in fact, the respondent does not manufacture any of the products he 
sells, but buys them from various manufacturers and wholesalers; 
the price charged by respondent and paid by the sponsoring organiza- 
tion is not a wholesale price but is the wholesale price plus a profit to 
respondent of many times the wholesale price, and all the profits de- 
rived from the sale do not go to the sponsoring organization but 50 
percent of the price paid by the public goes to the respondent, and the 
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sponsoring organization rarely, if ever, receives more than 10 percent 
of the price paid by the public. 

Par. 7. The representations, acts and practices of the respondent, as 
hereinabove set forth, are prejudicial to the public and constitute the 
use by respondent of unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commis- 
* sion Act. 


Complaint dismissed by the following order: 

This matter came on to be heard by the Commission in regular 
course upon the complaint, answer of the respondent, testimony and 
other evidence, recommended decision of the trial examiner with ex- 
ceptions thereto, and briefs and oral argument of counsel. 

The complaint herein charges respondent with the use of unfair 
and deceptive acts and practices in commerce in connection with the 
offering for sale, sale, and distribution of his merchandise through 
false and misleading representations that he is the manufacturer of 
the products he sells; that the prices at which he sells are wholesale 
prices; and that all the profits from sales go to religious, patriotic, 
charitable, and similar societies and organizations. 

The Commission having duly considered the matter and it appear- 
ing that the charges of the complaint are not sustained by the evi- 
dence in the record: 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

Commissioner Mason not participating. 

Before Mr. Earl J. Kolb, trial examiner. 

Mr. Edward F. Downs for the Commission. 

Dale, Lytton, Haffner & Grow, of Chicago, Ill., for respondent. 


Tuomas A. Watsu, Jr., AND Marsorte C. WALSH TRADING As 
Tuomas A. WatsH Manuracrurine Co. Complaint, April 26, 1949. 
Order, November 6, 1950. (Docket 5654.) 

Charge: Aiding, assisting and abetting unfair or unlawful act or 
practice through supplying lottery devices and using or selling lottery 
schemes or devices in merchandising; in connection with the manu- 
facture and sale of devices commonly known as push cards and punch- 
boards. 

CompxLainT: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of authority vested in it by said act, the 
Federal Trade Commission, having reason to believe that Thomas 
A. Walsh, Jr., and Marjorie C. Walsh, individuals and partners trad- 
ing as Thomas A. Walsh Manufacturing Co., hereinafter referred 
to as respondents, have violated the provisions of said act, and it 
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appearing to the Commission that a proceeding by them in respect 
thereof would be in the public interest, hereby issues this complaint 
and states its charges in that respect as follows: 

Paracraru 1. Respondents, Thomas A. Walsh, Jr., and Marjorie 
C. Walsh, are individuals and partners trading and doing business 
under the name Thomas A. Walsh Manufacturing Co., with their 
office and principal place of business located at 201 South Tenth 
Street, in the city of Omaha, Nebr. Respondents are now and for more 
than 3 years last past have been engaged in the manufacture of devices 
commonly known as pushcards and punchboards, and in the sale and 
distribution of said devices to manufacturers of, and dealers in, vari- 
ous articles of merchandise in commerce between and among the 
various States of the United States and in the District of Columbia, 
and the Territories of the United States, and to dealers in various 
articles of merchandise located within the several States of the United 
States, in the District of Columbia, and in the several Territories of 
the United States. 

Respondents cause and have caused said devices when sold to be 
transported from their place of business in the State of Nebraska to 
purchasers thereof at their points of location in the various States of 
the United States, other than Nebraska, in the District of Columbia, 
and in the several Territories of the United States. There is now 
and has been for more than 3 years last past a course of trade in such 
devices by said respondents in commerce between and among the vari- 
ous States of the United States, in the District of Columbia, and in 
the several Territories of the United States. 

Par. 2. In the course and conduct of their said business as described 
in paragraph 1 hereof, respondents sell and distribute, and have sold 
and distributed, to said manufacturers of and dealers in merchandise, 
pushcards and punchboards so prepared and arranged as to involve 
games of chance, gift enterprises or lottery schemes when used in mak- 
ing sales of merchandise to the consuming public. Respondents sell 
and distribute, and have sold and distributed many kinds of pushcards 
and punchboards, but all of said devices involve the same chance or 
lottery features when used in connection with the sale or distribution 
of merchandise and vary only in detail. 

Many of said pushcards and punchboards have printed on the 
faces thereof certain legends or instructions that explain the manner 
in which said devices are to be used or may be used in the sale or 
distribution of various specified articles of merchandise. The prices 
of the sales on said pusheards and punchboards vary in accordance 
with the individual device. Each purchaser is entitled to one punch 
or push from the pushcard or punchboard, and when a push or punch 
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is made, a disc or printed slip is separated from the pushcard or 
punchboard and a number is disclosed. The numbers are effectively 
concealed from the purchasers and prospective purchasers until a 
selection has been made and the push or punch completed. Certain 
specified numbers, entitle purchasers to designated articles of mer- 
chandise. Persons securing lucky or winning numbers receive articles 
of merchandise without additional cost at prices which are much 
less than the normal retail price of said articles of merchandise. 
Persons who do not secure such lucky or winning numbers receive 
nothing for their money other than the privilege of making a push 
or punch from said card or board. The articles of merchandise are 
thus distributed to the consuming or purchasing public wholly by lot 
or chance. . 

Others of said pushcard and punchboard devices have no instruc- 
tions or legends thereon but have blank spaces provided therefor. 
On these pushcards and punchboards the purchasers thereof place 
instructions or legends which have the same import and meaning 
as the instructions or legends placed by the respondents on said push- 
card and punchboard devices first hereinabove described. The only 
use to be made of said pushcard and punchboard devices, and the 
only manner in which they are used, by the ultimate purchasers 
thereof, is in combination with other merchandise so as to enable 
said ultimate purchasers to sell or distribute said other merchandise 
by means of lot or chance as hereinabove alleged. 

Par. 3. Many persons, firms and corporations who sell and dis- 
tribute, and have sold and distributed, candy, cigarettes, clocks, 
razors, cosmetics, clothing, and other articles of merchandise in 
commerce between and among the various States of the United States 
and in the District of Columbia, purchase and have purchased re- 
spondents’ said pushcard and punchboard devices, and pack and 
assemble, and have packed and assembled, assortments comprised of 
various articles of merchandise together with said pushcards and 
punchboard devices. Retail dealers who have purchased said assort- 
ments either directly or indirectly have exposed the same to the 
purchasing public and have sold or distributed said articles of mer- 
chandise by means of said pushcards and punchboards in accordance 
with the sales plan as described in paragraph 2 hereof. Because of 
the element of chance involved in connection with the sale and distri- 
bution of said merchandise by means of said pushcards and punch- 
boards, many members of the purchasing public have been induced 
to trade or deal with retail dealers selling or distributing said mer- 
chandise by means thereof. As a result thereof, many retail dealers 
have been induced to deal with or trade with manufacturers, whole- 
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sale dealers and jobbers who sell and distribute said merchandise 
together with said devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above alleged, 
involves a game of chance or the sale of a chance to procure articles 
of merchandise at prices much less than the normal retail price thereof 
and teaches and encourages gambling among members of the public, 
all to the injury of the public. The use of said sales plan or methods 
in the sale of merchandise and the sale of merchandise by and through 
the use thereof, and by the aid of said sales plan or method is a practice 
which is contrary to an established public policy of the Government 
of the United States and in violation of criminal laws, and constitutes 
unfair acts and practices in said commerce. 

The sale or distribution of said pushcards and punchboard devices. 
by respondents as hereinabove alleged supplies to and places in the 
hands of others the means of conducting lotteries, games of chance or 
gift enterprise in the sale or distribution of their merchandise. The 
respondents thus supply to, and place in the hands of, said persons, 
firms and corporations the means of, and instrumentalities for, engag- 
ing unfair acts and practices within the intent and meaning of the 
Federal Trade Commission Act. 

Par. 5. The aforesaid acts and practices of respondents as herein- 
above alleged are all to the prejudice and injury of the public and 
constitute unfair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Record closed by the following order: 

This matter came on to be heard by the Commission upon motion 
to dismiss the complaint, filed on September 18, 1950, by the respond- 
ents, and answer thereto, filed on September 28, 1950, by counsel sup- 
porting the complaint, which answer does not oppose dismissal of the 
complaint without prejudice to the right of the Commission to reopen 
the matter and proceed in regular course in the event such proceedings 
appear necessary. 

The complaint in this matter charges respondents with unfair and 
deceptive acts and practices through the sale and distribution of lottery 
devices. Respondents filed an answer admitting the material allega- 
tions of fact and waiving further procedure except the right of appeal, 
subject to the condition that the Commission take no action herein 
until its final determination of the matter of Superior Products Com- 
pany, Ine., Docket 5561. 

It now appears that the respondent Thomas A. Walsh Manufactur- 
ing Co. is no longer engaged in any business whatsoever, that all of 
its assets have been sold and disposed of, and that neither said company 
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nor the partners thereof, the individual respondents herein, in any 
combination or any form, intend to resume the business of manufac- 
turing or selling lottery devices. 

The Commission having duly considered the motion and the record 
herein and being of the opinion that in the circumstances the public 
interest does not require further corrective action in this matter at 
this time, and being of the further opinion.that this case should be 
closed without prejudice to the right of the Commission to reopen the 
same should future facts warrant such action, instead of the complaint 
herein being dismissed as requested by the respondents: 

It is ordered, That this case be, and the same hereby is, closed with- 
out prejudice to the right of the Commission to reopen the same should 
future facts warrant such action. 

Commissioner Mason not participating. 

Before Mr. Frank Hier, trial examiner. 

Mr. J. W. Brookfield, Jr. for the Commission. 


WaAsHINGTON Brewers Institute, Brewers Instrrute or Orson, 
CaLirorniA State Brewers Lystirutse, InAHo Brewers Institute, 
THE Orricers AND Mempers THerror, AND Brecker Propucrs Co. 
Complaint, January 17, 1949. Order, November 20, 1950. (Docket 
5633.) 

Charge: Entering into, and carrying out, an understanding and 
planned common course of action to suppress and eliminate competi- 
tion and to create a monopoly in said respondent members and in 
said individual respondent in the manufacture and sale of beer and 
other malt liquors among and within the States of Washington, Ore- 
gon, Idaho, Utah, and California, through cooperatively working out 
uniform price-posting schedules and furnishing the same to respond- 
ent Institutes for posting with the State alcohol beverage control 
boards of the various States in which respondents operate; through 
cooperating with each other and with the various State control boards 
to police the industry in order to prevent price cutting, and in other 
ways as in the complaint set out. 

Comp.aInr: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, 
the Federal Trade Commission having reason to believe that the Wash- 
ington Brewers Institute, a corporation, its officers and members; the 
Brewers Institute of Oregon, a corporation, its officers and members; 
the California State Brewers Institute, a corporation, its officers and 
members; Idaho Brewers Institute, a corporation, its officers and mem- 
bers; and Becker Products Co., a corporation, hereinafter referred to 
as respondents, have violated the provisions of section 5 of said act, 
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and it appearing to the Commission that a proceeding by it in respect 
thereto would be in the public interest, hereby. issues.1ts complaint, . 
stating its charges in that respect as follows: 

Paracrapy 1. The respondent Washington Brewers Institute is a 
nonprofit corporation, organized and existing under the laws of the 
State of Washington, with its principal office and place of business 
located in the Hoge Building, Seattle, Wash. The Institute is com- 
posed of approximately nine corporations located in the States of 
Washington and Oregon, which said corporations are engaged in the 
manufacture, sale and distribution in interstate commerce of beer 
and other malt liquors. 

The names and addresses of the present officers of said respondent 
Institute who, in their individual capacities, and as such officers of 
said respondent Institute, are named as respondents herein, are: Emil 
G. Sick, chairman, 3100 Airport Way, Seattle, Wash.; William H. 
Mackie, vice chairman, 3100 Airport Way, Seattle, Wash. ; Gus V. Uhr, 
treasurer, 615 Columbia Street, Vancouver, Wash.; and Herbert J. 
Durand, secretary, 284 New Washington Hotel, Seattle, Wash. 

The names and addresses of the members of said respondent Wash- 
ington Brewers Institute, who, individually and as such members of 
said respondent Washington Brewers Institute are named as respond- 
ents herein are: Sick’s Seattle Brewing & Malting Co., a corporation, 
3100 Airport Way, Seattle, Wash.; Sick’s Century Brewery, a cor- 
poration, 610 Westlake Avenue North, Seattle, Wash.; Sick’s Spokane 
Brewery, Inc., a corporation, 829 West Broadway, Spokane, Wash.; 
Columbia Breweries, Inc., 2120 South C. Street, Tacoma, Wash.; 
Olympia Brewing Co., a corporation, Olympia, Wash.; Interstate 
Brewery Co., a corporation, 615 Columbia Street, Vancouver, ‘Wash. ; 
Bohemian Breweries, Inc., 1402 West Second Avenue, Spokane, Wash. ; 
Pioneer Brewing Co., a corporation, Walla Walla, Wash.; and Blitz- 
Weinhard Co., 1133 West Burnside Street, Portland, Oreg. 

Par. 2. Respondent Brewers Institute of Oregon is a nonprofit cor- 
poration, organized under the laws of the State of Oregon, with its 
principal office and place of business located in Suite 8-J, Multnomah 
Hotel, Portland, Oreg. The membership of said Brewers Institute of 
Oregon is composed of approximately 14 corporations who are located 
in various parts of the States of Oregon, Washington, and California, 
and who are engaged in the manufacture, sale, and distribution in 
interstate commerce of beer and other malt liquors. 

The names and addresses of the officers of said respondent Brewers 
Institute of Oregon who, in their individual capacities and as such 
officers of said respondent Institute are named as respondents here- 
in, are John M. Pipes, chairman and treasurer, Suite 8-J, Multnomah 
Hotel, Portland, Oreg., and George F. Paulsen, secretary, Suite 8—J, 
Multnomah Hotel, Portland, Oreg. 
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The names and addresses of the members of said respondent Brewers 
Institute of Oregon who, individually and as such members of said 
respondent Brewers Institute of Oregon are named as respondents 
herein, are: Acme Breweries, a corporation, San Francisco, Calif.; 
_ Bhtz-Weinhard Co., 1133 West Burnside Street, Portland, Oreg.; 
Bohemian Breweries, Inc., 1402 West Second Avenue, Spokane, Wash.; 
Columbia Breweries, Inc., 2120 South C. Street, Tacoma, Wash.; 
Golden Age Brewery, Inc., Spokane, Wash.; Interstate Brewery Co., 
a corporation, 615 Columbia Street, Vancouver, Wash.; Olympia 
Brewing Co., a corporation, Olympia, Wash.; Regal Amber Brewing 
Co., a corporation, 675 Treat Street, San Francisco, Calif.; Henry W. 
Collins, an individual trading as William Roche Brewing Co., Pendle- 
ton, Oreg.; Sick’s Seattle Brewing & Malting Co., a corporation, 3100 
Airport Way, Seattle, Wash.; Sick’s Brewing Co., a corporation, 260 
South Commercial Street, Salem, Oreg.; Rainier Brewing Co., a cor- 
poration, 1550 Bryant Street, San Francisco, Calif.; Golden West 
Brewing Co., a corporation, Oakland, Calif.; and Pioneer Brewing 
Co., a corporation, 350 South Second Avenue, Walla Walla, Wash. 

Par. 3. Respondent California State Brewers Institute is a non- 
profit corporation, organized and existing under the laws of the State 
of California, with its principal office and place of business located 
at 155 Montgomery Street, San Francisco, Calif. The membership 
of said respondent California State Brewers Institute is composed of 
approximately 10 corporations located in various parts of the State 
of California and engaged in the manufacture, sale, and distribution 
in interstate commerce of beer and other malt liquors. 

The names and addresses of the officers of said respondent Cali- 
fornia State Brewers Institute who, individually and as such officers 
of said respondent California State Brewers Institute are named as 
respondents herein, are: Karl IF. Schuster, president, 762 Fulton 
Street, San Francisco, Calif.; Wm. P. Baker, first vice president, 675 
Treat Street, San Francisco, Calif.; Eugene S. Selvage, second vice 
president, 2601 Newhall Street, San Francisco, Calif. ; Stewart McKee, 
third vice president, 666 Gibbon Street, Los Angeles, Calif; Joseph 
Golbie, treasurer, 1550 Bryant Street, San Francisco, Calif.; James G. 
Hamilton, secretary, 155 Montgomery Street, San Francisco, Calif; 
and B. G. Lewis, secretary, southern division, Los Angeles, Calif. 

The names and addresses of the members of said respondent Cali- 
fornia State Brewers Institute, who individually and as such mem- 
bers of said respondent California State Brewers Institute are named 
as respondents herein, are: Acme Breweries, a corporation, 762 Fulton 
Street, San Francisco, Calif.; Aztec Brewing Co., a corporation, 
San Diego, Calif.; Regal Amber Brewing Co., a corporation, 675 
Treat Street, San Francisco, Calif.; General Brewing Corp., 2601 
Newhall Street, San Francisco, Calif.; Stewart McKee & Co., a 
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corporation, 666 Gibbon Street, Los Angeles, Calif.; Rainier Brewing 
Co., a corporation, 1550 Bryant Street, San Francisco, Calif.; Grace 
Bros. Brewing Co., a corporation, Second and Davis Streets, Santa 
Rosa, Calif.; Maier Brewing Co., a corporation, 440 Aliso Street, 
Los Angeles, Calif.; Pacific Brewing & Malting Co., a corporation, 
1025 Cinnabar Street, San Jose, Calif.; and San Francisco Brewing 
Corp., 470 Tenth Street, San Francisco, Calif. 

Par. 4. Respondent Idaho Brewers Institute is a nonprofit corpora- 
tion, organized and existing under the laws of the State of Idaho, 
with its principal office and place of business located at 111 North 
Sixth Street, Boise, Idaho. The membership of said respondent 
Idaho Brewers Institute is composed of approximately four corpora- 
tions located in the States of Idaho, California, and Washington, 
which said members are engaged in the manufacture, sale, and 
distribution in interstate commerce of beer and other malt liquors. 

The name and address of the president and secretary of said re- 
spondent Idaho Brewers Institute, who, individually and as such 
president and secretary of respondent Idaho Brewers Institute, is 
named as respondent herein, is Stephen T. Collins, 111 North Sixth 
Street, Boise, Idaho. 

The names and addresses of the members of said respondent Idaho 
Brewers Institute who, individually and as such members of said 
respondent Idaho Brewers Institute are named as respondents herein, 
are: Acme Breweries, a corporation, 762 Fulton Street, San Francisco, 
Calif.; Bohemian Breweries, Inc., 111 North Sixth Street, Boise, 
Idaho; Bohemian Breweries, Inc., Spokane, Wash.; and East Idaho 
Breweries, Inc., 635 South First Avenue, Pocatello, Idaho. 

Par. 5. Respondent Becker Products Co. is a corporation, or- 
ganized and existing under the laws of the State of Utah, with its 
principal office and place of business located at 1900 Lincoln Street, 
Ogden, Utah. Said respondent Becker Products Co. is engaged in 
the manufacture, sale, and distribution in interstate commerce of beer 
and other malt liquors. Said respondent also operates, in addition 
to its Ogden, Utah, plant, a branch plant located at Evanston, Wyo. 

Par. 6. The members of said respondent Institutes heretofore 
named in paragraphs 1 to 4, both inclusive, and the individual re- 
spondent named in paragraph 5 are located in various States of the 
United States. The members of said respondent Institutes and the 
individual respondent are engaged in the business of manufacturing, 
selling, and distributing beer and other malt liquors to purchasers 
located in States other than the State in which said respective 
respondents are located, causing said products, when so sold, to be 
transported from their respective places of business to the purchasers 
thereof, and there has been and now is a course of interstate trade 
and commerce in said products between the members of said re- 
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spondent Institutes and said individual respondent and the purchasers 
of said products located throughout the several States of the United 
States. 

Respondent Institutes hereinbefore mentioned in paragraphs 1 to 4, 
both inclusive, have served and do now serve as State organizations, 
and have cooperated and do now cooperate with each other, with their 
respective members, and with the individual respondent hereinbefore 
named in paragraph 5 in their various activities, as hereinafter set 
out. The respondent hereinbefore named in paragraph 5 is not a 
member of any of said respondent Institutes, but said respondent has 
cooperated with said respondent Institutes in their various activities. 
Said respondent members of said respondent Institutes named in para- 
graphs 1 to 4, both inclusive, and said nonmember respondent named 
in paragraph 5 hereof are now and have been, during all of the times 
mentioned herein, engaged in competition with other members of the 
industry in making and seeking to make sales of their said products 
in said commerce, and but for the facts hereinafter alleged would now 
be in free, active, and substantial competition with each other in their 
respective selling areas. 

Par. 7. Said respondent members of said respondent Institutes, 
acting in cooperation with each other and through and in cooperation 
with said respondent Institutes and said nonmember respondent for 
more than 12 years last past, and particularly since January 1, 1936, 
have entered into an understanding, agreement, combination, con- 
spiracy, and planned common course of action among themselves and 
with and through said respondent Institutes and said individual re- 
spondent to restrict, restrain, and suppress competition in the sale and 
distribution of beer and other malt liquors to customers located 
throughout the several States of the United States, as aforesaid, by 
agreeing to fix and maintain uniform prices, terms, and discounts at 
which said beer and other malt liquors are to be sold, and to cooperate 
with each other in the enforcement and maintenance of said fixed 
prices, terms, and discounts by exchanging information through said 
respondent Institutes as to the prices, terms, and discounts at which 
said respondent members of said Institutes and said individual re- 
spondent have sold and are offering to sell said beer and other malt 
liquors to customers and prospective customers. 

Par. 8. Pursuant to said understanding, agreement, combination, 
conspiracy, and planned common course of action, and in furtherance 
thereof, the respondents have done and performed, and still do and 
perform, among others, the following acts and things: 

Have fixed the prices at which beer and other malt liquors are to be 
offered for sale in accordance with the type of the product and the 
method of packaging; have cooperatively worked out uniform price- 
posting schedules and furnished the same to respondent Institutes for 
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posting with the State alcohol beverage control boards of the various 
States in which the respondents operate; have agreed upon uniform 
discounts to be allowed to purchasers of beer and other malt liquors; 
have standardized the packaging of beer and other malt liquors; have 
agreed to uniform allowances for the return of empty containers; have 
discussed and agreed upon uniform zoning areas for the pricing of 
said beer and other malt liquors; have cooperated with each other and 
with the various State control boards to police the industry in order 
to prevent price-cutting, and have disciplined offending members. 

Par. 9. The results of the acts and practices of the said respondent 
members of said respondent Institutes and of said Individual respond- 
ent, as hereinabove set out in paragraph 8, has been and now is to 
substantially lessen, restrict, restrain, and suppress price competition 
in the interstate sale of beer and other malt liquors throughout the 
several States of the United States, and empowers the said respondents 
to control the market and to enhance the prices of said products above 
the prices which would prevail therefor under normal, natural, and 
open competition between said respondents; and also to tend to create 
a monopoly in said respondent members and in said individual re- 
spondent in the manufacture and sale of beer and other malt liquors 
among and within the States of Washington, Oregon, Idaho, Utah, 
and California. 

Par. 10. The acts and practices of the respondents, as herein alleged, 
are all to the prejudice and injury of the public, have a dangerous 
tendency to and have actually hindered and prevented price competi- 
tion between and among respondents in the sale of beer and other malt. 
liquors in interstate commerce, and have placed in the respondents the 
power to control prices, have increased the price of beer and other malt 
liquors paid by the purchasers thereof, and, consequently, the prices 
paid by the public, have created in the respondents a monopoly in the 
sale of beer and other malt liquors among and within the States of 
Washington, Oregon, Idaho, Utah, and California, and have unreason- 
ably restrained such commerce in beer and other malt liquors and con- 
stitute unfair methods of competition within the intent and meaning 
of section 5 of the Federal Trade Commission Act. 

Complaint dismissed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon a motion, 
filed on behalf of the respondent, Washington Brewers Institute, re- 
questing that the complaint in this proceeding be dismissed, and the 
answer to such motion filed by counsel in support of the complaint; and 

It appearing to the Commission that the illegal activities described 
in the complaint have not been engaged in by the respondents since 
May 5, 1941, on which date most, if not all, of said respondents were 
indicted for conspiracy to violate Sections 1 and 3 of the Sherman 
Act; and 
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The Commission having been informed that the States of Washing- 
ton, Oregon, California, and Idaho possess such laws, rules, and regu- 
lations as are necessary to enable said States to prevent the respondents 
from again engaging in the acts and practices alleged in the com- 
plaint to be in violation of the Federal Trade Commission Act, and 
that the authorities of said States are enforcing said laws, rules, and 
regulations in such a manner as to accomplish that result; and 

The Commission being of the opinion that in these circumstances 
the public interest does not require a continuation of this proceeding: 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed, without prejudice, however, to the right of the Commission 
to institute a new proceeding or to take such further or other action 
against the respondents, or any of them, at any time in the future as 
may be warranted by the then existing circumstances. 

Commissioner Mason not participating. 

Mr. Earl W. Kintner and Mr. J. D. Sharp for the Commission. 

Mr. W. J. Lindberg and Lenihan & Ivers, of Seattle, Wash., for 
Washington Brewers Institute and its officers and members. 

Skeel, McKelwy, Henke, Evenson & Uhlmann, of Seattle, Wash., 
also for Olympia Brewing Co. 

Chadwick, Chadwick & Mills, of Senttle Wash., also for Emil G. 
Sick, William H. Mackie, Sick’s Seattle Brewing & Malting Co., Sick’s 
Century Brewery, Sick’s Spokane Brewery, Inc. and Sick’s Brew- 
ing Co. 

Mr. D. Elwood Caples, of Vancouver, Wash., also for Gus V. Uhr 
and Interstate Brewery Co. 

Bogle, Bogle & Gates, of Seattle, Wash., also for Columbia Brew- 
eries, Inc. 

Paine, Lowe & Coffin, of Spokane, Wash., also for Bohemian Brew- 
eries, Inc., and 

Coleman & Coleman, of Everett, Wash., also for Pioneer Brewing 
Co. 

Mr. John M. Pipes, of Portland, Oreg., for Brewers Institute of 
Oregon, John M. Pipes and George F. Paulsen. 

Mr. Moe M. Tonkon and Mr. David S. Pattullo, of Portland, Oreg., 
for Henry W. Collins. 

Laing, Gray & Smith, of Portland, Oreg., for Blitz-Weinhard Co. 

Mr. Robert Weinstein, of Spokane, Wash., for Golden Age Brew- 
ery, Inc. 

Mr. BE. R. Hoerchner and Brobeck, Phleger & Harrison, of San 
Francisco, Calif., for California State Brewers Institute and various 
officers and members thereof. 

Hoffman, Davis & Martin, of San Francisco, Calif., for San Fran- 
cisco Brewing Corp. . 
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Mr. Norman A. Eisner, of San Francisco, Calif., for Acme Brew- 
eries and Karl IF’. Schuster. 

Burke, Marshall & Burke and Sheppard, Mullin, Richter & Balthas, 
of Los Angeles, Calif., for Stewart McKee & Co. 

Morrison, Hohfeld, Foerster, Shuman & Clark, of San Francisco, 
Calif., for Golden West Brewing Co. 

Mr. C. Stanley Skiles, of Boise, Idaho, for Idaho Brewers Institute 
and Stephen T. Collins. 

Jones, Pomeroy & Jones, of Pocatello, Idaho, for East Idaho Brew- 
eries, Inc. 

Howell, Stine & Olmstead, Ogden, Utah, for Becker Products Co. 

Mr. Smith Troy, attorney general, and Mr. Joseph P. Lavin, as- 
sistant. attorney general of the State of Washington, of Olympia, 
Wash. for State of Washington, intervenor. 

Mr. George Neuner, attorney general, and Mr. John K. Crowe, 
assistant attorney general of the State of Oregon, of Portland, Oreg., 
for State of Oregon, intervenor. 

Mr. Robert LH. Smylie, attorney general, and Mr. Don J. McClena- 
han, assistant attorney general of the State of Idaho, of Boise, Idaho, 
for State of Idaho, intervenor. 

Mr. Fred N. Howser, attorney general, and Mr. J. Albert Hutchin- 
son, deputy attorney general of the State of California, of San Fran- 
cisco, Calif., for State of California, intervenor. | 


Arpen JEwreLry Manuracrurine Co., Inc., Frep Asroms AND Lro 
Werner. Complaint, February 18, 1946. Order, November 28, 1950. 
(Docket 5422.) 

Charge: Neglecting, unfairly or deceptively, to make material dis- 
closure as to imported product or parts as domestic; in connection 
with the wholesale distribution and sale of domestic and imported 
merchandise of various kinds, including imitation pearls and ala- 
baster base beads for the manufacture of imitation pearls made into 
necklaces and other articles of jewelry. 

Comr.atnt: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Arden 
Jewelry Manufacturing Co., Inc., a corporation and Fred Abroms 
and Leo Weiner, individually and as officers of said corporation, here- 
inafter referred to as respondents, have violated the provisions of 
said act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracrapy 1. Respondent Arden Jewelry Manufacturing Co., Inc., 
is a corporation organized, existing and doing business under and by 
virtue of the laws of the State of Rhode Island, with its office and prin- 
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cipal place of business located at 99 Stewart Street, Providence, R. I. 
Individual respondents Fred Abroms and Leo Weiner are president 
and treasurer, respectively, of respondent corporation. Acting in 
their said official capacities, said individual respondents formulate 
and control, and have formulated, directed and controlled the respec- 
tive acts, policies and business affairs of said corporation. 

Par. 2. The respondents are now and for several years last past have 
been engaged in the wholesale distribution and sale of domestic and 
imported merchandise of various kinds, including imitation pearls 
and alabaster base beads for the manufacture of imitation pearls made 
into necklaces and other articles of jewelry in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

Respondents cause their said products, when sold, to be transported 
from their said place of business in the State of Rhode Island to pur- 
chasers thereof located in various other States of the United States and 
in the District of Columbia. 

Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in their said products in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 

Par. 8. In the course and conduct of their said business in connec- 
tion with the sale and distribution of their said imitation pearl neck- 
laces and other articles of jewelry, respondents have purchased large 
quantities of imitation pearls and base beads of foreign origin for 
the manufacture of imitation pearl necklaces from importers engaged 
in the sale and distribution of said products in the United States. 

Respondents operate a factory where they cause domestic base beads 
as well as base beads of foreign origin to be finished by dipping or 
spraying said products in a solution, thereby completing the manu- 
facture of said base beads into imitation pearls. After said process- 
ing as aforesaid, respondents sell and distribute their imitation pearls 
made into necklaces in commerce, together with other articles of 
jewelry. 

Respondents also process large quantities of base beads of foreign 
origin for others who are likewise engaged in the sale and distribution 
in commerce of imitation pearls made into necklaces and other articles 
of jewelry. 

Par. 4. At the time of the importation into the United States of the 
above-enumerated products, and at the time the said respondents re- 
ceived said products of foreign origin from importers, such products 
have been and are all labeled or marked with the word “Japan” or 
the words “Made in Japan” or the word “Spain” or the words “Made 
in Spain” or marked with other word or words indicating the coun- 


try of origin. 
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After said products are received in the United States, the respond- 
ents cause the words or marks indicating their foreign origin to be 
removed therefrom and thereafter sell and distribute the said prod- 
ucts made into necklaces and other articles of jewelry in commerce as 
above set forth, without any words or marks thereon indicating their 
foreign origin, and cause said products to be offered for sale and sold 
to members of the purchasing and consuming public in that condition, 
without informing the purchaser thereof that the said products are of 
foreign origin. 

Par. 5. There is a well-established practice among merchandisers 
generally to mark or label products of foreign origin and their con- 
tainers with the name of the country of their origin in legible Eng- | 
lish words in a conspicuous place. By reason thereof, a substantial 
portion of the buying and consuming public has come to rely and now 
relies upon such labeling or marking and is influenced thereby to dis- 
tinguish and discriminate between competing products of foreign and 
domestic origin, including imitation pearl necklaces. When prod- 
ucts composed in whole or in substantial part of imported materials 
are offered for sale and sold in the channels of trade in commerce in 
the various States of the United States and in the District of Colum- | 
bia, they are purchased and accepted as and for and taken to be prod- 
ucts wholly of domestic manufacture and origin unless the same are 
labeled, marked or imprinted in a manner which informs the pur- 
chaser that said products or substantial parts thereof are of foreign 
origin. 

Par. 6. There is now and for several years last past has been among 
members of the buying and consuming public, including purchasers 
and users of imitation pearl necklaces, a substantial preference for 
products which are wholly of domestic manufacture or origin, as. dis- 
tinguished from products of foreign manufacture or origin, or from 
products made in substantial part of materials or parts of foreign | 
origin. During recent years, and especially at the present time, there 
is a decided and overwhelming preference among American consum- 
ers for products of American manufacture and origin as distin- 
guished from products wholly or partly of Japanese manufacture and 
origin. 

Par. 7. The practice of the respondents, as aforesaid, of offering 
for sale, selling, and distributing their imitation pearl necklaces and 
other articles of jewelry of Japanese, Spanish, or other foreign origin 
without any labeling or marking to indicate to purchasers the 
Japanese, Spanish, or other foreign origin of such imitation pearl 
necklaces, has had and now has the capacity and tendency to, and 
does, mislead and deceive purchasers and prospective purchasers into 
the false and erroneous belief that said imitation pearl necklaces and 
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other articles of jewelry, and all of the parts thereof, are wholly of 

domestic manufacture and origin, and into the purchase thereof 

in reliance upon such erroneous belief. Furthermore, respondents’ 

said practice places in the hands of uninformed retailers of respond- 

ents’ imitation pearl necklaces and other articles of jewelry a means 

and instrumentality to mislead and deceive members of the buying 
and consuming public into the false and erroneous belief that said 

imitation pearl necklaces and all the parts thereof are wholly of 

domestic origin, and thus into the purchase thereof in reliance upon 

such erroneous belief. 

Par. 8. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Complaint dismissed by the following order: 

This matter came on for final consideration by the Commission 
upon the complaint, respondents’ answer thereto, testimony, and other 
evidence introduced before a trial examiner of the Commission there- 
tofore duly designated by it, recommended decision of the trial 
examiner, and brief of counsel supporting the complaint, no brief 
having been filed by respondents and oral argument not having been 
requested. 

The complaint herein charges respondents with the use of unfair 
and deceptive acts and practices in connection with the offering for 
sale, sale, and distribution of imitation pearl necklaces and other 
articles of jewelry of Japanese, Spanish, or other foreign origin with- 
out disclosing the foreign origin of such products. It appears from 
the record herein that the respondents do not import imitation pearls, 
but that they do import alabaster or glass beads. After importation, 
such alabaster or glass beads are put through a process by which they 
are converted into imitation pearls and thereafter used in necklaces 
and other articles of jewelry. 

Similar facts to those disclosed by the record herein were before 
the Commission in the matter of LZ. Heller & Son, Inc., et al., Docket 
5358.1 In that matter the Commission determined that the imported 
alabaster or glass beads are only one of the raw ingredients used in 
the manufacture of imitation pearls and that the imitation pearls 
so manufactured and necklaces and other articles of jewelry made 
therefrom are products of American manufacture, and that under 
these circumstances, disclosure of the foreign origin of the imported 
alabaster or glass beads should not be required when selling necklaces 
or other articles of jewelry containing such imitation pearls. The 
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reasons for such determination are fully set forth in the opinion of 
the Commission in that matter. The reasons therein set forth are 
controlling in this matter. 

The Commission having duly considered the matter and being 
now fully advised in the premises: 

It is ordered, That the complaint herein be, and the same hereby 
is, dismissed. 

Commissioner Mason not participating. 

Before Ur. John W. Addison, trial examiner. 

Mr. B. G. Wilson and Mr. Joseph Callaway for the Commission. 

Mr. Bernard B. Abedon, of Providence, R. I., for respondents. 


Natrona Coat anp Surr Inpustry Recovery Boarp, Its Orricers, 
Executive Boarp Members anD Members, Er AL. Complaint, Sep- 
tember 26, 1941. Order, December 1, 1950. (Docket 4596.) 

Charge: Combining, agreeing, and cooperating to control and regu- 
late the misses’, women’s, children’s and infants’ coat and suit industry 
in the United States in the interest of the respondents, and to restrain 
trade therein and monopolize the same through establishing so-called 
uniform standards of fair commercial practices relating to discounts, 
consignments, delivery charges, advertising subsidies, returns, can- 
cellations, cut, make and trim, incomplete garments, and group show- 
ings; through requiring display of respondent board’s label on all 
garments made by members, along with observance of the conditions 
attached thereto; and through policing and enforcing in coercive and 
various ways compliance therewith; 

Capacity, tendency, and effect of which agreements and conspiracies, 
and policies, practices, and acts and things done in pursuance thereof 
were: 

To tend to monopolize in the respondent manufacturers the busi- 
ness of manufacturing, selling, and distributing women’s, misses’, 
children’s and infants’ coats, jackets, caps, wraps, riding habits, knick- 
ers, Suits, ensembles, and skirts in most of the trade areas of the United 
States; 

To tend to monopolize in the respondent manufacturers the oppor- 
tunity to secure skilled labor for the manufacturers of such garments; . 

To establish fixed and maintained prices, discounts and various 
terms and conditions attending the sale of such merchandise in all 
parts of the country; 

To lessen, suppress and restrain competition in the sale of the mer- 
chandise, and to suppress, discriminate against and eliminate con- 
tractors, submanufacturers and small manufacturers who are or have 


been engaged in, or who desire to engage in, the manufacture and sale 
of such merchandise; and 
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To burden, hamper and interfere with the normal and natural flow 
of trade in commerce in such merchandise throughout the various 
States. 

Complaint against respondent board, fourteen associations of coat 
and suit manufacturers, officers thereof as such and as representative 
of the different members thereof, and the International Ladies Gar- 
ment Workers Union, their officers, etc., follows: 

Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the parties named in 
the caption hereof, and hereinafter more particularly described, desig- 
nated and referred to as respondents, have violated the provisions of 
said act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

ParaGRAPH 1. Respondent National Coat & Suit Industry Recovery 
Board, hereinafter referred to as respondent Recovery Board, is a 
corporation, organized, existing and doing business under and by 
virtue of the laws of the District of Columbia, with its office and prin- 
cipal place of business located at 132 West Thirty-first Street, New 
York City. The following named individuals are officers of said re- 
spondent corporation, and as such are designated as respondents 
herein :* 


1The Commission on November 7, 1941, approved stipulation substituting certain 
respondents, as follows: 

“Whereas the respondents named in the complaint herein, namely, Associated Garment 
Industries of St. Louis, Inc., and Manufacturers and Wholesalers Association of San 
Francisco, are not and have not been affiliated with the respondent Recovery Board, and 
have not participated in any of the practices complained of in the complaint; and 

“Whereas it appears that Milton.J. Levy, Esq., attorney at law, of New York City, is 
authorized to and hereby does enter his appearance herein as attorney for the parties to 
be substituted for the above-named respondents as hereinafter set forth; 

“Tt igs therefore stipulated and agreed by and between W. T. Kelley, chief counsel for 
the Commission, and Allen C. Phelps and George W. Williams, attorneys for the Federal 
Trade Commission, and Milton J. Levy, attorney for the substituted respondents herein- 
after named, that, subject to the approval of the Federal Trade Commission, the following 
parties be named as respondents in this matter, to wit: 

“(a) Associated Suit & Cloak Manufacturers Association of St, Louis, a corporation, 
and its officers and members: 

“Robert Dorfmont, acting chairman, 

“Molly Grossman, secretary-treasurer ; individually, and as the above officers and as 
representatives of the entire membership of Associated Suit and Cloak Manufacturers 
Association of St. Louis; 

“(b) Associated Coat and Suit Manufacturers of San Francisco, an unincorporated 
association, and its officers and members: 

“Samuel Bohne, chairman, 


“Samuel Farb, vice chairman, 
“Capen A. Fleming, executive director; individually, and as the above officers, respec- 


tively, and as representatives of the entire membership of Associated Coat and Suit 
Manufacturers of San Francisco, in the place and stead of the following parties named 
as respondents in the complaint, herein to wit: 

“(a) Associated Garment Industries of St. Louis, Inc., a corporation, and its officers 
and members : 


“Robert Dorfmont, acting chairman, 
“Molly Grossman, secretary-treasurer ; individually, and as the above officers and as 
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Gustave I. Aronow, vice chairman, Samuel L. Deitsch, treasurer, 
Alexander Printz, chairman, F. Nathan Wolf, secretary. 

The following named individuals are members of the executive 
board of said respondent, which is its governing board, and as such 
are designated as respondents herein: 

Gustave I. Aronow, Charles Baker, Morris Bialis, David Dubinsky, 
Samuel L. Deitsch, Joseph L. Dubow, Julius Edelson, Israel Feinberg, 
John Frumkes, Morris Goldman, Samuel Klein, Philip Kramer, Louis 
Levy, Isidore Nagler, Alexander Printz, Henry Rothman, Seymour M. 
Rivitiz, Bernard D. Rosenberg, Milton G. Rosenfeld, Sol Schott, 
Charles Sussman, Max E. Weinstock, Adolph G. Zalkus. 

The membership of the respondent National Coat & Suit Industry 
Recovery Board is made up of numerous corporations, partnerships, 
and individuals engaged in the manufacture, sale or distribution of 
clothing and merchandise, such as women’s, misses’, children’s, and 
infants’ coats, jackets, capes, wraps, riding habits, knickers, suits, 
ensembles and skirts, who have either signed a certificate of com- 
pliance with the board’s constitution and bylaws, or, who are mem- 
bers of associations, including those associations hereinafter named as 
respondents in paragraphs 2 to 16, inclusive, which, by virtue of their 
bylaws, are empowered to bind and have bound their members to the 
board. 

The membership of said respondent National Coat & Suit Industry 
Recovery Board changes from time to time by the addition and with- 
drawal of members so that all of the members of said organization at 
any given time cannot be specifically named as respondents herein with- 
out inconvenience and delay, and also said respondent members con- 
stitute a class so numerous as to make it impracticable to name them 
all individually as respondents herein. Therefore, the officers and 
executive board members hereinbefore named as respondents as such 
officers and board members are also made respondents as being truly 


representatives of the entire membership of ‘Associated Garment Industries of St. 
Louis, Inc. ; 

“(b) Manufacturers and Wholesalers Association of San Francisco, an unincorporated 
association, and its officers and members: 

“Samuel Bohne, chairman, 

“Samuel Farb, vice chairman, 

“Capen A. Fleming, executive director; individually, and as the above officers, respec- 
tively, and as representatives of the'entire membership of Manufacturers and Wholesalers 
Association of San Francisco. 

“It is further stipulated that the changes necessary to effect the above substitution of 
parties shall be made in the record of this proceeding, and that the attorney for said 
substituted respondents shall and hereby does waive service of the complaint herein and 
notice of hearing thereon upon the said substituted respondents, and agrees that this 
action may proceed against them in all respects as it could have done had such substituted 
respondents been named in the complaint and served in the first instance. It is further 
agreed that all of the allegations of the complaint pertinent to the respondents for whom 
such substitution has been made shall be considered as relating to said substituted respond- 
ents in the same manner as though the latter had been named as respondents in the original 
complaint.” 
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representative of all the members of said association, including those 
members not herein specifically named. 

Par. 2. Respondent Industrial Council of Cloak, Suit & Skirt 
Manufacturers, Inc., is a corporation, organized, existing and doing 
business under and by virtue of the laws of the State of New York 
and having its principal office and place of business located at 225 
West Thirty-fourth Street, New York City. The following named 
individuals are officers of said respondent corporation, and as such 
are designated as respondents herein : 

Samuel L. Deitsch, president, Jacques Linker, vice president, Al- 
bert Rauch, secretary, George Jablow, treasurer, Samuel Klein, ex- 
ecutive director. 

The membership of said respondent corporation changes from time 
to time by the addition and withdrawal of members, so that all of 
the members of said association at any given time cannot be spe- 
cifically named as respondents herein without inconvenience and de- 
lay, and also said respondent members constitute a class so numerous 
as to make it impracticable to name them all individually as respond- 
ents herein. Therefore, the officers hereinbefore named as respond- 
ents as such officers are also made respondents as being truly rep- 
resentative of all the members of said corporation, including those 
members not herein specifically named. 

Par. 3. Respondent Merchants’ Ladies’ Garment Association, Inc., 
iS a corporation organized, existing and doing business under and 
by virtue of the laws of the State of New York, and having its office 
and principal place of business at 225 West Thirty-fourth Street, 
New York City. The following named individuals are officers of 
said respondent corporation, and as such are designated as respond- 
ents herein: 

Gustave I. Aronow, president, Harry Appel, first vice president, 
Joseph L. Dubow, executive director. 

The membership of said respondent corporation changes from time 
to time by the addition and withdrawal of members so that all of 
the members of said association at any given time cannot be spe- 
cifically named as respondents herein without inconvenience and de- 
lay, and also said respondent members constitute a class so numerous 
as to make it impracticable to name them all individually as re- 
spondents herein. Therefore, the officers hereinbefore named as re- 
spondent as such officers are also made respondents as being truly rep- 
representative of all the members of said association, including those 
members not herein specifically named. 

Par. 4, Respondent Infants’ & Children’s Coat Association, Inc., 
is a corporation organized, existing and doing business under and by 
virtue of the laws of the State of New York, with its office and prin- 
cipal place of business located at 225 West Thirty-fourth Street, New 
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York City. The following named individuals are officers of said 
respondent corporation, and as such are designated as respondents 
herein: ; 

Henry Rothman, president ; Max P. Sonberg, vice president; Simon 
A. Penzner, secretary; Morris B. Kahn, treasurer; Charles Baker, 
executive director. 

The membership of said respondent corporation changes from time 
to time by the addition and withdrawal of members, so that all of the 
members of said association at any given time cannot be specifically 
named as respondents herein without inconvenience and delay, and 
also said respondent members constitute a class so numerous as to 
make it impracticable to name them all individually as respondents 
herein. Therefore, the officers hereinbefore named as respondents as 
such officers are also made respondents as being truly representative 
of all the members of said association including those members not 
herein specifically named. 

Par. 5. Respondent American Cloak & Suit Manufacturers’ Asso- 
ciation, Inc., is a corporation organized, existing and doing business 
under and by virtue of the laws of the State of New York, with its 
office and principal place of business located at 450 Seventh Avenue, 
New York City. The following named individuals are officers of said 
respondent corporation, and as such are designated as respondents 
herein: 

S. Schott, president ; L. Goldspinner, vice president ; A. Finkelstein, 
secretary; J. Krasner, treasurer; Charles M. Sussman, executive di- 
rector; Benjamin Schiller, manager. 

The membership of said respondent corporation changes from time 
to time by the addition and withdrawal of members so that all of 
the members of said association at any given time cannot be specifically 
named as respondents herein without inconvenience and delay, and 
also said respondent members constitute a class so numerous as to 
make it impracticable to name them all individually as respondents 
herein. Therefore, the officers are also made respondents as being 
truly representative of all the members of said association, including 
those members not herein specifically named. 

Par. 6. Respondent Boston Cloak Manufacturers’ Association is a 
voluntary unincorporated trade association, having its office and prin- 
cipal place of business located at 260 Tremont Street, Boston, Mass. 
The following named individuals are officers of said respondent asso- 
ciation, and as such are designated as respondents herein: 

Louis Greenberg, president ; Morris Speck, vice president; Maurice 
Baker, treasurer; Bernard D. Rosenberg, executive secretary. 

The membership of said respondent association changes from time 
to time by the addition and withdrawal of members, so that all of 
the members of said organization at any given time cannot be spe- 
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cifically named as respondents herein without inconvenience and de- 
lay, and also said respondent members constitute a class so numerous 
as to make it impracticable to name them all individually as respond- 
ents herein. Therefore, the officers hereinbefore named as respond- 
ents as such officers are also made respondents as being truly repre- 
sentative of all the members of said association, including those mem- 
bers not herein specifically named. 

Par. 7. Respondent Boston Coat & Suit Manufacturers Associa- 
tion is a corporation organized, existing and doing business under 
and by virtue of the laws of the State of Massachusetts, having its 
principal place of business located at 75 Kneeland Street, Boston, 
Mass. The following named individual is an officer of said respond- 
ent corporation, and as such is designated as a respondent herein: 
Seymour M. Rivitz, secretary. 

The membership of said respondent corporation changes from time 
to time by the addition and withdrawal of members, so that all of 
the members of said corporation at any given time cannot be spe- 
cifically named as respondents herein without inconvenience and de- 
lay, and also said respondent members constitute a class so numerous 
as to make it impracticable to name them all individually as respond- 
ents herein. Therefore, the officer hereinbefore named as respondent 
as such officer is also made respondent as being truly representative 
of all the members of said association, including those members not 
herein specifically named. 

Par. 8. Respondent Philadelphia Cloak & Suit Manufacturers As- 
sociation is a corporation organized, existing and doing business un- 
der and by virtue of the laws of the State of Pennsylvania, having 
its principal place of business located at 248 North Eleventh Street, 
Philadelphia, Pa. The following named individuals are officers of 
said respondent corporation, and as such are designated as respond- 
ents herein : Julius Edelson, president ; S. D. Bass, secretary. 

The membership of said respondent corporation changes from time 
to time by the addition and withdrawal of members, so that all of 
the members of said corporation at any given time cannot be named 
as respondents herein without inconvenience and delay, and also 
said respondent members constitute a class so numerous as to make 
it impracticable to name them all individually as respondents herein. 
Therefore, the officers hereinbefore named as respondents as such 
officers are also made respondents as being truly representative of all 
the members of said association, including those members not herein 
specifically named. 

Part oO: Respondent Cleveland Apparel Manufacturers Associa- 
tion, | Inc., is a corporation, organized, existing, and doing business 
under aad by virtue of the laws of the State of Ohio, having its office 
and principal place of business located at 405 Cleveland F ilm Ex- 
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change Building, Cleveland, Ohio. The following named individuals 
are officers of said respondent corporation, and as such are designated 
as respondents herein: A. H. Dettelbach, president; William Printz, 
vice president; William Altman, vice president; S. N. Berland, secre- 
tary; N. N. Goodman, treasurer. : 

The membership of said respondent corporation changes from time 
to time by the addition and withdrawal of members so that all of the 
members of said corporation at any given time cannot be specifically 
named as respondents herein without inconvenience and delay, and 
also said respondent members constitute a class so numerous as to make 
it impracticable to name them all individually as respondents herein. 
Therefore, the officers hereinbefore named as respondents as such of- 
ficers are also made respondents as being truly representative of all 
the members of said association, including those members not herein 
spec:fically named. 

Par. 10. Respondent Chicago Cloak & Suit Manufacturers In- 
dustrial Council is a corporation organized, existing and doing busi- 
ness under and by virtue of the laws of the State of Illinois, having its 
office and principal place of business located at 110 South Dearborn 
Street, Chicago, Ill. The following named individual is an officer of 
said respondent corporation, and as such is designated as a respondent 
herein: Max E. Weinstock, president. 

The membership of said respondent corporation changes from time 
to time by the addition and withdrawal of members, so that all of the 
members of said corporation at any given time cannot be specifically 
named as respondents herein without inconvenience and delay, and 
also said respondent members constitute a class so numerous as to 
make it impracticable to name them all individually as respondents 
herein. Therefore, the officer hereinbefore named as respondent as 
such cflicer is also made respondent as being truly representative of all 
the members of said association, including these members not herein 
specifically named. 

Par. 11. Respondent Associated Garment Industries of St. Louis, 
Inc., is a corporation organized, existing and doing business under 
and by virtue of the laws of the State of Missouri, having its office 
and principal place of business located at 1315 Railway Exchange 
Building, St. Louis, Mo. The following named individuals are 
officers of said respondent corporation, and as such are designated 
as respondents herein: Robert Dorfmont, acting chairman; Molly 
Grossman, secretary-treasurer. 

The membership of said respondent corporation changes from time 
to time by the addition and withdrawal of members, so that all of the 
members of said corporation at any given time cannot be specifically 
named as respondents herein without inconvenience and delay, and 
also said respondent members constitute a class so numerous as to make 
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it impracticable to name them all individually as respondents herein. 
Therefore, the officers hereinbefore named as respondents as such 
officers are also made respondents as being truly representative of all 
the members of said association, ic tncinie, those members not herein 
specifically named. 

Par. 12. Respondent Kansas City Garment Manufacturers Asso- 
ciation is a corporation organized, existing and doing business under 
and by virtue of the laws of the State of Missouri, having its office and 
principal place of business located at 908 Broadway, Kansas City, Mo. 
The following named individuals are officers of said respondent cor- 
poration, and as such are designated as respondents herein: Hyman 
Brand, president; E. D. Carlson, secretary; Max Morgan, treasurer. 

The membership of said respondent corporation changes from time 
to time by the addition and withdrawal of members, so that all of the 
members of said corporation at any given time cannot be specifically 
named as respondents herein without inconvenience and delay, and 
also said respondent members constitute a class so numerous as to 
make it impracticable to name them all as individual respondents 
herein. Therefore, the officers hereinbefore named as respondents 
as such officers are also made respondents as truly representative of 
all the members of said association, including all those members not 
herein specifically named. 

Par. 13. Respondent Los Angeles Coat & Suit Manufacturers’ Asso- 
ciation is a corporation organized, existing and doing business under 
and by virtue of the laws of the State of California, having its office 
and principal place of business located at 846 South Broadway, Los 
Angeles, Calif. The following named individuals are officers of said 
respondent corporation, and as such are designated as respondents 
herein: A. G. Zalkus, president; Harold O. Silbert, vice president ; 
E. M. Hackel, secretary-treasurer; Lee Gerstein, executive secretary. 

The membership of said respondent corporation changes from time 
to time by the addition and withdrawal of members, so that all of the 
members of said corporation at any given time cannot be specifically 
named as respondents herein without inconvenience and delay, and 
also said respondent members constitute a class so numerous as to 
make it impracticable to name them all as individual respondents 
herein. Therefore, the officers hereinbefore named as respondents 
as such officers are also made respondents as being truly representative 
of all the members of said association, including all those members 
not herein specifically named. 

Par. 14. Respondent Manufacturers & Wholesale Association of 
San Francisco is a voluntary unincorporated trade association, 
having its principal place of business located at 74 New Montgomery 
Street, San Francisco, Calif. The following named individuals are 
officers of said association and as such are designated as respondents 
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herein: Samuel Bohne, chairman; Samuel Farb, vice chairman; Capen 
A. Fleming, executive director. 

The membership of said respondent association changes from time 
to time by the addition and withdrawal of members so that all of 
the members of said corporation at any given time cannot be specifi- 
cally named as respondents herein without inconvenience and delay, 
and also said respondent members constitute a class so numerous as 
to make it impracticable to name them all as individual respondents 
herein. Therefore, the officer hereinbefore named as respondent as 
such officer is also made respondent as representing all the members of 
said association, including all those members not herein specifically 
named. 

Par. 15. Respondent Associated Cloak & Suit Manufacturers of 
Portland is a voluntary unincorporated trade association, having its 
office and principal place of business located at 708 Pittock Block, 
Portland, Oreg. The following named individual is an officer of said 
respondent corporation, and as such is designated as a respondent 
herein: Abe Eugene Rosenberg, secretary. 

The membership of said respondent association changes from time 
to time by the addition and withdrawal of members so that all of the ~ 
members of said corporation at any given time cannot be specifically 
named as respondents herein without inconvenience and delay, and 
also said respondent members constitute a class so numerous as to make 
it impracticable to name them all as individual respondents herein. 
Therefore, the officer hereinbefore named as a respondent as such offi- 
cer is also made a respondent as being truly representative of all the 
members of said association, including all those members not herein 
specifically named. 

Par. 16. Respondent members of the Recovery Board who have 
executed certificates of compliance with the Board, and respondent 
members of the corporations and associations named as respondents 
in paragraphs 2 to 15 above, hereinafter referred to as manufacturer 
respondents, are individually engaged in the manufacture, sale or dis- 
tribution of the garments and merchandise described in paragraph 1 
hereof, with their several shops, plants, and facilities located in many 
different States of the United States. Most of said individual respond- 
ents cause their said merchandise, when so sold, to be transported 
from the State wherein it is manufactured across State lines into 
or through other States. Many of said individual respondents im- 
port into the States in which their several establishments are located 
from other States, cloth, fabrics and materials of various kinds used 
in the manufacture of said merchandise. There has been and now is 
a continuous current of interstate trade and commerce in said raw 
materials between the sellers thereof and said individual respondent 
and in said clothing between said individual respondents and the 
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purchasers of such merchandise, located throughout the various States 
of the United States. 

Par. 17. Said manufacturer respondents are in competition with 
one another in the manufacture, sale, and distribution of said de- 
scribed merchandise in the various localities and trade areas in the 
United States in which they respectively operate, except insofar as 
their said competition has been hindered, lessened, and restrained, or 
potential competition among them forestalled, by the practices and 
methods of said respondents and other respondents, hereinafter set 
forth. There are other corporations, partnerships, firms, and indi- 
viduals, engaged in the manufacture, sale, and distribution of such 
clothing, in the various localities and trade areas of the United States, 
in competition with one another and with one or more of said manu- 
facturer respondents, except insofar as such competition has been 
hindered, lessened, and restrained, or potential competition among 
them forestalled, by the use of said respondents and other respondents 
of the practices and policies hereinafter described. 

Par. 18. Respondent International Ladies’ Garment Workers’ 
Union is an unincorporated union of workers in the garment industry, 
having its principal office and place of business located at 3 West 
Sixteenth Street, New York City. The following named individuals 
are officers of said respondent corporation, and as such are designated 
as respondents herein: David Dubinsky, president-general secretary ; 
Luigi Antonini, first vice president; Frederick F. Umhey, executive 
secretary. 

Said respondent Union is governed and its policies directed and con- 
trolled by a General Executive Board. The members of said board, 
who are likewise designated as respondents herein, are: 


Morris Bialis, Louis Levy, 
Joseph Breslaw, Isidore Nagler, 
Max Cohen, Salvatore Ninfo, 
Anthony Cottone, Samuel Otto, 
Israel Feinberg, Myer Perlstein, 
Harry Greenberg, Rose Pesotta, 
Jacob Heller, Elias Reisberg, 
Julius Hockman, George Rubin, 
Abraham W. Katovsky, Samuel Shore, 
Philip Kramer, Harry Wander, 
Charles Kreindler, Charles S. Zimmerman. 


The membership of said respondent association changes from time 
to time by the addition and withdrawal of members so that all of the 
members of said corporation at any given time cannot be specifically 
named as respondents herein without inconvenience and delay, and 
also said respondent members constitute a class so numerous as to 
make it impracticable to name them all as individual respondents 
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herein. Therefore, the officers and general executive board members 
hereinbefore named as respondent as such officers, and board mem- 
bers are also made respondents as being truly representative of all the 
members of said association, including all those members not herein 
specifically named. The membership of said respondent International 
Ladies’ Garment Workers’ Union is made up of various local unions — 
and their members, consisting of cloak and suit workers engaged in 
the manufacture of the garments described in paragraph 1 hereof. 

Respondents named in this paragraph have been and are engaged 
in certain unfair acts, practices, and methods, hereinafter described, 
which hinder, lessen, and restrain competition in interstate commerce 
in said merchandise among the other respondents and among such 
other respondents and their competitors not designated as respondents 
herein. 

Par. 19. The various organizations, other than the Recovery Board, 
named as respondents herein, and the individual officers and members 
of said organizations and of the Recovery Board, have been and are 
concertedly cooperating with the Recovery Board and aiding and as- 
sisting it in effectuating the purposes for which it was organized, as 
hereinafter stated, and in imposing its policies upon all those con- 
nected with the coat and suit industry in the United States. The vol- 
ume of business done by the individual manufacturer respondents be- 
longing to or affiliated with the Recovery Board constitutes approxi- 
mately 90 percent of the trade in such merchandise throughout the 
United States, and in many localities it constitutes 100 percent thereof. 
Respondents jointly have and do dominate and control the policies, 
practices, terms, and conditions upon which this class of merchandise 
has been and is manufactured and marketed in this country. 

Par. 20. Respondent Recovery Board was organized in 1935, and 
has adopted and effectuated a constitution and various bylaws. The 
constitution divides the coat and suit industry of the country into four 
areas, each of which is governed as to local matters within the area of 
a regional board. Each regional board is composed of representatives 
of the manufacturers, or employer groups, including respondent manu- 
facturer associations and corporations, and of representatives of re- 
spondent International Ladies’ Garment Workers’ Union. The gov- 
erning body of respondent Recovery Board is designated as the na- 
tional executive board, and is composed of representatives of the re- 
gional boards and of the respondents American Cloak & Suit Manu- 
facturers Association, Inc., the Industrial Council of Cloak, Suit & 
Skirt Manufacturers, Inc., the Merchants Ladies’ Garment Association, 
Inc., the Infants’ & Children’s Coat Association, Inc., and the Interna- 
tional Ladies’ Garment Workers’ Union. Under the constitution the 
national executive board is authorized to adopt bylaws and take what- 
ever steps are necessary to effectuate the purposes of respondent Re- 


DISMISSALS—NAT’L COAT & SUIT INDUS. BOARD ET AL.-COMPLAINT 1563 


covery Board, and it is provided in the constitution that the bylaws 
shall provide for the establishment and maintenance of uniform stand- 
ards of fair commercial practice. 

Par. 21. Since the organization of respondent National Coat & Suit 
Industry Recovery Board, the respondents hereinabove named and 
described, and each of them, under varying circumstances and degrees 
of cooperation and willingness, and for differing periods of time, have 
entered into, acquiesced in, or observed various agreements and under- 
standings to hinder and suppress competition in the interstate sale and 
distribution of the merchandise hereinabove referred to in the United 
States, and have joined in or participated in combinations and con- 
spiracies to restrain such trade and to promote a monopoly therein 
among themselves. The primary purpose of such agreements, under- 
standings, combinations, and conspiracies has been to control and regu- 
late the misses’, women’s, children’s, and infants’ coat and suit industry 
in the United States in the interest of the respondents. To further 
this objective, respondents have sought to compel every coat and suit: 
manufacturer in the country to become a member of respondent Re- 
covery Board and to continue himself in good standing with such: 
board. In furtherance of such objectives, respondent Recovery Board, 
aided and assisted by the other respondents, has imposed or attempted 
to impose upon all factors in the coat and suit industry, including one 
another, and including independent manufacturers, jobbers, whole- 
salers, selling agents, resident buyers and retailers, rules, regulations 
and requirements, hereinafter more particularly described, which were 
designed to bring about and which brought about various restraints 
and partial restraints upon the freedom of competitive action of many 
of such factors, and which hindered and suppressed competition in 
many of its phases in said industry. The nature, scope, purposes, re- 
sults and effect of such agreements and conspiracies, together with the 
means used to effectuate the same, are hereinafter more particularly 
set forth. 

Par. 22. Pursuant to the said agreements and conspiracies and under 
its constitution, respondent Recovery Board, with the aid and coopera- 
tion of the other respondents, has adopted, promulgated, effectuated, 
and enforced certain so-called uniform standards of fair commercial 
practice, among which are the following: 

It shall be deemed an unfair commercial practice for member concerns to 
eontract to sell or to sell articles to anyone upon terms and conditions other 
than as are hereinafter provided. 

In accordance with and pursuant to article VI of the constitution, any viola- 
tion of the following shall be deemed to be unfair trade practices: 

1. Terms of discount.—Terms of discount on seasonal merchandise shall 
not exceed 8 percent, 10 days, end of month, 7/10/30 end of month, 6/10/60 end 
of month, or net 5 days after last due date. Anticipation shall not be allowed 
at a rate in excess of 6 percent per annum. 
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2. Consignment sales—No merchandise shall be sold on open order subject 
to return or on memorandum, consignment, or approval, nor on a guarantee 
of sale basis. 

3. Delivery charge.—All sales shall be f. o. b. city of manufacture, except 
that city as used in this section shall mean the metropolitan area. 

4. Advertising subsidies.—No member of the industry shall pay for any adver- 
tising which a retailer may utilize in connection with the sale of merchandise 
of such member of the industry. 

5. Returns.—No return merchandise shall be accepted for credit other than 
for defects of manufacture, delay in delivery, or for nonconformity with order, 
but in no event shall such returns be accepted unless made within 5 working 
days of receipt. 

6. Cancellations—a. No member concern shall accept a cancellation save 
for failure to make delivery of garments within the time specified on the order. 

b. Garments not shipped within the time specified in the order shall, never- 
theless, remain on order until cancelled in writing and 8 working days of grace 
shall be granted for the completion of shipment after the receipt of such notice 
of cancellation. 

7. Cut, make, and trim.—No member concern shall make garments from 
fabrics, trimmings, and/or other materials owned or supplied by a retail distrib- 
utor or the agent, representative, or corporate subsidiary or affiliate of such retail 
distributor ; nor shall he manufacture garments from fabrics, trimmings, and/or 
other materials, the purchase of which is made upon the credit of, or the payment 
for which, is guaranteed by such retail distributor, its agent, representative, 
corporate subsidiary, or affiliate of such retail distributor, except that manu- 
facturers and/or contractors may make garments on the above basis for mail 
order firms designated as such by this body, provided that the mail order firm so 
designated shall designate and file with this body the number and names of the 
manufacturers and/or contractors actually required by them for any work and 
shall confine and distribute such work equitably to and among sucb named manu- 
facturers and/or contractors, provided, further, that any mail order firm operat- 
ing under this exception shall pay an allowance to the manufacturer and/or 
contractor for overhead. 

8. Incomplete garments.—No member concern shall deliver coats to any retailer 
in incomplete form so that the retailer may complete the garment or attach fur 
thereto, nor shall any contractor or submanufacturer deliver coats to any jobber 
or manufacturer for completion in this manner, nor shall any jobber or manu- 
facturer receive such incomplete garments. 

9. Group showing.—No member concern shall submit any garments to group 
showings. No samples shall be left at any retail or buying office for comparison 
purposes. 


Par. 23. Pursuant to the said agreements and conspiracies, re- 
spondents have adhered to and made effective through cooperation 
and concerted action the following provisions of the constitution of 
the respondent Recovery Board: 

All garments manufactured or distributed by members of this 
body shall bear a label of the Recovery Board to signify to purchasers 
of said garments the conditions under which they are manufactured. 

Each label shall bear a registration number especially assigned to 
each member concern by the national executive board of the coat and 
suit: industry. 
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The national executive board shall establish rules and regulations 
and set up appropriate machinery for the issuance of the label and 
the inspection, examination, and supervision of the practices of mem- 
ber concerns, using such labels in observing the provisions of this 
body, for the purpose of ascertaining the right of said member con- 
cern to the continued use of said label and of insuring to such indi- 
vidual member concern that the symbolism of such label will be main- 
tained by virtue of the compliance with the practices herein con- 
tained by all other member concerns using such labels. 

The charge to member concerns for such label shall not exceed an 
amount to defray actual cost of the label and the cost of maintaining 
this body and of the regional boards. 

Pursuant to said agreements and conspiracies, respondent Inter- 
national Ladies’ Garment Workers’ Union has followed a policy, in 
agreement with the other respondents, of not permitting its members 
to work on any garment in the process of manufacture unless such 
garment was to bear, and did bear, when completed, one of the above- 
mentioned labels. The respondents by cooperative and concerted ac- 
tion have coerced and compelled recalcitrant members of respondent 
manufacturer associations, together with numerous independent coat 
and suit manufacturers not affiliated with or members of said respond- 
ent associations and not theretofore members of respondent Recovery 
Board, to purchase said labels from respondent Recovery Board and 
to attach them to all garments manufactured and sold by said man- 
ufacturers. Respondent Recovery Board pursued a policy of requir- 
ing manufacturers to agree to abide by the constitution and bylaws, 
including the above-described rules of fair commercial practice, of 
said Recovery Board, as a prerequisite to securing such labels. 

By the means above outlined, respondent Recovery Board has sold 
many millions of said labels each year since 1935, and has exacted 
payments therefor from coat and suit manufacturers amounting to 
several hundred thousand dollars per annum. In addition, said re- 
spondent has imposed upon such manufacturers an additional ex- 
pense of several hundred thousand dollars, representing the cost of at- 
taching said labels to the garments manufactured for sale and dis- 
tribution by such manufacturers. 

Par. 24. It is customary for most manufacturers of coats and suits 
to manufacture garments of various grades and to price the various 
grades for sale to retailers at a usual price level for each grade. As 
a result, there are and have been in the trade certain classifications 
of garments based upon the diverse prices at which each classifica- 
tion is sold by the manufacturers. For example, prior to 1937, gar- 
ments selling at $10.75 each represented a well-known and firmly es- 
tablished price level in the industry. Pursuant to said agreements 
and conspiracies, respondents, about 1937, acting through respondent 
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Recovery Board, increased some of said price levels to the extent of $1 
for each level and established and fixed a new price level at the in- 
creased figure. At the same time and in connection with such in- 
crease in the various price levels, respondents established and fixed 
the maximum amounts which coat and suit manufacturers were per- 
mitted to pay for cloth to be made into coats and suits selling at each 
price level and the maximum permissible cost of all materials re- 
quired for garments in each classification. ; 

Par. 25. To effectuate said conspiracy, agreements, and understand- 
ings and to attain the ends thereof, said respondent Recovery Board, 
respondent manufacturer associations and their members and respond- 
ent labor union, acting concertedly and cooperatively, have done the 
following things, among others: 

1. Adopted, effectuated, and enforced the above-mentioned so- 
called uniform standards of fair commercial practice and pricing 
policies. 

2. Set up, under the constitution of said Recovery Board, committees, 
groups, and officials to enforce the terms and provisions of respond- 
ents’ said program and agreements, and to discipline and penalize 
violators thereof. 

3. Coerced coat and suit manufacturers into signing agreements to 
observe the constitution, bylaws, and so-called rules of fair commercial 
practice, adopted and to be adopted by respondent Recovery Board. 

4. Coerced coat and suit manufacturers into agreeing to pay and 
paying charges set by respondent Recovery Board for the above- 
described labels, and into agreeing to attach such labels to all garments 
manufactured and distributed by them. 

5. Coerced coat and suit manufacturers into agreeing to submit and 
submitting to investigations, examinations, and audits of their books, 
records, merchandise, premises, and practices by respondent Recovery 
Board to enable it to ascertain whether its constitution and bylaws 
were being observed and complied with. 

6. Pursued a policy of investigating all complaints and informa- 
tion received relating to alleged violations of the requirements of re- 
spondents’ said program and of respondent Recovery Board’s so-called 
standards of fair commercial practices; of coercing such alleged vio- 
lators into conforming to such requirements and practices; of publish- 
ing the names of recalcitrant members or others engaged in the 
industry, who failed or refused to submit to such coercion ; of sum- 
moning such alleged violators to hearings before representatives of 
respondent Recovery Board, and of penalizing them by levying fines 
and assessments upon them, and by other means. 

7. Pursued a policy of investigating business disputes between coat 
and suit manufacturers and retailer customers: of investigating the 


business methods and conduct of particular retailers; and of compil- 
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ing and publishing lists of retailers whose methods or conduct was 
considered to be unsatisfactory or inconsistent with the requirements 
of respondents’ said so-called standards of fair commercial practices. 

8. Placed unreasonable restrictions around the business relation- 
ships between coat and suit manufacturers and contractors and sub- 
manufacturers, and in many cases prevented contractual relations 
among them. ‘ 

9. Respondents, during the period herein mentioned, have done and 
performed many other acts and things to carry out the purposes of 
and to further the objects of said agreements and understandings, to 
enforce and effectuate the same, and to impose the requirements there- 
of generally upon those engaged in the manufacture, sale, and distri- 
bution of said merchandise in the United States. 

Par. 26. The capacity, tendency, and effect of the aforesaid agree- 
ments and conspiracies and the policies, practices, and the acts and 
things done and performed by respondents in pursuance thereof are 
and have been: 

1. To tend to monopolize in respondent manufacturers the business 
of manufacturing and of selling and distributing the above-described 
merchandise in most of the trade areas of the United States. 

2. To tend to monopolize in respondent manufacturers the oppor- 
tunity to secure skilled labor for the manufacture of such garments. 

3. To establish, fix, and maintain prices, discounts and various terms 
and conditions attending the sale of such merchandise in all parts of 
the country. . 

4. To unreasonably lessen, suppress, and restrain competition in 
the sale of said merchandise throughout the United States and in the 
District of Columbia, and to deprive wholesalers, jobbers, selling 
agents, resident buyers, retailers, and the purchasing public of the 
advantages of price, terms, and conditions of sale, service, and other 
considerations which they would receive and enjoy under conditions 
of normal and unobstructed and free and fair competition in said 
trade and industry, and to otherwise operate as a restraint upon, ob- 
struction to, and detriment to the freedom of fair and legitimate 
competition in such trade and industry. 

5. To suppress, discriminate against, and eliminate contractors, 
submanufacturers and small manufacturers who are or have been 
engaged in, or who desire to engage in, the manufacture and sale of 
said merchandise. 

6. To burden, hamper, and interfere with the normal and natural 
flow of trade and commerce in said merchandise from, into, and 
through the various States of the United States and the District of 
Columbia. 

Par. 27. The acts and practices of said respondents, as herein 


alleged, are all to the prejudice of the public; have a dangerous tend- 
919675—53——102 


1568 FEDERAL TRADE COMMISSION DECISIONS 


ency to hinder and prevent, and have actually hindered and prevented 
competition between and among said manufacturers in the sale of their 
said products in commerce within the intent and meaning of the 
Federal Trade Commission Act; and placed in the member respond- 
ents power to control and enhance prices and other terms and condi- 
tions in connection with the manufacture and sale of their said prod- 
ucts; have a dangerous tendency to create in respondents a monopoly 
in said products in such commerce; have unreasonably restrained such 
commerce in their said products, and constitute unfair methods of 
competition and unfair and deceptive acts and practices, in commerce, 
within the intent and meaning of the Federal- Trade Commission Act. 


Complaint dismissed without prejudice by the following order: 

This matter coming on for further consideration by the Com- 
mission upon its own motion; and 

It appearing that the complaint originating the proceeding was 

issued September 26, 1941, and that the acts and practices alleged to 

have been in violation of the Federal Trade Commission Act all oc- 
curred more than 10 years ago under economic conditions which dif- 
fered materially from those now prevailing ; and 

It further appearing that the recard on which the case was sub- 
mitted for decision is deficient in a number of respects, and that a 
correction of the deficiencies would involve a reopening of the pro- 
ceeding and probably the receipt of substantial additional evidence, 
all at considerable expense to the Commission and to the respondents; 
and 

The Commission being of the opinion that the public interest will be 
better served by a dismissal of the complaint than by a continuation 
of the proceeding, it being understood, however, that this action does 
not constitute an adjudication of any of the issues involved or preju- 
dice the right of the Commission to conduct a further investigation 
into the respondents’ business practices and to take such further action 
as the Commission may consider warranted as a result of such investi- 
gation, or otherwise: 

Accordingly, it is ordered, That the complaint in this proceeding 
be, and it hereby is, dismissed without prejudice to the right of the 
Commission to take such further action against the respondents at 
any time in the future as may be warranted by the then existing cir- 
cumstances. 

Before Mr. Andrew B. Duvall and Mr. Webster Ballinger, trial 
examiners. 

Mr. George W. Williams for the Commission. 

Mr. Milton J. Levy, Klein & Weinberger, Goldwater & F lynn, Mr. 
Max H. Zuckerman, Mr. Emil Schlesinger and Willkie, Owen, Farr, 
Gallagher & Walton, of New York City, and Mr. Max Uviller, of 
Brooklyn, N. Y., for respondents. 
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Tue Procrer & GamBin Co. Complaint, April 2, 1943. Order, 
December 4, 1950. (Docket 4937.) 

Charge: Advertising falsely or misleadingly as to comparative 
merits, competitive products, qualities, properties or results, safety 
and scientific or relevant facts, and disparaging or misrepresenting 
competitors or their products as to qualities, properties, or results 
and safety of products; in connection with the manufacture and sale 
of a liquid dentifrice designated as “Teel.” 

CompLaint:? Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that The 
Procter and Gamble Co., a corporation, hereinafter referred to as 
the respondent, has violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof 
would be in the interest of the public, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParaGrapH 1. The respondent is a corporation organized, existing, 
and doing business under the laws of the State of Ohio, with its prin- 
cipal office and place of busines located in Cincinnati, Ohio. 

Par. 2. Respondent is now, and for several years last past has been, 
engaged in the manufacture and sale of a liquid dentifrice designated 
as “Teel.” Said dentifrice is a solution of glycerine, sugar, alcchol, 
water, and sodium alkyl] sulphate, together with coloring, flavoring, 
and thickening agents. Its principal cleansing ingredient is sodium 
alkyl sulphate, which is a sulphated higher alcohol having detergent 
qualities similar to those of soap. “Teel” is advertised, sold, and 
offered for sale by respondent for daily home use as a dentifrice 
to be used with a toothbrush in the cleaning of teeth. 

In the course and conduct of its business, the respondent causes said 
product, when sold, to be transported from its place of business in 
the State of Ohio to the purchasers thereof located in various other 
‘States of the United States and in the District of Columbia. Re- 
spondent maintains, and at all times mentioned herein has maintained, 
a course of trade in said product in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 3. Respondent, during the times mentioned herein, has been 


1The Commission on July 21, 1943, issued an order amending complaint, as follows: 

“This matter coming on to be heard by the Commission upon the motion of Richard P. 
Whiteley, assistant chief counsel, and Merle P. Lyon, trial attorney, that the complaint 
in this proceeding be amended by inserting the word ‘The’ before the corporate name of 
the respondent wherever it appears in the complaint, and that the answer heretofore filed 
to the complaint stand as answer to the amended complaint, and it appearing that the cor- 
rect name of the respondent is ‘The Procter & Gamble Co.,’ and the Commission having duly 
considered the matter, and being now fully advised in the premises ; 

“Tt is ordered, That the complaint herein be amended by inserting the word ‘The’ 
before the corporate name of the respondent wherever it appears in the complaint. 

“Tt is further ordered, That the answer filed herein on May 15, 1948, stand as answer 
of the respondent to the complaint, as amended.” 
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and is now in substantial competition with other corporations and 
with persons, firms, and partnerships engaged in the sale and dis- 
tribution of tooth powders and tooth pastes intended and used for 
cleansing teeth, in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 4. In the course and conduct of its aforesaid business, the 
respondent has disseminated, and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements con- 
cerning its said product by the United States mails and by various 
other means in commerce, as commerce is defined in the Federal Trade 
Commission Act; and respondent has also disseminated, and is now 
disseminating, and has caused, and is now causing the dissemination 
of, false advertisements concerning its said product by various means 
for the purpose of inducing, and which are likely to induce, directly 
or indirectly, the purchase of said product in commerce, as commerce 
is defined in the Federal Trade Commission Act. 

Among and typical of the false, misleading, and deceptive state- 
ments and representations contained in said advertisements dissemi- 
nated and caused to be disseminated as hereinabove set forth, by the 
United States mails, by advertisements inserted in newspapers and 
periodicals, by circulars, leaflets, and pamphlets, by means of radio 
continuities and other advertising literature, are the following: 


Scientific research has proved that this damage to teeth is caused by regular 
brushing with dentifrices containing abrasives. Recent clinical studies show 
that 8 out of 10 adults examined risk this tooth injury because the softer part of 
one or more teeth is left exposed with no hard enamel to protect it. This ex- 
posure is usually due to shrinking gums—a condition which becomes more serious 
as time goes on. Every dentifrice tested containing an abrasive will gradually 
cut cavities in this softer part of teeth. You can avoid this serious trouble by 
changing to Teel Liquid Dentifrice because it contains absolutely no abrasives 
of any kind. : 

Scientific Tests Show How Amazing New Liquid For Brushing Teeth Avoids 
This Injury. Millions are Risking This Injury to Their Teeth—Be Safe! Brush 
your Teeth The Liquid Way! New Liquid Dentifrice Cannot Injure Teeth— 
Contains Absolutely No Abrasives. Yes, literally millions of people are un- 
knowingly causing serious damage to their teeth which Nature can never repair. 
This injury is caused—not by the tooth brush itself—but by regular brushing 
with dentifrices containing abrasives. Gradually as the months go by, these 
abrasives cut cavities into the soft part of teeth along the gum line exposed by 
shrinking gums, where there is no hard, protective enamel. In fact, among 
people who brush their teeth regularly, a very large percentage of all cavities 
along the gum line that require filling are probably the result of this injury. 
These startling facts—long known to many dentists—were recently confirmed 
by scientific research. Eminent independent scientists made laboratory tooth- 
brushing tests with a number of dentifrices containing abrasives. Every one 
cut cavities into the soft part of the teeth. 

Millions of People Are Slowly Brushing Cavities in the Exposed Softer Parts 
of Their Teeth. 
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(Enlarged Photo of Three-Pronged Molar Tooth with Groove in Side) illus- 
trating injury When Soft Part of Tooth is Exposed. 8 out 10 Adults 
Examined Risk this Damage. Naturally, you want to save your precious teeth 
from the injury pictured above. Liquid Dentifrice—because it contains no 
abrasives—cannot do this to your teeth. 

See that cavity? Brushing did it. Serious Injuries Disclosed! Reporting 
on studies at leading research foundation clinic, a recognized dental authority 
Says that of all patients regularly using tooth pastes or powders, 58 percent 
had actually brushed cavities into softer parts of teeth exposed by receding 
gums, and also that—8 out of 10 run this risk constantly. 

Millions Abuse Teeth Right While They Try to Clean Them! New Safe Teel 
Way—Only One Extra Minute a Week! Teel Brightens Safely! You may be 
destroying your beauty—without even knowing it! In fact, according to dental 
research, the chances may be 8 in 10 you’re inviting ugly cavities that may need 
filing. Most adults have receded gums—exposing softer parts of teeth. Grad- 
ually, cavities are worn in these soft parts by the abrasives in popular denti- 
frices. But—Teel protects teeth because it contains no abrasives. And—note 
particularly—Teel is the Only Leading Dentifrice That Contains No Abrasives. 
The new Teel way reveals sparkling beauty fast—makes your teeth look their 
loveliest. So refreshing too! So easy to use! Simply brush with Teel twice 
daily—then for one extra minute a week brush with Teel and plain baking soda. 
Get Teel Today. There’s beauty in every drop. 

HOW TO END this Important cause of TOOTH INJURY. Stop cutting 
cavities like this in your teeth by changing to liquid dentifrice—it cleans teeth 
utterly without abrasives. 

Save Your Teeth From This Injury by Changing to Liquid Dentifrice—it 
beautifies teeth without abrasives. 

Yes, it’s Scientific Fact! Abrasives contained in dentifrices are causing 
millions of people to slowly injure their teeth. These abrasives consist of 
tiny, insoluble particles so small that you can’t see or feel them. Yet they are 
so hard that, as you brush them back and forth, they gradually wear away the 
softer part of your teeth whenever this part is exposed by shrinking gums. You 
can save your teeth from this appalling injury simply by changing to the revolu- 
tionary new liquid dentifrice—Teel. 

New Wonder-Liquid takes place of Tooth Paste and Powders ... Cleans 
Teeth Safely. 

Make This Test—it reveals any abrasive in your dentifrice. Tonight, put 
some of your regular dentifrice in a glass of water and stir thoroughly. Let it 
stand overnight. When you see a white sediment in the bottom of the glass, 
you know your dentifrice contains an abrasive. Teel, however, leaves no sedi- 
ment, proving it contains no abrasives which could injure exposed, softer parts 
of your teeth along the gum line. 

Par. 5. Through the use of the statements hereinabove set forth 
and others similar thereto not specifically set out herein, respondent 
has represented and now represents, directly and by implication, that 
most of the popular tooth pastes and tooth powders contain abrasives 
and in the course of normal use cut cavities which require filling in 
the softer portions of the tooth structure exposed by receding gums; 
that abrasion caused by the use of such tooth pastes and powders is 


one of the most common causes of dental cavities along the gum line 
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which require filling; that a large proportion of the public are con- 
stantly exposing their teeth to serious damage and injury through 
the use of the tooth pastes and powders generally sold and used for 
tooth cleaning purposes; that Teel is a revolutionary discovery in 
dental science, cleans teeth “utterly” or to the highest degree, is a 
complete and satisfactory substitute for the popular brands of tooth 
pastes and powders; and that the insolubility, in water, of the in- 
gredients in tooth pastes and powders is evidence of the presence of 
harmful abrasives. 

Par. 6. The aforesaid statements and representations are false, mis- 
leading, and deceptive. In truth and in fact, while most dentifrices 
in common use contain abrasives, they do not as normally and custo- 
marily used, cut cavities, which require filling, in any portion of the 
tooth structure. Abrasion arising through the use of the popular 
brands of tooth pastes and powders does not commonly cause dental 
cavities which require filling, and no large proportion of the public 
expose their teeth to serious damage or injury by the use of tooth 
pastes and powders in popular use. Respondent’s product is not a 
revolutionary discovery in dental science as liquid dentifrices pos- 
sessing similar properties have been on the market for many years. 
Said product does not and cannot clean teeth “utterly” or to the high- 
est degree as it cannot be depended upon to prevent the depositions 
of stains and mucin plaques on the teeth. It is not a complete and 
satisfactory substitute for tooth pastes and powders in common use 
since, having no abrasive qualities, it cannot as effectively clean teeth 
and is inferior as a cleansing and polishing agent to many of the 
popular brands of tooth pastes and powders on the market Further- 
more, the use of said product permits discoloration of the teeth, which 
can only. be removed by a substance having abrasive qualities. It 
is not possible to determine whether a dentifrice contains harmful 
abrasives by means of the solubility test advocated by respondent. 
Practically all tooth pastes and tooth powders contain insoluble mat- 
ter, but whether this matter is of such a nature as to be harmful by abra- 
sive cannot be disclosed by this test and such test has no relation to, 
and is no satisfactory proof of, the superiority of respondent’s prod- 
uct as compared with competitive tooth pastes and powders. In truth 
and in fact, a mild abrasive such as is contained in most tooth pastes 
and powders is desirable and necessary as an ingredient in a satis- 
factory and effective dentifrice. 

The aforesaid statements contained in respondent’s advertisements 
are not only false, misleading, and deceptive to the purchasing public, 
but unfairly defame and disparage the products of respondent’s com- 
petitors in that it is represented that most widely sold and used tooth 
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pastes and tooth powders are harmful to the teeth, and are unsafe 
and dangerous to use, when such is not the fact. 

Par. 7. The use by the respondent of the foregoing false, mislead-— 
ing, deceptive, and disparaging representations has had and now has 
the tendency and capacity to, and does, mislead and deceive a sub- 
stantial portion of the purchasing and consuming public into the 
erroneous and mistaken belief that said statements and representa- 
tions are true and into the purchase of substantial quantities of re- 
spondent’s product because of such erroneous and mistaken belief. 
As a result thereof, injury has been and is now being done by re- 
spondent to competition in commerce among and between the several 
States of the United States and in the District of Columbia. 

Par. 8. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Complaint dismissed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon a mo- 
tion, filed by counsel in support of the complaint, requesting that this 
case be closed without prejudice to the right of the Commission to re- 
open the same and to take such further action in connection therewith 
at any time in the future as may be warranted; and 

It appearing from the record that the complaint charges the re- 
spondent with having disseminated in advertising a number of false 
and deceptive statements and representations concerning its liquid 
dentifrice designated “Teel ;” and 

It further appearing from the aforesaid motion and from the 
affidavit attached thereto that the respondent by 1946 had discontinued 
the use of most of said advertising statements and representations, 
and that since October 1949 the preparation Teel has not been ad- 
vertised at all; and 

It further appearing that the respondent has disclaimed any inten- 
tion of ever again using any of the challenged advertising represen- 
tations in promoting the sale of Teel or any similar preparation, and 
has further stated that any future advertising which refers to the 
cleansing qualities of any such product will indicate prominently and 
plainly that said product should be supplemented by the use of soda 
or other abrasive material; and 

The Commission being i the opinion that in nest circumstances 
the public interest does not require a continuation of this proceeding 
at this time: 

It is ordered, That the case growing out of the complaint herein 
be, and it hereby is, closed, without prejudice, however, to the right 
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of the Commission to reopen the same or to take such further or other 
action against the respondent at any time in the future as may be 
warranted by the then existing circumstances. 

Before Ur. J. EF. Cox and Mr. John W. Addison, trial examiners. 

Mr. Joseph Callaway for the Commission. 

Dinsmore, Shohl, Sawyer & Dinsmore, of Cincinnati, Ohio, for re- 
spondent. 


JosepH A. Kovac anp Lucitite R. Kovac, INDIVIDUALLY AND AS 
Trustees ror Exise M.'Kovac anp Jupira A. Kovac Dorne Bust- 
Ness As Purtry Branp Propucts, Inc., prc. Complaint, April 138, 
1949. Order, December 4, 1950. (Docket 5476.) 

Charge: Advertising falsely or misleadingly and misrepresenting 
business status, advantages, or connections as to business being a 
Nation-wide wholesale or jobbing business; as to prices being whole- 
sale; and as to proceeds of local operations and projects going entirely 
to the patriotic, or religious, or public welfare of the local organiza- 
tions; in connection with the sale of merchandise, consisting of flavor- 
ing extracts, cosmetics, silver polish, furniture polish, and other house- 
hold preparations. 

AMENDED CompLatnt: Pursuant to the provisions of the Federal 
Trade Commission Act and by virtue of the authority vested in it by 
said act, the Federal Trade Commission having reason to believe that 
Joseph A. Kovac, individually, and Lucille R. Kovac, individually and 
as trustee for Elise M. Kovac and Judith A. Kovac, partners doing 
business as Purity Products and Purity Brand Products, Inc., a 
corporation, hereinafter referred to as respondents, have violated the 
provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its amended complaint, stating its charges in that respect 
as follows: 

Paracrary 1. Purity Products is the name and style of a partner- 
ship composed of Joseph A. Kovac, individually, and Lucille R. 
Kovac, individually and as trustee for Elise M. Kovac and Judith A. 
Kovac, with their principal place of business at 130 North Wells 
Street, Chicago, Ill. As such partners, respondents, since about Sep- 
tember 12, 1942, have been engaged in the business of selling merchan- 
dise, consisting of flavoring extracts, cosmetics, silver polish, furni- 
ture polish, and other household preparations, to religious, patriotic, 
charitable, and similar societies and organizations, for resale to the 
public, under the plan and by the methods hereinafter set forth. 

Respondent Purity Brand Products, Inc., is a corporation organized 
April 17, 1946, under, and now exists by virtue of the laws of the 
State of Illinois with its principal office and place of business at 17 


1 Amended. 
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North Wabash Avenue, Chicago, in said State. Marion M. Koenigs 
is its president, whose address is Bismarck Hotel, Chicago, Ill. Otto 
Donath is its vice president and treasurer, whose address is 4333 West 
Armitage, Chicago, Ill., and Thomas Riordan is its secretary, whose 
address is 10059 Damen Ave., Chicago, Il. 

The individual respondents named as members of respondent part- 
nership own and control all the capital stock of respondent corporation 
and actively participate in the control of respondent corporation, in 
the election of its directors and officers and control of its policies and 
practices. The president and treasurer of respondent hereinabove 
named, were formerly employees of respondent partnership during the 
time it operated the business as hereinafter set forth. 

Pursuant to the sales set forth in paragraph 1 and as a part thereof, 
respondents ship and cause to be shipped, and have shipped and have 
caused to be shipped, such merchandise from their said places of 
business, and from the respective places of business of various manu- 
facturers from whom they purchase said merchandise, to the pur- 
chasers thereof, many of whom were and are located in States of the 
United States other than the points of origin of such shipments. 

Par. 2. By means of the popular and emotional appeal thereby 
obtained, respondents contact and select, and have contacted and 
selected, various patriotic, charitable, civic, and religious organiza- 
tions in cities and towns throughout the States of the United States 
as instrumentalities through which, and as fronts by means of which, 
they sell and have sold their various products to members of the con- 
suming or purchasing public, principally housewives living in said 
cities and towns of the various States of the United States. Among 
the organizations so contacted and so selected to sell respondent’s 
products are Veterans of Foreign Wars, American Legion Post 
Auxiliaries, Spanish American War Veterans, Home Service Clubs, 
Service Star Legions, and others. Underlying the entire sales plan 
of respondents is the basic approach that the entire proceeds derived 
from the sale of products go to war veterans, charity, and other simi- 
lar worthy causes. 

Respondents’ plan of sale is and has been as follows: Respondents 
place “distributors” in charge of defined areas or “regions.” It is the 
duty of a distributor, among other things, to promote markets for 
and supervise the marketing of respondents’ merchandise and to select 
and train sufficient supervisors of sales campaigns to supply re- 
spondents’ need for same as hereinafter set forth. Respondents desig- 
nate their customers as “campaigners,” and they will be hereinafter 
so referred to. 

An organization desiring to conduct a “campaign” enters into an 
agreement with respondents, on a printed form furnished by respond- 
ents, consisting of an offer by respondents, which the campaigner 
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accepts by signing, to sell the campaigner sufficient merchandise to 
conduct a designated sales campaign. One form of the agreement 
sometimes used provides that if the campaigner will (a) hire an ex- 
perienced person to conduct the sales campaign, one who has proven 
reliable, competent and successful in the conduct of similar cam- 
paigns for others, and (b) give that person genuine cooperation and 
support, respondents will guarantee that the campaigner’s net profit 
on Purity Brand Products will be not less than at the rate of $11 
for each one hundred (100) units (proportionately for fractions of 
100 units) of merchandise sold by the campaigner. The campaigner is 
given the option of foregoing conditions (a) and (b), but in that event 
the net profit guarantee does not apply and respondent will forward 
price quotations prior to the start of your sales campaign. The cam- 
paigner indicates in its acceptance whether it accepts with or without 
the guarantee, and whether it wants respondents to recommend a 
campaign sales supervisor. This form does not quote the prices at 
which respondents will sell to the campaigner but gives the cam- 
paigner the “assurance that our prices will be then reasonable and 
competitive.” 

In another form of this agreement sometimes used, the profits guar- 
anteed and the matter of prices at which respondents will sell to the 
campaigner are covered as follows: “If you will (a) hire a person we 
can recommend to take complete charge of your campaign—one who 
has proven competent, reliable and successful in conducting cam- 
paigns for others, (b) give that person full authority and your genu- 
ine cooperation and support, (c) adhere to the retail prices found 
effectual in other similar campaigns, and (d) retail none but mer- 
chandise purchased from us, we will sell you at 50 percent of those 
retail prices and guarantee your net profit will be not less than 10 
percent of the gross receipts of your campaign. If less, we will make 
up the deficiency. If more, the excess over this 10 percent will also 
be yours. We are moved to make this generous proposal by your 
statement that your profits from this campaign will be used for 
Seo More ee ee , that the public will be so informed, * * *.” 

The next step is an agreement between the campaigner and a super- 
visor recommended by respondents, which agreement is on a printed 
form furnished by respondents. One copy of this agreement goes to 
respondents. The supervisor, usually a woman, undertakes to 
“assume full charge of all phases” of the campaign and, among other 
things, arranges for effectual means of selling contact with customer 
prospects, selects and trains sales and delivery personnel, makes the 
selections and types and items of merchandise to be sold, makes the 
purchases thereof, maintains adequate stocks and establishes the retail 
prices at which goods are to be sold, handles all financial details, and 
further undertakes “if need be to advance supervisor’s own funds in 
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connection with the foregoing duties. Among other things, the cam- 
paigner agrees to refrain from interference or dictation as to the 
merchandising, selling and delivery methods or mediums or prices 
chosen by the supervisor so long as they are not violative of the spirit 
and intent of this agreement or violative of the law. As compensation, 
the supervisor is to receive $2.50 for each full day devoted by the 
supervisor to actual selling * * * plus a sum equal to 10 percent 
of the retail price of each item of merchandise sold during that cam- 
paign. The supervisor is authorized to withhold her compensation 
from the proceeds of each sale as made. 

Par. 3. In actual practice, the supervisors are under the control of 
the distributors for their regions and of the respondents by reason 
of their dependence upon the recommendation of respondents for their 
employment as supervisors and by reason of additional compensation 
received from respondents as hereinafter set out. The supervisor 
takes full charge of the campaign; orders all merchandise for the 
sales campaign, receives it, collect-on-delivery, and pays the amount 
thereof; employs and trains all local sales people; fixes the retail 
selling price as directed by respondents through their distributors; 
incurs and settles all expenses of the sales campaign; disseminates all 
advertising and other publicity in the name of the campaigner, in form 
and substance as prepared and furnished by respondents. This ad- 
vertising and other publicity represents that all profits of the campaign 
are to be used for the welfare, patriotic and other public purposes of 
the campaigner. 

The price to the campaigner is always at the rate of $0.55 per unit, 
and the retail price of the merchandise is always $1.10 per unit. When 
the supervisor orders merchandise from the factory or other source 
of supply for a sales campaign, it is shipped to the campaigner collect- 
on-delivery, “care” the supervisor and, by direction of respondents, 
invoiced to the campaigner at the rate of $0.55 per unit. The carrier 
is directed by the shipper, upon the authority of the respondents, to 
deliver it to the supervisor at a discount from the invoice, which dis- 
count varies with different supervisors. The supervisor collects the 
full amount of the invoice from the campaigner, and the difference 
between the amount she pays to take up the c. o. d. shipment and the 
amount of the invoice she collects from the campaigner constitutes 
secret compensation from the respondents in addition to the com- 
pensation she receives from the campaigner. The amount of the 
invoice less the supervisor’s discount is remitted to respondents. 

The prices which the manufacturer charges respondents for the 
merchandise are their usual prices to wholesalers or jobbers. The 
price at which the merchandise is invoiced to the campaigner con- 
stitutes a markup of from more than 200 percent to more than 870 
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percent, depending upon the product, on the price respondents pay 
the manufacturer. The usual markup by wholesalers and jobbers 
to the retailer on merchandise of this character and quality is between 
10 percent and 40 percent. 

Par. 4. In their advertising to and contacts with prospective cus- 
tomers, respondents represent to them and lead them to believe that 
they are a large, national wholesale concern; that they have branches 
with warehouses as follows: Eastern Coast Office at New York City; 
Southeastern Office at Atlanta, Ga.; Pacific Coast Office at Los 
Angeles, Calif.; and Southwestern Office at Oklahoma City, Okla.; 
and that the prices charged the campaigner are wholesale prices. 

Par. 5. In truth and in fact, respondents’ only business as herein- 
above described, is with religious, patriotic, charitable and similar 
organizations, usually composed of and directed by women of little 
business experience. Respondents maintain no branch offices, and their 
so-called branch offices and warehouses are but the places of business of 
the manufacturers and other suppliers of the merchandise handled by 
them. The prices at which respondents sell campaigners are not 
wholesale prices but are many times the usual wholesale prices cus- 
tomarily charged for merchandise of the same quality and character, 
and the retail price fixed by the supervisor and at which the merchan- 
dise is sold to the public is many times, up to over 700 percent, more 
than the usual retail selling price of merchandise of similar kind and 
quality. Only asmall part of the real profits from the sale go to the 
campaigner’s purposes. 

Par. 6. In the manner and by the means hereinabove set forth, the 
respondents mislead their customers into the false belief that their 
business is a Nation-wide wholesale or jobbing business and that they 
sell their customers at wholesale prices, and mislead their customers 
and the purchasing public into the false belief that all proceeds from 
sales go to the patriotic or religious or public welfare of the local 
organizations. 

Par. 7. The representations, acts and practices of the respondents, 
as hereinabove set forth, are prejudicial to the public and constitute 
the use by respondents of unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 

Complaint dismissed by the following order: 

This matter came on to be heard by the Commission in regular 
course upon the amended complaint, answer of the respondents, testi- 
mony and other evidence, recommended decision of the trial examiner 
with exceptions thereto, and briefs and oral argument of counsel. 

The amended complaint herein charges the respondents with the 
use of unfair and deceptive acts and practices in commerce in connec- 
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tion with the offering for sale, sale, and distribution of their merchan- 
dise through false and misleading representations that their business 
is a Nation-wide wholesale or jobbing business; that the prices at 
which they sell are wholesale prices; and that all proceeds from sales 
go to patriotic, religious, or public welfare organizations. 

The Commission having duly considered the matter and it appear- 
ing that the charges in the amended complaint with respect to re- 
spondents’ sales plan or method of sale are not sustained by the evi- 
dence in the record, and that there is insufficient public interest in the 
charge in the amended complaint pertaining to the respondents’ repre- 
sentations that they have warehouses or branch offices in various cities 
other than Chicago, Ill., to warrant corrective action solely on this 
charge, particularly since such representations appear to have been 
made only on stationery and invoices not coming to the attention of 
customers until after contracts had been executed: 

It is ordered, That the amended complaint herein be, and the same 
hereby is dismissed. 

Before Mr. Earl J. Kolb, trial examiner. 

Mr. Edward F.. Downs for the Commission. 

Riordan, Linklater & Butler and Mr. Henry Junge, of Chicago, 
Ill., for respondents. 


Castmtro Muogo, Trapine as Anyi Co. anp as Atvi, Inc. Com- 
plaint, April 5, 1941. Original findings and order, August 7, 1941. 
33 F. T. C. 935. (Docket 4484.) Order reopening proceeding and 
setting aside, etc., December 29, 1950.1 

Charge: Advertising falsely or misleadingly as to composition, 
qualities, properties or results and safety of product and neglecting, 
unfairly or deceptively, to make material disclosure as to safety of 
product; in connection with the sale of a certain hair dye cosmetic, 
variously designated as “Vitale Instantaneous Hair Dye,” “Vitale 
Rapid Hair Coloring,” “Vitale Rapid,” “Vitale Hair Coloring,” 
“Vitale Hair Dye,” and as “Vitale.” 

Order reopening proceedings and setting aside findings as to the 
facts, conclusion and order to cease and desist follows: 

This matter coming on to be heard by the Commission upon a mo- 
tion filed April 20, 1950, by a member of the Commission’s trial staff, 
requesting that this proceeding be reopened and that the order to 
cease and desist issued herein on August 7, 1941, be modified, which 
said motion was concurred in by the respondent ; and 

It appearing from the motion and from the record that the Com- 
mission, in its findings as to the facts, found, among other things, 
that the respondent’s advertisements concerning his hair dye prep- 


1 See modified findings at p. 769. 
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aration variously designated as “Vitale Instantaneous Hair Dye,” 


“Vitale Rapid Hair Coloring,” “Vitale Rapid,” “Vitale Hair Color- 
ing,” “Vitale Hair Dye,” and as “Vitale,” constituted false advertise- 
ments because of their failure to reveal that said preparation, when 
applied to the skin or to the face and head, is potentially dangerous 
by reason of its paraphenylenediamine content ; and 

It further appearing that on the basis of said findings as to the 
facts the Commission, in its order to cease and desist, prohibited, 
among other things, the dissemination by the respondent of any adver- 
tisement of the aforesaid preparation which fails to reveal the poten- 
tial dangers thereof, with the proviso that advertisements relating to 
said preparation need contain only the statement “Caution: Use only 
as directed on label” if and when the label contains warnings of said 
dangers and adequate directions for preliminary tests; and 

It further appearing that since the date of issuance of said order 
to cease and desist the Commission’s policy. with respect to the neces- 
sity of requiring disclosure of the potential dangers of coal tar hair 
dye preparations of the “para” type has been changed so that the 
respondent would not now be required to reveal in advertising the 
potential dangers of his hair dye preparation if the label thereon 
bears the statement : 

Caution: This product contains ingredients which may cause skin irrita- 
tion on certain individuals and a preliminary test according to accompanying 
directions should first be made. The product must not be used for dyeing the 
eyelashes and eyebrows; to do so may cause blindness. 
and if the accompanying labeling bears adequate directions for such 
preliminary testing before each such application; and 

It further appearing that the label on the container in which the 
respondent’s preparation is sold does bear such a statement and that 
the accompanying directions are in all respects adequate to enable 
purchasers of the preparation to make the preliminary tests referred 
to in said statement; and 

The Commission being of the opinion that in the circumstances it 
will be in the public interest for this proceeding to be reopened for 
the purpose of modifying its findings as to the facts and order to cease 
and desist to make them conform with the Commission’s present 
policy: 

Lt is ordered, That this proceeding be, and it hereby is, reopened for 
such purpose. 

It is further ordered, That the Commission’s findings as to the facts, 
conclusion, and order to cease and desist issued herein on August 7, 
1941, be, and they hereby are, set aside. 

Mr. B. G. Wilson for the Commission. 

Mr. Alfred C. Ditolla, of New York City, for respondent. 
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Unrrep Artists Corp., Epwarp C. Rarrery, Mary Rogers, Berrer 
Kwown As Mary Pickrorp, Cuartes Cuapiin, anv Davip Senznicx. 
Complaint, June 11, 1947. Order, December 29, 1950. (Docket 5500.) 

Charge: Neglecting, unfairly or deceptively, to make material dis- 
closure as to subsequent condensation or abridgement of original pro- 
duction ; in connection with the continued advertisement, exploitation, 
and sale of the complete motion picture “The Life and Death of Colo- 
nel Blimp.” 

Comp.aint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, the 
Federal Trade Commission, having reason to believe that United 
Artists Corporation, a corporation, Edward Raftery, individually and 
as president of said corporation, and Mary Rogers, better known as 
Mary Pickford, Charles Chaplin, and David O. Selznick, individually 
and as controlling stockholders in said corporation, hereinafter re- 
ferred to as respondents, have violated the provisions of the said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrarny 1. Respondent United Artists Corp., hereinafter re- 
ferred to as respondent corporation, is, and at all times hereinafter 
mentioned has been, a corporation organized and existing under and 
by virtue of the laws of the State of Delaware, with its principal 
office and place of business at 729 Seventh Avenue, New York, N. Y. 

Respondent Edward C. Raftery, is now, and at all times hereinafter 
mentioned has been, the president and general manager of respondent 
corporation, with his business address at 152 West Forty-second 
Street, New York, N. Y. 

Respondents Mary Rogers, better known as Mary Pickford, Charles 
Chaplin, and David O. Selznick, whose respective places of residence 
are at Beverly Hills, Calif., constitute and have constituted substan- 
tially all the stockholders in respondent corporation and, acting in 
conjunction and cooperation with individual respondent Edward C. 
Raftery, direct and have directed the activities of respondent corpora- 
tion and formulate and control, and have formulated and controlled, 
its policies, practices and affairs, including the advertising representa- 
tions made in connection therewith. 

Par. 2. Respondents have been and are engaged in the business of 
distributing motion picture films. Such distribution is and has been 
carried on by respondents entering into contracts with motion picture 
exhibitors whereby, for a consideration, respondents “lease” picture 
films to exhibitors for showing in their respective theaters over a 
specified period. Pursuant to such contracts, the said films are ship- 
ped from respondent corporation’s place of business in New York to 
its various branch offices, of which there are some 26, located in various 


1582 FEDERAL TRADE COMMISSION DECISIONS 


cities of the United States, for delivery to those exhibitors who have 
contracted for the showing of said films, who are located in the terri- 
tories which the respective branch offices serve. In many instances 
the contracting exhibitors are located in States other than the State of 
New York and other than the State of the location of the branch offices 
from which said exhibitors receive delivery. 

Par. 3. In the course of their said business and for the purpose of 
inducing exhibitors to enter into contracts for the showing of such 
films, and for the purpose of inducing the public to patronize the 
theaters which show such films, respondents advertise and have ad- 
vertised the said films by various means and through various media. 

The first step, or. one of the first steps, in advertising a film is its 
“premiere” showing, to which are invited, among others, critics and 
reviewers and representatives of motion picture magazines and other 
publications connected with and featuring matters of interest to 
exhibitors and to the motion-picture-going public, including repre- 
sentatives of the metropolitan daily newspapers. Further publicity 
is given the film by the National Board of Review of Motion Pictures, 
Inc., an independent, citizen organization claiming to represent the 
interests of the motion picture public. Said organization reviews 
films and disseminates information about selected pictures in advance 
of their general showing to the public. Its reviews and recommenda- 
tions appear in various publications. 

Par. 4. In November 1944, respondents entered into a 5-year con- 
tract with General Film Distributors, Ltd., of Westminster, London, 
England, for the distribution by respondents in the United States of 
a British motion picture entitled “The Life and Death of Colonel 
Blimp,” a story carrying the British Colonel Blimp through the Boer 
War and the First and Second World Wars. As produced and ex- 
hibited in England the said picture had a film length of about 14,676 
feet, consuming about 2 hours and 30 minutes in the showing thereof. 

Following the execution of the contract above mentioned, respond- 
ents put this picture through the usual publicity routine, had a 
premiere showing at which were invited representatives of the press 
who would give it publicity. The picture received almost universally 
favorable comment, which comments were collected and compiled and 
disseminated through various advertising media employed by re- 
spondents. By June 1945 respondents had obtained some six thousand 
contracts for the showing of said picture and about half of them had 
been “played off.” 
ee: EN without disclosing that such changes 

g§ made, respondents cut out various portions of the film, 
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reducing its original length of approximately 14,700 feet, with a run- 
ning time of 214 hours, to a length of approximately 8,400 feet, with 
a running time of approximately 11% hours, thereby substantially and 
materially changing the film and the story it carried. Thereafter 
respondents nevertheless continued to advertise and distribute the 
film without any announcement of the above-mentioned change and. 
used in advertising the said cut and deleted film the highly favorable 
and laudatory comments which were contained in reviews originally 
made and disseminated of and concerning the complete original film. 

Par. 6. The aforesaid representations and implications made by 
respondents in connection with their failure to publicly announce and 
to reveal in their advertising material and other publicity that the film 
had been materially shortened and changed, as hereinbefore alleged, 
and the continued use by respondents of advertising material, com- 
ments and reviews made of and concerning the complete picture as 
originally produced, has had and does have the capacity and tendency 
to mislead and has misled exhibitors and members of the public into 
the erroneous and mistaken belief that said representations and impli- 
cations so made and induced were and are true, and that the materially 
shortened and curtailed issue of the motion picture, “The Life and 
Death of Colonel Blimp” was and is the original, complete, full length 
picture of that name, when in truth and in fact, the picture so ad- 
vertised, represented and described is a materially revised, shortened 
and abridged production of the said complete original picture. 

Par. 7. The acts and practices of the respondents as hereinabove al- 
leged, are to the prejudice of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 

Record closed without prejudice by the following order: 

This matter having come on to be heard by the Commission upon the 
joint motion of counsel supporting the complaint and counsel for the 
respondents to close the case growing out of the complaint herein, with- 
out prejudice to the right of the Commission to reopen the case or to 
take such action as future facts may warrant; and 

It appearing to the Commission from said motion and the record 
herein that the respondents have voluntarily discontinued the acts 
and practices alleged in the complaint to be in violation of the Federal 
Trade Commission Act, with no apparent likelihood of a resumption 
thereof; and that there is insufficient public interest in the subject mat- 
ter of the complaint to warrant a continuation of the proceeding: 

It is ordered, That the case be, and the same hereby is, closed without 
prejudice to the right of the Commission to reopen the same should 
future facts warrant such action. 
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Before Ur. Abner E. Lipscomb), trial examiner. 

Mr. Edward F. Downs for the Commission. | 

O’Brien, Driscoll, Raftery & Lawler, of New York City, for re- 
spondents. 

Mr. Richard Hungate, of Culver City, Calif., also appeared for 
David O. Selznick. 


Witi1am E. Moorr anp Harry J. Rickert. Complaint, August 16, 
1949. Order, January 5,1951. (Docket 5690.) 

Cuarce: Misrepresenting directly or orally by self or representa- 
tives as to special or reduced prices, quality, value, preparation of 
product, terms and conditions, and sample, offer or order conformance, — 
coercing dealing, failing to make material disclosures, and assuming 
or using misleading trade or corporate name as to individuals owning, 
operating, or controlling art studios; in connection with the sale of 
colored enlargements of photographs and frames and glasses therefor. 

Comp.artnt: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that William 
E. Moore and Harry J. Rickert, hereinafter referred to as respondents, 
have violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

Paracrarn 1. Respondent, William E. Moore, for some years prior 
to about January 1, 1948, traded and did business as an individual 
under the name of Imperial Art Co. with his business address at 411 
Washington Trust Building, 529 Fifth Avenue, Pittsburgh, Pa. His 
present residence and mailing address is 210 Good Drive, Perrysville, 
Pa. . 

Respondent, Harry J. Rickert, prior to about January 1, 1948, traded 
and did business as an individual under the name of Rickert Art Co. 
with his place of business located at 6 East North Avenue, Room 6, 
Pittsburgh, Pa. His present mailing address is the same. 

Since about January 1, 1948, the said respondents have traded and 
done business as individuals in a joint enterprise under the name of 
Rickert Art Co. with their place of business located at 6 East North 
Avenue, Room 6, Pittsburgh, Pa. 

Par. 2. Respondents during all of the times mentioned in paragraph 
1 hereof were engaged in the solicitation for sale and the sale and dis- 
tribution of colored enlargements of photographs and frames and 
glasses therefor. Respondents caused their said products, when sold, 
to be transported from the State of Pennsylvania to purchasers thereof 
tocated in various other States of the United States and said respond- 
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ents maintained a course of trade in said products, in commerce, be- 
tween and among the various States of the United States. 

Par. 3. Respondents’ products are sold by means of house-to-house 
solicitation and they have adopted and put into use a sales plan 
or method as follows: 

(a) Respondents, and their duly authorized agents, when calling 
upon prospective purchasers, state that they are offering hand-paint- 
ing enlargements of photographs for the special or reduced prices 
of $3.98 or $2.98 and inquire if the prospective customer does not have 
a photograph which he or she wishes to have enlarged and hand 
painted. In some instances respondents and their agents exhibit en- 
larged colored pictures as illustrative of the type of work done and 
state that if an enlargement is purchased it will be of the same quality 
as the samples exhibited. If a purchase is made, a part or all of 
the purchase price is collected and a receipt or certificate given. Re- 
spondents and their agents state that the photograph which is to be 
enlarged will be returned in good condition together with the enlarge- 
ment in 3 weeks or a month and that another agent will call in a short 
time with the enlargement to obtain information as to the colors which 
the customer desires to be used. 

(6) Subsequently, respondents or their agents call upon the cus- 
tomers, exhibit the enlargement, collect the balance due, and inquire 
as to the desire of the customers with respect to colors. At this point 
and for the first time respondents or their agents mention a frame and 
glass for the enlargement stating that if the enlargement is not framed 
it will become “discolored, faded, cracked, and worthless” and call to 
the attention of the customers for the first time that the enlargement 
is convex in shape, point out that it will not fit into a regular frame 
provided with regular flat glass and state that a frame and glass into 
which it will fit can be purchased only from respondents as such frames 
and glasses are not available at stores. At this time respondents and 
their agents represent further that it is necessary to purchase a frame 
with a convex glass for the further reason that the enlargement is 
baked into the frame and further represent that the glass is of a 
special construction and unbreakable. Respondents and their agents 
at this time exhibit sample framed colored enlargements and state 
that the colored enlargement and frame will be of the same quality 
as those exhibited. 

(c) If a frame is ordered, a part or all of the purchase price is 
collected and afterward the framed colored enlargement is delivered 
and the balance due, if any, collected. 

Par. 4. The sales plan, as above outlined, used by respondents and 
the statements and representations made by them and their authorized 
agents in connection therewith, constitute misleading and deceptive 
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acts and practices in the following particulars: the prices of $3.98 
and $2.98 charged for the colored enlargements are not special or 
reduced prices but are the regular and usual prices charged for the 
merchandise. The enlargements are not hand painted but the color 
is applied by an air brush and while the receipt or certificate so states, 
it is not delivered or shown to the customer until all or a part of the 
purchase price has been paid and the receipt or certificate provides 
that the order cannot be countermanded. Frequently, the enlarge- 
ments are greatly inferior in quality to those exhibited as samples, 
and customers’ photographs used for making the enlargements are 
in some instances returned in a damaged condition. 

Respondents, by failing to disclose that the enlargements are of a 
convex shape, prior to the sale thereof and collection of a part or all 
the purchase price, lead purchasers into the erroneous belief that such 
enlargements are the usual and conventional type of enlarged photo- 
graphs, that is, having a flat surface and suitable for framing in an 
ordinary frame, and the failure to disclose such fact constitutes an 
unfair and deceptive act and practice. The enlargements are not 
baked into the frame but are merely placed in the frame in the con- 
ventional manner. The glass provided with the frames is not of spe- 
cial construction but is common glass in a convex shape and may be 
easily broken. In case a frame is ordered the completed frame en- 
largement is usually delivered within a reasonable time but when a 
frame is not ordered, respondents unreasonably delay the delivery of 
the colored enlargement far beyond the time delivery has been prom- 
ised and in many instances refuse or delay delivery until pressure is 
brought to bear by Better Business Bureaus and in other ways. 

In truth and in fact, while the public is led to believe through the 
statements and representations made by respondents and their agents, 
that respondents are engaged in selling hand-painted enlargements, 
the entire selling scheme and plan is designed and put into operation 
for the sole purpose of selling frames and glasses therefor, in which 
transactions respondents make a handsome profit, rather than the 
sale of enlargements which sales result in an actual financial loss to 
respondents. 

Par. 5. Respondent, William E. Moore, by the use of the word “art” 
as a part of the trade name Imperial Art Co. and both respondents 
William E. Moore and Harry J. Rickert by the use of the word “art” 
as a part of the trade name Rickert Art Co. in connection with their 
said businesses, thereby represented that said respondents owned, 
operated, or controlled art studios in which photographic experts and 
artists were employed and that the enlargements sold by them were 
made and colored in said studios. In truth and in fact, the respond- 
ents or either of them did not and do not own, operate, or control a 
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studio of any kind and did not and do not employ experts or artists 
of any nature but on the contrary their colored enlargements are 
and were purchased on a contract basis from others. 

Par. 6. The use by the respondents of the plan, acts, practices, 
methods, and representations in connection with the offering for sale 
and sale of their said products in commerce, as aforesaid, including 
the failure to reveal essential and important facts in connection there- 
with, has had and now has the tendency and capacity to and does mis- 
lead and deceive the purchasing public concerning the actual character 
and purpose of the original offer, including the identity of the actual 
product respondents propose to sell and concerning the quality, value, 
and usual selling price of said enlargements and unfairly place pur- 
chasers in the position where they are required to purchase frames and 
glasses from respondents in case they wish to have the enlargements 
framed, which is usually the case. The aforesaid acts and practices 
have led and do lead purchasers erroneously to believe that the rep- 
resentations so made and used by the respondents and the implications 
arising therefrom were true and cause and have caused a substantial 
number of the purchasing public to purchase substantial quantities 
of said products. 

The aforesaid acts and practices of respondents, as herein alleged, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Complaint dismissed by the following order: 

This matter having come on to be heard by the Commission upon the 
motion filed on April 4, 1950, by counsel supporting the complaint, 
requesting that the complaint herein be dismissed, which motion has 
been certified to the Commission by the trial examiner in this proceed- 
ing with the recommendation that it be granted; and 

Tt appearing to the Commission from said motion, affidavit attached 
thereto, and the record herein that the respondents discontinued and 
abandoned the business in connection with which the alleged unlaw- 
ful acts and practices were engaged in, prior to the issuance of the 
complaint herein, with no apparent intention of again engaging in 
such business; and that there is insufficient public interest to warrant 
a continuation of this proceeding: 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

Before Wr. Webster Ballinger, trial examiner. 

Mr. Clark Nichols for the Commission. 

Mr. Maurice B. Wechsler, of Pittsburgh, Pa., for William E. Moore. 
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Brss Manuracturine Co. er aL. Complaint, March 3, 1949. Order, 
January 8, 1951. (Docket 5644.) 

Cuarce: Combining and conspiring between and among themselves 
and others to hinder, frustrate, suppress, restrain, and eliminate com- 
petition in the manufacture and sale of twine products in commerce, 
as below set out. 

Compiainr: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that the par- 
ties named in the caption hereof and more particularly described and 
referred to hereinafter as respondents, have violated the provisions of 
section 5 of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges as follows: 

Paracrapu 1. The charges as hereinafter set forth are to the effect 
that the respondents named and described herein have combined and 
conspired to lessen and eliminate competition and to restrain trade and 
commerce, as commerce is defined in the Federal Trade Commission 
Act, in the sale of twine, hop twine, sash, cordage, and rope, herein- 
after referred to as twine products; that said respondents accomplished / 
the combination and conspiracy through agreements, understandings, 
and concerted action among themselves and with others; and that each 
respondent named herein has used and uses trade restraining and unfair 
methods and practices in furtherance of, and to make more effective, 
the objectives of the combination and conspiracy as alleged. 

Par. 2. The following is a description of the corporate respondents, 
including their respective corporate status and principal office and 
place of business: 

(1) Bibb Manufacturing Co., a Georgia corporation, Main and 
Water Streets, Macon, Ga.; (2), California Cotton Mills Co., a Cali- 
fornia corporation, 1091 Kennedy Street, Oakland, Calif.; (3) A. A. 
Shuford Mills Co., a North Carolina corporation, East Hickory, N. C.; 
(4) Granite Falls Manufacturing Co., a North Carolina corporation, 
Granite Falls, N. C.; (5) Highland Cordage Co., a North Carolina 
corporation, East Hickory, N. C.; (6) Granite Cordage Co., a North 
Carolina corporation, Granite Falls, N. C.; (7) Hickory Spinning Co., 
a North Carolina corporation, West Hickory, N. C. [Respondent cor- 
porations herein identified as numbers (3) to (7) inclusive, and re- 
spondent Shuford Mills, Inc., all operate under the trade name Shuford 
Mills and will hereinafter be referred to collectively as Shuford Mills] ; 
(8) Yakima Hardware Co., State of incorporation unknown; 230 
South First, Yakima, Wash., wholesaler and retailer; (9) Schermer- 
horn Bros. Co., a Nebraska corporation, 211 West Wacker Drive, Chi- 
cago, Ill., mill agents; (10) Schermerhorn Bros. Co., an Illinois cor- 
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poration, 211 West Wacker Drive, Chicago, Ill., mill agents; (11) 
Ames, Harris & Neville Co., an Oregon corporation, 1506 Northwest 
Hoyt, Portland, Oreg., jobbers and wholesalers; (12) Blake, Moffitt 
& Towne, a California corporation, 599 Eighth, San Francisco, Calif., 
-jobbers and wholesalers; (13) Oakdale Cotton Mills, a North Carolina 
corporation, Jamestown, N. C.; (14) Cleveland Mill & Power Co., a 
North Carolina corporation, Lawndale, N. C.; (15) January & Wood 
Co., a Kentucky corporation, Maysville, Ky.; (16) Puritan Cordage 
Mills, Inc., a Kentucky corporation, 1205 Washington Street, Louis- 
ville, Ky.; (17) Rockford Manufacturing Co., a Tennessee corporation, 
Rockford, Tenn.; (18) Rocky Mount Mills, a North Carolina corpora- 
tion, Rocky Mount, N. C.; (19) Orange Cotton Mills, a South Carolina 
corporation, Orangeburg, S. C.; (20) Callaway Mills, a Georgia cor- 
poration, La Grange, Ga.; (21) Silver Lake Co., a Georgia corporation, 
3200 Duncan, Chattahoochee, Ga.; (22) Whittier Mills Co., a Georgia 
corporation, 3200 Duncan, Chattahoochee, Ga.; (23) Southern Mills 
Corp., a Delaware corporation, Oxford, Ala.; (24) Mount Vernon- 
Woodberry Mills, Inc., a Maryland corporation, Trust Building, Bal- 
timore, Md.; (25) Wm. E. Hooper & Sons Co., a Pennsylvania cor- 
poration, 1319-23 Cherry Street, Philadelphia, Pa.; (26) Houston 
Cotton Mills Co., a Texas corporation, 8100 Washington Avenue, Hous- 
ton, Tex.; (27) Linen Thread Co., Inc., a New York corporation, 60 
East Forty-second Street, New York, N. Y.; (28) Dan River Mills, 
Inc., a Virginia corporation, Danville, Va.; (29) Samson Cordage 
Works, a Massachusetts corporation, 89 Broad Street, Boston, Mass. ; 
(30) J. P. Stevens & Co., Inc., a Delaware corporation, 350 Fifth 
Avenue, New York, N. Y.; (31) Turner-Halsey Co., a New York cor- 
poration, 40 Worth Street, New York, N. Y., all manufacturers, except 
Nos. 8 to 12, incusive, whose capacities are separately and respectively 
hereinabove specified; and (32) the Carded Yarn Association, Inc., 
a North Carolina corporation, Johnston Building, Charlotte, N. C., 
hereinafter referred to as respondent association; and (33) the Cot- 
ton-Textile Institute, Inc.,a New York corporation, 271 Church Street, 
New York, N. Y., hereinafter referred to as respondent Institute, their 
officers and directors, and the executive committees of the Carded 
Yarn Association, Inc., and the Cotton-Textile Institute, Inc. The 
respondents hereinabove identified as Nos. (3) to (7), inclusive, now 
operate under the corporate control and direction of Shuford Mills, 
Inc., a North Carolina corporation, with office and principal place of 
business at Hickory, N. C. Said Shuford Mills, Inc., is hereby desig- 
nated and made a party respondent in this proceeding. © 
The following are individual respondents: (84) Carl E. Nelson and 
(35) Mrs. Alice G. Brown, a partnership, trading as Clifford W. 
Brown Co., 117 Front Street, Salem, Oreg., distributor for respondent 
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California Cotton Mills Co.; (36) Arthur J. Toupin, an individual, 
trading as Toupin Hardware Co., Moxee City, Wash., agent for re- 
spondent Bibb Manufacturing co.; (837) Bascom B. Blackwelder, an 
individual, care of Quaker Meadow Mills, Inc., Hildebran, N. C., who 
was formerly president of respondent corporations A. A. Shuford - 
Mills Co., Granite Falls Manufacturing Co., Highland Cordage Co., 
and Granite Cordage Co.; (38) Arthur J. Cooley, vice president and 
general manager of Schermerhorn Bros. Co., 118 King Street, Seattle, 
Wash.; (39) R. C. Frost, manager of Schermerhorn Bros. Co., 24 First 
Avenue SW., Portland, Oreg.; (40) Edward Hase, sales manager, 
Schermerhorn Bros. Co., 100 Howard Street, San Francisco, Calif.; 
(41) William C. Hood, representative of California Cotton Mills Co., 
Pacific Terminal Building, Seattle, Wash.; (42) Burton A. Olsen, gen- 
eral manager and vice president of California Cotton Mills Co., 1091 
Kennedy Street, Oakland, Calif.; (48) E. Owen Fitzsimons, president 
and treasurer, the Carded Yarn Association, Inc., Johnston Building, 
Charlotte, N. C.; (44) Paul B. Halstead, secretary-treasurer, the Cot- 
ton Textile Institute, Inc., 271 Church Street, New York, N. Y. 

Par. 3. All of the aforesaid respondents, with the exception of 
respondent association, respondent institute and individual respond- 
ents, E. Owen Fitzsimons, and Paul B. Halstead in the course and 
conduct of their business, have regularly sold and shipped and do now 
sell and ship their twine products to purchasers at points in the several 
States of the United States, and in the District of Columbia, other 
than the State of origin of the shipment, in a regular current and flow 
of commerce, as commerce is defined in the Federal Trade Commission 
Act. 

Because of the adoption and use of methods, practices, and policies 
hereinafter described, active and substantial competition between re- 
spondents and between respondents and others engaged in the manu- 
facturing and selling of twine products has been lessened or eliminated. 

Respondent association, respondent institute, and individual re- 
spondents, E. Owen Fitzsimons and Paul B. Halstead, and the execu- 
tive committees of said association and institute, though not engaged 
in commerce, are now and have been for many years engaged in co- 
operating as coconspirators with the respondents named herein in 
carrying out the unlawful acts in commerce as hereinafter alleged. 

The terms “twine,” “hop twine,” “sash,” “cordage,” and “rope” fairly 
describe the general classification of commodities manufactured by 
respondent manufacturers. However, all respondent manufacturers 
do not manufacture all kinds of commodities in each of the above 
classifications. Where similarity of product is absent, common in- 
terest between manufacturers is minimized. However, where there 
is and has been similarity of products and hence common interest 
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among any of the respondents, the cooperative activities herein alleged 
have transpired and accomplished the results sought by said re- 
spondents. 

Par. 4. Respondents have unlawfully combined and conspired yi 
are now parties to an unlawful combination and conspiracy between 
and among themselves and others to hinder, frustrate, suppress, re- 
strain, and eliminate competition in the papel ute, sale, and distri- 
bution of twine products in commerce. 

Among the acts, methods, practices, and policies engaged in by the 
respondents pursuant to and in furtherance of the combination and 
conspiracy hereinabove alleged are the following: 

1. Respondents have agreed to fix and maintain and have fixed and 
maintained prices at which twine products have been and are sold 
and offered for sale. 

2. Respondents have agreed to eliminate and have eliminated cer- 
tain trade discounts in connection with their sale of twine products. 

3. Respondents have agreed to eliminate and have eliminated cer- 
tain weights and grades of their various products as a part of and in 
furtherance of their price-fixing policies and practices. 

4, Respondent manufacturers have agreed to reduce, and in pur- 
suance thereof did reduce, the number of hours and shifts for work 
in their respective plants, for the purpose and with the effect of cur- 
tailing production in furtherance of a program of concerted action 
to create scarcity of their products so as to further facilitate their 
practice of fixing, raising, and stabilizing prices for twine products. 

‘+5. Respondents agreed to adopt and in pursuance thereof did adopt 
certain arbitrary freight charges on shipments of twine products as 
a further step in perfecting their price-fixing policies and practices. 

6. Respondents agreed upon and adopted uniform terms and con- 
ditions of sale for use in connection with their sale of twine products. 

7. Respondent manufacturers entered an agreement and in pur- 
suance of said agreement required their respective agents and dis- 
tributors to sell the twine products manufactured by respondent 
manufacturers, at prices fixed collusively by respondent manufac- 
turers, in order to accomplish their price-fixing and practices. 

8. Respondent manufacturers and individual respondents have used 
and are now using respondent association and respondent institute 
and the executive committees and other committees of said association 
and said institute as instruments or vehicles for their joint and co- 
operative acts and practices and to make more effective the conspiracy 
herein alleged. : 

9. Respondents, by agreement and understanding, have adopted and 
used, and now use, a price-leadership plan whereby generally, de- 
pending upon the location of the market, either Bibb Manufacturing 
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Co., Shuford Mills, or California Cotton Mills Co., among the domi- 
nant manufacturers of twine products, lead in the announcement and 
publication of price changes for twine products. Pursuant thereto, 
such prices and price changes as announced by any one or more of 
said respondent manufacturers, and imparted by them to other re- 
spondents, have been and are adopted and followed by other respond- 
ents. . 

10. Respondent manufacturers have concurrently adopted, main- 
tained, and used uniform differentials, descriptions, and specifica- 
tions for twine products for pricing purposes, and have concurrently 
fixed, established, and maintained substantially standard differentials 
in prices between products of uniformly varying descriptions and 
specifications. 

11. While each and all respondents named as parties within this 
complaint have engaged in practices and performed acts heretofore 
alleged in furtherance of the conspiracy to fix and maintain prices, 
the following respondents—Bibb Manufacturing Co.; California Cot- 
ton Mills Co.; Shuford Mills; Schermerhorn Bros. Co., a Nebraska 
corporation; Schermerhorn Bros. Co., an Illinois corporation ; Yakima 
Hardware Co.; Ames, Harris & Neville Co.; Blake, Moffitt & Towne; 
Arthur J. Toupin; Carl E. Nelson; Mrs. Alice G. Brown; William C. 
Hood; Arthur J. Cooley; R. C. Frost; Burton A. Olsen; and Edward 
Hase—pursuant to and in furtherance of the combination and conspir- 
acy hereinbefore alleged, have committed additional acts as alleged 
in this subparagraph 11 of paragraph 4, as follows: . 

(a) They agreed upon and fixed trade-restraining prices for hop 
twine sold to hop growers which were located principally in the States 
of Oregon and Washington. 

(6) They agreed to reduce and did reduce the prices for hop twine 
to unreasonably low levels for a brief period of time with the intent 
and for the purpose of destroying competition and eliminating a 
competitor. 

Par. 5. The inherent effects of the adoption and use by respondents 
of the practices and activities in their sale of twine products, as here- 
inabove alleged, are that: 

1. They eliminate price competition and restrain trade between 
respondents. 

2. They result in substantially identical prices, discounts, terms, and 
conditions of sale, freight charges, and standards of products among 
respondents. 

3. They result in unlawful resale price maintenance and restrain 
trade among respondent manufacturers’ purchasers, 

4, They result in an unreasonable hardship and burden being placed 
upon the purchasing public by depriving the public of the right and 
opportunity to purchase twine products from one respondent at prices 
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competitive to, at variance with, and lower than the prices of other 
respondents. 

5. In the sale of hop twine, the unlawful and collusive course of 
conduct pursued by the respondents named in subparagraph 11 of 
paragraph 4 accomplished the elimination of a competitor, and de- 
prived purchasers of hop twine of the right and opportunity to 
purchase said commodity from the competitor that was eliminated 
at such prices as were set by him independently and without respect 
to the arbitrary prices that were agreed upon and used by said 
respondents. 

Par. 6. The combination, conspiracy, agreements, and understand- 
ings of the respondents and the acts, practices, pricing methods, de- 
vices, and policies alleged herein are unfair and to the prejudice of 
the public; deprive the public of the benefit of competition; have 
dangerous tendencies and capacities to unlawfully restrain commerce 
in the said products; have actually hindered, frustrated, suppressed, 
and eliminated competition in said products in commerce, and con- 
stitute unfair methods of competition and unfair and deceptive acts 
and practices in commerce within the intent and meaning of section 5 
of the Federal Trade Commission Act. 

Commissioner Ferguson not participating. 


Complaint dismissed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon its own 
motion; and 

It appearing that the complaint originating the proceeding charges 
the respondents named therein with having unlawfully combined and 
conspired between and among themselves, and with others, to hinder, 
frustrate, suppress, restrain, and eliminate competition in the manu- 
facture and in the sale and distribution of twine products in com- 
merce; and 

It further appearing from the record and from the Commission’s 
investigational files that the allegations of the complaint purporting 
to set forth the acts and practices of the respondents, and particularly 
to describe the classifications of commodities manufactured by the 
respondent manufacturers, are inaccurate in certain respects; and 

The Commission being of the opinion that the subject matter of the 
proceeding may be disposed of more satisfactorily and more expedi- 
tiously by a dismissal of the present complaint and a restatement of 
the Commission’s charges against the respondents in two separate 
complaints: 

It is ordered, That the complaint in this proceeding be, and it hereby 
is, dismissed, without prejudice, however, to the right of the Commis- 
‘sion to issue new complaints stating its charges against all or any of 
the respondents and to take such further or other action against such 
respondents as to the Commission may seem proper. 
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Mr. L. E. Creel, Jr., Mr. Leslie S. Miller and Mr. J. Wallace Adair 
for the Commission. 

Jones, Jones & Sparks, of Macon, Ga., for Bibb Manufacturing Co. 

Pillsbury, Madison & Sutro, of Washington, D. C., for California 
Cotton Mills Co., Alice G. Brown and William C. Hood. | 

Mr. Young M. Smith, of Hickory, N. C., for A. A. Shuford Mills 
Co., Granite Falls Manufacturing Co., Highland Cordage Co., Granite 
Cordage Co., Hickory Spinning Co., and Shuford Mills, Inc. 

Brown & Hawkins, of Yakima, Wash., for Yakima Hardware Co. 

Litsinger, Gatenbey & Spuiller, of Chicago, Ill., for Schermerhorn 
Bros Co., of Nebraska, and Schermerhorn Bros. Co., of [linois. 

Heller, Ehrman, White & McAuliffe, of San Francisco, Calif., for 
Ames, Harris & Neville Co. 

Cushing, Cullinan, Trowbridge, Duniway & Gorill, of San Fran- 
cisco, Calif., for Blake, Moffit & Towne. 

Brooks, McLendon, Brim & Holderness, of Greensboro, N. C., for 
Oakdale Cotton Mills. 

Pierce & Blakeney, of Charlotte, N. C., for Cleveland Mill & Power 
Co. 

Mr. William D. Cochran, of Maysville, Ky., for January & Wood Co. 

Mr. David W. Richmond, of Washington, D. C., and Mr. John Mar- 
shall, Jr., of Louisville, Ky., for Puritan Cordage Mills, Inc. 

Kramer, McNabb & Greenwood, of Knoxville, Tenn., for Rockford 
Manufacturing Co. 
Battle, Winslow & Merrell, of Rocky Mount, N. C., for Rocky 
Mount Mills. 
Mr. Thomas B. Bryant, Jr., of Orangeburg, S. C., for Orange Cotton 
Mills. 

Mr. Charles W. Alien and Mr. Stokes Walton, of La Grange, Ga., 
for Callaway Mills. 

Weekes & Candler, of Decatur, Ga., for Silver Lake Co. and Whit- 
tier Mills Co. 

Knox, Jones, Woolf & Merrill, of Anniston, Ala., for Southern 
Mills Corp. 

Venable, Baetjer & Howard, of Baltimore, Md., for Mount Vernon- 
Woodberry Mills, Inc. and Turner-Halsey Co. 

Edmonds, Obermayer & Rebmann, of Philadelphia, Pa., for Wm. 
E. Hooper & Sons Co. 

Vance & Wagner, of Houston, Tex., for Houston Cotton Mills Co. 

Kirlin, Campbell, Hickox & Keating, of Washington, D. C. and 
New York City, for Linen Thread Co., Inc. 

Mead & Talbott, of Danville, Va., for Dan River Mills, Inc. 

Herrick, Smith. Donald, Farley & Ketchum, of Boston, Mass., for 
Samson Cordage Works. 
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Gardner, Morrison & Rogers, of Washington, D. C., for ‘hes age 
Stevens & Get Inc. 

Tillett, Gamipbellt Craighill & Rendleman, of Charlotte, N. C., for 
the Carded Yarn Association, Inc., and E. Owen Fitzsimons. 

Dorr, Hammond, Hand & Dawson, of New York City, for the Cot- 
ton-Textile Institute, Inc., and Paul B. Halstead. 

LaBerge & Lyon and Mr. Richard L. Kohls, of Yakima, Wash., for 
Arthur J. Toupin. 

Mr. Barrie Blackwelder, Jr., of Hickory, N. C., for Bascom B. 
Blackwelder. 

King, Wood Miller & Anderson, of Portland, Oreg., for R. C. Frost. 


Henry Cray Garrerr Trapine As Travers Sates & Lucky Cuicxs. 
Complaint, October 18, 1948. Order, January 26, 1951. (Docket. 
5594.) 

Cuarce: Misbranding or mislabeling as to an individual being a 
United States record of performance breeder and an operator of a 
poultry-breeding plant or hatchery, under the supervision of an official 
for the agency supervising the national poultry improvement plan 
administered by the Bureau of Animal Industry, United States De- 
partment of Agriculture in cooperation with the official State agency in 
charge of the plan in the State of Minnesota; in connection with the 
sale of baby chicks. 

Compiaint: Fursuant to provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Henry 
Clay Garrett, trading as Traders Sales & Lucky Chicks, hereinafter 
referred to as respondent, has violated the provisions of the said act 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

ParacrapH 1. Respondent, Henry Clay Garrett, is an individual 
trading as Traders Sales & Lucky Chicks with his office and principal 
place of business located at Rochester, Minn. His address is Post 
Office Box 622, Rochester, Minn. 

Par. 2. Respondent is now and for more than 1 year last past has 
been engaged in the sale and distribution of baby chicks in commerce, 
said baby chicks being purchased by him from various hatcheries 
located in the State of Minnesota. Respondent causes said baby 
chicks when sold to him to be transported from various locations in 
the State of Minnesota to purchasers thereof located in various other 
States of the United States. 

Respondent maintains and at all times mentioned herein has main- 
tained a course of trade in said baby chicks in commerce among and 
between the various States of the United States. 
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Par. 3. In the course and conduct of his business, the respondent 
is now and has been at all times herein referred to in substantial com- 
petition with other individuals, firms, partnerships, and corporations 
also engaged in the sale and distribution in commerce of baby chicks. 

Par. 4. In the course and conduct of his aforesaid business herein- 
above described, the respondent, in the course of shipping baby chicks 
from various points in the State of Minnesota to purchasers located in 
other States of the United States, has caused certain labels to be affixed 
to said shipments, copies of such labels being as follows: 


From: ROCHESTER, MINNESOTA 
BABY CHICKS 
H. C. GARRETT 


Produced as provided by law, under official supervision of Minne- 
* sota Poultry Improvement Board in the breeding stages, and the * 
Minnesota Live Stock Sanitary Board in the pullorum control. 


For: 


Cooperating in THE NATIONAL POULTRY IMPROVEMENT 
PLAN administered by the official agencies, U. S. Dept. of Agriculture. 


*Asterisks indicate a symbol bearing the words “‘U. 8S. PULLORUM TESTED N. P. I. P.” 
and a symbol bearing the words “U. S. APPROVED N. P. I. P.,” also bearing a pictorial 
representation of the baby chick. 


Special 

Handling 
(Picture of two From: H. C. Garrett, 

baby chicks) Rochester, Minn. 
VO! Ae 2 ee SER.. SERRA ERIS Re 
No. CHICKS __.- BREED ______ HATCHED ______ * 
ACCURACY 

SDR RUINS SEX Ses GUARANTEED ______ %o 


U. S. APPROVED and U. S. PULLORUM TESTED 
For dependable results 


CONTENTS: Merchandise 4th Cl. 
NOTICE: If not deliverable immediately wire shipper collect. 


*Indicates stamp with words “PILLSBURY’S BEST FEEDS.” 
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Par. 5. By the use of the statements and representations contained 
on said labels hereinabove set forth, respondent represented that he is 
a United States record of performance breeder and operates a poultry- 
breeding plant or hatchery, under the supervision of an official for the 
agency supervising the national poultry improvement plan adminis- 
tered by the Bureau of Animal Industry, United States Department 
of Agriculture in cooperation with the official State agency in charge 
of the plan in the State of Minnesota. 

Par. 6. The foregoing acts and practices, statements, and repre- 
sentations are false and misleading. In truth and in fact, respondent 
is not a United States record of performance breeder and does not 
operate a hatchery under the supervision of an official for the agency 
supervising the national poultry improvement plan administered by 
the Bureau of Animal Industry, United States Department of Agri- 
culture, in cooperation with the official State agency in charge of 
said plan in the State of Minnesota. 

Par. 7. The use by the respondent of the foregoing false and mis- 
leading statements has the tendency and capacity to, and does, mis- 
lead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that such statements, representa- 
tions, and claims are true and by reason of such erroneous and mistaken 
beliefs so engendered, cause, and has caused, a substantial portion of 
the purchasing public to purchase substantial quantities of respond- 
ent’s baby chicks. As a result of respondent’s said acts and practices, 
trade has been unfairly diverted to respondent from his competitors, 
engaged in the sale in commerce, between and among the various States 
of the United States and in the District of Columbia, of baby chicks, 
who do not misrepresent their baby chicks. In consequence thereof, 
injury has been done by respondent to competition in commerce in such 
products among and between the various States of the United States 
and in the District of Columbia. 

Par. 8. The aforesaid acts and practices of respondent as herein 
alleged were all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 

Record closed without prejudice by the following order: 

This matter coming before the Commission upon the motion of 
counsel supporting the complaint to dismiss the complaint herein 
without prejudice and upon the record, and the Commission having 
duly considered the matter and being now fully advised in the 
premises ; 

It is orderd, That the case growing out of the complaint herein be 
and the same hereby is closed without prejudice to the right of the 
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Commission to reopen the same and resume trial thereof in accordance 


with its regular procedure. 
Mr. Jesse D. Kash for the Commission. 


Ever-Lastine Propuctrs Co., rr Au. Complaint, April 5, 1948. 
Order, February 8, 1951. (Docket 5533.) 

Charge: Advertising falsely or misleadingly and furnishing means 
and instrumentalities of misrepresentation and deception as to at- 
tributes and qualities of respondents’ product, through representing 
pictorially and otherwise in trade publications that respondents’ prod- 
ucts will last forever and will assure perpetual protection against the 
deteriorating elements of time; in connection with the manufacture 
and sale of caskets. 

CompLatnt:1! Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Ever- 
Lasting Products Co., a corporation, and A. R. Christian and Nancy 
Kelly, individually and as officers of the aforesaid corporation, herein 
referred to as respondents, have violated the provisions of said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrapu 1. Respondent Ever-Lasting Products Co. is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Illinois, with offices and principal place of 
business at 847 North Troy Street, Chicago, Il. 

Respondents A. R. Christian and Nancy Kelly are officers of the 
aforesaid corporation and have their principal office at the above 
stated address. 

Said respondents are now and for more than 1 year last past have 
been engaged in manufacturing and selling caskets. 

The respondents have caused and now cause their said caskets, 
when sold by them, to be transported from their aforesaid place of 
business in the State of Illinois to the purchasers thereof located in 
various States of the United States and into the District of Columbia. 
The respondents maintain, and at all times mentioned herein have 
maintained, a substantial course of trade in said caskets in commerce 


1The Commission on October 27, 1949, issued an order granting motion to amend com- 
plaint, as follows: 

This matter coming on before the Commission upon motion of counsel supporting the 
complaint to amend the complaint herein by adding as a party respondent Ever-Lasting 
Products, Ine., a corporation, without the issuance and service of a formal amended com- 
plaint or notice with reference thereto, and it appearing to the Commission that connsel 
for respondent has assented to said motion, and the Commission having duly considered 
the matter and the record, and being now fully advised in the premises ; 

It is ordered, That the motion to amend the complaint by adding as a party respondent 
Ever-Lasting Products, Inc., a corporation, be, and the same hereby is, granted. 
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among and between the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of their aforesaid business, the 
respondents advertise their said caskets in the “American Funeral 
Director” and the “Casket and Sunnyside,” monthly trade publica- 
tions that circulate throughout the United States. Respondents 
aforesaid advertisements featured their trade-mark which consists of 
a shield bearing the words “Ever-Lasting” and the outline of a pyra- 
mid in the background and, in conjunction therewith, pictorial 
representations of several outstanding creations of nature such as 
the Mountain of the Holy Cross, unusual rock formations, Mount 
Hood, Niagara Falls, the Grand Canyon, and a Sphinx and Pyramid, 
all of which were referred to in said advertisements as Ever-Lasting. 
In some instances, the terms “enduring” and “perpetual” are also 
used in said references. 

Par. 3. In immediate conjunction with the aforesaid picturizations 
appear comparative statements with reference to respondents’ caskets 
such as the following: 


The stoic magnificence of the Sphinx stands today, after thousands of years, 
the symbol of enduring resistance to the ravages of time. * * * There is 
no better comparison for the enduring protection that is to be found in Ever- 
Lasting Caskets. 

No creation by mankind can ever remotely compete with the magnificence 
of Grand Canyon. * * * MHere is a monument by nature to her own time- 
less endurance. * * * The same quality of timeless endurance is an im- 
portant feature in Ever-Lasting Caskets. 

Aside from a significance of design, the white snow insignia on the Mountain 
of the Holy Cross is of interest because of its Ever-Lasting symbolism. * * #* 
Of interest to funeral directors are the enduring qualities of Ever-Lasting 
Caskets. 

Thousands of years are of little importance to rock formations such as these 
found in Colorado. * * * Of significance to funeral directors are the en- 
during qualities of Ever-Lasting Caskets. 

King of waterfalls is the gigantic Niagara, one of the outstanding wonders 
cf the Western hemisphere. An Hver-Lasting source of power and beauty, this 
spectacular hydro-phenomenon is as ageless and enduring as the rocks on which 
it pounds its tons of water. Ever-Lasting Caskets are ageless and enduring, 
too, in the protection they offer against the elements of time. 

No creation of mankind can ever remotely compete with the magnificence 
of Grand Canyon. * * * Here is a monument by nature to her own time- 
less endurance. The same quality of timeless endurance is an important feature 
in Ever-Lasting Caskets. Ever-Lasting precision manufactured from fine ma- 
terials assures the ultimate in perpetual protection against the deteriorating 
elements of time. 

Par. 4. Through the use of the aforesaid statements and picturiza- 
tions, the respondents have represented and now represent that their 
caskets will last forever and will assure perpetual protection against 
the deteriorating elements of time. Said statements and claims with 
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reference to respondent’s caskets are false and misleading, and the 
use by respondents of the pictorial representations, in the manner 
aforesaid, has the capacity and tendency to mislead and deceive pur- 
chasers and prospective purchasers of respondents’ caskets. In truth 
and in fact, said caskets are not ever-lasting and they will not assure 
perpetual protection against the deteriorating elements of time. 

Par. 5. The use by the respondents of the foregoing false, mis- 
leading, and deceptive statements and representations with respect 
to their said caskets, in the manner aforesaid, has had, and now has, 
the capacity and tendency to mislead and deceive purchasers and 
prospective purchasers of said caskets with reference to the attributes 
and qualities of said caskets and, as a result thereof, to cause such 
purchasers and prospective purchasers to purchase respondents’ said 
caskets in the erroneous belief that said statements and representations 
are true. By said acts and practices, respondents also placed in the 
hands of funeral directors and other purchasers of the aforesaid 
caskets for resale, a means and instrumentality whereby they may mis- 
lead and deceive the purchasing public as to the qualities and char- 
acteristics of said caskets. 

Par. 6. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tute unfair or deceptive acts or practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Amended complaint dismissed without prejudice by the following 
order : 

This proceeding having come on for final consideration by the Com- 
mission upon the amended complaint, respondents’ answer thereto, 
testimony and other evidence introduced before a trial examiner of 
the Commission theretofore duly designated by it, recommended 
decision of the trial examiner, and brief of counsel supporting the 
complaint, no brief having been filed by respondents and oral argu- 
ment not having been requested; and 

It appearing to the Commission that the amended complaint herein 
charges respondents with the use of false and misleading statements 
in advertising in connection with the offering for sale, sale, and dis- 
tribution of burial caskets by representing that the said caskets will 
last forever and will assure perpetual protection; and 

It further appearing from the record herein that the complained 
of false representations did not cause the purchase of respondents’ 
caskets by any of the members of the public ultimately buying the 
said caskets, said caskets having been sold by respondents in an un- 
finished condition to jobbers only, which jobbers finished the caskets 
and affixed thereto their own names and labels, thus keeping the ulti- 
mate buyer from identifying the casket as having been manufactured 
by the respondents; and 
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It further appearing from the record that the complained of false 
representations were made in trade publications which were circu- 
lated to members of the trade only and that said representations were 
discontinued more than a year prior to the issuance of the complaint 
herein; and 

The Commission having no reason to believe that the complained of 
representations will be resumed, and it being of the opinion that in the 
circumstances the public interest does not require further corrective 
action in this matter at this time: 

lt is ordered, That the amended complaint be, and it hereby is, 
dismissed without prejudice to the right of the Commission to insti- 
tute a new proceeding or to take such further or other action at any 
time in the future with respect to the subject matter of said complaint 
as may be warranted by the then existing circumstances. 

Before Mr. Webster Ballinger and Mr. Randolph Preston, trial 
examiners. 

Mr, DeWitt T. Puckett and Mr. Russell T. Porter for the Commus- 
sion. . 

Giachini, Cerza & Ley, of Chicago, Ill., for respondents. 


ANETSBERGER Bros., INc. ET au. Complaint, November 1, 1949. Or- 
der, March 5,1951. (Docket 5707.) 

Charge: Advertising falsely or misleadingly as to qualities, prop- 
erties or results of product; in connection with the sale of an article 
of equipment for restaurants and hotels for use in frying various 
foods designated as “Anets Filter-Fryer.” 

Comptaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Anets- 
berger Bros., Inc., a corporation, and Frank Anetsberger, Andrew M. 
Bornhofen, and Leroy Schlickenmaier, individually and as officers 
of said corporation, and Ben Silver, individually and as director of 
said corporation, hereinafter referred to as respondents, have violated 
the provisions of said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrapy 1. Respondent, Anetsberger Bros., Inc., is an Illinois 
corporation with its principal place of business located at 180 West 
Anets Drive, Northbrook, I]. Respondents Frank Anetsberger, An- 
drew M. Bornhofen, Leroy Schlickenmaier, and Ben Silver are the 
president, vice-president, secretary, and a director, respectively, of 
said corporation. The address of said individual respondents is the 
same as that of the corporate respondent. As such officers and director, 
said individuals formulate, direct, and control the acts and practices 
of the corporate respondent. 
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Par. 2. Said respondents are now, and for several years last past 
have been, engaged in the sale and distribution of an article of equip- 
ment for restaurants and hotels for use in frying various foods des- 
ignated by them as “Anets Filter-Fryer.” Respondents cause, and 
have caused, said product, when sold, to be transported from their 
place of business in the State of Illinois to purchasers thereof located 
in various other States of the United States and at all times mentioned 
herein have maintained and now maintain a course of trade in said 
products in commerce, among and between the various States of the 
United States. Respondents’ volume of business in said product in 
such commerce is, and has been, substantial. 

Par. 3. In the course and conduct of their business, and for the 
purpose of inducing the sale of said product in commerce, respond- 
ents have made certain statements and representations with respect 
to the usefulness and functions of said product, by means of adver- 
tisements inserted in trade journals, periodicals, and catalogs. Among 
and typical of the statements and representations appearing in said 
advertisements are the following: 

Anets Filter-Fryer. 

Filter as you Fry Fryer. 

Anets New Streamline CGS 11’’ Filter Fryer. 

The Anets Filter Fryer is the only fryer equipped with the patented (Pat. 
No. 2061533) lift-out crumb tray that lets you filter the fat even during the 
frying period. 

Par. 4. Through the use of the statements and representations here- 
inbefore set forth, and others similar thereto not specifically set out 
herein, respondents represented that their said product acts as a filter ; 
that is, that by its filtering action all crumbs, wastes, and impurities 
are removed from the hot grease in which food is fried and that. it 
restores the grease to its original purity, all during the cooking process. 

Par. 5. The use by the respondents of the word “Filter” as a part 
of the trade name “Anets Filter-Fryer” in and of itself serves as a 
representation that said product is a filter and operates and performs 
the functions as set out in paragraph 4. 

Par. 6. The said representations are false, misleading, and de- 
ceptive. In truth and in fact, said product does not operate as a filter 
as such operation is hereinabove described, its only utility being that 
of a sieve or strainer which holds within itself particles of food or 
other materials too large to go through the interstices of the screen. 
It will not purify or have any other effect upon the hot grease. 

Par. 7. The use ofthe aforesaid false, misleading, and deceptive 
statements and representations including the word “Filter” as a part 
of the trade name for said product has had and now has the tendency 
and capacity to mislead and deceive the purchasing public into the 
erroneous and mistaken belief that such statements and representa- 
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tions were and are true and into the purchase of respondents’ said 
product because of such erroneous and mistaken belief. 

Par. 8. The aforesaid acts and practices of the respondents, as herein 
ulleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 

Complaint dismissed without prejudice by the following order: 

This proceeding coming on to be heard by the Commission upon 
the complaint of the Commission, the respondents’ answer thereto, 
testimony, and other evidence in support of and in opposition to the 
allegations of the complaint introduced before a trial examiner of 
the Commission theretofore duly designated by it, and the trial exami- 
ner’s initial decision, which decision was vacated and set aside by the 
Commission upon an appeal therefrom prosecuted by counsel in sup- 
port of the complaint and opposed by the respondents; and 

It appearing to the Commission that the allegations of the complaint 
have not been sustained by the greater weight of the evidence in the 
record; and . 

The Commission, for this reason, being of the opinion that the 
complaint should be dismissed without prejudice: 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed, without prejudice, however, to the right of the Commission 
to institute another proceeding or to take such further or other action 
against the respondents at any time in the future as may be warranted 
by the then existing circumstances. 

Before Mr. Webster Ballinger, trial examiner. 

Mr. Clark Nichols for the Commission. 

Sheridan, Davis & Cargill, of Chicago, Ill., for respondents. 


Ropert Savazar Dorne Business as Los ANGELES PHarmacau Co. 
anp Hipatco Puarmacy. Complaint, July 16, 1943. Order, April 
5, 1951. (Docket 5006.) 

Charge: Advertising falsely or misleadingly as to qualities, proper- 
ties, or results of products and neglecting, unfairly or deceptively, to 
make material disclosure as to safety of product; in connection with 
the sale of certain medicinal preparations designated as “Pulmotol,” 
“Femovita,” “Renatone Pills” sometimes referred to as “Runaton” 
and “Stomavita.” 

Comp.arnt: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, 
the Federal Trade Commission having reason to believe that Robert 
Salazar, an individual trading and doing business as Los Angeles 
Pharmacal Co. and Hidalgo Pharmacy, hereinafter referred to as 
the respondent, has violated the provisions of said act and it appear- 
ing to the Commission that a proceeding by it in respect thereof 
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would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Paracraru 1. Respondent Robert Salazar is an individual trading 
and doing business as Los Angeles Pharmacal Co. and Hidalgo Phar- 
macy with his principal office and place of business located at 204 
North Main Street, Los Angeles, Calif. 

Par. 2. Respondent is now and for some time last past has been 
engaged in the sale and distribution of certain medicinal prepara- 
tions designated as “Pulmotol,’ “Femovita,” “Renatone Pills” some- 
times referred to as “Runaton” and “Stomvita.’ Respondent causes 
and has caused said preparations when sold to be transported from 
his place of business in the State of California to purchasers thereof 
located in various other States of the United States. 

Respondent maintains and at all times mentioned herein has main- 
tained a course of trade in said preparations in commerce between 
and among the various States of the United States. 

Par. 3. Respondent, in the course and conduct of his aforesaid 
business has disseminated, and is now disseminating, and has caused, 
and is now causing, the dissemination of false advertisements con- 
cerning his said medicinal preparations designated ‘“Pulmotol,” 
“Kemovita,” “Renatone Pills” or “Runaton” and “Stomavita” by 
the United States mails and by various means in commerce, as “com- 
merce” is defined by the Federal Trade Commission Act, and respond- 
ent has also disseminated, and is now disseminating, and has caused, 
and is now causing, the dissemination of false advertisements concern- 
ing his said preparations by various means for the purpose of induc- 
ing, and which are likely to induce, directly or indirectly, the purchase 
of his said preparations in commerce, as “commerce” is defined by the 
Federal Trade Commission Act. 

Among, and typical of, the false, misleading and deceptive state- 
ments and representations contained in said false advertisements dis- 
seminated and caused to be disseminated, as hereinabove set forth, 
by the United States mails, by advertisements inserted in newspapers 
and periodicals and by radio continuities with respect to the prepara- 
tions “Pulmotol,” “Femovita,” and “Renatone Pills” or “Runaton,” 
all in the Spanish language, of which the following are English 
translations. 


Statements and representations with respect to “Pulmotol”: 


If you notice a danger detrimental to your health, it is logical that you find 
Some manner of avoiding it. It is also logical that when you feel weak you will 
want to feel better again. You can do so with PULMOTCL. PULMOTOL, at 
invigorating the organism, puts a strong barrier against the maladies of the 
chest. PULMOTOL is sold at all drug stores. 

If winter is a terrible adversary for all the organisms, PULMOTOL is a de- 
fense against the winter because with PULMOTOL the organism fortifies itself 
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and it combats all the effects of the respiratory system that causes all the colds. 
Avoid from today on the illness that comes with winter, drink PULMOTOL. 

The tonic PULMOTOL has become famous because it combats the bronchial 
effects and fortifies the nervous system. If you are weak and wish to avoid the 
troubles of the illness that winter brings us, drink the tonie PULMOTOL im- 
mediately. We are sure that if you do this you will never forget the benefits 
of the results of this famous composition. 


Statements and representations with respect to “Femovita” : 


A growing number of women use by preference the vegetable compound Femo- 
vita because every day the feminine sex becomes more convinced that Femovita 
is composed of fluid extracts of herbs and roots of well-known medicinal value 
for over 50 years. The excellence of this preparation rests on the great help 
and relief that can be obtained by women under those circumstances in which 
medical science prescribes its fine ingredients. 

Neryousness and musclar pains and other ailments common in women due 
to their irregularities in the functions of their sex, can be helped with the 
Vegetal composition FEMOVITA. 

There are many tragedies in the life of a woman, but none comparable to the 
tragedy of aging prematurely and losing natural, youthful charm due to ailments 
beyond control. Control your feminine organisms and health. Take Femovita, 
the tonic for women, an admirable vegetable compound with sure results. 

Statements and representations with respect to “Renatone Pills” or 
“Runaton” : 

Many persons use daily as a diuretic, combination Runaton pills, for kidney 
trouble, washing out ali acidity, Runaton sells at all best drug stores, 

Many people who suffer with kidney trouble may need a stimulant to increase 
the flow of the urine. This is the result you will obtain from Runaton Pills. 
Runaton is composed of various medical ingredients that have been proven and 
prescribed by a number of doctors for more than 50 years. Try them today. 
Buy them at your drug store. 

The kidneys are very delicate filters which take from the blood all impurities. 
Be sure to keep your kidneys healthy and clean by taking Renatone Pills. So 
you may avoid ailments such as rheumatism, lumbago, arthritis, nervousness, 
skin eruptions and some others that may arise from impurities in your blood due 
to faulty kidneys. 

Par. 4. Through the use of the statements and representations 
hereinabove set forth and others similar thereto not specifically set 
out herein, all of which purport to be descriptive of the therapeutic 
properties of respondent’s preparations “Pulmotol,” “Femovita” and 
“Renatone Pills” or “Runaton,” respondent represents, directly and by 
implication, that “Pulmotol” is a competent and effective treatment 
for a weakened bodily condition, is a preventive of colds and bronchial 
infections, fortifies the nervous system and acts as a general tonic for 
the system. That the preparation “Femovita” constitutes a compe: 
tent and effective treatment for diseases and conditions common to 
women. That the preparation “Renatone Pills” or “Runaton” is an 
effective diuretic, will wash out all acids from the kidneys and is a com- 
petent and effective treatment for kidney trouble. 
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Par. 5. The foregoing statements and representations contained 
in respondent’s advertisements are grossly exaggerated, false, and 
misleading. In truth and in fact, the preparation “Pulmotol” is not 
a competent and effective treatment for a weakened bodily condition. 
Its use will not prevent colds or bronchial infections and it has no 
value in the treatment of or in fortifying against the disturbances of 
the nervous system. It is not a general tonic and will afford no sig- 
nificant tonic effect to the system. The preparation “Femovita” is 
not a competent and effective treatment for diseases and conditions 
common to women and has no significant therapeutic value in the 
treatment of any of such diseases or conditions. The preparation 
“Renatone Pills” or “Runaton” is not an effective diuretic. It will 
not wash out all or any significant portion of acids from the kidneys 
and is not a competent and effective treatment for kidney trouble. 

Par. 6. The respondent herein, in the manner set out in paragraph 
3 hereof, disseminates or causes the dissemination of advertising mat- 
ter with respect to his preparation “Stomavita” wherein it is repre- 
sented that said preparation is effective in relieving constipation and 
its symptoms. These advertisements constitute false advertisements 
and the advertisements hereinabove set out with respect to the prepara- 
tion “Renatone Pills” or “Runaton” constitute false advertisements 
for the reason that they fail to reveal facts material in the light of 
such representations or material with respect to consequences which 
may result from the use of the preparations to which the advertise- 
ments relate, under the conditions prescribed in said advertisements, 
or under such conditions as are customary or usual. In truth and in 
fact, said preparations are irritant laxatives and the use thereof may 
be dangerous in the case of persons suffering from abdominal pains, 
stomachache, cramps, nausea, vomiting, or other symptoms of appendi- 
citis. 

Par. 7. The use by the respondent of the foregoing false, deceptive 
and misleading statements and representations in respect to his said 
preparations has had, and now has, the tendency and capacity to, and 
does, mislead a substantial portion of the purchasing public into the 
erroneous and mistaken belief that such statements and representa- 
tions are true, and to induce a substantial portion of the purchasing 
public, because of such mistaken and erroneous belief, to purchase 
respondent’s preparations. 

Par. 8. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice of the public and constitute unfair and 
deceptive acts and practices within the meaning of the Federal Trade 
Commission Act. 

Record closed without prejudice by the following order: 
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This proceeding came on for final consideration by the Commission 
upon the complaint, respondent’s answer thereto, testimony and other 
evidence introduced before a trial examiner of the Commission there- 
tofore duly designated by it, the trial examiner’s recommended de- 
cision and exceptions thereto by counsel supporting the complaint, and 
brief of counsel supporting the complaint (no brief having been filed 
by respondent and oral argument not having been requested). 

The record herein shows that on September 16, 1941, the respondent 
entered into an agreement with the Commission to cease and desist 
from making certain representations in connection with the sale of 
certain medical preparations. Respondent in 1942 violated the said 
agreement in certain respects, whereupon the Commission on July 
16, 1943, issued its complaint herein alleging that respondent had dis- 
seminated false advertisements in commerce in violation of the Fed- 
eral Trade Commission Act. 

The record shows that respondent in 1942 falsely nabredentee that 
its preparation, Pulmotol, prevents chest colds and bronchial infec- 
tions and acts as a tonic and stimulant, that its preparation, Femovita, 
constitutes a competent and effective treatment for ailments and con- 
ditions common to women, and that its preparation, Runaton, con- 
stitutes a competent and effective treatment for kidney troubles and 
will clean out accumulations of acid from the kidneys. In fact, Pul- 
motol has no beneficial effect except as a mild expectorant, Femovita 
does not constitute a competent and effective treatment for ailments 
and conditions common to women, and Runaton has no beneficial 
effect upon the kidneys and will not clean out accumulations of acid 
from the kidneys. 

The facts of record show that respondent has long since abandoned 
the practice of disseminating advertisements containing the said false 
representations and has at all times made a good faith attempt to 
conform its representations to the agreement to cease and desist. 

The Commission, therefore, being of the opinion that in these cir- 
cumstances the public interest does not require a continuation of this 
proceeding at this time: 

It is ordered, That the case growing out of the complaint herein be, 
and it hereby is, closed, without prejudice, however, to the right of 
the Commission to reopen the same or to take such further or other 
action against the respondent at any time in the future as may be 
warranted by the then existing circumstances. 

Before Ur. Everett F. Haycraft, trial examiner. 

Mr. Randolph W. Branch and Mr. R. P. Bellinger for the Com- 


mission. 
Mr. Kenneth E. Grant and Mr. Richard A. Perkins, of Los Angeles, 


Calif., for respondent. 
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Porutar Pricep Dress Manuracrurers Grovr, Inc., Dress Rr- 
turns Controt Bureau, Inc., anp THerr Ruspecrive OFFricers, 
Directors, anp Mrempers. Complaint, May 1, 1989. Order, April 
13,1951. (Docket 3778.) 

Charge: Agreeing, combining, and conspiring to hinder and sup- 
press competition between and among manufacturers of respondents’ 
products in the interstate sale and distribution thereof to retailers, and 
to create a monopoly in such manufacure and sale through compelling 
and coercing members to confine their sales to such retailers as con- 
form to the rules promulgated by respondent dress manufacturers 
group for the government of its members; and through other coercive 
acts and practices, including the compelling of its members to agree 
upon uniform terms of sale and discounts and to abide by other rules 
and regulations, under penalty, with the result of prejudicing and 
hindering manufacturers of women’s and misses’ dresses from selling 
their merchandise in interstate commerce to retailers therein who, but 
for the existence of such agreements, etc., would purchase said prod- 
ucts, and with other results as specified in the complaint as follows: 

Comptaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, 
the Federal Trade Commission having reason to believe that Popular 
Priced Dress Manufacturers Group, Inc., Dress Returns Control Bu- 
reau, Inc., and their respective officers, directors, and members, here- 
inafter referred to as respondents, have violated the provisions of the 
said act and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracrary 1. Respondent, Popular Priced Dress Manufacturers 
Group, Inc., is an association of members organized and existing as 
a corporation under the laws of the State of New York, with its 
principal office and place of business located at 1440 Broadway in the 
city of New York in said State. The membership of said respondent, 
Popular Priced Dress Manufacturers Group, Inc., is composed of 
individuals, partnerships, and corporations who are located in the 
city of New York, N. Y., and who are engaged in the manufacture 
and-sale in interstate commerce of women’s and misses’ dresses which 
sell at wholesale in the price range of less than $5. 

Respondent, Dress Returns Control Bureau, Inc., is an association 
of members organized and existing as a corporation under the laws 
of the State of New York with its principal office and place of busi- 
ness located at 1440 Broadway in the city of New York in said State. 
The membership of said respondent, Dress Returns Control Bureau, 
is composed of individuals, partnerships, and corporations who are 
located in the city of New York, N. Y., and who are engaged in the 
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manufacture and sale in interstate commerce of women’s and misses’ 
dresses which sell at wholesale in the price range of less than $5. 

Since January 13, 1938, respondent, Dress Returns Control Bureau, 
Inc., has functioned as a branch of, and has maintained joint offices 
with respondent, Popular Priced Dress Manufacturers Group, Inc. 
Membership in respondent, Popular Priced Dress Manufacturers 
Group, Inc., results automatically in membership in respondent, Dress 
Returns Control Bureau, Inc., and since January 13, 1938, the mem- 
bership of both of said respondents has been identical. 

Each of said corporate respondents was organized for the ostensible 
purpose of establishing fair trade practices among its members, to 
foster and promote better relations between its members and allied 
branches of the dress industry and to promote the general welfare, 
progress, and development of the popular-priced dress industry. Said 
respondents, Popular Priced Dress Manufacturers Group, Inc., and 
Dress Returns Control Bureau, Inc., are hereinafter for convenience 
referred to as “respondent associations.” 

Par. 2. The names and addresses of the officers of said respondent, 
Popular Priced Dress Manufacturers Group, Inc., who, in their in- 
dividual capacities and as such officers of said respondent, are named 
as respondents herein, are: Ben B. Hirsch, president, 501 Seventh 
Avenue, New York, N. Y.; Saul Lieber, vice president, 463 Seventh 
Avenue, New York, N. Y.; H. William Avrutine, second vice presi- 
dent, 463 Seventh Avenue, New York, N. Y.; Barnett B. Joseph, secre- 
tary, 224 West Thirty-fifth Street, New York, N. Y.; Albert Greene, 
treasurer, 237 West Thirty-fifth Street, New York, N. Y.; and Louis 
Rubin, executive director, 1440 Broadway, New York, N. Y. 

The names and addresses of the officers of said respondent, Dress 
Returns Control Bureau, Inc., who, in their individual capacities and 
as such officers of said respondent, are named as respondents herein, 
are as follows: Morris Posner, president, 1440 Broadway, New York 
City; Harry Sterngold, secretary, 1440 Broadway, New York City; 
Albert Greene, treasurer, 1440 Broadway, New York City; and Louis 
Rubin, executive director, 1440 Broadway, New York City. 

Par. 3. The following named individuals are or have been mem- 
bers of the Board of Directors of said respondent, Popular Priced 
Dress Manufacturers Group, Inc., and of said respondent, Dress Re- 
turns Control Bureau, Inc., and are named as respondents herein in 
their individual capacities and in their capacities as members of the 
Board of Directors of said respondents, Popular Priced Dress Manu- 
facturers Group, Inc., and Dress Returns Control Bureau, Inc.: 
George Edelstein, 1950 Andrews Avenue, Bronx, N. Y.; Al Green, 
1400 Ocean Avenue, Brooklyn, N. Y.; Sam Altman, 300 Central Park, 
West, New York City; Moe S. Newman, 1419 Shakespeare Avenue, 
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Bronx, N. Y.; Harry Cohen, 1445 Saint Johns Place, Brooklyn, N .Y.; 
Edward Cohen, 91-10 Seventy-seventh Boulevard, Queens, L. L.; 
David Goldberg, 20 West Eighty-sixth Street, New York City; Jimmie 
Cohen, 605 West One hundred and seventieth Street, New York City; 
Elliott Kahn, 300 Riverside Drive, New York City; Louis Lipshitz, 
510 West One hundred and twelfth Street, New York City; Samuel 
Wexler, 125 West Twelfth Street, New York City; Julius Goldberg, 
25 Central Park, West, New York City; Samuel Abrams, 2121 West- 
bury Court, Brooklyn, N. Y.; William Aronson, 67 Hanson Place, 
Brooklyn, N. Y.; Sam Gordon, 246 East Fifty-first Street, New York 
City; Harry H. Greenberg, 1580 East Seventeenth Street, Brooklyn, 
N. Y.; Dave Harmarkz, 1329 College Avenue, Bronx, N. Y.; Sam 
Javer, 237 West Thirty-fifth Street, New York City; Sidney Blauner, 
710 West End Avenue, New York City; Ben Ross, 145 West Ninety- 
sixth Street, New York City; Murray Schneidman, 2136 Crotona 
Parkway, Bronx, N. Y.; Max Rothstein, 656 West One hundred and 
seventy-first Street, New York City; Ben B. Hirsch, 501 Seventh 
Avenue, New York City; Saul Lieber, 463 Seventh Avenue, New York 
City; Benjamin Green, 1558 Clifford Place, Bronx, N. Y.; George 
Prince, 2675 Grand Concourse, Bronx, N. Y.; Fred Pomerantz, 40 
West Eighty-sixth Street, New York City; Maurice Ribner, 300 Cen- 
tral Park, West, New York City; Louis Rosen, 240 West Thirty-fifth 
Street, New York City; Mike Reiter, 150-82 Eighty-seventh Avenue, 
Jamaica, L. I.; Meyer Pusar, 2840 West Thirty-sixth Street, Brooklyn, 
N. Y.; Henry A. Trussel, 1057 New McNeil Avenue, Lawrence, L. I.; 
Jack Wasserman, 336 West End Avenue, New York City; Al Wien- 
berg, 300 Central Park, West, New York City; and S. J. Weiss, 135 
Eastern Parkway, Brooklyn, N. Y. : 

The said officers and directors of respondents Popular Priced Dress 
Manufacturers Group, Inc., and Dress Returns Control Bureau, Inc., 
named in paragraphs 2 and 8 hereof, are hereinafter for convenience 
referred to as “individual respondents.” 

Par. 4. The membership of said respondent, Popular Priced Dress 
Manufacturers Group, Inc., and of said respondent, Dress Returns 
Control Bureau, Inc., constitute a class so numerous and changing as 
to make it impractical to specifically name them all as respondents 
herein. The following concerns, all located in the city of New York 
within the State of New York, among others, are members of said 
respondents, Popular Priced Dress Manufacturers Group, Inc., and 
Dress Returns Control Bureau, Inc., are fairly representative of the 
whole membership of said respondents and are named as respondents 
herein independently and severally and as members of said respond- 
ents, Popular Priced Dress Manufacturers Group, Inc., and Dress 
Returns Control Bureau, Inc., and as representatives of all members 
of said respondents, Popular Priced Dress Manufacturers Group, Inc., 


DISMISSALS—-POPULAR PRICED DRESS MFRS. GROUP—COMPLAINT 1611 


and Dress Returns Control Bureau, Inc., as a class, including those 
not herein specifically named who are also made respondents herein; 
A & B Dress Co., Inc., 463 Seventh Avenue; Alpine Dance Frocks, 
Inc., 491 Seventh Avenue; Bernstein & Blatter, Inc., 1359 Broadway; 
Chatham Dress Co., Inc., 306 West Thirty-eighth Street; Max Cohen, 
463 Seventh Avenue; Cohen & Klausner, Inc., 501 Seventh Avenue; 
Dunbar Frocks, Inc., 148 West Thirty-seventh Street; Excellent 
Dresses, Inc., 501 Seventh Avenue; Fo-Mar Dress Corp., 501 Seventh 
Avenue; Sam Gordon, Inc., 501 Seventh Avenue; Halperin Frocks, 
Inc., 254 West Thirty-fifth Street ; Integrity Dresses, Inc., 501 Seventh 
Avenue; Jomax Frocks, Inc., 501 Seventh Avenue; Lombardi Frocks, 
Inc., 134 West Thirty-seventh Street; Melba Dress Co., Inc., 501 
Seventh Avenue; Noxall Waist & Dress Co., Inc., 463 Seventh Avenue; 
Plymouth Frocks, Inc., 237 West Thirty-fifth Street; L. Rosen Dress 
Co., Inc., 240 West Thirty-fifth Street; Smart Maid Dresses, Inc., 
253 West Thirty-fifth Street; Trussel Dress Co., Inc., 501 Seventh 
Avenue; Venus Dress Corp., 213 West Thirty-fifth street; and Win- 
fred Dress, Inc., 18375 Broadway. Said respondents are hereinafter 
for convenience referred to as “respondent members.” 

Par. 5. The aforesaid members of said respondent associations, 
consisting of approximately 215 individuals, copartnerships, and 
corporations, are located in the city of New York in the State of New 
York. Most of said members are engaged in the manufacture and 
sale of women’s and misses’ dresses which sell in the wholesale price 
range of less than $5. Said members cause said products when so 
sold to be transported from their respective places of business in the 
city of New York, N. Y., to the purchasers thereof located at various 
points in the several States of the United States other than the State 
of New York and in the District of Columbia, and there has been, 
and now is, a constant course of trade and commerce in said products 
between the members of said respondent associations and retail dealers 
in said products located throughout the several States of the United 
States and in the: District of Columbia. Except for the acts and 
practices engaged in by the respondent members of respondent as- 
sociations as hereinafter set forth, said respondent members would 
be in free, open, and active competition with each other in the sale 
and distribution of their respective products in commerce between 
and among the several States of the United States and in the District 
of Columbia. At all times mentioned herein said respondent members 
have been in competition with other corporations, partnerships, and 
individuals likewise engaged in the manufacture and sale of women’s 
and misses’ dresses*in said commerce. 

Par. 6. Respondent members of respondent associations, acting in 
cooperation with each other and'through and in cooperation with said 
respondent associations and their officers and directors, and each of 
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them, on or about January 13, 1938, entered into an understanding, 
agreement, combination, and conspiracy among themselves and with 
and through said respondent associations and said individual re- 
spondents to hinder and suppress competition between and among 
manufacturers of women’s and misses’ dresses in the interstate sale 
and distribution of their said products to retail dealers therein; and 
also to restrain interstate trade in said products; and also to create a 
monopoly in the manufacture and interstate sale of said products 
in the said members of said respondents, Popular Priced Dress Manu- 
facturers Group, Inc., and Dress Returns Control Bureau, Inc. Pur- 
suant to said understanding, agreement, combination and conspiracy, 
said respondents have respectively and cooperatively performed, and 
are now so performing the following acts and practices, to wit: 

(a) Said respondent, Popular Price Dress Manufacturers Group, 
Inc., has coerced and compelled, and now coerces and compels, its 
members to confine the sales of their merchandise to such retail deal- 
ers in women’s and misses’ dresses as conform to, and abide by, the 
rules promulgated by said respondent for the government of its 
members under penalty of fine or suspension for failure so to do; 

(6) Said respondent, Dress Returns Control Bureau, Inc., has co- 
erced and compelled, and now coerces and compels, retail dealers of 
women’s and misses’ dresses to refrain from returning garments to 
manufacturers thereof except in accordance with regulations pro- 
mulgated by said respondent under penalty of being blacklisted and 
boycotted by the members of said respondent, Popular Priced Dress 
Manufacturers Group, Inc., as more particularly described in sub- 
paragraph (c) ; 

(c) Said respondents, Popular Priced Dress Manufacturers Group, 
Inc., and Dress Returns Control Bureau, Inc., have employed and 
now employ, investigators to investigate the return by retailers of 
all ladies’ dresses to the manufacturers thereof and to ascertain 
whether or not said returns are in accordance with the rules and 
regulations promulgated by said respondents, Popular Priced Dress 
Manufacturers Group, Inc., and Dress Returns Control Bureau, Inc. 
Where retailers refuse to keep and pay for dresses received by them 
from the manufacturers thereof and return the same to said manu- 
facturers in violation of the rules and regulations promulgated by . 
said Popular Priced Dress Manufacturers Group, Inc., and Dress 
Returns Control Bureau, Inc., said respondent, Dress Returns Con- 
trol Bureau, Inc., thereupon places the name of such noncooperating 
retail dealer on a blacklist and circulates said blacklist among the 
members of said respondent, Popular Priced Dress Manufacturers, 
Inc., who thereupon and thereafter refuse to sell ladies’ and misses’ 
dresses designed and manufactured by them to such noncooperating 


DISMISSALS—-POPULAR PRICED DRESS MFRS. GROUP—COMPLAINT1613 


retail dealers; and since the date of its organization said respondent, 
Dress Returns Control Bureau, Inc., has blacklisted, and said members 
of said respondents, Popular Priced Dress Manufacturers Group, 
Inc., and Dress Returns Control Bureau, Inc., have refused to sell 
their products to retail dealers located throughout the several States 
of the United -States. . 

(d) Said respondent, Popular Priced Dress Manufacturers Group, 
Inc., has coerced and compelled, and now coerces and compels, its 
members to agree upon uniform terms of sale and discounts and to 
abide by its other rules and regulations, all under penalty of being 
required to pay to said respondent, Popular Priced Dress Manu- 
facturers Group, Inc., fines in a substantial amount of money and of 
being expelled from membership in said respondent, Popular Priced 
Dress Manufacturers Group, Inc. 

Par. 7. The result of the said understanding, agreement, combina- 
tion and conspiracy, and the acts and practices performed thereunder 
by said respondents, as hereinabove set forth, has been, and now is 
(a) to prevent and hinder manufacturers of women’s and misses’ 
dresses from selling their merchandise in interstate commerce to re- 
tail dealers in such garments who, but for the existence of said agree- 
ment, combination, or conspiracy, would purchase said products; (d) 
to prevent retail dealers in women’s and misses’ dresses from purchas- 
ing their requirements of said products in interstate commerce from 
the manufacturers thereof; (¢c) to force many retail dealers to dis- 
continue the sale of said products because of their inability to main- 
tain a supply thereof at reasonable prices; (d) to substantially in- 
crease the price of women’s and misses’ dresses to the manufacturers, 
retail dealers and to the consuming public; and (e) to place in the 
hands of the respondents, Popular Priced Dress Manufacturers 
Group, Inc., and Dress Returns Control Bureau, Inc., control over 
the business practices of the manufacturers and distributors of wom- 
en’s and misses’ dresses and the power to exclude from this industry 
those manufacturers and distributors who do not conform to the 
rules and regulations established by said respondents, Popular Priced 
Dress Manufacturers Group, Inc., and Dress Returns Control Bureau, 
Inc., and thus to tend to create a monopoly in the members of said 
respondents, Popular Priced Dress Manufacturers Group, Inc., and 
Dress Returns Control Bureau, Inc. 

Par. 8. The foregoing alleged acts and practices of the said re- 
spondents have been, and still are, to the prejudice of the buying 
public generally and the customers and competitors of the members 
of said respondent associations in particular, and constitute unfair 
methods of competition in commerce within the intent and meaning of 
section 5 of the Federal Trade Commission Act. 
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Complaint dismissed without prejudice by the following order: 

This matter coming on for consideration and it appearing that the 
record in this proceeding contains a stipulation entered into on Octo- 
ber 10, 1947, between Everette MacIntyre, then Assistant Chief Trial 
Counsel of the Federal Trade Commission, and counsel for certain 
of the respondents, which stipulation provides, among other things, 
that service of any order to cease and desist in this proceeding will 
not be made until the Commission has entered its order disposing 
of the proceeding, entitled, Zn the Matter of National Coat & Suit 
Industry Recovery Board et al., docket No. 4596; and 

The Commission having on December 1, 1950, entered its order 
in docket No. 4596 dismissing, for the reasons stated therein, the com- 
plaint in that proceeding without prejudice to the right of the Com- 
mission to conduct a further investigation into respondents’ business 
practices and to take such further action in the future as may be 
deemed warranted by the then existing circumstances, which order 
also recites that the action of the Commission does not constitute an 
adjudication of the issues involved ; + and 

There having been no adjudication of the issues of that proceeding 
on the merits as contemplated by the respondents in this proceeding 
who were parties to the stipulation of October 10, 1947,and it further 
appearing in this proceeding that the acts and practices referred 
to in the complaint issuing on May 1, 1989, occurred more than 12 
years ago under economic conditions differing materially from those 
now prevailing; and 

The Commission being of the opinion that the public interest will 
be best served by dismissal of the complaint in this proceeding, it 
being understood, however, that such action does not constitute an 
adjudication of the issues involved or prejudice the right of the Com- 
mission to conduct a further investigation into respondents’ business 
practices and to take such further action as the Commission may con- 
sider warranted as a result of such investigation, or otherwise: 

Accordingly, it 7s ordered, That the complaint in this proceeding 
be, and it hereby is, dismissed without prejudice to the right of the 
Commission to take such further action against the respondents at 
any time in the future as may be warranted by the then existing 
circumstances. 

Before Mr. William L. Pack, trial examiner. 

Mr. George W. Williams for the Commission. 

Hartman, Sheridan & Tekulsky and Phillips, Nizer, Benjamin & 
Krim, of New York City, for Popular Priced Dress Manufacturers 
Group, Inc., Dress Returns Control Bureau, Inc., and various officers, 
directors, and members thereof. 


247 WDC. p. L552: 
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Mr, Benjamin Greenspan, of New York City, for the Estate of 
Saul Lieber and Noxall Waist & Dress Co., Inc. 

Mr. Harry Lyons, of New York City, for Jimmie Cohen. 

Mr, Marcus Katz, of New York City, for Max Rothstein. 


Associatep Fur Coat & Trimming Manuractourers, Inc., Ev AL. 
Complaint, September 10, 1940. Findings as to the facts and order 
to cease and desist, December 1, 19501 Order vacating findings as 
to the facts and order to cease and desist, and dismissing complaint 
without prejudice, April 18, 1951. 

Charge: Agreeing, combining, and conspiring to hinder and sup- 
press competition in the sale and distribution of fur coats, other fur 
garments, and fur trimmings through arranging for and carrying into 
effect a system of uniform discounts, refusing to sell or deliver on 
memorandum or on consignment, and certain other practices, with the 
result that customers and users were forced to buy and receive said 
products on uniform, arbitrary and fixed terms, and deprived, to their 
detriment, of free and normal competition among members in the 
course of interstate commerce; as set forth in said complaint as 
follows: 

CompLaInt: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said Act, 
the Federal Trade Commission having reason to believe that the in- 
dividuals, firms, and corporations named and referred to in the cap- 
tion or title hereof, and more fully described hereinafter and referred 
to as respondents, and the other members of said respondent Associ- 
ated Fur Coat and Trimming Manufacturers, Inc., of which the named 
respondent members are representative, have violated the provisions 
of the said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

Paracrary 1. Respondent, Associated Fur Coat and Trimming 
Manufacturers, Inc., hereinafter referred to as “Association,” is a 
membership corporation, organized, existing, and doing business un- 
der and by virtue of the laws of the State of New York with its office 
at 224 West Thirtieth Street, New York, N. Y. It was organized in 
1911, or thereabouts, and is composed of a membership of approxi- 
mately 700 corporations, partnerships, firms, and individuals, includ- 
ing the named respondent members, all of whom are engaged in the 
manufacture of fur coats, other fur garments and fur trimmings. 
Said respondent Association was formed with the purpose and effect 
of creating a clearing house and agency for obtaining the joint 
cooperation of its members, who, through respondent Association 
have, and still do, engage in the combination hereinafter alleged. 


1Not published. See footnote, 47 F. T. C. 671. 
919675—53 105 
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Par. 2. Respondents Julius Green, Benjamin Morsoff, Julius B. 
Gross, Sol Rosenberg, Alexander Abrams, and Louis Fenster are presi- 
dent, first vice president, second vice president, third vice president, 
secretary, and treasurer, respectively, individually and as officers of 
said Association. 

Par. 3. Alexander Abrams and Alexander Winkler, respondents, 
are copartners trading as Alexander Abrams & Winkler, with -their 
principal office and place of business at 214 West Twenty-ninth Street, 
New York City. 

Harry Fuchs, Manuel Fuchs, and Joseph Deutsch, respondents, are 
copartners trading as Harry Fuchs & Deutsch, with their principal 
office and place of business at 845 Seventh Avenue, New York City. 

Abe Grauer and Herman Herskowitz, respondents are copartners 
trading as Grauer & Herskowitz with their principal office and place 
of business at 357 Seventh Avenue, New York City. 

Max Kotuck, Elias Chavin, and Samuel Mednick, respondents, are 
copartners trading as Kotuck, Mednick & Chavin, with their principal 
office and place of business at 236 West Thirtieth Street, New York 
City. 

Louis Rose, Benjamin Pack and Howard M. Pack, respondents, are 
copartners trading as Rose & Pack with their principal office and 
place of business at 805 Seventh Avenue, New York City. 

Jonas Weinig and Alexander Weinig, respondents, are copartners 
trading as J. Weinig & Son, with their principal office and place of 
business at 333 Seventh Avenue, New York City. 

Barney Wollman and Herman Wollman, respondents, are copart- 
ners trading as B. Wollman & Bro. with their principal office and place 
of business at 8352 Seventh Avenue, New York City. 

Anna Walzer and Charles Walzer, respondents, are copartners 
trading as A. Walzer & Son, with their principal office and place of 
business at 330 Seventh Avenue, New York City. 

Arnheimer, Inc., respondent, is a corporation organized, existing, 
and doing business under the laws of the State of New York with its 
Sao Gai office and place of business at 347 Seventh Avenue, New 
York City. 

Geo. J. Baruch, Inc., respondent, is a corporation organized, exist- 
ing, and doing aioe under the laws of the State of New York, 
with its principal office and place of business at 150 West dunt 
Street, New York City. 

I. & A. Berger, Inc., respondent, is a corporation organized, exist- 
ing, and doing business under the laws of the State of New York 
with its principal office and place of business at 150 West Thirtieth 
Street, New York City. 

S. & H. Berger, Inc., respondent is a corporation organized, exist- 
ing, and doing business under the laws of the State of New York, 
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with its principal office and place of business at 333 Seventh Avenue, 
New York City. 

Brand & Brody, Inc., respondent, is a corporation organized, exist- 
ing, and doing business under the laws of the State of New York 
wath its principal office and place of business at 150 West Thirtieth 
Street, New York City. 

J. Deleo & Co., Inc., respondent, is a corporation organized, exist- 
ing, and doing business under the laws of the State of New York, 
with its principal office and place of business at 180 West Thirtieth 
Street, New York City. 

Feinberg & Freeman, respondent, is a corporation organized, exist- 
ing, and doing business under the laws of the State of New York, 
with its principal office and place of business at 333 Seventh Avenue, 
New York City. 

Julius Green Fur Company, Inc., respondent, is a corporation or- 
ganized, existing, and doing business under the laws of the State of 
New York, with its principal office and place of business at 330 
Seventh Avenue, New York City. 

Harry & Jack Grossman, Inc., respondent, is a corporation organ- 
ized, existing, and doing business under the laws of the State of New 
York, with its principal office and place of business at 345 Seventh 
Avenue, New York City. 

Ben Kahn, Inc., respondent, is a corporation organized, existing, 
and doing business under the laws of the State of New York, with its 
principal office and place of business at 20 West Fifty-seventh Street, 
New York City. 

M. M. Loinger Company, Inc., respondent, is a corporation organ- 
ized, existing, and doing business under the laws of the State of New 
York, with its principal office and place of business at 352 Seventh 
Avenue, New York City. 

Lenkowsky Bros. Furs, Inc., respondent, is a corporation organized, 
existing, and doing business under the laws of the State of New York, 
with its principal office and place of business at 330 Seventh Avenue, 
New York City. 

Chauncey I. Rice, Inc., respondent, is a corporation organized, exist- 
ing, and doing business under the laws of the State of New York, 
with its principal office and place of business at 330 Seventh Avenue, 
New York City. 

Schwartz & Bluestein, Inc., respondent, is a corporation organized, 
existing, and doing business under the laws of the State of New York, 
with its principal office and place of business at 345 Seventh Avenue, 
New York City. 

Louis Stein & Son, Inc., respondent, is a corporation organized, 
existing, and doing business under the laws of the State of New 
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York, with its principal office and place of business at 350 Seventh 
Avenue, New York City. , 
Lou White, Inc., respondent, is a corporation organized, existing, 
and doing business under the laws of the State of New York, with its 
principal office and place of business at 150 West Thirtieth Street, New 

York City. 

Zimmerman & Scher, Inc., respondent, is a corporation organized, 
existing, and doing business under the laws of the State of New York, 
with its principal office and place of business at 150 West Thirtieth 
Street, New York City. 

All of the above-named respondents are, and have been for some 
time, members of respondent Association. 

As the membership of respondent Association is so large, and is 
changing from time to time, and cannot be joined as parties respond- 
ent in this proceeding without manifest inconvenience and delay, 
prejudicial to the public interest, respondent members are, therefore, 
made parties respondent hereto, individually, and as representatives 
of each and every member of respondent Association. 

Par. 4. The members of respondent Association are now, and have 
been, during the time hereinafter mentioned, engaged in the sale and 
distribution in the regular course of trade of said products in com- 
merce between and among the various States of the United States and 
in the District of Columbia. Pursuant to such sales, and as a part 
thereof, said members have regularly shipped, and do ship, and cause 
to be delivered, their said products to customers located at various 
points in the several States of the United States other than the State 
in which said members’ places of business are located, and in the Dis- 
trict of Columbia, and there is now and has been for more than 3 
years last past a constant current of trade and commerce in said prod- 
ucts between and among the several States of the United States and 
in the District of Columbia. 

Par. 5. The members of respondent Association, in the course and 
conduct of their respective businesses, as hereinbefore described, but 
for the combination and conspiracy as to matters and things herein- 
after set forth, would be naturally and normally in competition with 
eaeh other and/or with other corporations, partnerships, firms, and 
individuals, also engaged in the business of manufacturing fur coats, 
other fur garments and fur trimming, and in the sale and delivery 
thereof, to customers located throughout the several States of the 
United States and in the District of Columbia. 

The volume of trade and commerce done by the members of respond- 
ent Association constitutes an important part of the trade and com- 
merce between and among the United States in fur coats and other 


fur garments and trimmings particularly in the vicinity of New York 
City. 
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Par. 6. Respondent Association and the members thereof, during 
the last 3 years, and to the date of the complaint, have dntorda into 
and carried out an agreement, combination, and conspiracy among 
themselves and with each état to hinder and suppress competition 
in the sale and distribution of said products between and among the 
various States of the United States, other than the State of origin, and 
in the District of Columbia, and to create a monopoly in the manufac- 
ture and sale of said products in the United States and in the District 
of Columbia. Respondent Association and the members thereof, 
pursuant to said agreement, combination and conspiracy, and in fur- 
therance thereof, have collectively and cooperatively done and per- 
formed, and still do and perform the following acts and practices, 
to wit: 

(a) Arranged for and carried into effect a system of uniform 
discounts in connection with the sale or other disposition of their 
said products; 

(6) Members of respondents Association refuse to sell or deliver 
‘their said products on memorandum or on consignment; 

(c) Members of respondent Association refuse to accept the return 
of said products sold and delivered on memorandum or on consign- 
ment, except in accordance with uniform, specific, and definite arrange- 
ments agreed upon by and between them; 

(dz) Enforced adherence to said discounts, terms and conditions 
and other practices by means of fines, suspensions, and expulsions by 
the respondent Association. 

Par. 7. As a result of said agreement, combination, and conspiracy 
and the acts and practices performed thereunder and pursuant thereto, 
by said respondents Association, the members thereof, the customers 
and users of said products, in order to obtain them from the members 
of respondent Association, have been, and are now, forced and com. 
pelled to buy and receive the same on said uniform, arbitrary, definite, 
and fixed terms, and have been, and are now, deprived, to their detri- 
ment, of free and normal competition between and among said mem- 
bers in the course of interstate commerce. 

Par. 8. The acts and practices of the respondents and the other 
members of respondent Association, as herein alleged, are all to the 
prejudice of the public, and have a dangerous tendency to injure, 
hinder, and prevent, and have actually injured, hindered, and pre- 
vented, competition, in the respects above referred to, between and 
among said members in the sale of their said products in commerce, 
within the intent and meaning of the Federal Trade Commission Act; 
have a dangerous tendency to create in respondents a monopoly in said 
product in said commerce; have unreasonably restrained such com- 
merce in their said products and constitute unfair methods of com- 
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petition in commerce within the intent and meaning of the Federal 
Trade Commission Act. 

Said findings and cease and desist order were vacated and the com- 
plaint dismissed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon the 
respondents’ petition for an order vacating the findings as to the facts 
and order to cease and desist issued in this proceeding on December 
1, 1950, and dismissing the complaint herein, and the answer to such 
petition filed by Everette MacIntyre, Chief, Division of Investigation 
and Litigation, of the Commission’s Bureau of Antimonopoly; and 

It appearing to the Commission that on May 4, 1948, a stipulation 
was entered into by and between counsel for the respondents and coun- 
sel in support of the complaint, which stipulation provided, among 
other things, that no order to cease and desist prohibiting the principal 
trade practices involved in this proceeding should be served upon the 
respondents “unless and until the Commission has entered an order 
disposing of allegations concerning similar practices” set forth inthe 
complaint in the matter of National Coat and Suit Industry Recovery 
Board, et al., docket No. 4596; and 

It further appearing from the respondents’ petition and from the 
memorandum in support thereof that said stipulation was entered 
into upon the understanding that the Commission would withhold its 
decision on the merits of the issues in this proceeding until such time 
as the merits of the like or similar issues in docket No. 4596 were 
disposed of; and 

It further appearing that the Commission, on December 1, 1950, 
issued an order dismissing the complaint in docket No. 4596 without 
prejudice to the right of the Commission to take such further action 
against the respondents therein as may be warranted by future cir- 
cumstances, thus disposing of the complaint in said docket No; 4596 
without a decision on the merits of the issues therein; and 

The Commission being of the opinion that because of the under- 
standing upon which the stipulation herein was executed, the dis- 
position of the complaint in docket No. 4596 without a decision on 
the merits of the issues therein necessitates a reconsideration of the 
disposition of this proceeding; and 

The Commission being of the further opinion that because of the 
fact that the complaint originating this proceeding was issued Sep- 
tember 10, 1940, and that the acts and practices alleged to have been 
in violation of the Federal Trade Commission Act all occurred more 
than 10 years ago under economic conditions differing materially from 
those now prevailing, the public interest will be better served by a 
dismissal of the complaint than by a continuation of the proceeding, 
it being understood, however, that this action does not constitute an 
adjudication of any of the issues involved or prejudice the right of 
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the Commission to conduct a further investigation into the respond- 
ents’ business practices and to take such further action as the Com- 
mission may consider warranted as a result of such investigation, 
or otherwise: 

It is ordered, That the findings as to the facts and order to cease 
and desist issued in this proceeding on December 1, 1950, be, and they | 
hereby are, vacated and set aside. . 

[tis further ordered, That the complaint herein be, and it hereby is, 
dismissed without prejudice to the right of the Commission to take 
such further action against the respondents at any time in the future 
as may be warranted by the then existing circumstances. 

Before Mr. Frank Hier, trial examiner. 

Mr. George W. Williams and Mr. George M. Martin for the Com- 
mission. 

Mr. Manfred H. Benedek, of New York City, for respondents. 


MILLINERY STABILIZATION Commission, Inc., er aL. Complaint, 
September 26, 1941. Order denying appeal of counsel in support 
of complaint from ruling of trial examiner, and dismissing complaint 
without prejudice, April 13,1951. (Docket 4597.) 

Charge: Agreeing, combining, and conspiring to hinder and sup- 
press competition in the interstate sale and distribution of millinery 
in the United States, and to promote a monopoly therein and control 
and regulate said industry, through seeking to compel every millinery 
manufacturer in the New York Trade Area to become a member of 
respondent Stabilization Commission, or to maintain himself in good 
standing therewith, under penalty of being deprived of the right or 
opportunity to purchase equipment and materials, employ union help, 
find selling agents, etc., and through imposing upon all factors in 
said industry, rules and regulations and requirements designed to 
bring about various restraints; and through a variety of other prac- 
tices; on the part of said respondent Stabilization Commission, nine 
corporate trade associations, three unincorporated labor unions, and 
the officers of the several organizations, individually and as repre- 
sentatives of the organizations’ members; all as in detail set out in 
the complaint as follows: if 

Compnaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission having reason to believe that each and 
all of the parties named in the caption hereof and hereinafter more 
particularly described, designated, and referred to as respondents, 
have violated the provisions of the said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 


that respect, as follows: 
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Paracrary 1. Respondent Millinery Stabilization Commission, Inc., 
is a membership corporation organized and existing under and by 
virtue of the laws of the State of New York, and having its office and 
principal place of business located at 1450 Broadway, in the city 
of New York, in said State. The following named individuals of 
1450 Broadway, in the city of New York, are officers of said respondent 
corporation and as such are designated as respondents herein: 


Max Weyer! Be ee SE) ee eee Chairman. 
Panik OB rissendents aos 2 sa See a Se Commissioner. 
Mrs, Richard, J; Bernharde 2. 33423 ek eee ee Commissioner. 
SOS QW EG USS Tn a ae ene ee Auditor. 


The membership of said corporation is made up of some four hundred 
manufacturers of women’s headwear, most of whom are likewise mem- 
bers of respondent Eastern Women’s Headwear Association, Inc., or 
the National Association of Ladies’ Hatters, Inc., hereinafter referred 
to. At one time the membership of respondent Millinery Stabiliza- 
tion Commission, Inc., also included certain manufacturers of blocks 
and dies used in the manufacture of women’s headwear, who were 
members of respondents Hat Block and Die Makers Association, Inc., 
and Wood Hat Block Manufacturers Association, Inc., hereinafter 
referred to. oan: 

The said respondent Millinery Stabilization Commission, Inc., was: 
organized in 1936 for the ostensible purpose of establishing and ef- 
fectuating certain so-called fair trade practices, not only among its 
members, but among all persons, firms, and corporations engaged in 
the importation, manufacture or sale of raw materials, supplies or 
equipment used in the manufacture of millinery; millinery manufac- 
turers, importers, distributors, and jobbers; manufacturers’ sales 
representatives; resident buyers, and retailers. 

Par. 2. Respondent Eastern Women’s Headwear Association, Inc.,. 
is a membership corporation organized and existing under and by 
virtue of the laws of the State of New York, and having its office 
and principal place of business at 1440 Broadway in the city of New 
York, in said State. 

The following individuals are or have been the officers of said’ 
Eastern Women’s Headwear Association, Inc., and as such are desig- 
nated as respondents herein : 


Walter, 1 Marks 2-1. Eeppeueey, 52 Sueivebes b | sett Frye President. 
JackeNewMan: 222722 see es eee Second vice president.. 
George ‘Lesser at) = = eee. eee eee oe eee Third vice president. 
Davide teinber gas sae = sae ae ene rey Fourth vice president. 
SameGcub ands sea oe eee eee ee ee Treasurer. 
Davidshubenstein sss ee eee ee Secretary. 

LouisgN, Margolinss+59)) Sener ay fen See ixecutive director. 


The membership of said respondent corporation is made up of some - 
825 manufacturers of women’s headwear. From time to time the 
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membership of said Eastern Women’s Headwear Association, Inc., is 
changed by the addition and withdrawal of members, so that all the 
members of said Association at any given point of time cannot be 
specifically named as respondents herein without inconvenience and 
delay, and also said respondent members constitute a class so numer- 
ous as to make it impractical to name them all as individual respond- 
ents herein. Wherefore, the officers hereinbefore named as respond- 
eiits as such officers are also made respondents as representing all 
members of said Association, including those members not herein 
specifically named. 

Par. 3. Respondent National Association of Ladies Hatters, Inc., 
is a membership corporation organized and existing under and by 
virtue of the laws of the State of New York and having its office and 
principal place of business located at 452 Fifth Avenue in the city of 
New York, in said State. The following individuals.are or have been 
the officers of said National Association of Ladies Hatters, Inc., and 
as such are designated as respondents herein: 


CG sHowards Hodge... 2. ee LE Vice president. 
Naletaeti ier ee Gane Ue ls ae eee ee ee ees Vice president 
ERHCOUOTE AV ALGDET ee n= eee ee ne Treasurer. 
ATRILIC IED SE SELO GIN I) eee ne eee ee ee ee ee Secretary. 


The membership of said respondent corporation is made up of ap- 
proximately 60 manufacturers of women’s headwear. From time to 
time the membership of said National Association of Ladies Hatters, 
Inc., changes by the addition and withdrawal of members so that all 
of the members of said Association at any given point of time cannot 
be specifically named as respondents herein without inconvenience and 
delay, and also said respondent members constitute a class so numerous 
as to make it impractical to name them all as individual respondents 
herein. Wherefore, the officers hereinbefore named as respondents as 
such officers are also made respondents as representing all the members 
of said Association, including those members not herein specifically 
named. 

Par. 4. Respondent Millinery Manufacturers of New Jersey, Inc., 
is a membership corporation, organized and existing under and by 
virtue of the laws of the State of New Jersey and having its office 
and principal place of business located at 245 Fourth Street, Passaic, 
N. J. 

The following named individuals are or have been the officers of said 
Millinery Manufacturers of New Jersey, Inc., and as such are desig- 
nated as respondents herein: 


HarnyaeAee bain eee President. 

PAT ETO fi te 1) ees re ti Ee First vice president. 
1eGignG) Ilene soe Sat es ee eee eee Second vice president. 
TRU Ciba S yl ie er ee a Treasurer. 


Alexander Grossman._.~...-.-~-~...-- ---------— Executive secretary. 
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The membership of said respondent corporation is made up of ap- 
proximately 25 manufacturers of women’s headwear. From time to 
time the membership of said Millinery Manufacturers of New Jersey, 
Inc., is changed by the addition and withdrawal of members so that 
all the members of said corporation at any given point of time cannot 
be specifically named as respondents herein without inconvenience 
and delay, and also said respondent members constitute a class so num- 
erous as to make it impractical to name them all as individual re- 
spondents herein. Wherefore, the officers hereinabove named as 
respondents as such officers, are also made respondents as representing 
all members of said corporation, including those members not herein 
specifically named. 

Par. 5. The aforesaid members of said Eastern Women’s Headwear 
Association, Inc., National Association of Ladies Hatters, Inc., and 
Millinery Manufacturers of New Jersey, Inc., consist of approximately 
410 individual copartnerships and corporations located principally 
in the city of New York and in the States of New York and New 
Jersey. Said members individually are engaged in the business of 
designing and manufacturing women’s hats and in the sale of said hats 
to distributors, jobbers, and retail dealers, many of whom are located 
in States other than the States of New York and New Jersey, causing 
said products, when so sold, to be transported from their respective 
places of manufacture across State lines to the purchasers thereof, and 
there has been and now is a continuous current of interstate trade and 
commerce in said products between respondent members of said mem- 
bership corporations and jobbers, distributors, and retail dealers 
in said millinery located throughout the several States of the United 
States. 

Par. 6. In the course and conduct of their said respective businesses, 
respondent members in the said Eastern Women’s Headwear Associa- 
tion, Inc., National Association of Ladies Hatters, Inc., and Mil- 
linery Manufacturers of New Jersey, Inc., except for the matters 
and things hereinafter set forth, would be naturally and normally in 
competition with each other, and are in competition with other indi- 
vidual copartnerships and corporations also engaged in the manu- 
facture of women’s hats and in the interstate sale of said products 
to jobbers, distributors, and retail dealers. Said respondent mem- 
bers above referred to, together with some 150 other manufacturers 
located in or near New York City, produce approximately two-thirds 
of the total production of the millinery industry in the United States. 
The said hats designed, manufactured, and sold by the members of the 
corporations above mentioned are in such demand by the trade and 
public that the retail dealers of ladies’ hats attempting to offer a full 
line of ladies’ millinery to the public are required to stock and handle 
at least some of the lines of said manufacturers. 
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Par. 7. Respondent United Hatters, Cap and Millinery Workers 
International Union is an unincorporated labor union of millinery 
workers, affiliated with the American Federation of Labor and having 
its office and principal place of business located at 245 Fifth Avenue, 
New York, N. Y. The following named individuals are or have been 
officers of said respondent and as such are designated as respondents 
herein: 
iar maritgkeys o4 aks) dE Oe eT LG LEO ES bey TT President. 

Michael. Green} tee Tis or actridie Ue “vot hare Secretary-Treasurer. 
The membership of said United Hatters, Cap and Millinery Workers 
International Union is made up of various local unions of millinery 
workers engaged in the manufacture of ladies’ hats in various parts 
of the United States. 

Par. 8. Respondent Local No. 24 of United Hatters, Cap and Mil- 
linery Workers International Union is a local labor union of millinery 
workers, having its office and principal place of business located at 
31 West 37th Street, New York, N. Y. The following individuals are 
or have been officers of such local union and as such officers are desig- 
nated as respondent herein: 


INAERATICIES DCCLOR seen = ee Send ee ee Manager. 
ADEA A IMpENLEH OClOWIEZ seta ae ee ta Assistant manager. 
Bea STL CT COR Cece ae ee eee NCCrelaLy and tLeasurers 


The membership of said Local No. 24 of said International Union 
is made up of workers engaged in the manufacture of ladies’ hats as 
well as other kinds of headwear. From time to time the membership 
of said Local No. 24 of said International Union is changed by the 
addition and withdrawal of members so that all the members of said’ 
Union at any given time cannot be specifically named as respondents 
herein without inconvenience and delay and also said respondent 
membership constitutes a class so numerous as to make it impractical 
to name them all as individual respondents herein, wherefore, the 
officers hereinabove named as respondents as such officers are also made 
respondents as representing all members of said Union, including 
those members not herein specifically named. 

Par. 9. Respondent Local No. 42 of United Hatters, Cap and Mil- 
linery Workers International Union is a local labor union of millinery 
workers, having its oflice and principal place of business located at 31 
West Thirty-seventh Street, New York, N. Y. The following indi- 
viduals are or have been officers of such local union and as such officers 
are designated as respondents herein: 

DVT sigan GO C00 eee ne eee eee eee ae Business manager. 
IMiaiGUGTOSC See a enna Treasurer. 

The membership of said Local No. 42 of said International Union 

is made up of workers engaged in the manufacture of ladies’ hats as 
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well as other kinds of headwear. From time to time the membership 
of said Local No. 42 of said International Union is changed by the 
addition and withdrawal of members so that all the members of said 
Union at any given time cannot be specifically named as respondents 
herein without inconvenience and delay and also said respondent 
membership constitutes a class so numerous as to make it impractical 
to name them all as individual respondents herein, wherefore, the 
officers hereinabove named as respondents as such officers are also made 
respondents as representing all members of said Union, including 
those members not herein specifically named. 

Par. 10. Respondents named in the three preceding paragraphs, 
being the United Hatters, Cap and Millinery Workers International 
Union and Locals Nos. 24 and 42 of said Union, and their officers and 
members are and have been engaged in certain unfair practices and 
methods hereinafter described, which directly affect and restrain 
competition in interstate commerce in headwear among the other 
respondents named herein and among said respondents and their com- 
petitors not named herein as respondents. 

Par. 11. Respondent Ribbon, Silk and Velvet Association, Inc., is a 
membership corporation organized and existing under and by virtue 
of the laws of the State of New York and having its office and principal 
place of business located at 1440 Broadway, in the city of New York 
in said State. The following individuals are or have been the officers 
of said Ribbon, Silk and Velvet Association, Inc., and as such are 
designated as respondents herein: 


Sicmund sk leite= sss eae ee ee ee President. 

Hrwil! HPs Weber’ ae Se tee ee ee ee First vice president. 
Cy Hy  ZaUS KI (ie ern ae ee re ee Second vice president. 
ANCtew ad) dears eeee, see ee ae nen, Treasurer. 

David Sirs chsS2-sses2 Te Bier eee ees Executive secretary. 


The membership of said respondent corporation is made up of 
importers, manufacturers, and suppliers of raw materials, supplies, 
or equipment used in the manufacture of millinery. From time to 
time the membership of said Ribbon, Silk and Velvet Association, 
Inc., is changed by the addition and withdrawal of members so that 
all of the members of said Association at any given time cannot be 
named as respondents herein without inconvenience and delay and 
also said respondent members constitute a class so numerous as to 
make it impractical to name them all as respondents herein. Where- 
fore, the respondents hereinbefore named as respondents as such of- 
ficers are also made respondents as representing all the members of 
said Association, including those members not herein specifically 
named. 

Par. 12. Respondent Hat Block and Die Makers Association, Inc., 
is a membership corporation organized and existing under and by 
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virtue of the laws of the State of New York and having its office and 
principal place of business located at 1440 Broadway in the city of 
New York in said State. The following individuals are or have 
been the officers of said Hat Block and Die Makers Association, Inc., 
and as such are designated as respondents herein: 


LPAI eee ee eee ee eee eee eee Re eee President. 

J Sek aC umm. Se We Se se ee bo Sn OS Vice president, 
HBPeneS LO wT way ee A Near ee trees Sa Treasurer. 
LOpiSaMehimant | fe face 2: tre 1 i Be 2 ee Executive secretary. 
SREY Tol TSS hhycle than eee SINGS op ES Ore oe Coe Baer eet we Executive chairman. 


The membership of said respondent corporation is made up of man- 
ufacturers and supphers of blocks and dies used for the manufacture 
of millinery. From time to time the membership of said Ribbon, 
Silk and Velvet Association, Inc., is changed by the addition and 
withdrawal of members so that all of the members of said Association 
at any given time cannot be named as respondents herein without 
inconvenience and delay and also said respondent members constitute 
a class so numerous as to make it impractical to name them all as 
respondents herein. Wherefore, the respondents hereinbefore named 
as respondents as such officers are also made respondents as repre- 
senting all the members of said Association, including those mem- 
bers not herein specifically named. 

Par. 13. Respondent Wood Hat Block Manufacturers Association, 
Inc., is a membership corporation organized and existing under and 
by virtue of the laws of the State of New York and having its office 
and principal place of business located at 1440 Broadway in the city 
of New York in said State. The following individuals are or have 
been the officers of said Wood Hat Block Manufacturers Association, 
Inc., and as such are designated as respondents herein : 


BR CRE TLe) e Se  er  ot President. 

TOSCO UMS USO AUN se teas Se aee Se) ee ae Vice president. 
MOPrISPARTODSON YS tt oss eee eels Treasurer. 

Voropeus) MWe) eUI CT 0 eo eet iot Executive secretary. 
ayaa eli TSGiitss Saale oh See eee) eee Executive chairman. 


The membership of said responde1t corporation is made up of 
manufacturers and suppliers of blocks und dies used for the manu- 
facture of millinery. From time to time the membership of said 
Wood Hat Block Manufacturers Association, Inc., is changed by the 
addition and withdrawal of members so that all of the members of 
said Association at any given time cannot be named as respondents 
herein without inconvenience and delay and also said respondent 
members constitute a class so numerous as to make it impractical to 
name them all as respondents herein. Wherefore, the respondents 
hereinbefore named as respondents as such officers are also made re- 
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spondents as representing all the members of said Association, in- 
cluding those members not herein specifically named. 

Par. 14. Respondent New York Association of Wholesale Tatra 
tors of Ladies’ and Children’s Hats, Inc., is a membership corporation 
organized and existing under and by oe of the laws of the State 
of New York and having its office and principal place of business 
located at 270 Broadway in the city of New York, in said State. The 
following individuals are or have been the officers of said New York. 
Association of Wholesale Distributors of Ladies’ and Children’s Hats, 
Inc., and as such are designated as respondents herein: 


Max*Greenber gowns soso sess er segs ee eek Oe ee sets Re President. 
Paul- Schumane ss. 206 mi eee Peet) SE ee ee Vice president. 
Bens@reiners S22 2% sateen i Oe oe ee ae Secretary. 
Jsaae, LwSablen2 214 Ea ee te a ee ee cee Treasurer. 


The membership of said respondent corporation is made up of 
wholesale distributors and jobbers of ladies’ and children’s hats. From 
time to time the membership of said New York Association of Whole- 
sale Distributors of Ladies’ and Children’s Hats, Inc., is changed by 
the addition and withdrawal of members so that all of the members 
of said Association at any given time cannot be named as respondents 
herein without inconvenience and delay and also said respondent 
members constitute a class so numerous as to make it impractical to 
name them all as respondents herein. Wherefore, the respondents 
hereinbefore named as respondents as such officers are also made re- 
spondents as representing all the members of said Association, includ- 
ing those members not herein specifically named. 

Par. 15. Respondent New York Buyers Association, Inc., is a 
membership corporation organized and existing under and by virtue 
of the laws of the State of New York and having its office and prin- 
cipal place of business located at 991 Sixth Avenue, in the city of New 
York in said State. The following individuals are or have been the 
officers of said New York Buyers Association, Inc., and as such are 
designated as respondents herein: 


Arthurs NM] neers eee see See cee ee Pee ee ee President. 
EHverettiMarting=2 aie ea ode ese Chairman of the board. 
soseph aD: ¢BarZila yee = eee e eo o Sal tee in eee eee Vice president. 

Ten MaCtent his ee ee eee ee ee ee Treasurer. 

TheodOreVA Ver DaCh wesecwees se Se ee ee ee ee Secretary. 


The membership of said respondent corporation is made up of 
buyers of millinery who are residents of New York City who purchase 
millinery for certain retail dealers located in various parts of the 
country whom such buyers represent as purchasing agents. From 
time to time the membership of said New York Buyers Association, 
Ine., is changed by the addition and withdrawal of members so that 
all of the members of said Association at any given time cannot be 
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named as respondents herein without inconvenience and delay and 
also said respondent members constitute a class so numerous as to 
make it impractical to name them all as respondents herein. Where- 
fore, the respondents hereinbefore named as respondents as such offi- 
cers are also made respondents as representing all the members of said 
Association, including those members not herein specifically named. 
Par. 16. Respondent Millinery Manufacturers Representatives, 
Inc., is a membership corporation organized and existing under and 
by virtue of the laws of the State of New York and having its office 
and principal place of business located at 65 West Thirty-ninth Street 
in the city of New York in said State. The following individuals 
are or have been the officers of said Millinery Manufacturers Repre- 
sentatives, Inc., and as such are designated as respondents herein: 


ArchiesBerman-2-! +s: writer) ores fore tio tak. President. 

SES APL eS ee fee Fee ee ae eae First vice president. 
IBGrmrawnun eR UCT Ke Pre tere aa Se eS ee Second vice president. 
DION eC yelTOCD == ae none ania eee ds Rie A eee Les Secretary and treasurer. 


The membership of said respondent corporation is made up of 
sales representatives of various millinery manufacturers engaged in 
selling millinery as representatives of said manufacturers to the retail 
trade. From time to time the membership of said Millinery Manufac- 
turers Representatives, Inc., is changed by the addition and with- 
drawal of members so that all of the members of said Association 
at any given time cannot be named as respondents herein without 
inconvenience and delay and also said respondent members con- 
stitute a class so numerous as to make it impractical to name them 
all as respondents herein. Wherefore, the respondents hereinbefore 
named as respondents as such officers are also made respondents as 
representing all the members of said Association, including those 
members not herein specifically named. 

Par. 17. The principal area in which millinery is manufactured 
in the United States is the area in and around New York City and 
Northern New Jersey. In this area herein referred to as the New 
York trade area, are located more than half of the millinery manufac- 
turers of the country, producing a majority of the women’s and chil- 
dren’s hats marketed commercially in the United States. Factory- 
made millinery reaches the ultimate consumer through various chan- 
nels of distribution, the most common of which are sales by the manu- 
facturer direct to the retail dealer, often through the medium of the 
manufacturer’s sales representative or the purchaser’s resident agent. 
Many articles of millinery are also sold by manufacturers to whole- 
salers or jobbers, who in turn resell to retailers. Some retailers are 
chain organizations, owning or controlling a considerable number of 
stores, and some are syndicates leasing the millinery departments 
of large department stores dealing in many lines of merchandise. 
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Par. 18. Respondent Millinery Stabilization Commission, Inc., was 
originally organized as a result of agreements, entered into in Janu- 
ary 1936, between respondents Eastern Women’s Headwear Associa- 
tion, Inc., and National Association of Ladies Hatters, Inc., and 
respondent Labor Unions. These agreements contemplated that said 
Stabilization Commission should be vested with power to formulate 
and enforce so-called fair trade practices in the millinery industry, 
and this power was included among the powers of said Stabilization 
Commission in its certificate of incorporation. 

The bylaws of said Millinery Stabilization Commission, Inc., pro- 
vide for an advisory board, exercising the usual power of a board 
of directors of a corporation, consisting of seven’ members selected 
by respondent Eastern Women’s Headwear Association, one mem- 
ber selected by respondent National Association of Ladies Hatters, 
Inc., two members selected by respondent Millinery Manufacturers 
of New Jersey, Inc., and seven members selected by the Labor Unions 
named as respondents herein. 

Par. 19. The respondents hereinabove named and described, and 
each of them, under varying circumstances and degrees of coopera- 
tion and willingness and for differing periods of time, from about 
January 1936 to date, have entered into, acquiesced in, or observed 
various agreements and understandings to hinder and suppress com- 
petition in the interstate sale and distribution of millinery in the 
United States, and have joined in or participated in combinations and 
conspiracies to restrain such trade and to promote a monopoly therein 
among themselves. The primary purpose of such agreements, under- 
standings, combinations, and conspiracies has been to control and 
regulate the millinery industry in the United States in the interest 
of the respondents. To further this objective, respondents have 
sought to compel every millinery manufacturer in the New York 
trade area to become a member of respondent Millinery Stabiliza- 
tion Commission, Inc., or to maintain himself in good standing with 
such commission, under penalty of being deprived of the right or 
opportunity of purchasing equipment and materials necessary for the 
manufacture of hats, of employing Union help, of finding selling 
agents willing to sell his products, or of finding jobbers, retailers, 
or their representatives willing to purchase his line of merchandise. 
In furtherance of such objectives respondent Millinery Stabilization 
Commission, Inc., and respondent manufacturers have imposed or 
attempted to impose upon all factors in the millinery industry, includ- 
ing one another, and including suppliers of raw materials, blocks and 
dies, independent manufacturers, jobbers, wholesalers, selling agents, 
resident buyers and retailers, rules, regulations, and requirements 
hereinafter more particularly described, which were designed to bring 
about and which brought about various restraints and partial restraints 
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upon the freedom of competitive action of many of such factors, and 
which hindered and suppressed competition in many of its phases in. 
said millinery industry. The nature, scope, purposes, results, and 
effect of such agreements and conspiracies, together with the means. 
used to effectuate the same, are hereinafter more particularly set forth. 

Par. 20. Pursuant to the said agreements and conspiracies, on or 
about July 8, 1937, respondent Millinery Stabilization Commission, 
Ine., with the aid and cooperation of many of the other respondents, 
adopted, promulgated, and effectuated certain so-called trade practice 
provisions and rules and regulations, among which were the following: 


TRADE PRACTICE PROVISION I : 

It shall be unfair competition to sell merchandise except in accord- 
ance with the following uniform conditions of sale, and they shall be 
incorporated in each contract of sale by each member : 

Section 1. Merchandise shall be shipped only f. 0. b. city or area 
of manufacture. 

Src. 2. No advertising allowance shall be made either directly or 
indirectly except for advertising in which the name or trade mark of 
the manufacturer is prominently displayed. 

Sec. 3. A reasonable charge in addition to the ordinary selling price 
must be made for furnishing or attaching labels, tags, or special linings 
which bear the customer’s name, trade mark, factory number, or 
identification mark. 

Sec. 4. Orders shall not be subject to cancellation and cancellation 
shall not be accepted until after the specified delivery date. When 
no delivery date is specified, they shall not be subject to cancellation 
until 2 weeks from date of order. 

Src. 5. No goods shall be sold on open order subject to consignment 
or approval or by any other method which has the effect of selling on 
consignment or memorandum or guaranteeing retail turn-over. 

Ssc. 7. No millinery manufacturer shall sell merchandise through 
a commission resident buyer, unless the commission resident buyer 
either (1) displays written authorization from the retailer for the 
specific order placed before the merchandise is placed in work, or (2) 
has on file with the Millinery Stabilization Commission, Inc., a stand- 
ing written authorization to buy merchandise for said retailer. 

Src. 9. No return merchandise shall be accepted for credit except 
that merchandise not in accordance with purchaser’s specifications 
expressed in the order or having defective workmanship or material 
shall be subject to return within five days of receipt by the purchaser. 

Sec. 10. Terms of sale shall not include any discount in excess of 
7 percent, 10 days, E. O. M., except that merchandise shipped on and 
after the 25th of the month may be dated as the first of the following 
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month. Anticipation shall not be allowed at a rate less than 6 per- 
cent per annum. 

Sxc. 11. All disputes shall be submitted to arbitration under the 
procedure of the Millinery Stabilization Commission, Inc. 


TRADE PRACTICE PROVISION VI 


It shall be unfair competition to manufacture, sell, ship, or deliver 
merchandise unless it bears a consumer’s protection label under the 
existing authorization from the Millinery Stabilization Commission, 
Inc. No such label shall be attached except in accordance with said 
authorization and the label rules and regulations of the Commission. 


TRADE PRACTICE PROVISION VII 


Section 1. It shall be an unfair trade practice for any member of 
the millinery manufacturing industry either to loan or sell blocks or 
dies to anyone other than the original seller to him. 

Sec. 2. It shall be an unfair trade practice for the millinery manu- 
facturing industry to give out duplicates of blocks or dies other than 
to the block and die manufacturers who manufactured or sold the 
original to said millinery manufacturers. 


RULES AND REGULATIONS APPLYING TO MILLINERY MANUFACTURERS 


1. Each and every millinery manufacturer shall confine purchases 
of blocks, dies, parts thereof or other equipment used in connection 
therewith to those manufacturers of said equipment who are registered 
and in good standing with the Millinery Stabilization Commission, 
Inc. 

2. Each and every manufacturer shall compute the cost of each item 
in his line before putting it in work by means of the uniform cost 
accounting system recommended by the Millinery Stabilization Com- 
mission, Inc. 

3. No consumers’ protection labels shall be attached to so-called 
ashean or second-hand made-over hats. 

4. No so-called sales merchandise shall be offered, manufactured or 
delivered in any season before a reasonable date fixed for that season 
by the Millinery Stabilization Commission. 


BLOCK AND DIE DIVISION RULE AND REGULATION NO. 1 


Kach and every block and die manufacturer shall confine sales of 
blocks, dies, parts thereof or other equipment used in connection 
therewith to those manufacturers of millinery who are registered and 
in good standing with the Millinery Stabilization Commission, Inc. 

On or about March 2, 1938, the above rules and regulations apply- 
ing to millinery manufacturers Nos. 1 and 4 and the above block and 
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die division rule and regulation No. 1 were eliminated from the above 
so-called trade practice provisions. _ 

On or about February 27, 1939, the above so-called provision I, sec- 
tion 8 was amended as of March 10, 1939, to read as follows: 

No labels, tags, or special linings which bear the customer’s name, trade 
mark, factory number, or identification mark shall be attached to hats unless 
‘they are furnished to manufacturer by the customer at the customer’s expense. 

Par. 21. Respondent Millinery Stabilization Commission, Inc., re- 
spondent manufacturers and respondent labor unions have since about 
1936 conspired together and entered into various agreements whereby 
said manufacturers covenanted that they were affiliated with respond- 
* ent Millinery Stabilization Commission, Inc., and that each article 
of millinery manufactured by them would bear the so-called Con- 
sumers’ Protection Label issued by said Stabilization Commission. 
In said agreements respondent labor unions covenanted that they 
would not permit their members to work on any millinery which was 
not to bear and which did not bear, when completed, such so-called 
Consumers’ Protection Label. Pursuant to such agreements and 
such conspiracy, respondent manufacturers and respondent labor 
unions have coerced and compelled reclacitrant members of respond- 
ent Millinery Stabilization Commission, Inc. ; and of respondents East- 
ern Women’s Headwear Association, Inc.; National Association of 
Ladies Hatters, Inc.; and Millinery Manufacturers of New Jersey, 
Inc.; together with numerous independent millinery manufacturers 
not affiliated with or members of said respondent associations last 
above mentioned, to purchase said labels from respondent Millinery 
Stabilization Commission, Inc., and to attach them to all hats manu- 
factured and sold by said manufacturers. Respondent Millinery 
Stabilization Commission, Inc., pursued a policy of coercing manu- 
facturers into agreeing to comply with the so-called fair trade prac- 
tices rules hereinabove described before it would sell such labels to such 
manufacturers. In the event of a failure on the part of a manu- 
facturer to purchase and attach such labels to his product, either be- 
cause of a denial of the opportunity to purchase such labels on account 
of a refusal on his part to conform to the Stabilization Commission’s 
program for the government of the millinery industry or because of 
his refusal to purchase such labels, respondent labor unions by agree- 
ments and understandings with the Stabilization Commission pro- 
ceeded by means of strikes, walkouts or stoppages of work, or threats 
of strikes, walkouts or stoppages of work, engaged in by the members 
of respondent labor unions, to compel all manufacturers employing 
_ said members to procure the labels issued by such Stabilization Com- 
mission and to place them upon all articles of millinery manufactured 
-by them. 
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By the means above outlined, respondent Millinery Stabilization. 
Commission, Inc., has exacted payments from millinery manufactur- 
ers amounting to approximately $115,000 per annum and has imposed 
upon such manufacturers an additional expense of $200,000 per year 
or more, representing the cost of attaching said labels to the hats 
manufactured for sale and distribution by such manufacturers. 

Par. 22. To effectuate said conspiracy and agreements and to attain | 
the ends thereof, said respondent Millinery Stabilization Commission, 
Inc., respondent manufacturers and respondent labor unions, acting 
concertedly or in groups with the active or passive cooperation or 
consent of the other respondent, have done the following things, among 
others: 

(1) Adopted, effectuated and enforced the so-called trade practice 
provisions, and rules and regulations set forth in paragraph 21 above; 

(2) Set up an enforcement body known as an advisory board, com- 
posed of seven members selected by respondent Eastern Women’s 
Headwear Association, Inc., one member selected by respondent Na- 
tiona] Association of Ladies Hatters, Inc, two members selected by 
respondent Millinery Manufacturers of New Jersey, Inc., and seven 
members selected by respondent labor unions; 

(3) Coerced millinery manufacturers into signing agreements to 
observe the bylaws, trade practice provisions, and rules and regula- 
tions (adopted or to be adopted) of respondent Millinery Stabilization 
Commission, Inc. ; 

(4) Coerced millinery manufacturers into agreeing to pay “as dues” 
charges set by said Stabilization Commission for so-called “Con- 
sumers’ Protection Labels” and into agreeing to attach such labels to 
all hats manufactured and distributed by them; 

(5) Coerced millinery manufacturers into agreeing to submit and 
submitting to investigations, examinations, and audits of their books, 
records, merchandise, premises, and practices by said Stabilization 
Commission to enable it to ascertain whether its so-called trade prac- 
tice rules were being complied with; 

(6) Coerced millinery manufacturers into agreeing that they 
would abide by all decisions of said Stabilization Commission in all 
matters in which it claims jurisdiction ; 

(7) Coerced millinery manufacturers into agreeing with the re- 
spondent labor unions that workers would not be permitted to work 
on hats which did not bear the so-called “Consumers? Protection Label” 
attached “under the then existing authorization from the Millinery 
Stabilization Commission, Ine.”; 

(8) Held meetings and discussed means and methods of compel- 
ling recalcitrant manufacturers to purchase and attach said labels to 
hats produced by them; 
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(9) By letters and oral statements, demanded by various millinery 
manufacturers that they purchase and use said labels and threatened 
reprisal in the form of strikes, walkouts and work stoppages if said 
demands were not met and complied with; 

.(10) Respondent Millinery Stabilization Commission, Inc., adopted 
and effectuated the following resolution: “Resolved, That beginning 
Monday morning, May 4, 1936, no hats shall be shipped by any manu- 
facturer that do not have attached thereto a Consumers’ Protection 
Label, and that the union shall notify its shop chairman to that effect. 
In association shops should the manufacturer refuse to use such labels, 
such manufacturer shall be cited to the Impartial Board within 24 
hours for violation of the agreement. In the independent shops such 
manufacturer shall be given 24 hours in which to attach such labels 
and, in the event of his refusal to do so within 24 hours, the union 
will instruct its workers not to continue working in such shop”; 

(11) Respondent Millinery Stabilization Commission, Inc., sum- 
moned various millinery manufacturers to appear at so-called hear- 
ings and imposed fines on such manufacturers for a failure to purchase 
and attach said labels to hats manufactured and sold by them and 
for a failure to abide by certain of the Stabilization Commission’s 
so-called fair trade practice rules; 

(12) Respondent labor unions threatened various millinery manu- 
facturers with strikes, walkouts, and stoppages of work, called such 
strikes, walkouts, and stoppages of work, and by such means com- 
pelled said manufacturers to subscribe to and observe respondent 
Millinery Stabilization Commission’s so-called trade practice rules and 
buy such so-called “Consumers’ Protection Labels” and attach them 
to their products; 

(13) Said respondents compelled millinery manufacturers to pay 
varying amounts to respondent Millinery Stabilization Commission, 
Inc., to cover or adjust purported or claimed “shortages” in the num- 
ber of said labels purchased by such manufacturers ; 

(14) Respondent Millinery Stabilization Commission, Inc., and 
respondents Hat Block and Die Makers Association, Inc., and Wood 
Hat Block Manufacturers Association, Inc., entered into an agree- 
ment, under the terms of which respondent block and die manufac- 
turers agreed that they would not sell blocks or dies to any millinery 
manufacturer who was not registered and in good standing with re- 
spondent Millinery Stabilization Commission, Inc. Im said agree- 
ment respondent block and die manufacturers also agreed that they 
would abide by all the rules and regulations adopted by respondent 
Millinery Stabilization Commission, Inc., and that they would abide 
by all decisions of said commission with reference to all matters per- 
taining to the functions thereof ; 
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(15) Respondent Millinery Stabilization Commission, Inc., coerced 
and compelled respondent Ribbon, Silk and Velvet Association, Inc., 
and its members, into agreeing that they would not sell their merchan- 
dise, directly or indirectly, to millinery jobbers, retail syndicates or 
commission salesmen, nor to any customer in the metropolitan area 
of New York and New Jersey, except to millinery manufacturers reg- 
istered and in good standing with the Millinery Stabilization Com- 
mission, and that they would not accept assignments of accounts 
receivable or guaranties of indebtedness from any of their customers; 

(16) Respondent Millinery Stabilization Commission, Inc., sent 
letters to and called meetings of millinery body manufacturers, im- 
porters, and suppliers and proposed and demanded that, and at- 
tempted to induce them to agree that, they would not sell millinery 
bodies or supplies to any millinery manufacturer who was not regis- 
tered and in good standing with said Millinery Stabilization Commis- 
sion and that they would not sell such merchandise to jobbers, retail 
syndicates or commission salesmen, 

(17) Respondent Millinery Stabilization Commission, Inc., and re- 
spondent labor unions coerced millinery jobbers and wholesalers, in- 
cluding respondents New York Association of Wholesale Distributors 
of Ladies’ and Children’s Hats, Inc., and its members, into agreeing: 
that they would not engage in the business of contracting with others 
for the manufacture of millinery, and that they would not purchase 
such merchandise in any case unless the same bore the so-called con- 
sumers protection label. 

(18) Respondent Millinery Stabilization Commission, Inc., coerced 
commission agents selling millinery for manufacturers, including 
respondents Millinery Manufacturers Representatives, Inc., and its. 
members, into agreeing that they would not engage in the contracting 
business, that all hats handled within the New York trade area should 
bear the so-called consumers protection label, and that all millinery 
should be sold on the basis of said so-called Trade Practice rules of 
said respondent commission. 

(19) Respondent Millinery Stabilization Commission, Inc., coerced 
resident buyers of millinery, including respondent New York Buyers: 
Association and its members, into agreeing that all orders for hats 
placed by them should incorporate and include a provision that such 
hats should bear the so-called consumer protection label, and a stipu- 
lation that the transaction was to conform to the conditions of sale. 
theretofore promulgated by said respondent commission. 

(20) Respondent Millinery Stabilization Commission, Inc., has 
sought to and attempted, in some cases successfully, to impose upon 
retailers purchasing millinery from respondent manufacturers, and 
upon organizations of retailers, recognition of and adherence to the- 
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so-called trade practice rules and the requirement that all hats bought 
and sold by such retailers shall bear the so-called consumer protection 
label, and published and circulated lists of those retailers refusing to 
subscribe to and observe such rules and requirement. 

(21) Respondents, during the period herein mentioned, have done 
and performed many other acts and things to carry out the purposes 
_ of and to further the objects of said agreements and understandings, 

to enforce and effectuate the same, and to impose the requirements 
thereof generally upon those engaged in the manufacture, sale, and 
distribution of millinery. 

Par. 23. The capacity, tendency, and effect of the aforesaid agree- 
ments, conspiracies, policies, practices, and acts and things, done and 
performed by respondents in pursuance thereof are and have been: 

(1) To tend to monopolize in respondent manufacturers the busi- 
ness of manufacturing and of selling and distributing millinery in 
the New York trade area, and from that area to the country at large. 

(2) To tend to monopolize in respondent manufacturers the oppor- 
tunity to purchase and secure raw materials and skilled labor for the 
manufacture of millinery in said trade area. 

(3) To fix and maintain discounts and various terms and con- 
ditions attending the sale of millinery to buyers in all parts of the 
country. 

(4) To unreasonably lessen, suppress, and restrain competition in 
the sale and distribution of millinery throughout the United States 
and in the District of Columbia, and to deprive wholesalers, jobbers, 
selling: agents, resident buyers, retailers, and the purchasing public 
of the advantages in price, terms, and conditions of sale, service, and 
other consideration which they would receive, have, and enjoy under 
conditions of normal and unobstructed and free and fair competition 
in said trade and industry, and to otherwise operate as a restraint 
upon, obstruction to and detriment to the freedom of fair and legit- 
imate competition in such trade and industry. 

(5) To suppress, discriminate against, and eliminate contractors 
and small manufacturers who are or have been engaged in, or desire 
to engage in, the manufacture and sale of millinery. 

(6) To burden, hamper, and interfere with the normal and natural 
flow of trade and commerce in millinery from, into and through the 
various States of the United States and the District of Columbia. 

Par. 24. The acts and practices of said respondents, as herein al- 
leged, are all to the prejudice of the public; have a dangerous tendency 
to hinder and prevent, and have actually hindered and prevented 
competition in price, terms of sale and services, between and among 
said respondents, between and among other millinery manufacturers 
and distributors, and between the latter and the respondents, in the 
sale of their said products in commerce within the intent and mean- 
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ing of the Federal Trade Commission Act; and placed in said re- 
spondents power to control and enhance prices of their said products; 
have a dangerous tendency to create in respondents a monopoly in 
said products in such commerce; have unreasonably restrained such 
commerce in their said products, and constitute unfair methods of 
competition and unfair and deceptive acts and practices, in com- 
merce, within the intent and meaning of the Federal Trade Commis- 
sion Act. 


The order denying appeal of counsel in support of complaint from 
ruling of trial examiner and dismissing complaint without prejudice 
follows: 

This matter is before the Commission for its consideration of an 
appeal filed by counsel in support of the complaint from a ruling of 
the trial examiner granting in part and denying in part the respond- 
ents’ motion for dismissal of the complaint. An appeal from the same 
ruling was filed on behalf of the respondents also, but in view of the 
disposition of the case hereinafter made no decision of that appeal or 
of the questions raised therein is required. 

In granting in part the respondents’ motion for dismissal, the trial 
examiner held, in substance, (1) that the complaint fails to allege 
facts sufficient to bring the respondent associations and their respec- 
tive members within the Commission’s jurisdiction, and (2) that the 
attempt to make the members of the several associations and labor 
unions parties respondent by naming the officers of said associations 
and unions as representatives of the members is insufficient in law. 
‘The trial examiner therefore dismissed the complaint, without preju- 
dice, however, to a continuation of the proceeding in the event the 
complaint should be amended in the respects mentioned. 

The complaint herein names as parties respondent Millinery Stabili- 
zation Commission, Inc., a membership corporation, nine corporate 
trade associations, three unincorporated labor unions, and the officers 
of the several organizations, individually and as representatives of the 
organizations’ members. None of the business concerns which is a 
member of any of the organizations was otherwise named and none 
was served with process. Also, there is no allegation that any of the 
associations or labor unions was organized to carry on business for 
profit or that any of them is engaged in interstate commerce. Ad- 
ditionally, the complaint contains no allegation that any of the officers 
named as a representative of the membership of his organization is 
himself either a member of the organization of which he is an officer 
or that he is engaged in any kind of business in commerce. 

In the absence of a showing that the Millinery Stabilization Com- 
mission, Inc., and the other respondent associations were organized 
to carry on business, either for their own profit or for the profit of 
their rnembers, such associations are not themselves subject to the 
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Commission’s jurisdiction. Any corrective action against these 
organizations necessarily must be accomplished by reaching their 
respective members; and the members of the organizations obviously 
are not before the Commission. The complaint on its face shows not 
only that the officers named as representatives of the association mem- 
bers are not of the same general class as the unnamed members, but 
also that such named officers do not have the same general interests 
as the members and that they do not in fact represent the members. 

The Commission’s jurisdiction over the parties referred to not hav- 
ing been shown, the trial examiner’s ruling on this point was correct. 
Accordingly, it is ordered that the appeal from the aforesaid ruling 
filed by counsel in support of the complaint be, and it hereby is, denied. 

The Commission does not agree, however, that this proceeding 
should be continued even under an amended complaint. ‘This com- 
plaint was issued September 26, 1941, and the acts and practices al- 
leged to have been in violation of the Federal Trade Commission 
Act all occurred more than 10 years ago under economic conditions. 
differing materially from those now prevailing. Whether or not 
such acts and practices have been continued is, of course, not shown, 
and in the circumstances the Commission feels that the public interest 
will be better served by a dismissal of the proceeding than by a con- 
tinuation thereof even under an amended complaint, it being under- 
stood, however, that this action does not constitute an adjudication 
of any of the issues involved (other than those specifically ruled on 
herein) or prejudice the right of the Commission to conduct a fur- 
ther investigation into the respondents’ business practices and to take 
such further action as the Commission may consider warranted as a 
result of such investigation, or otherwise. 

It ts therefore further ordered, That the complaint herein be, and 
it hereby is, dismissed without prejudice to the right of the Commis- 
sion to take such further action against the respondents at any time 
in the future as may be warranted by the then existing circumstances. 

Before M7. Everett F. Haycraft, trial examiner. 

Mr. George W. Williams, Mr. George M. Martin and Mr, Rufus EF. 
Wilson for the Commission. 

Giddings, Keating & Reid, of New York City, for Millinery Stabili- 
zation Commission, Inc., National Association of Ladies Hatters, Inc.,. 
Millinery Manufacturers of New Jersey, Inc., Hat Block and Die 
Makers Association, Inc., Wood Hat Block Manufacturers Associa- 
tion, Inc., and their respective officers and members, and along with— 

Liebowitz & Schuman, of New York City, for New York Associa- 
tion of Wholesale Distributors of Ladies’ and Children’s Hats, Inc., 
and its officers and members; 

Mr. Lewis Dworsky, of New York City, for Millinery Manufac- 
turers Representatives, Inc., and its officers and members. 
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Lopin & Jacobson, of New York City, for Eastern Women’s Head- 
wear Association, Inc., and its officers and members. 

Mr. Charles H. Green, of New York City, for United Hatters, Cap. 
and Millinery Workers International Union, Local No, 24 of United 
Hatters, Cap and Millinery Workers International Union, Local No. 
42, of the United Hatters, Cap and Millinery Workers International 
Union, and their respective officers and members. 

Lamb & Lerch, of New York City, for Ribbon, Silk and Velvet 
Association, Inc., and its officers and members. 

Mr. Irving I. Friedman, of New York City, for New York Buyers 
Association, Inc., and its officers and members. 


NarionaL Assocration or Brous—e Manuracrurers, INc., ET AL. 
‘Complaint, October 23, 1948. Order, April 18,1951. (Docket 5068.) 

Charge: Entering into, acquiescing in, or observing agreements or 
understandings to hinder and suppress competition in the interstate 
sale and distribution of clothing and merchandise such as blouses, 
blousettes, waists, gilets, vestees, and tunic blouses, and joining or 
participating in combinations and conspiracies to restrain such trade 
and promote monopoly therein, with the primary object of controlling 
and regulating all the manufacture and distribution of such products, 
through imposing on manufacturers, jobbers, and other rules, regula- 
tions, and requirements designed to bring about various restraints 
upon the freedom of competitive action of many such factors, and 
through various other undertakings, acts, and practices directed to 
furthering respondents’ objects and purposes, including the fixing and 
maintaining of various coercive and other practices directed toward 
the accomplishment of such objectives; on the part of respondent 
National Association of Blouse Manufacturers, respondent Greater 
Blouse, Skirt and Neckwear Contractors Association, Inc., and re- 
spondent union, and on the part of various individuals and concerns 
as officers, members, etc., of aforesaid respondent organizations; as 
set forth in detail in the complaint in said matter as follows: 

CompLaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that the 
parties named in the caption hereof, and hereinafter more particularly 
described, designated, and referred to'as respondents, together with 
those of whom they are representative, have violated the provisions 
of said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracrarn 1. Respondent National Association of Blouse Manu- 
facturers, Inc., hereinafter referred to as respondent, Manufacturers 
Association, is a corporation organized, existing, and doing business 
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under and by virtue of the laws of the State of New York, with its 
office and principal place of business located at 225 West Thirty- 
fourth Street, New York, N. Y. 

The following named individuals are officers of said respondent 
Manufacturers Association and as such as designated as respondents 
herein: Abraham Rosenthal, president; Sidney Heller, first vice presi- 
dent; William Schneider, second vice president; Emil Adelaar, secre- 
tary; and Benjamin H. Lerner, executive director. Said respondents 
discharge the usual functions of the officers of a corporation. 

The following named individuals are members of the Board of 
Directors of said respondents Manufacturers Association and as such 
are designated as respondents herein: Emil Adelaar, Lou Brecher, 
Morris Cederbaum, Nathan Cumsky, Marcus Helitzer, Alfred 
Kolodny, Leo Levy, Samuel Mitchell, Sam Nadler, Vincent Sica, Her- 
man Steinfeld, and Albert Weiner. Said Board of Directors is the 
governing body of said Association. 

Par. 2. The membership of the respondent Manufacturers Asso- 
ciation is made up of various corporations, partnerships, and individ- 
uals engaged in the manufacture, sale, and distribution of clothing 
and merchandise such as blouses, blousettes, waists, gilets, vestees, 
and tunic blouses. 

Among the members of said Manufacturer Association are the 
following: 

Respondent Opera Dress and Blouse, Inc., is a corporation organ- 
ized, existing, and doing business under and by virtue of the laws of 
the State of New York and having its office and principal place of 
business located at 525 Seventh Avenue, New York, N. Y. 

Respondent Sidney Heller Co., Inc., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New York and having its office and principal place of 
business located at 525 Seventh Avenue, New York, N. Y. 

William Schneider, trading as Vanity Blouse and Sportswear, is 
a corporation organized, existing, and doing business under and by 
virtue of the laws of the State of New York and having its office 
and principal place of business located at 525 Seventh Avenue, New 
Yorke NAY: 

Respondent Adelaar Bros., Inc., is a corporation organized, exist- 
ing, and doing business under and by virtue of the laws of the 
‘State of New York and having its office and principal place of busi- 
ness located at 525 Seventh Avenue, New York, N. Y. 

Respondent Venida Blouse Corp., is a corporation organized, exist- 
ing, and doing business under and by virtue of the laws of the State 
of New York and having its office and principal place of business 
located at 525 Seventh Avenue, New York, N. Y. 
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Respondent Morris Cederbaum, trading as Abalene Blouse and 
Sportswear, is a corporation, organized, existing, and doing business 
under and by virtue of the laws of the State of New York and having 
its office and principal place of business located at 525 Seventh Ave- 
nue, New York, N. Y. 

Respondent Helitzer Brothers & Co., Inc., is a corporation or- 
ganized, existing, and doing business under and by virtue of the laws 
of the State of New York and having its office and principal place 
of business located at 525 Seventh Avenue, New York, N. Y. 

Respondent Blousecraft Co., Inc., is a corporation organized, exist- 
ing, and doing business under and by virtue of the laws of the State 
of New York and having its office and principal place of business 
located at 1872 Broadway, New York, N. Y. 

Respondent Mitchell & Weber, Inc., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New York and having its office and principal place of busi- 
ness located at 1372 Broadway, New York, N. Y. 

Respondent National Blouse Corp., is a corporation organized, ex- 
isting and doing business under and by virtue of the laws of the State 
of New York and having its office and principal place of business 
located at 1372 Broadway, New York, N. Y. 

Respondent Sica Bros., Inc., is a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
New York and having its office and principal place of business located 
at 141 West Thirty-sixth Street, New York, N. Y. 

Respondent Steinfeld Blouse and Sportswear, is a corporation or- 
ganized, existing, and doing business under and by virtue of the laws 
of the State of New York and having its office and principal place of 
business located at 525 Seventh Avenue, New York, N. Y. 

Respondent Crysler Products Corp. is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New York and having its office and principal place of busi- 
ness located at 19 West Thirty-fourth Street, New York, N. Y. 

Respondent New York Mfg. Corp., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New York and having its office and principal place of business 
located at 1372 Broadway, New York, N. Y. 

Respondent Sports Guild, Inc., is a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
New York and having its office and principal place of business located 
at 550 Seventh Avenue, New York, N. Y. 

Respondent Society Sportswear, Inc., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New York and having its office and principal place of business 
located at 1359 Broadway, New York, N. Y. 
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Respondent Tuxedo Blouse Co., Inc., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New York and having its office and principal place of business 
located at 182 West Thirty-sixth Street, New York, N. Y. 

Respondent Variety Blouse & Sportswear, Inc., is a corporation 
organized, existing, and doing business under and by virtue of the laws 
of the State of New York and having its office and principal place of 
business located at 142 West Thirty-sixth Street, New York, N. Y. 

The membership of said respondent Manufacturers Association 
changes from time to time by the addition and withdrawal of mem- 
bers so that all the members of said organization at any given time 
cannot be specifically named as respondents herein without consider- 
able inconvenience and delay; also said respondent members number 
approximately 100 and constitute a class so numerous as to make it 
impracticable to name them all individually as respondents herein. 
The members hereinabove nanied as respondents are made respondents 
as being fairly representative of the entire membership of said respond- 
ent Association. 

Par. 3. Respondent Greater Blouse, Skirt & Neckwear Contractors 
Association, Inc., hereinafter referred to as respondent Contractors 
Association, is a corporation having its principal office and place of 
business located at 225 West Thirty-fourth Street, New York, N. Y. 

The following named individuals are officers and members of the 
board of directors of said Association and as such are designated as 
respondents herein: Joseph Aigen, president; Charles Bader, M. Fin- 
kelstein, and William Monticelli, vice presidents; Jack Levine, 
secretary; and Abraham Ormut, treasurer. 

Said Contractors Association is composed of persons, firms, and 
corporations engaged in the.making of the articles described in para- 
graph 1 hereof from materials supplied by the members of the 
Manufacturers Association. 

Par. 4. Respondent Blouse and Waist Makers Union, Local 25, 
hereinafter referred to as respondent Union, is an unincorporated 
Union of workers in the garment industry, having its principal office 
and place of business located at 134 West Thirty-second Street, New 
MorkyN 2 Ys 

The following named individuals are officers and members of the 
executive committee of said respondent Union and as such are desig- 
nated as respondents herein: Charles Kreindler, manager, and Carrie 
Franco, chairman; Bertha Bookspoon, Lee Bashoff, Josephine Conti, 
Betty Epstein, Winifred Gittens, Betty Kramer, Irene Lazare, Esther 
Lehman, Mae Monachelli, Edna Haynes, Matilda Pinsker, Minnie 
Rubenstein, Ethel Siegel, Alex Sosne, and William Podnos, members 
of the executive committee. 
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The membership of said respondent Union changes from time to 
time by the addition and withdrawal of members so that all the mem- 
bers of said Union at any given time cannot be specifically named as 
respondents herein without considerable inconvenience and delay ; 
also said respondent members constitute a class so numerous as to 
make it impracticable to name them all individually as respondents 
herein; therefore, the officers and members of the executive commit- 
tee, hereinabove named as respondents as such officers and members of 
the executive committee, are also made respondents as members being 
fairly representative of the entire membership of said respondent 
Union. 

Par. 5. Respondent members of said respondent Manufacturers As- 
sociation, named as respondents in paragraph 2 hereof, sometimes: 
hereinafter referred to as manufacturing respondents, together with 
the unnamed members, are individually engaged in the manufacture, 
sale, and distribution of the garments and merchandise described in 
paragraph 1 hereof, with their several shops, plants, and facilities 
located principally in the city of New York, State of New York. 

Most of said manufacturing respondents cause their said merchan- 
dise, when sold, to be transported from the State wherein it is manu- 
factured across State lines into or through other States to purchasers 
located in the several States of the United States. Many of said 
manufacturing respondents import into the State in which their estab- 
lishments are located from other States, cloth, fabrics, and materials 
of various kinds used in the manufacture of said merchandise. 

There has been and now is a continuous current of interstate trade 
and commerce in said raw materials between the sellers thereof and 
the said manufacturing respondents and in said clothing between 
said manufacturing respondents and the purchasers of said merchan- 
dise located as aforesaid. 

Said manufacturing respondents are in competition with one an- 
other in the manufacture, sale and distribution of said described’ 
merchandise, except insofar as their said competition has been hin- 
dered, lessened, and restrained, or potential competition among them 
forestalled by the practices and methods hereinafter set forth. There: 
are other corporations, partnerships, firms, and individuals engaged 
in the manufacture, sale, and distribution of such clothing in various 
localities and trade areas of the United States in competition with 
one another, and with one or more of said manufacturing respondents, 
except insofar as such competition has been hindered, lessened, and’ 
restrained, or potential competition among them forestalled, by the 
use by said manufacturing respondents and other respondents of the 
practices and policies hereinafter described. 

Par. 6. The respondents named in paragraphs 8 and 4 hereof, have 
been and are engaged in certain unfair acts, practices, and methods 
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hereinafter described, which hinder, lessen, and restrain competition 
in interstate commerce in said merchandise among the other respond- 
‘ents, and among such other respondents and their competitors thot 
designated as respondents herein. 

These respondents have been and are concertedly cooperating with 
said respondent Manufacturers Association and aiding and assisting: 
it in effectuating the purposes for which it was organized and for 
which it has been conducted, as hereinafter stated. 

Par. 7. The volume of business done by the manufacturing respond- 
ents belonging to or affiliated with respondent Manufacturers Asso- 
ciation constitutes approximately 90 percent of the trade in such 
merchandise in the city of New York, which is by far the largest. 
trading area in the country. The manufacturing respondents enjoy, 
dominate, and control the policies, practices, terms, and conditions 
upon which this class of merchandise has been and is manufactured 
and marketed in said area. 

Par. 8. Respondent Manufacturers Association was organized in 
1933 and has adopted and effectuated various bylaws. The governing 
body of said respondent Association is the board of directors, which 
governing body adopts such bylaws and rules and regulations and 
takes whatever steps are necessary to effectuate the purposes of said 
respondent Association. It is provided in the certificate of incorpora- 
tion, among other things, that the purposes and objects of the forma- 
tion thereof are to bring together and associate in one cohesive union 
persons, firms, and corporations engaged in the blouse and allied in- 
dustries and to establish uniform trade practices and to promulgate 
uniform trade rules and regulations. 

Par. 9. Since the organization of respondent Manufacturers As- 
sociation, the respondents hereinabove named and described, and each 
of them, under varying circumstances and degrees of cooperation and 
willingness have for different periods of time entered into, acquiesced 
in, or observed various agreements or understandings to hinder and 
suppress competition in the interstate sale and distribution of the 
merchandise hereinabove referred to in the United States and in the 
District of Columbia, and have joined in or participated in combina- 
tions and conspiracies to restrain such trade and to promote a mo- 
nopoly therein among themselves. The primary object of such agree- 
ments, understandings, combinations, and conspiracies has been to 
control and regulate all the manufacture and distribution of said 
products in the United States, in the interests of respondents. In 
furtherance of such objectives said respondent Manufacturers Associa- 
tion, aided and assisted by the other respondents, has imposed or 
attempted to impose on the manufacturers engaged in said industry, 
including one another and including independent manufacturers, 
jobbers, and others, rules, regulations, and requirements hereinafter 
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more particularly described, which were designed to bring about and 
which brought about various restraints and partial restraints upon 
the freedom of competitive action of many of such factors and which 
hindered and suppressed competition in many of its phases in said 
industry. The nature, scope, purposes, results, and effects of such 
agreements and conspiracies, together with the means used to ef- 
fectuate the same, are more particularly hereinafter set forth. 

Par. 10. Pursuant to the said agreements and conspiracies respond- 
ent Manufacturers Association, with the aid and cooperation of the 
other respondents, adopted, promulgated, and effectuated and enforced 
certain so-called uniform standards of fair commercial practice, among 
which are the following: 

Srcrion 1. Zerms.—It shall be unfair trade practices to sell mer- 
chandise at a cash discount in excess of eight percent (8%) ten (10) 
days KE. O. M. (end of month) except that merchandise shipped after 
the twenty-fifth (25) day of any month may be dated as of the 
first (1st) day of the following month. Anticipation shall not be 
allowed ata rate in excess of six percent. (6% ) per annum. 

Src. 2. Unjust returns —No member of the industries shall accept 
for credit returned merchandise except for defects in manufacture, 
delay in delivery, errors in shipment, or failure to conform to speci- 
fications. No returned merchandise shall be accepted for credit if 
returned after five (5) days from date of receipt by customer except 
on account of failure to conform with specifications or on account of 
defects in manufacture not discoverable by reasonable inspection. 
No member of the industry shall accept for credit any returned mer- 
chandise which is not accompanied by a written statement containing 
the reasons for such return. 

Sc. 3. Consignments.—Merchandise must not be sold on consign- 
ment or memorandum under any circumstances whatsoever. 

Src. 4. Collect telegrams.—Accepting charges for telegrams or long 
distance telephone messages from customers with reference to pur- 
chase or sale of goods. 

Src. 5. Selling at retail—No members of the Bilohaa and Skirt 
Manufacturing Industries normally selling to the trade for resale, 
may sell merchandise to anyone except to wholesale or retail distrib- 
utors. This shall not prevent, however, bona fide sales by members 
to their own employees of merchandise which is for the personal use 
of such employees, or to retail buyers at not less than the regular 
wholesale prices, provided the buyers are employed in the department 
in which the merchandise of the member of the industry is usually 
sold. 

Sec. 10. Advertising subsidies—No member of the Association 
shall pay, or cause to be paid, directly or indirectly, for advertising 
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that a retailer may utilize in connection with the sale of the mer- 
chandise of such member. 

Par. 11. In order to further effectuate their objects and purposes 
the respondents have agreed to, and have— 

1. Fixed or maintained certain price levels for the various prod- 
ucts mentioned in paragraph 1 and have established or maintained 
prices for each price level, and at times have changed the prices for 
one or more of said price levels; 

- 2. Required that there should be no submission of samples for group 
buying or for comparative purposes to any retailer; 

3. Required that there should be no encroachment insofar as: values 
or prices are concerned of any price level group on any other such 
group, and that stability in the market should be maintained as to 
the manufacturer, retailer, and consumer price levels; 

4. Required that there should be a curtailment of production in 
order to obtain the prices desired by the industry. 

Par. 12. In order to further effectuate their objects and purposes, 
respondent Manufacturers Association and the respondent Union, 
have entered into collective undertakings and therein, among other 
things, agreed to create and establish a stabilization board with power 
and authority to make rules and regulations with the same force and 
effect as if they were a part of said collective agreement, and such 
board was actually created and established and has actually func- 
tioned in the above industry to aid and assist in effectuating the vari- 
ous agreements, understandings, and conspiracies herein set forth. 

Par. 13. The respondent Manufacturers Association entered into 
a collective agreement with the respondent Greater Blouse, Skirt and 
Neckwear Contractors Association, Inc., by the terms of which it was 
agreed that the members of respondent Manufacturers Association 
would pay, and the members of respondent Contractors Association 
would accept, not less than certain specified prices for the making of 
blouses and other articles of clothing from materials furnished by 
the manufacturers, thereby collectively fixing uniform costs for the 
making of such garments to the manufacturers. 

Par. 14. To further effectuate said conspiracies, agreements, and 
understandings, and to attain the ends thereof, said respondent As- 
sociations and the members thereof and respondent Union, acting 
concertedly and cooperatively have done the following things, among 
others: 

1. Coerced manufacturers into becoming members of respondent 
Manufacturers Association, 

2. Adopted, effectuated, and enforced the above-mentioned so-called 
uniform standards of fair commercial practice and pricing policies. 

3. Set up committees, groups, and officials te enforce the terms and 


919675—53——107 


1648 FEDERAL TRADE COMMISSION DECISIONS 


provisions of said respondents’ said program and agreements, and to 
discipline and penalize violators thereof. 

4, Coerced respondent manufacturers into agreeing to submit, and 
submitting, to investigations, examinations, and audits of their books, 
records, merchandise, premises, and practices by representatives of 
said respondent Manufacturers Association and said respondent 
Union to enable them to ascertain whether said practices and policies 
were being observed and complied with. 

5. Pursued a policy of investigating all complaints and information 
received relating to alleged violations of the requirements of respond- 
ents’ said program and standards of fair commercial practices; of 
coercing such alleged violators into conforming to said practices and 
policies; of publishing the names of recalcitrant members, or others, 
engaged in the industry, who failed or refused to submit to such coer- 
cion; or otherwise complying with said requirements; of summoning 
such alleged violators to hearings before respondent Manufacturers 
Association, and of penalizing them by levying fines and assessments 
upon them, and by other means. 

6. Pursued a policy of investigating business disputes between re- 
spondent manufacturer members and also between said manufacturer 
members and retail customers; of investigating the business methods 
and conduct of particular retailers; and of compiling and publishing 
lists of retailers whose methods or conduct was considered to be un- 
satisfactory or inconsistent with the requirements of respondents’ 
said so-called standards of fair commercial practices. 

7. Placed unreasonable restrictions around the business relation- 
ships between respondent manufacturer members and contractors and 
subcontractors, and, in some instances, prevented contractual rela- 
tions among them, as hereinabove set forth. 

Par. 15. Respondents during the period herein mentioned have 
done and performed other acts and things to carry out the purposes 
of and to further the objects of said agreements and understandings, 
to enforce and effectuate the same, and to impose the requirements 
thereof generally on those engaged in the manufacture, sale, and 
distribution of said merchandise in the United States. 

Par. 16. The capacity, tendency, and effect of the aforesaid agree- 
ments and conspiracies and the policies, practices, and the acts and 
things done and performed by respondents in pursuance thereof are 
and have been: 

1. To tend to monopolize in said respondent manufacturers the 
business of manufacturing, selling, and distributing the above-de- 
scribed merchandise in the area in the United States in which they 
operate. 

2. To tend to monopolize in respondent manufacturers the oppor- 
tunity to secure skilled labor for the manufacture of such garments. 
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3. To establish, fix, or maintain prices, discounts, and various terms 
and conditions attending the sale of such merchandise. 

4. To unreasonably lessen, suppress, and restrain competition in 
the sale of said merchandise, and to deprive wholesalers, jobbers, sell- 
ing agents, resident buyers, retailers, and the purchasing public of 
the advantage of prices, terms, and conditions of sale, service, and 
other considerations which they would receive and enjoy under con- 
ditions of normal and unobstructed and free and fair competition 
in said trade and industry, and to otherwise operate as a restraint 
upon, obstruction to, and detriment to the freedom of fair and legit- 
imate competition in such trade and industry. 

5. To burden, hamper, and interfere with the normal and natural 
flow of trade and commerce in said merchandise from, into, and 
through the various States of the United States and in the District 
of Columbia. 

Par. 17. The acts and practices of said respondents, as herein al- 
leged, are all to the prejudice of the public; have a dangerous tend- 
ency to hinder and prevent, and have actually hindered and pre- 
vented competition between and among said manufacturers in the 
sale of their said products in commerce within the intent and mean- 
ing of the Federal Trade Commission Act; and placed in the member 
respondents’ power to control and enhance prices and other terms 
and conditions in connection with the manufacture and sale of their 
said products; have a dangerous tendency to create in respondents a 
monopoly in said products in such commerce; have unreasonably re- 
strained such commerce in their said products, and constitute unfair 
methods of competition and unfair and deceptive acts and practices 
in commerce, within the intent and meaning of the Federal Trade 
Commission Act. 

Complaint dismissed without prejudice by the following order: 

This matter coming on for consideration and it appearing that the 
substitute answer admitting all the allegations of fact set forth in 
the complaint except as stated in such answer filed by certain of the 
respondents on March 21, 1947, has been submitted on the condition 
that service in this proceeding of any order to cease and desist pro- 
hibiting certain of the practices which are alleged in the complaint to 
be unlawful shall not be made unless and until the Commission has 
entered its order disposing of similar charges forming the basis of 
the proceeding then pending before it, entitled, Jn the Matter of Na- 
tional Coat & Suit Industry Recovery Board et al., docket No. 4596; 
and 

The Commission having on December 1, 1950, entered its order in 
docket No. 4596 dismissing, for the reasons stated therein, the com- 
plaint in that proceeding without prejudice to the right of the Com- 
mission to conduct a further investigation into respondents’ business 
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practices and to take such further action in the future as may be 
deemed warranted by the then existing cireumstances, which order 
recites also that the action of the Commission does not constitute an 
adjudication of the issues involved; * and 

There having been no adjudication of the issues of that proceeding 
on the merits as contemplated by the respondents in this proceeding 
who are parties to the substitute answer previously referred to, and it 
further appearing in this proceeding that the acts and practices re- 
ferred to in the complaint issuing on October 23, 1943, occurred more 
than 12 years ago under economic conditions differing materially from 
those now prevailing; and 

The Commission being of the opinion that the public interest will 
be best served by dismissal of the complaint in this proceeding, it 
being understood, however, that such action does not constitute an 
adjudication of the issues involved or prejudice the right of the Com- 
mission to conduct a further investigation into respondents’ business 
practices and to take such further action as the Commission may con- 
sider warranted as a result of such investigation, or otherwise: 

Accordingly, it is ordered, That the complaint in this proceeding 
be, and it hereby is, dismissed without prejudice to the right of the 
Commission to take such further action against the respondents at 
any time in the future as may be warranted by the then existing 
circumstances. 

Before Mr. Webster Ballinger, trial examiner. 

Mr. George W. Williams and Mr. George M. Martin for the. 
Commission. 

Klein & Weinberger, of New York City, for National Association 
of Blouse Manufacturers, Inc., its officers, board of directors, and 
various corporate respondents as representative members of said 
Association. 

Mr. George J. Beldock, of New York City, also represented Samuel 
Mitchell and Mitchell & Weber, Inc. 

Adler & Schwartz, of New York City, for Greater Blouse, Skirt & 
Neckwear Contractors Association, Inc., and its officers, board of 
directors, and representative members of said Association. 

Mr. Elias Lieberman, of New York City, for Blouse and Waist 
Makers Union, Local 25, its officers, executive committee, and repre- 
sentative members of said Union. 


Bevrraction Co. anp Harvey C. Daverrux. Complaint, October 
24,1949. Order, May 8, 1951. (Docket 5705.) 

Cuarcr: Advertising falsely or misleadingly and misbranding or 
mislabeling as to qualities, properties or results and composition of 


1See p. 1552. 
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products; in connection with the sale of two industrial ae dressings 
designated as “Beltraction” and “Pulmore”. 

Comriarnt: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said Act, 
the Federal Trade Commission having reason to believe that Beltrac- 
tion Co., a corporation, and Harvey C. Devereux, individually and as 
an officer of said corporation, hereinafter referred to as respondents, 
have violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
' public interest, herein issues its complaint stating its charges in that 
respect as follows: 

ParacraPyH 1. Respondent, Beltraction Co., is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of 
the State of Delaware. Respondent Harvey C. Devereux is president 
of the corporate respondent. The individual respondent formulates, 
directs and controls the policies, acts and praetices of the corporate 
respondent. ‘The office and principal place of business of both cor- 
porate respondent and individual respondent is located at 1813 
Winona Street, Chicago 40, Tl. 

Par. 2. Respondents are now and have been for several years last 
past, engaged in the business of offering for sale, sale and distribution 
of two industrial belt dressings designated as “Beltraction” and “Ful- 
more,” for use on canvas, leather, rubber and fabric belting. 

The formula for each of said products is as follows: 


Ingredient Beltraction| Pulmore 


Gallons Gallons 
274 289 


COL OL Se ee San es oo ES a eho 3 sos ee wow Sn Ssh eee 
(ae? ee ee ee ee ee ee See eee ae 246 231 
INGapahOOt Clb eae aie PET Ee He IY SUS Soa. So su sek Lad eee ante ak eee 74 74 
Balsam (pine Gen yale) === Se - 2. = = ee ee ee ee Sa 5 5 

Wiel i ees ee ee ee ee ae ee ee 599 599 


Par. 3. The respondents caused and have caused the aforesaid prod- 
ucts, when sold, to be transported from their aforesaid place of busi- 
ness to purchasers thereof at their respective points of location in vari- 
ous States of the United States and in the District of Columbia. 

The respondents maintain and at all times mentioned herein have 
maintained a course of trade in said products in commerce among and 
between the various States of the United States and in the District of 
Columbia. 

Par. 4. In the course and conduct of their said business and for the 
purpose of inducing the purchase of their said belt dressings, said 
respondents have made and now make, by means of circulars and fold- 
ers and upon the iabels on the containers of said products, many state- 
ments and representations concerning the nature and quality of their 
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said belt dressings and the results that may be expected from the use 
thereof. Among and typical of such statements and representations 
are the following: 

Representations with respect to Beltraction: 

It cleans, softens and preserves. belts * * *. 

Beltraction is guaranteed of uniform quality and contains no harmful ingredi- 


ents. 
It contains nothing that is harmful to leather, rubber or canvas. 


Representations with respect to Pulmore: 


Pulmore is guaranteed uniform quality and contains no harmful ingredients. 

Prolongs life of belts. 

If it is used regularly, it will preserve and prolong the life of belts. * * *. 

Par. 5. Through the use of the statements above set forth and others 
of the same import not specifically set out herein, respondents repre- 
sented that the use of said products will soften, preserve and prolong 
the life of belts and that said products contain nothing harmful to 
leather, canvas, or rubber belts. 

Par. 6. The foregoing statements and representations are false, 
misleading, and deceptive. In truth and in fact said products will not 
preserve or prolong the life of belts. While they may initially soften 
belts, they tend to stiffen them on aging. Said products contain in- 
gredients which are harmful to leather, canvas, and rubber belts. 

Par. 7. The use by responcents of the foregoing false, deceptive and 
misleading statements and representations with respect to their said 
products has had and now has the tendency and capacity to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that such statements, representations 
and claims are true, and causes and has caused a substantial portion of 
the purchasing public, because of such erroneous and mistaken belief, 
to purchase respondents’ said products. 

Par. 8. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


DeEcIsION OF THE CoMMISSION 


Pursuant to rule XXII of the Commission’s Rules of Practice, the 
attached initial decision of the trial examiner shall, on May 8, 1951, 
become the decision of the Commission. 


ORDER DISMISSING COMPLAINT 


Initial Decision by William L. Pack, trial examiner: This matter 
is before the trial examiner for final conederaGion upon the complaint 
of the Commission, the answer of respondents, testimony and other 
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evidence introduced in support of and in opposition to the complaint, 
proposed findings and conclusions submitted by counsel, and oral 
argument of counsel. 

Respondents who are located in Chicago, IIL, are engaged in the 
manufacture and interstate sale of a product designated by them as 
Beltraction, the product being designed for use as a dressing or treat- 
ment for belts which drive machinery and convey materials in manu- 
facturing plants and other industrial establishments. The identical 
product is also sold by respondents to a much lesser extent under the 
name Pulmore, the latter name being used chiefly in connection with 
sales of the product to farmers for use on farm machinery belts. 

The principal ingredients of the product are rosin, neatsfoot oil, and 
alcohol. The purpose of the rosin is to reduce slippage of the belt 
on the pulley and thereby increase traction. The purpose of the 
neatsfoot oil is to soften the belt (make it more pliable and flexible) 
and otherwise act as a preservative. The purpose of the alcohol is to 
act as a carrier or penetrant for the rosin and oil also to assist in 
cleaning the belt. 

The product is intended for use only on belts which are in actual 
use. Under the directions for use supplied by respondents, a few 
drops of the product are sprinkled on the underside of the belt, that 
is, the side which comes in contact with the pulley, and the process is 
repeated at intervals of a few minutes until that side of the belt is . 
covered with a thin film or coating of the product. Further appli- 
cations are made from time to time as needed. 

Respondents’ advertising is confined to leaflets and circulars which 
are distributed among prospective purchasers by salesmen and through 
the mail, and to statements appearing upon the cans in which the 
product is packaged. In this advertising material respondents have 
represented that the product will preserve and prolong the life of 
leather belts, that it softens the belt, and that it contains nothing 
which is harmful to belts. The complaint challenges these representa- 
tions, charging that they are false and misleading. Specifically, the 
complaint alleges: “In truth and in fact said products will not preserve 
or prolong the life of belts. While they may initially soften belts, 
they tend to stiffen them on aging. Said products contain ingredients 
which are harmful to leather * * * belts.” 

While respondents’ advertising and the complaint referred to canvas 
and rubber belts as well as leather belts, there is no evidence in the 
record with respect to canvas belts. The only evidence with respect 
to rubber belts was introduced by respondents and is favorable to 
respondents’ position. The only issues which remain are with respect 
to leather belts. 

The Government’s case rests upon the results of certain tests of 
respondents’ product made by the National Bureau of Standards and 
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upon the testimony of two of the Bureau’s experts, one being the 
employee who made the tests and the other being the chief of the 
leather section of the Bureau, who is the immediate superior of the 
employee making the tests. ‘The Bureau’s report on the tests indicates 
that the use of the product will increase slightly the tensile strength 
of belts and that it will very greatly reduce slippage, giving the belt 
some 10 to 18 times more traction, but that it will make belts stiffer 
on aging, that is, reduce their flexibility. The probative value of the 
tests is materially weakened by reason of the fact that the laboratory 
notes or original data made while the tests were in progress and upon 
which the Bureau’s conclusions were based were not available at the 
hearing for examination by respondents’ counsel and possible use in 
the cross-examination of the expert who made the tests. It appears 
that the notes were borrowed by another employee of the Bureau and 
in some way were lost. 

In addition to these tests there is testimony from the Chief of the 
Bureau’s Leather Section that it is his opinion, based upon his general 
knowledge and experience, that respondents’ product will stiffen belts 
on aging and that the product is harmful to belts. As his basis for 
the latter conclusion, the witness stated that rosin is an oxygen carrier 
and that it therefore causes oxidation and consequent deterioration 
of the leather. The alcohol in the product, according to the witness, 
accelerates this action in that it tends to dissolve the tanning materials 
in the leather, causing them to migrate to the surface where they are 
more easily oxidized. 

Respondents introduced in evidence the results of certain tests of 
their product made by three independent testing laboratories and the 
testimony of the four experts who made the tests. These tests, like 
the Government’s tests, indicate that the product will greatly reduce 
slippage and will to some extent increase the tensile strength of leather 
belting, and they also indicate that the product will make belts softer, 
that is, more pliable or more flexible. While the probative value of 
the tests was unquestionably weakened to some extent as a result of 
testimony given in rebuttal by experts of the Bureau of Standards, 
who criticized the technique and procedure used in some of the tests, 
the tests, in the examiner’s opinion, are still of substantial value. In 
this connection, it should be stated that the criticisms of the Govern- 
ment’s experts were to some extent satisfactorily answered by respon- 
dents’ experts when they were subsequently recalled as witnesses. 

Respondents’ experts were of the opinion that the product will pre- 
serve or prolong the life of belts, that it will soften belts, and that 
it contains nothing harmful to belts. One of the experts, who appears 
to have attained an outstanding position in the field of leather chemis- 
try, disagreed with the Government’s expert with respect to the effect 
of rosin on leather. While he recognizes that in its dry, powdered 


DISMISSALS—BELTRACTION CO. ET AL.—COMPLAINT 1655 


state rosin may tend to stiffen, oxidize, and deteriorate leather, he is 
of the opinion that this is not true when rosin is combined with a 
suitable oil as in the present case. This opinion is based not only 
upon his general knowledge and research but upon long experience 
in the handling, tanning, and preserving of leather. While rosin is 
not as widely used in the leather industry now as formerly, it still 
is used to a considerable extent. 

This same expert disagrees with the Government’s expert as to 
the effect of the alcohol in respondents’ product. In his opinion 
the alcohol could not have any substantial tendency to dissolve the 
tanning materials in the leather and cause them to migrate to the 
surface, because alcohol evaporates very rapidly, particularly when it 
is subjected to the motion and heat of a moving belt. Unquestionably 
the alcohol in respondents’ product does evaporate after the product 
is applied to the belt; the only issue between the experts is as to the 
rate of the evaporation. 

In addition to their tests and expert testimony respondents intro- 
duced in evidence testimony from some 42 users of the product. 
Eleven of these users appeared and testified at the hearings and the 
testimony of the remaining 31 was stipulated into the record. The 
users were maintenance engineers, shop superintendents, etc., from 
42 different business establishments in Chicago, the establishments 
including many different kinds of plants, such as meat packing plants, 
steel mills, laundries, textile mills, woodworking mills, optical plants 
and glue factories. The various plants use many belts both for driv- 
ing machinery and conveying materials, and the belts are used under 
a wide variety of conditions, such as unusual heat, moisture, dust, etc. 
The testimony of these witnesses, based upon their own use and ob- 
servation of respondents’ product in their respective plants for period 
ranging from five to ten years, is to the effect that they have observed 
that the product decreases slippage, cleans and softens the belt, and 
makes belts last longer, and that the witnesses have observed no 
deterioration or harm to the belts from the use of the product. 

All of the experts, both for the Government and for respondents, 
who were questioned about the matter agree that slippage is one of the 
principal causes of belt deterioration. The primary reason for this 
appears to be that slippage generates heat, and heat, in turn, acceler- 
ates oxidation of the materials composing the belt. It is undisputed 
that respondents’ product greatly reduces slippage. The reasonable 
conclusion would therefore appear to be that the product does pre- 
serve or prolong the life of belts. In this connection, it should also 
be noted that both the Government’s tests and respondents’ tests indi- 
cate that the product will to some extent increase the tensile strength 


of belts. 
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The issue of injury or harm to the belt would appear to be closely 
related to that involving the prolonging of the life of the belt. If, as 
appears to the fact, respondents’ product does prolong the life of 
the belt, it is difficult to see how it can reasonably be said that the 
product causes harm to the belt. Assuming that the rosin and alcohol 
in the product may tend to cause oxidation, there is nothing in the 
record to indicate that such harmful effects approach in extent or 
degree the undisputed and very substantial benefit resulting from the 
reduction in slippage. It seems to the examiner that it is the over-all 
effect or end result from the use of the product which must be looked to. 

Somewhat the same situation would appear to be presented with 
respect to the issue as to whether the product will soften belts. Assum- 
ing that the rosin in the product will tend to stiffen belts on aging, the 
product also contains neat’s-foot oil, which has long been in almost 
universal use for the purpose of keeping leather soft and pliable. As 
to which of the two ingredients would prevail the record does not 
afford a conclusive answer, but the testimony of the users would indi- 
cate that the softening properties of the neat’s-foot oil will more than 
offset the stiffening properties of the rosin. In considering this phase 
as well as the other phases of the case, it must be remembered that 
respondents’ product is designed and sold for use only on belts which 
are in actual use and that repeated applications of the product to the 
belt are made from time to time. 

It is axiomatic that the burden of proof in the proceeding is upon 
the Government, and the examiner being of the opinion that the 
charges in the complaint are not supported by the greater weight of 
the evidence. 

It is ordered, That the complaint be, and it hereby is, dismissed. 

Before Mr. William L. Pack, trial examiner. 

Mr. B. G. Wilson for the Commission. 

Mr. Ralph J. Gutgsell, of Chicago, IL. for respondents. 


Frep S. Hirscw anp Witr1am W. Hirscn trading as InNeRcLEAN 
Manvracrurine Co. anp W. C. Jurrrmes Co. Complaint, Septem- 
ber 28, 1942. Order, May 11,1951. (Docket 4839.) 

Cuarce: Advertising falsely or misleadingly as to qualities, prop- 
erties or results, safety, scientific or relevant facts, and comparative 
merits of product, neglecting, unfairly or deceptively, to make ma- 
terial disclosure as to safety of product, and using misleading product 
name; in connection with the sale of a preparation designated “Inner- 
clean Intestinal Laxative” sometimes designated “Innerclean Herbal 
Laxative”. 

Comp.Laint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission having reason to believe that Fred S. 
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Hirsch and William W. Hirsch, individuals, trading and doing busi- 
ness under the style and firm name of Innerclean Manufacturing Co., 
and Wilbur C. Jeffries, an individual, doing business under the style 
and firm name of W. C. Jeffries Co., hereinafter referred to as re- 
spondents, have violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follewee 

Paracrarpu 1. Respondents Fred §. Hirsch and William W. Hirsch 
are individuals trading and doing business as copartners under the 
style and firm name of Innerclean Manufacturing Co., with their 
principal office and place of business located at 846-848 East Sixth 
Street, Los Angeles, Calif. 

Par. 2. These respondents are engaged in the sale and distribution 
of a preparation designated “Innerclean Intestinal Laxative” some- 
times designated “Innerclean Herbal Laxative,” in commerce among 
and between the various States of the United States and of the 
District of Columbia. 

These respondents cause their aforesaid preparation when sold 
to be transported from their place of business in the State of Cali- 
fornia to the purchasers thereof located in various other States of 
the United States and in the District of Columbia. 

These respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in their said preparation in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 3. Respondent Wilbur C. Jeffries is an individual engaged in 
the advertising business under the style and firm name of W. C. 
Jeffries Company with his principal office and place of business located 
at 165 North La Brea Avenue, Los Angeles, Calif. This respondent 
is engaged in formulating, preparing, writing, editing, selling and 
placing advertising copy as well as advising his clients on advertising 
matters. 

This respondent is the advertising representative of respondents 
Fred S. Hirsch and William W. Hirsch and as such formulates, pre- 
pares, writes, edits and places all advertising copy used by the respond- 
ents Fred S. Hirsch and William W. Hirsch, trading as Innerclean 
Manufacturing Co., in the sale and distribution of their aforesaid 
preparation, designated as aforesaid, in commerce among and between 
the various States of the United States and of the District of Columbia. 

Par. 4. These respondents act in conjunction and cooperation with 
one another in the performance of the acts and practices hereinafter 
alleged. 

Par. 5. In furtherance of the sale and distribution of the aforesaid 
preparation, “Innerclean Intestinal Laxative,” these respondents have 
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disseminated, and are now disseminating, and have caused and are 
now causing the dissemination of, false advertisements concerning the 
aforesaid preparation “Innerclean Intestinal Laxative” by the United 
States mails and by various means in commerce as commerce is defined 
in the Federal Trade Commission Act; and these respondents have 
also disseminated, and are now disseminating and have caused, are 
now causing the dissemination of, false advertisements concerning the 
said preparation as aforesaid, by various means for the purpose of 
inducing and which are likely to induce, directly or indirectly, the 
purchase of “Innerclean Intestinal Laxative” in commerce as com- 
merce is defined in the Federal Trade Commission Act. 

Among and typical of the false, misleading and deceptive state- 
ments and representations, contained in said false advertisements, dis- 
seminated and caused to be disseminated as hereinabove set forth, by 
the United States mails, newspapers, radio, circulars, form letters, 
pamphlets and other advertising media, as aforesaid, are the following: 

7 REASONS WHY 


Thousands prefer 
INNERCLEAN INTESTINAL LAXATIVE 


. Aids in stimulating sluggish intestinal muscles. 
. Helps rid intestines of accumulated waste. 
Made only of herbs in their natural state. 

. Pleasant and easy to take. 

. No fuss, no brewing, no bother. 

. Gentle in action, when taken in small doses. 

. Economical . . . a 50¢ package lasts months. 


ADawp wy Ht 


At all leading druggists, or write for 


FREE GENEROUS TRIAL SUPPLY 
Innerclean Co. Dept. 666 
Los Angeles, California. 


INNERCLEAN 
Intestinal Laxative. 


ACID INDIGESTION 
MADE ME MISERABLE— 
(Picture) UNTIL I LEARNED 
ABOUT HERBS FOR 
IRREGULARITY. 


When simple intestinal sluggishness is making you suffer from offensive bad 
breath, bloating, acid indigestion, coated tongue, loginess—relieve your distress 
with INNERCLEAN HERBAL LAXATIVE. * * * 


Are you being poisoned 
by CONSTIPATION? 
(Picture) 


If your system is weakened by the toxic effects of constipation, start taking 
Ynnerclean Intestinal Laxative at once. Thanks to this amazing blend of natural 


herbs you may now enjoy blessed relief without resorting to harsh cathartics. 
s *¢ & 
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Intestinal 


INNERCLEAN 
Laxative 


ARE YOU POISONED BY CONSTIPATION? 


If your system is weakened by the toxie effects of constipation, do not look 
for relief from ordinary habit-forming laxative. Do as thousands are now doing, 
take Innerclean Intestinal Laxative to free the bowels from poisons. * * * 

Perfected by Prof. Arnold Ehrit, Innerclean is a scientifically proportioned 
blend of Nature’s herbs in their natural state. It is so different so certain in 
effect that you'll bless the day you learned of it. 

Innerelean Herbal Laxative relieves constipation without making you depend 
Ones = =) s 

Innerclean Co. 
346 H. Sixth St. 
Los Angeles. 

“Honestly I feel as if ’m being POISONED by constipation.” 

“TAKE INNERCLEAN HERBAL LAXATIVE TONIGHT YOU’LL FEEL DIF- 
ERENT TOMORROW”. 

Innerclean is a most unusual laxative—a pleasant-tasting compound of eight 
herbs in their natural state. It is gentle, sure and thorough, yet free from dis- 
tressing after-effects and is not habit-forming * * *, 

“T scolded the children needlessly before I learned about HERBS for 
irregularity.” 

When occasional constipation makes you cranky and irritable don’t wait a 
day—try INNERCLEAN HERBAL LAXATIVE. 


ASK YOURSELF THIS QUESTION 


“Am I being poisoned by constipation?” 

Most people in this age of refined foods and sedentary living are subject to 
constipation. Absorption of poison from undigested, decomposing food: and 
uneliminated waste matter in the digestive tract sometimes causes many human 
ailments. Those who bathe frequently would be shocked if they were aware of 
their intestinal uncleanliness. This uneliminated filth sometimes produces 
poisons which weaken the body; foods fail to nourish and sour stomach, heart- 
burn, headache, colic and cramps due to gas, etc., are often traceable to poisons 
generated from uneliminated waste matter. REMOVE THE CAUSH, AND FREER. 
YOURSELF OF THESE AILMENTS. 


BEWARE OF CONSTIPATION 


Many so-called physics used for constipation aggravate the very condition they 
are meant to correct. Usually they are drug extracts whose action is violently 
stimulating and with repeated use, they become less and less effective. 


INNERCLHAN INTESTINAL LAXATIVE 
IS DIFFERENT. 


The great value of Innerclean is that the impurities clinging to the intestinal 
walls become loosened gradually and started on the road to elimination. 


Par. 6. Through the use of the statements and representations here- 
inabove set forth and others of similar import not specifically set out 
herein, all of which purport to be descriptive of the therapeutic prop- 
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erties of the preparation “Innerclean-Intestinal Laxative,” sold and 
distributed by respondents Fred E. Hirsch and William W. Hirsch, as 
aforesaid, respondents represent, directly and by implication, that 
“Tnnerclean Intestinal Laxative” is a cure and remedy and constitutes 
a competent and adequate treatment for constipation, acid indigestion, 
bad breath, coated tongue, logginess, crankiness, irritability, weak 
system, sour stomach, heartburn, headache, colic and cramps due to 
gas, etc.; that it will aid in stimulating sluggish intestinal muscles 
and, provide pep; that it will free the bowels from poisons and remove 
toxic impurities; that it is safe to use, non-habit forming and free 
from distressing after effects; that it is different, unusual and a blend 
of natural herbs constituting it an ideal laxative. 

Respondents further represent, in the manner and method afore- 
said, that acid indigestion, bad breath, bloating, coated tongue, logi- 
ness, crankiness, irritability, weak system, sour stomach, heartburn, 
headache , colic and cramps due to gas, are symptoms of constipation 
and that the existence of one or more of such symptoms indicates that 
constipation in the basic cause of such disorders and conditions; that 
constipation produces poisons in the system whose toxic effect poisons 
and weakens the system; that impurities cling to the walls of the in- 
testinal tract and that “Innerclean Intestinal Laxative” will gradually 
loosen such impurities and start them on the road to elimination. 

Respondents further represent, in the manner and method aforesaid, 
that the preparation “Innerclean Intestinal Laxative” is superior to 
the various chemical or nonherbal laxative preparations or compounds 
sold on the market for self administration in that it is safer to take, it 
is not a harsh catharic, it is nonhabit forming, its repeated use will 
not lessen its effect or cause weakness and the relief afforded by it is 
much superior. ; 

Par. 7, The foregoing statements and representations, and others 
of similar import, not specifically set out herein, are grossly exag- 
gerated, false and misleading. 

The preparation “Innerclean Intestinal Laxative,” sold and dis- 
tributed by Fred S. Hirsch and William W. Hirsch, as aforesaid, is 
not a cure or remedy, nor does it constitute a competent and adequate 
treatment for constipation, acid indigestion, bad breath, coated 
tongue, logginess, crankiness, irritability, weak system, sour stomach, 
heartburn, headache, colic or cramps due to gas. It will not aid in 
stimulating sluggish intestinal muscles or provide pep. It will not 
free the bowels from poisons or remove toxic impurities. It is not 
safe touse. It is free from distressing after effects. It is not a differ- 
ent or an unusual or an amazing blend of natural herbs which con- 
stitute it the ideal laxative. It is habit forming. 

The disorders and conditions such as acid indigestion, bad breath, 
bloating, coated tongue, logginess, crankiness, irritability, weak sys- 
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tem, sour stomach, heartburn, headache, colic and cramps due to gas, 
are not typical symptoms of constipation, and the existence of one or 
more of such disorders or conditions are not generally recognized as 
manifestations that constipation is the basic cause thereof. 

Acid indigestion, logginess, irritability, weak system, sour stomach 
and heartburn are conditions or disorders that are not recognized by 
competent medical authority as bearing a causal relationship to con- 
stipation, and the preparation “Innerclean Intestinal Laxative” will 
have no generally recognized therapeutic effect in the treatment 
thereof. 

The disorders such as colic and cramps due to gas may and often do 
accompany an attack of appendicitis, and the layman suffering from 
such conditions is not capable of determining whether such conditions 
are due to appendicitis. When such disorders accompany an attack 
of appendicitis, a laxative is not safe treatment therefor, and the use 
of the preparation “Innerclean Intestinal Laxative” under such cir- 
cumstances may be dangerous. 

When the disorders or conditions such as bad breath, bloating, 
coated tongue, headache, colic and cramps due to gas are due to causes 
other than constipation, the use of the preparation “Innerclean In- 
testinal Laxative” in the treatment thereof would have no therapeutic 
value. To the extent that constipation is the contributing factor to, 
or the basic cause of, such disorders or conditions, the preparation 
“Tnnerclean Intestinal Laxative” would have no generally accepted 
therapeutic value in the treatment thereof in excess of that furnished 
by an evacuation of the bowels. 

The contents of the intestinal tract do not cling to the intestinal 
walls. It is normal for the intestinal tract to contain food and food 
residue in various stages of digestion and decomposition. The prod- 
ucts produced by these changes are not poisons. Constipation does 
not poison or weaken the system and the use of “Innerclean Intestinal 
Laxative” will not loosen impurities from the intestinal walls and 
will not cleanse the intestinal tract. 

The preparation “Innerclean Intestinal Laxative,” sold and dis- 
tributed by Fred S. Hirsch and William W. Hirsch, as aforesaid, is 
as harsh a cathartic and as habit forming as various chemical or non- 
herbal laxative preparations or compounds sold on the market for 
self administration. The repeated use of this preparation will lessen 
its effectiveness and result in weakness to the same extent as the re- 
peated use of any laxative. This preparation is not superior in its 
action, nor is the relief afforded by its use superior, to that obtained by 
the use of chemical or nonherbal laxative preparations or compounds 
sold on the market for self administration. 

Par. 8. In addition to the false and misleading statements and 
representations hereinabove set forth, the respondents by the use of 
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the word “Innerclean” in the trade name “Innerclean Intestinal Laxa- 
tive” have represented and are now representing that the preparation 
“Innerclean Intestinal Laxative” will cleanse the intestinal tract. 

The preparation “Innerclean Intestinal Laxative” will not cleanse 
the intestinal tract. 

Par. 9. The advertisements disseminated by the respondents as 
aforesaid, constitute false advertisements for the further reason that 
they fail to reveal the facts material in the light of such representa- 
tions, or material with respect to consequences which may result from 
the use of the aforesaid preparation, “Innerclean Intestinal Laxative,” 
under the conditions prescribed in said advertisements or under such 
conditions as are customary or usual. 

The preparation “Innerclean Intestinal Laxative,’ sold and dis- 
tributed by respondents, Fred S. Hirsch and William W. Hirsch, as 
aforesaid, is an irritant cathartic and is potentially dangerous when 
taken by one suffering from abdominal pains, stomach-ache, cramps, 
colic, nausea, vomiting, or other symptoms of appendicitis. The fre- 
quent or continued use of this preparation may result in dependence 
on a laxative. 

Par. 10, The use by said respondents of the foregoing false adver- 
tisements and deceptive and misleading statements and representa- 
tions, and others of similar import, disseminated as aforesaid, has 
had and now has the tendency and capacity to and does mislead and 
deceive a substantial portion of the purchasing public into the erro- 
neous and mistaken belief that such false statements, representations 
and advertisements are true, and that the preparation “Innerclean 
Intestinal Laxative” sold and distributed by respondents Fred S. 
Hirsch and William W. Hirsch, as aforesaid, will accomplish the re- 
sults claimed for it and that it is harmless and safe to use and to 
induce a substantial portion of the purchasing public, because of such 
erroneous and mistaken belief, to purchase the aforesaid preparation 
disseminated as aforesaid. 

Par. 11. The aforesaid acts and practices of the respondents as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce, within 
the intent and meaning of the Federal Trade Commission Act. 


Complaint dismissed by the following order: 

This proceeding having come before the Commission upon respond- 
ents’ motion to dismiss and the answer of counsel supporting the 
complaint not opposing said motion; and 

It appearing to the Commission that the complaint herein char ges 
respondents with disseminating false and misleading advertising 
in connection with the offering for sale and sale of a preparation 
designated as “Innerclean Intestinal Laxative” or “Innerclean Herbal 
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Laxative,” and that the complaint also charges that the use of the 
word “Innerclean” in connection with the trade name of the prepara- 
tion is in and of itself false and misleading; and 

It further appearing from the record herein that all of the alleged 
false and misleading advertising other than the use of the word 
“TInnerclean” in the respondents’ trade name was discontinued from 
1 to 4 years prior to the issuance of the complaint herein over 8 years 
ago; and 

It further appearing that the allegations of the complaint that the 
use of the word “Innerclean” in the trade name of respondents’ prep- 
aration creates in the minds of the members of the purchasing public 
a belief that the use of such preparation will cleanse the intestinal 
tract other than to the extent ordinarily accomplished by the use of 
a laxative such as respondents’ preparation have not been sustained by 
the weight of the evidence; and 

The Commission having no reason to believe that the dissemination 
of the alleged false and misleading representations which has been 
discontinued by respondents will be resumed, and it being of the 
opinion that in the circumstances the public interest does not require 
further corrective action in this matter at this time: 

It is ordered, That the complaint herein be, and it hereby is, 
dismissed. 

Before Mr. James A. Purcell and Mr. Clarence T. Sadler, trial 
examiners. 

Mr. John W. Carter, Jr., and Mr. William L. Pencke for the 
Commission. 

Cosgrove, Cramer, Diether & Rindge, and Mr. F. B. Yoakum, Jr.. 
of Los Angeles, Calif., for respondents. 


Wour-Rarr, Ive., Herman Berman, AND Gerson B. Wotr. Com- 
- plaint, May 14, 1946. Order, May 17, 1951. (Docket 5438.) 
Cuaree: Misbranding or mislabeling and neglecting, unfairly or 
deceptively, to make material disclosure as to composition of products, 
in violation of the Federal Trade Commission Act and the Wool 
Products Labeling Act of 1939; in connection with the manufacture 
-and sale of wool products, principally women’s coats and suits, and 
of women’s garments composed in whole or part of rayon. 
ComPLaAINT: Pursuant to the provisions of the Federal Trade Com- 
mission Act and the Wool Products Labeling Act of 1939, and by 
virtue of the authority vested in it by said acts, the Federal Trade 
Commission, having reason to believe that Wolf-Rait, Inc., a corpora- 
tion, Herman Berman, an individual and president of Wolf-Rait, Inc., 
and Gerson B. Wolf, an individual and secretary and treasurer of 
Wolf-Rait, Inc., hereinafter referred to as respondents, have violated 
the provisions of said acts and the rules and regulations promulgated 


919675—53——108 


1664 _FEDERAL TRADE COMMISSION DECISIONS 


under the Wool Products Labeling Act of 1939, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrary 1. Wolf-Rait, Inc., is a corporation organized, existing 
and doing business under and by virtue of the laws of the State of 
New York, with its principal office and place of business at 142 West 
Thirty-sixth Street, New York, N. Y. Respondent Herman Berman 
is an individual and president of said corporate respondent Wolf-Rait, 
Inc. Respondent Gerson B. Wolf is an individual and secretary and 
treasurer of said corporate respondent. Each of said individual 
respondents also has his office and place of business at 142 West Thirty- 
sixth Street, New York, N. Y. Said individual respondents Herman 
Berman and Gerson B. Wolf control and direct the acts and practices 
of the corporate respondent and all of said respondents cooperated 
and participated in the performance of the acts and practices herein- 
after alleged. 

Par. 2. Respondents are engaged in the introduction and manufac- 
ture for introduction into commerce, and in the sale, transportation 
and distribution of wool products, as such products are defined in the 
Wool Products Labeling Act of 1939, in commerce as “commerce” is 
defined in said Act, and in the Federal Trade Commission Act. 

Respondents cause their said products, when sold, to be transported 
from their place of business in the State of New York to the purchasers 
thereof located in various other States of the United States and in the 
District of Columbia. 

Respondents maintain and at all times mentioned herein have main- 
tained a substantial course of trade in said products in commerce 
among and between the various States of the United States and in 
the District of Columbia. Many of said respondents’ said products 
are composed in whole or in part of wool and many of reprocessed 
wool, or reused wool, as those terms are defined in the Wool Products 
Labeling Act of 1939, and such products are subject to the provisions 
of said act and the rules and regulations promulgated thereunder. 
Since July 15, 1941, respondents have violated the provisions of said 
act and said rules and regulations in the introduction and manufacture 
for introduction into commerce, and in the sale, transportation and 
distribution of said wool products in said commerce, by causing said 
wool products to be misbranded within the intent and meaning of said 
act and rules and regulations. 

Par. 83. Among the wool products introduced and manufactured for 
introduction into commerce and sold, transported and distributed in 
said commerce as aforesaid, were women’s coats and suits. Exemplify- 
ing respondents’ practice of violating said act and the rules and regu- 
lations promulgated thereunder is their misbranding of the aforesaid 
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products in violation of the provisions of said act and said rules and 
regulations by failing to affix to said products a stamp, tag, label, or 
other means of identification, or a substitute in lieu thereof, as pro- 
vided by said act, showing: (a). the percentage of the total fiber 
weight of the wool products, exclusive of ornamentation not exceeding 
5 percentum of said total fiber weight, of (1) wool, (2) reprocessed 
wool, (8) reused wool, (4) each fiber other than wool where said per- 
centage by weight of such fiber was 5 percentum or more, and (5) the 
aggregate of all other fibers; (0) the maximum percentage of the total 
weight of the wool product of nonfibrous loading, filling or adulterat- 
ing matter; (¢) the percentages in words and figures plainly legible 
by weight of the wool contents of such wool product where said wool 
product contains a fiber other than wool; (d) the name of the manu- 
facturer of the wool product, or the manufacturer’s registered identifi- 
cation number and the name of a seller or reseller of the product as 
provided for in the rules and regulations promulgated under such 
act, or the name of one or more persons subject to section 3 of said act 
with respect to such wool product. 

Par. 4. Among the products offered for sale and sold by the respond- 
ents In commerce as aforesaid are some which are composed wholly 
or in part of rayon. 

Rayon is a chemically manufactured fiber which may be manufac- 
tured so as to simulate either silk or wool in texture and appearance. 
Garments manufactured from such rayon fibers have the appearance 
and feel of silk or wool garments and many members of the purchasing 
public are unable to distinguish between such rayon garments and gar- 
ments manufactured from silk or wool. Consequently such rayon 
garments are readily accepted by some members of the purchasing 
public as silk or wool products. 

Par. 5. The respondents sell in commerce as aforesaid women’s 
garments composed wholly or in part of rayon, which garments 
simulate in texture and appearance garments composed wholly or in 
part of silk, or wool. In making such sales in commerce respondents 
do not inform the purchasing public of the fact that the women’s 
garments which resemble silk or wool in texture and appearance are 
made wholly or in part of rayon and not of silk or wool. 

Par. 6. Products manufactured from silk, the product of cocoon 
of the silk worm, and products made from pure or genuine wool, 
have for many years been held and are still held in great public esteem 
because of their outstanding qualities, and there has been for many 
years, and still is, a public demand for such products. 

Par. 7. The practices of respondents in offering for sale and selling 
such women’s garments manufactured wholly or in part of rayon 
which resembles in texture and appearance garments manufactured 
from silk or wool in commerce as aforesaid without disclosing in words 
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familiar to the purchasing public the fact that said garments are com- 
posed wholly or in part of rayon, is misleading and deceptive, and 
many members of the purchasing public are thereby led to believe 
that said garments are composed wholly or in part of silk, or wool. 
The use by the respondents of the acts and practices as alleged in 
paragraph 5 hereof has had and now has the capacity and tendency 
to and does mislead and deceive purchasers and prospective purchasers 
as to the fiber content of their said products, and as a result of said 
deception substantial quantities of respondents’ products are pur- 
chased in the belief that they are composed of silk, or wool. 

Par. 8. The aforesaid acts, practices and methods of the respond- 
ents, as herein alleged, are all to the prejudice and injury of the public 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act, 
and were and are in violation of the Wool Products Labeling Act of 
1939 and the rules and regulations promulgated thereunder. 


DecIsIOoN OF THE COMMISSION 


Pursuant to Rule X XII of the Commission’s Rules of Fractice, the 
attached initial decision of the trial examiner shall, on May 17, 1951, 
become the decision of the Commission. 


ORDER DISMISSING COMPLAINT WITHOUT PREJUDICE 


Initial Decision by James A. Purcell, trial examiner : 

This proceeding came on to be considered by the above-named trial 
examiner theretofore duly designated by the Commission, upon the 
complaint of the Commission, the answer of respondents, testimony 
and other evidence in support of and in opposition to the allegations 
of the complaint, no proposed findings and conclusions having been 
presented by counsel, oral arguments not having been requested; and 
further upon consideration of a motion to dismiss the complaint on 
the several grounds therein set forth, filed herein on January 19, 1951, 
by the attorney in support of the complaint, concurred in by the 
attorneys representing the respondents. 

The respondent, Wolf-Rait, Inc., ceased doing business as of July 1, 
1946, although not formally dissolved by operation of law insofar as 
the record discloses. On the last-mentioned date a corporation, 
known as Carole Wren, Inc., was organized under the laws of the 
State of New York, and acquired and continued the business of re- 
spondent Wolf-Rait, Inc., at the same address, 142 West Thirty-sixth 
Street, N. Y.; respondent Gerson B. Wolf is president and principal 
stockholder of Carole Wren, Inc.; respondent Herman Berman has 
no official connection with the last-named corporation and severed 
his connection with Wolf-Rait, Inc., on July 1, 1946. 
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Prior to September, 1944, the above-named respondents had affixed 
to certain of their manufactured articles of wool, consisting of women’s 
coats and suits, certain tags and labels not in accord with the require- 
ments of the Wool Products Labeling Act of 1939, as well also of the 
rules and regulations promulgated thereunder. It further appeared 
that since September 1944, respondents (and for the purpose of this 
initial decision Carole Wren, Inic., as the successor to the business of 
Wolf-Rait, Inc., while not a named respondent, is adverted to because 
of the principal stock ownership thereof by respondent Gerson B. 
Wolf and of his executive capacity as president thereof), have uni- 
formly made use of labels and tags, sewn to each manufactured article, 
and conforming to the provisions of said Wool Labeling Act and the 
rules and regulations issued by virtue thereof. 

An investigation of Carole Wren, Inc., conducted at the instance 
of this Commission in January, 1950, failed to disclose that Carole 
Wren, Inc., or respondent Gerson B. Wolf, were, at that time, violating 
the provisions of the said act. 

By reason of the foregoing it is the opinion of the trial examiner 
that no substantial public interest presently exists in the issues raised 
by the instant proceeding, wherefore: 

It is ordered, That the complaint in this proceeding be, and the same 
hereby is, dismissed without prejudice to the right of the Commission 
to institute further proceedings should future facts warrant. 

Before Mr. James A. Purcell, trial examiner. 

Mr. J. W., Brookfield, Jr., Mr. George M. Martin, Mr. DeWitt T. 
Puckett and Mr. Randolph W. Branch for the Commission. 

Conrad & Smith, of New York City, for respondents. 


Gay Ture Frock Co. or Scranton, ET AL. Complaint, July 3, 1945. 
Findings and cease and desist order, June 22, 1950. 46 F. T. C. 952. 
Order vacating, setting aside, dismissing, etc., as to named respondents, 
May 24,1951. (Docket 5350.) 

Cuarce: Misbranding or mislabeling as to composition and source 
or origin of product, and neglecting, unfairly or deceptively, to make 
material disclosure as to composition of product; in connection with 
the sale of women’s wearing apparel and other articles. 

Order vacating and setting aside findings as to the facts, conclusion, 
order to cease and desist, and dismissing the complaint =i respect to 
Gay Time Frock Co. oP Scranton, Gar Time Frock Co., Leo Simon 
and Benjamin F. Rosner, follows: 

Whereas the Federal T ee Commission has reconsidered its action 
in this proceeding with respect to the activities of the respondents, 
Gay Time Frock Co. of Scranton, Gay Time Frock Co., Leo Simon 
and Benjamin F. Rosner, and now specifically finds (1) that with the 
exception of certain mail-order business the said respondents’ mer- 
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chandise comes to a complete rest at respondents’ retail stores where 
it is offered for sale and sold without: previous orders to the general 
public; that said merchandise, after it leaves said retail stores, is not 
destined for shipment to another State, or for delivery to retail pur- 
chasers whose needs are constant. and readily anticipated and the 
offering for sale and sale thereof are not in interstate commerce; (2) 
that respondents’ mail-order business was discontinued long prior to 
the issuance of the complaint herein and there is no reason to believe 
that it will be resumed; and (3) that the Commission has no jurisdic- 
tion over said respondents since their activities as prohibited in the 
order to cease and desist, issued herein on June 22, 1950, were not in 
connection with the offering for sale, or the selling of merchandise in 
commerce as “commerce” is defined by the Federal Trade Commission 
Act; and 

Whereas the Commission having reconsidered the entire record 
herein and being now fully advised in the premises: 

It is ordered, That the findings as to the facts, conclusions drawn 
therefrom, and the order to cease and desist issued June 22, 1950, 
covering the activities of the respondents Gay Time Frock Co. of 
Scranton, Gay Time Frock Co., Leo Simon and Benjiman F. Rosner, 
be and the same hereby are vacated and set aside, and the complaint 
issued July 3, 1945, against said respondents, be and the same hereby 
is dismissed with prejudice to the Federal Trade Commission. 

Before Mr. W. W. Sheppard, trial examiner. 

Mr. DeWitt T. Puckett for the Commission. 

Fein & Altersohn, of Chicago., Ill, for respondents. 

Norr.—tThe findings in the case as respects the four respondents as to which 
the findings, etc., were vacated by the above order, as above stated (but without 
disturbing the same as respects the findings and order with regard to violation 
of the Wool Products Labeling Act by respondents Selden and Lieberman) set 
forth that the two corporations concerned and the two individuals, officers, and 
directors thereof, engaged in the sale and distribution of women’s wearing apparel 
and other articles through retail stores operated by them in Indiana, Illinois, 
Pennsylvania, and Virginia, sold “in commerce, as aforesaid garments composed 
wholly or in part of rayon, which garments simulate the texture and appearance 
of garments composed of natural fibers,” without informing “the purchasing 
public of the fact that the garments which resemble natural-fiber garments in 
texture and appearance are made wholly or in part of rayon and not of natural 
fibers”; and the order to cease and desist required the respondents herein con- 
cerned, “in connection with the offering, sale and distribution of women’s wearing 
apparel and other articles in commerce” to “cease and desist from advertising, 


offering for sale, or selling products composed in whole or in part of rayon without 
clearly disclosing such rayon content.” 


Hoxerroor Hostery Co. Complaint, June 2, 1944. Order, May 25, 
1951. (Docket 5169.) 

Cuarce: Advertising falsely or misleadingly as to manufacture or 
preparation, comparative merits, qualities, properties or results, com- 
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position and unique nature or advantage of product ; in connection 
with the sale of ladies hosiery. 

ComerLaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Hole- 
proof Hosiery Co., a corporation, hereinafter referred to as respond- 
ent, has violated the provisions of said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

Paracrapy 1. Respondent, Holeproof Hosiery Co., is a corporation 
organized and doing business under and by virtue of the laws of the 
State of Wisconsin, with its oflice and principal place of business at 
404 West Fowler Street, Milwaukee, Wis. 

Par. 2. For more than 2 years last. past, respondent. has been en- 
gaged, and is now engaged, in the sale and distribution of ladies’ 
hosiery to members of the public. In the course and conduct of said 
business, respondent has caused, and now causes, said hosiery, when 
sold, to be transported from its place of business in the State of Wis- 
consin, to numerous purchasers thereof located in various States of 
the United States and in the District of Columbia. Respondent, here- 
tofore, and at all times mentioned herein, has maintained, and now 
maintains, a course of trade in said hosiery among and between the 
various States of the United States and in the District of Columbia. 
Among said purchasers from respondent are retailers who purchase 
said hosiery for resale to members of the public. 

Par. 3. In the course and conduct of said business, and for the pur- 
pose of inducing the purchase by members of the public of said hosiery, 
respondent, by means of advertisements in magazines, periodicals, and 
newspapers and by letters, circulars and other means, has made and 
makes various representations with respect to said hosiery. Said 
representations have been made by respondent in advertising mats 
furnished by it to retailers, who purchase said hosiery for resale, and 
such retailers have used and followed said mats in reproducing said 
representations in advertisements under their own names in magazines, 
newspapers, and circulars. Among and typical of the representations 
thus made are the following: 


1. Luxuria Crepes in Holeproof Fine Stockings 

No need to sacrifice beauty to practicality! These flattering Holeproof Fine 
Stockings wear exceptionally well because the high crepe twist makes them 
stronger, more snag-resistant. 2 Thread Chiffon in MHoleproof’s exclusive 
“Recreation Colors.” 

2. Luxuria Crepes—— 

Fine Stockings made more beautiful by Holeproof’s exclusive Beauty Lock 
process which seals tiny silk filaments into sleek strands ... making hose 
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clearer, legs lovelier. Give these snag-resistant stockings care in washing and 


you'll get ertra wear... because of the high crepe twist! 3 lengths in a flat- 
tering 3-thread chiffon. 
8. Holeproof ... Luxsheer Rayons—— 


Exclusive Beauty Lock process preserves first wear beauty! High twist—the 
secret of increased elasticity, resistance to snagging! Sheerer! Duller! 
Three lengths—each properly proportioned to exacting standards for perfect 
fit, supreme comfort, better wear. 

4. Holeproof’s exclusive finishing process, Beauty Lock, makes colors clearer, 
textures sheerer, preserves first wear beauty. 

5. Be Carefree and forget the danger of ugly runs in NON-RUN Holeproof 
Chiffons 


*Go on your way serenely ... blithely . . . in lovely Non-Run Chiffons by 
Holeproof. No worrisome, ugly leg runs to bother about... for the special lock- 
stitching method of knitting * prevents them! Sheer... flattering...lacy... 


ever so practical 3-thread Chiffons. In charming colors. * Pat. No. 1470490. 


Par. 4. Hosiery of the kind referred to by respondent in its adver- 
tisements as “Luxuria Crepes” and “Luxsheer Rayons,” as set forth 
in subparagraphs 1 to 3, inclusive, of paragraph 38 aforesaid, which 
is made with a weave recognized as the conventional weave, is 
normally made on knitting machines of a more or less standard de- 
sign out of strands of yarns made of silk, rayon, and other fibers 
which are first turned or twisted a number of times according to 
standardized practices, the greater the number of twists the higher 
the twist of the yarn is said to be, and which, either before being 
knitted or after the hosiery is made, are treated with chemicals for 
the purpose of attempting to make such hosiery less susceptible to 
certain types of damage and hosiery failures, and, also, to give it other 
desired effects. 

Some hosiery of the kind referred to by respondent in its adver- 
tisements as “Non-Run” hosiery, as set forth in subparagraph 5 of 
paragraph 3 aforesaid, which is made in whole or in part with a weave 
recognizable by its web-like appearance, is made on knitting ma- 
chines, with a certain type of stitch or weave for the purpose of 
attempting to make such hosiery less susceptible to certain types of 
damage and hosiery failures, and, also, to give it other desired 
effects. 

When hosiery is being handled or worn during normal use, it may, 
and often will, come in contact with some jagged, barbed, or other 
rough or pointed surface on wood, metal, or other materials, or on the 
hands, which will catch onto, or pentrate, or snag the fabric in such a 
way as to dislocate or spread the stitch or weave of the fabric, or pull 
the stitch or yarn or thread of the fabric so that the yarn or thread is 
looped above the surface of the fabric, or break or sever the yarn or 
thread, all of which conditions are called “snags,” and are observable 
as rough and uneven places and as holes. 
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When a snag is one in which one or more of the stitches, yarns, or 
threads of the fabric is broken or dropped, a run, that is, a ravel in, 
or a raveling out of, the fabric, running the way of, or the direction 
of, the weave, may, and often will, appear in the fabric, and may be 
long or short, depending on whether it is arrested by the weave or 
type of stitch or by some other means. 

Par. 5. By the representations made by respondents, as set forth in 
subparagraphs 1 to 3, inclusive, of paragraph 8 aforesaid, as to the 
hosiery made by it with a conventional weave and referred to by it 
as “Luxuria Crepes” and “Luxsheer Rayons,” being “snag-resistant,” 
and particularly by the use of the word “resistant,” respondent has 
represented and implied and represents and implies that such hosiery 
is made of such materials and by such method that it is able to with- 
stand and repel the action of such surfaces as those described afore- 
said, which normally cause snags, so as to prevent the action of such 
surfaces making snags appear in such hosiery when being handled 
or worn during normal use, that such hosiery effectively does and will 
resist snags, that it does not and will not snag, and that snags do 
not and will not appear therein when such hosiery is being handled or 
worn during normal use. 

While hosiery made of some materials and by some methods of 
manufacture may be more susceptible to snagging than hosiery made 
of other materials and by other methods, yet, the fact is that the 
hosiery referred to aforesaid made by respondent has not been made 
and is not made of materials or by a method that enables it to with- 
stand or repel the action of snag producing surfaces, so as to prevent 
snags from appearing in such hosiery when being handled or worn 
during normal use. The fact is that said hosiery is susceptible to be- 
ing snagged and having snags produced in it upon being subjected to 
the action of snag producing surfaces, and such hosiery will and does 
snag when being handled or worn during normal use. 

The use by respondent of high twist yarn, in the making of the 
hosiery described last aforesaid, which it has represented and repre- 
sents it uses in the making of such hosiery, and the use by it of chem- 
icals in treating such hosiery, which it calls its “Beauty Lock” process, 
will not make, and neither of them will make, such hosiery “snag- 
resistant.”? While one of the results of the use of high twist yarn, 
and a chemical treatment of the character used by respondent, may 
be to make hosiery less susceptible to some types of snagging or to 
snagging by some types of snagging actions, in some instances, under 
some laboratory tests conditions, yet, the truth is that such seeming 
advantages are of little practical value when hosiery is being given 
normal use and wear, and such seeming advantages are insufficient 
and wholly inadequate to warrant, and do not warrant, a representa- 
tion that such high twist yarn or such chemical treatment, or both, 
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will make hosiery “snag-resistant.” Such representations were and 
are all false and deceptive. 

Par. 6. By the representations made by respondent, as set forth in 
subparagraph 4 of paragraph 3 aforesaid, as to its “exclusive finishing 
process, Beauty Lock,” respondent has represented and implied and 
represents and implies that hosiery made by other manufacturers is 
not subjected to a finishing process of the type used by respondent. 
Said representations and implications were and are false and decep- 
tive. To many persons familiar with knitting terms, the use by 
respondent of the word “lock” would, and does, imply that said process 
is a type of knitting in which a certain type of stitch isemployed. The 
fact is that respondent’s so-called “Beauty Lock” process is a process 
by which its hosiery is treated with certain chemicals and is not a 
process in which a certain type of stitch is employed. While the 
hosiery of other manufacturers may not be treated with the same 
chemicals that respondent uses in said process, yet, the fact is that the 
hosiery of many manufacturers is treated with chemicals that have 
substantially the same effects on hosiery as the chemicals used by 
respondent. By such representations respondent has given and gives 
purchasers of its hosiery the false and erroneous impression and belief 
that its hosiery, by reason of such process, is superior in quality to the 
hosiery of other manufacturers, and that such superiority is achieved 
by some process or method of knitting not used by other manufacturers 
in the making of their hosiery. 

Par. 7. By the representations set out in subparagraph 5 of para- 
graph 38 aforesaid, as to certain hosiery made by respondent being 
“non-run” hosiery, respondent has represented and represents that 
runs, as described aforesaid, will not appear in said hosiery, when 
being given normal use. Said representations were and are all false 
and deceptive. The fact is that runs, as described aforesaid, do and 
will appear in such hosiery, in the same manner and for the same 
reasons, as in the other hosiery hereinbefore described which have a 
conventional weave and, in like manner, such runs will not stop until 
they are arrested by the weave or stitch, or by some other means. Also, 
parts of said so-called “non-run” hosiery are made with a conventional 
weave. In such parts runs will and do appear the same as in hosiery 
made with a conventional weave. 

Par. 8. The aforesaid representations and implications made and 
published by respondent as aforesaid were and are grossly exag- 
gerated, false, misleading and deceptive. 

Par. 9. The foregoing acts and practices used by respondent in 
connection with the offering for sale, and the sale and distribution, in 
commerce, of respondent’s hosiery, have misled and deceived, and have 
the capacity and tendency to, and do, mislead and deceive purchasers 
of said hosiery into the erroneous and mistaken belief that the repre- 
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sentations and implications alleged aforesaid are true, when, in fact, 
they are not true, and to induce them to purchase said hoviory on . 
account thereof ae resale and use. 

Par. 10. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Complaint dismissed by the following order: 

This matter came on to be heard by the Commission upon the com- 
plaint of the Commission, the respondent’s answer thereto, together 
with respondent’s amendments to said answer, testimony and other 
evidence taken before a trial examiner of the Commission theretofore 
duly designated by it, the trial examiner’s recommended decision, 
exceptions of counsel supporting the complaint to such recommended 
decision, and the motion of counsel supporting the complaint for per- 
mission to withdraw the said exceptions to the trial examiner’s recom- 
mended decision (filing of briefs having been waived and oral argu- 
ment not having been requested). 

The complaint alleges, and the respondent, Holeproof Hosiery Co., 
a manufacturer of ladies’ full-fashioned hosiery, admits, that it has 
represented that certain of its hosiery is snag resistant, that it uses 
an exclusive finishing process called “Beauty Lock,” and that certain 
of its hosiery isnonrun. The complaint alleges and respondent denies 
that the term “snag resistant” means extremely resistant to snags or 
snag-proof, that “exclusive finishing process” means that other hosiery 
manufacturers do not employ a finishing process of the same type as 
that used by respondent, and that the term “Beauty Lock” used in 
connection with hosiery implies that a lock stitch is employed in its 
construction. Respondent contends that its hosiery so represented is 
snag resistant, that it is finished by an exclusive finishing process, that 
“Beauty Lock” as used by respondent does not imply the use of a lock 
stitch, and that its hosiery represented as being nonrun will not run. 

It appears to the Commission from the record herein that while 
respondent has represented that certain of its hosiery is snag resistant, 
said representations do not imply that such hosiery will not snag but 
only claim that the said hosiery is less susceptible to snagging due to 
special processes and construction. Because of its high crepe twist 
construction and its “Beauty Lock” process, which process consists of 
treating the hosiery with chemical solutions to bind the threads and 
filaments more closely together, respondent’s hosiery, so represented, 
does tend to be less susceptible to snagging than is hosiery not made of 
high twist material and which has not been so chemically treated. 
Therefore, the falsity of respondent’s claim that its hosiery so manu- 
factured is snag resistant has not been sustained by the evidence. 
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It further appears to the Commission, from the evidence of record, 
_ that while other manufacturers do treat their hosiery with chemicals 
of the same general class as those used by respondent in its “Beauty 
Lock” process, the mixtures and proportions of the chemicals and the 
methods of application used by the hosiery manufacturers vary among 
them according to their individual experience and research. ‘The 
chemical components of this process are purchased from chemical 
manufacturing concerns which issue special instructions for their use. 
Respondent’s formula and methods of application vary considerably 
from these instructions. Such variations result in substantial differ- 
ences in the qualities of the hosiery so treated. The evidence does not 
establish that any other hosiery manufacturer uses or has used the same 
formula or methods of application used by respondent. Therefore, 
the falsity of respondent’s claim that its chemical finishing process 
is an exclusive process has not been established. 

It further appears to the Commission that the evidence of record 
does not establish that by the use of the term “Beauty Lock” respond- 
ent has represented that its hosiery so referred to is constructed with 
a type of stitch commonly known as the lock stitch. A lock stitch is 
a method of knitting which forms a barrier against runs in the hosiery. 
An examination of respondent’s advertisements containing the term 
“Beauty Lock” in their full context shows that respondent represents it 
to be a process which gives an improved appearance and longer wear- 
ing qualities to hosiery so treated. Respondent in no way implies that 
its “Beauty Lock” process will prevent runs or is a method of knitting. 
Therefore, the allegation of the complaint that respondent’s use of 
the term “Beauty Lock” is false and misleading has not been sustained 
by the evidence. . 

It further appears to the Commission that the evidence of record 
does not sustain the allegation of the complaint that respondent has 
falsely represented that certain of its hosiery will not run. Where a 
break occurs in hosiery of conventional weave, the application of ten- 
sion will frequently cause the hosiery to unravel for its entire length. 
Respondent’s hosiery represented as nonrun employs at intervals a type 
of stitch, known as a lock stitch, which forms a barrier against such 
runs. When a thread is broken in said hosiery, it disengages only as 
far as the lock stitch unless unusual pressure is applied. These lock 
stitches appear at intervals of approximately one-fifth of an inch in 
one direction and one-tenth of an inch in the other direction in re- 
spondent’s said hosiery. Therefore, if a thread is broken in this type 
of hosiery, the damage is usually confined to an area of approximately 
one-fifth of an inch or less. The evidence of record does not establish 
that a hole in hosiery of a length permitted by this type of construc- 
tion is considered by the purchasing public to be a run. 
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It is therefore ordered, That the complaint herein be, and it hereby 
is, dismissed. 

Lt is further ordered, That the motion of counsel supporting the com- 
plaint to withdraw his exceptions to the trial examiner’s recommended 
decision be, and it hereby is, granted. 

Before I/r. George Biddle, trial examiner. 

Mr. D. E. Hoopingarner, Mr. Edward L. Smith and Mr. George M. 
Martin for the Commission. 

Miller, Mack & Fairchild, of Milwaukee, Wis.,and Mr. A.M. Brown, 
of Wyomissing, Pa., for respondent. 


Auan Wricutr Traprine as Wapaton Sates. Complaint, May 26, 
1950. Order, May 26,1951. (Docket 5780.) 

Cuarce: Using or selling lottery schemes or devices in merchan- 
dising and misrepresenting business status, advantages or connections 
as to dealer being manufacturer; in connection with the sale of nov- 
elty merchandise and other articles of merchandise. 

Comepiaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Alan 
Wright, an individual trading as Wadalon Sales, hereinafter referred 
to as respondent, has violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the interest of the public, hereby issues its complaint, stating its 
charges in that respect as follows: 

ParacrapH 1. Respondent Alan Wright is an individual trading as 
Wadalon Sales with his principal office and place of business located 
at 2108 North Western Avenue, Chicago, Ill. Respondent is now, and 
for more than two years last past has been, engaged in the sale and 
distribution of novelty merchandise and other articles of merchandise 
to dealers. Respondent causes and has caused said merchandise, when 
sold, to be transported from his place of business in the State of H- 
linois to purchasers thereof at their respective points of location in 
the various States of the United States, other than Illinois, and in the 
District of Columbia. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent sells and has sold to dealers certain 
assortments of said merchandise so packed and assembled as to involve 
the use of a game of chance, gift enterprise or lottery scheme when 
said merchandise is sold and distributed to members of the consuming 
public. One of said assortments is and has been sold and distributed 
te the purchasing public in substantially the following manner: 

This assortment consists of a large cardboard carton in which is 
contained a number of smaller cartons, each of which smaller cartons 
contains an article of merchandise and on the end of each of said 
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smaller cartons there appearsa number. One end of said large carton 
is so constructed as to constitute a device commonly known as a pull 
card. Such pull card contains a number of partially perforated pull 
tabs and on the reserve side of each of said tabs there appears a num- 
ber which corresponds to the number appearing on the end of one of 
said smaller cartons. Sales are 10 cents each and each purchaser pulls 
one of said tabs from the pull card. The purchaser is entitled to and 
receives the smaller carton bearing the number which corresponds to 
the number appearing on the reverse side of the tab pulled by such 
purchaser. The numbers on the reverse sides of said tabs are effec- 
tively concealed from purchasers and the prospective purchasers until 
selections have been made and the tabs have been separated or removed 
from the said card. 

The value of said articles of merchandise varies substantially. The 
fact is that the question as to which of said articles the purchaser 
receives, and whether he receives an article of greater or less value 
than the amount to be paid therefor, is thus determined wholly by lot 
or chance. 

Respondent sells and distributes, and has sold and distributed, 
various assortments of his merchandise, together with devices for use 
in the sale or distribution of such merchandise, to the purchasing 
public by means of a game of chance, gift enterprise or lottery scheme 
but the sales plans or methods employed in connection with each of 
said assortments are substantially the same as the sales plans or 
methods hereinabove described,.varying only in detail. 

Par. 3. Retail dealers who purchase respondent’s said assortments 
of merchandise, either directly or indirectly, expose for sale and sell 
the same to the purchasing public in accordance with the aforesaid 
sales plans or methods. Respondent thus supplies to, and places in 
the hands of, others the means of conducting lotteries in the sale and 
distribution of his merchandise in accordance with the sales plans 
or methods hereinabove described. The use by respondent of said 
sales plans or methods in the sale of his merchandise, and the sale of 
said merchandise by and through the use thereof and by the aid of 
said sales plans or methods, is a practice of a sort which is contrary 
to-an established public policy of the Government of the United 
States and in violation of criminal laws. ‘ 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure an article of merchandise at a price much less than 
the normal retail price thereof. Many persons, firms, and corpora- 
tions who sell and distribute merchandise in competition with re- 
spondent, as above alleged, are unwilling to adopt and use said sales 
plans or methods or any sales plans or methods involving a game of 
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chance or the sale of a chance to win something by chance or any 
- other sales plans or methods that are contrary to public policy and 
such competitors refrain therefrom. Many dealers in and ultimate 
consumers by said merchandise are attracted by said sales plans or 
methods employed by respondent in the sale and distribution of his 
merchandise and the element of chance involved therein and are there- 
by induced to buy respondent’s merchandise in preference to mer- 
chandise offered for sale and sold by said competitors of respondent 
who do not use the same or equivalent sales plans or methods. The 
use of said sales plans or methods by respondent because of said game 
of chance has a tendency and capacity to and does unfairly divert 
trade to respondent from his said competitors who do not use the 
same or equivalent sales plans or methods and as a result thereof sub- 
stantial injury is being and has been done by respondent to competi- 
tion in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 5. By use of the phrase “manufacturers” on its letterheads 
and other stationery, respondent has represented that he manufac- 
tures the merchandise which he sells. In truth and in fact, respondent 
does not manufacture any of the articles of merchandise which he 
sells but buys the same from the manufacturers thereof and assembles 
them into his lottery merchandise deal. 

There is a preference on the part of dealers and members of the pur- 
chasing public to purchase from the manufacturers and because of the 
misleading representations that he is a manufacturer, dealers and 
others have purchased respondent’s products. 

Par. 6. The aforesaid acts and practices of respondent, as herein 
atleged, are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
im commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to rule X XIT of the Commission’s Rules of Practice, the 
attached initial decision of the trial examiner shall, on May 26, 1951, 
become the decision of the Commission. 


ORDER CLOSING CASE WITHOUT PREJUDICE 


Initial Decision by William L. Pack, trial examiner. 

This matter is before the trial examiner upon a motion filed by 
counsel supporting the complaint to close the proceeding without 
prejudice. No answer to the complaint has been filed by respondent, 
nor has any evidence been introduced in the proceeding. 
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The motion recites that a recent investigation discloses that respond- 
ent has discontinued the business which gave rise to the proceeding 
and has moved to another location where he is now engaged in an en- 
iirely different type of business. In the circumstances there would 
not appear to be sufficient public interest in the matter to warrant fur- 
ther proceedings at the present time. 

It is therefore ordered, That the motion be granted and that this 
proceeding be, and it hereby is, closed without prejudice to the right 
of the Commission to reopen it and take such further action therein 
in the future as may be warranted by the then existing circumstances. 

Before Mr. William L. Pack, trial examiner. 

Mr.J.W. Brookfield, Jr., for the Commission. 


UniversaL EpucationaL Guirp, Inc. rr au. Complaint, Decem- 
ber 5, 1949. Order, June 12, 1951. (Docket 5718.) 

Cuarce: Advertising falsely or misleadingly and misrepresenting 
directly or orally by self or representatives as to connections with 
others, nature of business, reduced, special, or introductory prices, 
special or limited offers, free service, value of service, new, most mod- 
ern, unabridged, comparative merits, quality, refunds and reimburse- 
ments, indorsements, sponsorship, or approval of product and sam- 
ple, offer or order conformance and furnishing means and instrumen- 
talities of misrepresentation and deception; in connection with the 
publication and sale of a work known as World Scope Encyclo- 
pedia. 

CompLaInt: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that the re- 
spondents named and referred to in the caption hereof, acting in the 
respective capacities set forth and described in said caption, herein- 
after referred to as respondents, have violated the provisions of said 
act and it appearing to the Commission that a proceeding by it in 
respect thereto would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

Paracrarn 1. Respondent, Universal Educational Guild, Inc., is 
a corporation organized, existing and doing business under and by 
virtue of the laws of the State of New York, with its principal office 
and place of business at 17 Smith Street, Brooklyn 2, N. Y. Its officers 
are now and for more than 1 year last. past, have been the following 
respondents; namely, Abe Halperin, president, S. Leslie Schwartz, . 
vice president, Lily Berkowitz, assistant treasurer, and Myron C. 
Gelrod, secretary. 
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Par. 2. Book Distributors, Inc., is a corporation organized, exist- 
ing, and doing business under and by virtue of the laws of the State 
of New York, with its office and principal place of business at the 
aforesaid 17 Smith Street, Brooklyn 2, N. Y. Said respondent and 
respondent, Universal Educational Guild, Inc., share the same offices. 
Among its oflicers who are also officers of respondent Universal Edu- 
cational Guild, Inc., are the following, to wit: Abe Halperin, presi- 
dent, Myron C. Gelrod, treasurer, and Lily Berkowitz, secretary. The 
following respondents are also officers of respondent Book Distribu- 
tors, Inc.: Isidore J. Halperin, second vice president, and Mac Gache, 
vice president. 

Par. 3. Respondent, Publishers Shipping Corp. is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York, with its office and principal place of 
business at the aforesaid 17 Smith Street, Brooklyn 2, N. Y., where 
it shares common oflices with respondent Universal Educational Guild, 
Inc., and respondent Book Distributors, Inc. Its officers, to wit: 
Respondents Abe Halperin, president, Lily Berkowitz, assistant treas- 
urer, and Myron C. Gelrod, secretary, are also officers of respondent, 
Universal Educational Guild, Inc., and of respondent Book Distribu- 
tors, Inc. Respondent, S. Leslie Schwartz, is vice president of re- 
spondent Publishers Shipping Corp. 

Par. 4. Respondent, Public.Distributors, Inc., is a corporation or- 
ganized, existing, and doing business under and by virtue of the laws 
of the State of New York, with its office and principal place of busi- 
ness at the aforesaid 17 Smith Street, Brooklyn 2, N. Y., where it 
shares common offices with respondents Universal Educational Guild, 
Inc., Book Distributors, Inc., and Publishers Shipping Corp. Re- 
spondent, Public Distributors, Inc., has also had the corporate names 
Independent Surveys, Inc., and Public Surveys, Inc. The officers 
of respondent Public Distributors, Inc., to wit: Respondents, Abe 
Halperin, president, Lily Berkowitz, assistant treasurer, and Myron 
C. Gelrod, secretary, are also officers of respondents Universal Edu- 
cational Guild, Inc., Book Distributors, Inc., and Publishers Ship- 
ping Corp. Respondent, S. Leslie Schwartz, vice president of re- 
spondent Public Distributors, Inc., is also vice president of Universal 
Educational Guild, Inc., and of Publishers Shipping Corp., respec- 
tively. 

Par. 5. The following-named respondents are corporations organ- 
ized, existing, and doing business under and by virtue of the laws of 
the States hereinafter mentioned, with their offices and principai 
places of business in the following designated cities, and have as 
their officers the following hereinafter named respondents: 
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Corporation Officers State Place of business 
Empire State Guild, | Seymour Ross, president; | New York------ 180 State St., Albany, N. Y. 
Inc. Murray Green, vice pres- 


ident; Daniel Green, secre- 
tary; Nathan Kaplan, treas- 


urer. 
New England Home | Samuel Holtz, president; Irv- | Massachusetts_._| 739 Boylston St., Boston, 
Educators, Inc. ing Rosenfeld, secretary; Mass. ; ; 
Emmanuel H. Morgan, 
treasurer. ’ ‘ 
Eastern Guild, Inc-_----- Jack Weinstock, president; | Pennsylvania_-_.| 1649 N. Broad St., Philadel- 
Robert K. Bertin, vice pres- phia, Pa. 


ident; Jack Gerstel, secre- 

tary; Louis Tafler, treasurer; 

ee Leroy, second vice pres- 

ident. 

Keystone Guild, Inc__-.| Robert K. Bertin, president; |_---- dozile Ss 336 4th Ave., Pittsburgh, Pa. 

George Nusbaum, vice pres- 

ident; C. W. Lockyer, secre- 

tary; J. H. Smith, treasurer. ; 

Capitol Guild, Inc.!_...| Robert K. Bertin, president; | Maryland --_---- 200 W. Saratoga St., Balti- 

George Nusbaum, vice pres- more, Md 

ident; C. W. Lockyer, secre- 

tary; J. H. Smith, treasurer. 

National Distributors, | Harry 8. Cooper, president; | Michigan_------- 1307 Industrial Bank Bldg., 
Ine. Jack Marcus, vice president; Detroit, Mich. 

Samuel Levitt, secretary; 

Maurice Mendelson, treas- 

urer; Seymour Schwartz, 

assistant treasurer. ‘3 

Central Guild, Inc_.__-- Louis Katz, president and as- | Dlinois_-.------- 63 E. Adams St., Chicago, 

sistant treasurer; Nathan H. Ml. 

Schwartz, secretary; Irving 

Jacobson, treasurer. 


To-Dor Service Corp_.-| Louis Katz, president; Martin |__--- Gis See Do. 
Ressner, secretary; Jack 
Katz, treasurer. 

World Surveys, Inc_--_-- Isidor Buckbinder, president; | New York----_-- Room 908, 165 W. 46th St., 
Martin Morse, vice pres- New York, N. Y. (home 
ident; William Lache, sec- office). 707 S. Broadway, Los 
ond vice president; Murray |: Angeles, Calif. (principal 
Moss, treasurer; David B. business address). 

Singer, secretary. e 3 

Pacific Guild, Inc______- Murray Moss, president and | California___-___ 110 Market St., San, Fran- 

treasurer; David B. Singer, cisco, Calif. “ 


vice president; William 
Lache, secretary. ~ 


1 These are the same persons as are officers of respondent Keystone Guild, Inc. 


Where the name of a respondent appears as an officer of more than 
one of the corporations hereinabove described in paragraphs 1 to 5, 
inclusive, that name applies to the same person. 

Par. 6. Respondent, Universal Educational Guild, Inc., was organ- 
ized in December 1943, and then acquired the business theretofore con- 
ducted by a partnership known as Universal Educational Guild, and 
also acquired, and still owns, the copyright to and ever since its organ- 
ization has been the publisher of a work known as World Scope 
Encyclopedia. By the use of franchise agreements, said respondent, 
since its organization, has been engaged, through respondent Book 
Distributors, Inc., its wholly owned subsidiary, in the distribution at 
wholesale of said World Scope Encyclopedia to those of the respond- 
ents hereinafter more particularly mentioned. Through the use of 
said franchise agreements said encyclopedia has also been handled and 
sold by other distributors, both wholesale and retail, employing house- 
to-house solicitors, and by other wholesale and retail distributors not 
employing house-to-house solicitors. 
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Par. 7. Respondent, Publishers Shipping Corp., also a wholly owned 
subsidiary of respondent Universal Educational Guild, Inc., is now 
and since May 1946, has been engaged in the assembly of various vol- 
umes of World Scope Encyclopedia as such volumes are received from 
various printers thereof and in the shipping of such volumes as orders 
therefor are received by respondents Universal Educational Guild, 
Inc. and Book Distributors, Inc. 

Par. 8. All of the respondents are now, and for more than 1 year 
last past have been engaged in the sale of the aforesaid World Scope 
Encyclopedia in commerce petween and among the various States of 
the United States and in the District of Columbia, and cause said 
World Scope Encyclopedia, when sold, to be transported from their 
respective places of business to the purchasers thereof located in the 
various States of the United States and in the District of Columbia, 
and there is now, and has been for more than 1 year last past, a constant 
current of trade and commerce by all the respondents in said World 
Scope Encyclopedia, between and among the various States of the 
United States, the territories thereof, and in the District of Columbia. 

Par. 9. In the course of such commerce, all of the respondents are 
now and for more than 1 year last past have been in substantial compe- 
tition with other corporations and with firms and partnerships engaged 
in the sale of encyclopedia and other books in commerce aforesaid. 

Par. 10. Pursuant to and in furtherance of mutual understandings, 
agreements, and practices, respondents named in paragraphs 1, 2, 3, 
and 4 hereof, acting in concert and cooperation with each other, and 
with the respondents named in paragraph 5 hereof, in carrying out a 
common enterprise, have engaged in various unfair and deceptive acts 
and practices in commerce, and various unfair methods of competition 
in commerce as will be more fully hereinafter described and shown. 
In the course and conduct of said common enterprise, corporate re- 
spondents named in paragraphs 1, 2, 3, and 4 hereof, and their officers 
in their respective individual and official capacities have dominated, 
directed, and controlled, and now dominate, direct, and control the 
corporate policies, affairs, and activities of said respondents named in 
paragraph 5 hereof, and directly or indirectly, exercise and have exer- 
cised, a substantial measure of direction and control over the organiza- 
tion, management, sales policies and practices, and the operation and 
financing of the said respondents named in paragraph 5 hereof, in 
carrying out the unfair methods of competition and the unfair and 
deceptive acts and practices herein alleged in connection with the said 
common enterprise in which all of the respondents named in this com- 
plaint are and have been engaged. Respondents named in paragraph 
5 hereof, and hereinafter referred to as Franchise Distributors are in 
fact and effect the agents of the respondents named in paragraphs 1, 
2, 3, and 4 hereof, and each of the said respondents named herein has 
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cooperated with all other respondents named in the performance of 
the acts and practices hereinafter set forth. 

The respondents named in paragraphs 1, 2, 3, and 4 hereof, supply 
the aforesaid respondent franchise distributors with sets of World 
Scope Encyclopedias when and as ordered from them by, said fran- 
chise distributors; furnish said respondent franchise distributors 
with. advertising literature, sales kits, transcribed radio programs, 
and other advertising media, and information and instructions in- 
tended to be used, and used, by the aforesaid franchise distributors in 
making door-to-door sales of said World Scope Encyclopedia through 
salesmen and representatives of said respondent franchise distribu- 
tors. For the purpose of further directing, aiding, and assisting the 
said franchise distributors in the sale of the aforesaid World Scope 
Encyclopedia, the respondents named in paragraphs 1, 2, 3, and 4 here- 
of, have conducted sales campaigns for the benefit of the aforesaid 
franchise distributors and have sponsored contests among the sales- 
men of franchise distributors in which contests said respondents, 
named in paragraphs 1, 2,3, and 4 hereof, have offered and awarded 
prizes. 

Par. 11. In the course and conduct of the business of the said fran- 
chise distributors, and to induce the purchase by the public of the 
aforesaid World Scope Encyclopedia, said franchise distributors have 
been using the following means, methods, acts, and practices: 

Their agents, in a door-to-door solicitation of orders, represent 
that they are engaged in making surveys in behalf of newspapers, 
radio stations, and other organizations; that they are making such 
surveys to determine what newspapers are read by parents and by 
their children of school age; that such surveys are being made also to 
ascertain what are the most favored radio programs and what radio 
programs are listened to; that they are making such surveys for 
school boards or boards of education and other official agencies of 
similar nature and for industrial organizations; that they are making 
surveys for a broadcast of a radio program known as Ask Dr. Cyclo; 
that they are making a survey of radio and television programs through 
what the call Opinion Poll Sponsors, the results of which they rep- 
resent are to be published in the magazine Radio and Television Best; 
that they are connected with local newspapers for which they are 
making such surveys and in connection therewith exhibit, mastheads 
of such papers. 

Respondent franchise distributors, through their said sales agents 
represent and have further represented that because newspaper adver- 
tisers or advertising agents are sponsoring the sale and distribution 
of said World Scope Encyclopedia, such work may be purchased for 
approximately one-half of the regular advertised price; that such 
newspaper advertisers or advertising agents are paying the difference 
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between the regularly advertised prices and the claimed reduced price 
at which the work is being offered to the purchaser; that such afore- 
said saving can be effected by the purchaser clipping World Scope 
Encyclopedia advertisements from newspapers, or by clipping the 
mastheads from newspapers, and by accompanying them with small 
weekly payments over a period of time; that the World Scope En- 
cyclopedia is offered at the aforesaid reduced special or introductory 
prices only to persons with children or only to a limited number of, 
or a selected group of persons in the area or community where the 
prospective buyer lives; that such offer is limited to a short period of 
time; that a 10 year consultation service offered with such work 
is “without charge” and “free,” and that the 10 year consultation serv- 
ice 1s worth $10 per year if purchased separately and that therefore, 
buyers are effecting a saving when they buy such work. Said fran- 
chise distributors further represent that the annual yearbook or 
supplement to said World Scope Encyclopedia offered to buyers on 
presentation of coupons, at a price of $2.98, has a sales value of $10 
if purchased separately, and that buyers of World Scope Encyclo. 
pedia effect thereby a saving of $7 or more; that the said World Scope 
Encyclopedia is new, most modern, unabridged, better than all other 
encyclopedias, and is the foremost work in America; that the lettering 
on the volumes of such work is gold stamped or embossed and stamped 
in gold; that deposits made by purchasers of such work would be 
refunded to such purchasers if they later decided not to purchase the 
work or if said World Scope Encyclopedia proved to be unsatisfactory 
to purchasers upon their inspection and examination; that the said 
World Scope Encyclopedia is endorsed and recommended by boards of 
education and by parent-teacher associations in the area in which the 
' prospective purchaser lives. 

It is and has been the practice of agents of respondent franchise dis- 
tributors to exhibit to purchasers and prospective purchasers what 
they claim to be pages of said World Scope Encyclopedia, and nu- 
‘merous illustrations and pictures which they represent to be contained 
in such work, the printing so exhibited being of superior quality and 
on an excellent grade of paper. It is, and has been the custom and 
practice of such agents also to exhibit to purchasers and prospective 
purchasers a sample volume of said work with a binding of gold em- 
bossing and with paper and printing of superior quality. It is, and 
has been the practice of such agents to represent to prospective pur- 
chasers that such work, if purchased, will be delivered to the pur- 
chaser, in contents, illustrations, paper, pictures, printing, and binding 
the same as said samples and as orally and visually represented. 

Par. 12. All of the aforesaid representations and statements as 
alleged in paragraph 11 hereof and many others similar thereto, but 
not specifically set forth herein, are false, misleading, and deceptive. 
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In truth and in fact, all of the respondents are engaged in the sale of 
the World Scope Encyclopedia for their own profit. None of them 
is connected or affiliated in any manner whatsoever with any news- 
paper, radio station, publication (other than World Scope Encyclo- 
pedia), or other organization. Respondents are not engaged in making 
surveys in behalf of newspapers, radio stations, or of any other 
organization. The representations regarding the surveys made by 
agents of the respondents as alleged in paragraph 11 hereof are made 
for the purpose of securing the interest of prospective buyers of World 
Scope Encyclopedias. The prices at which said World Scope En- 
cyclopedias are offered are not reduced, special, or introductory prices 
but are the regular prices at which the said World Scope Encyclopedia 
is regularly sold; nor does any newspaper advertiser nor anyone else 
pay the difference between what respondents claim to be the regularly 
advertised price and the aforesaid claimed reduced price. Said offers 
are not limited to persons with children or only to a limited number 
of a select group in the area or community where the prospective buyer 
lives but such World Scope Encyclopedia is offered at such prices to 
anyone anywhere, and the aforesaid offers are not limited to any 
period of time. The aforesaid 10 year consultation service is not with- 
out charge and is not free but the buyer pays therefor by paying the 
purchase price of said World Scope Encyclopedia. The aforesaid 
10 year consultation service is not worth $10 per year and for. the 
reason hereinabove mentioned, buyers are not effecting a saving when 
they buy World Scope Encyclopedia. The said World Scope Ency- 
clopedia is not new, most modern, unabridged, better than all other 
encyclopedias, nor is it the foremost work in America. In truth and 
in fact, said World Scope Encyclopedia comprises reprints of other 
works, it has no index, its pages are not numbered, it has articles 
divided by being partly in one volume and partly in another, and is in 
other respects inferior to encyclopedias sold by competitors of the 
respondent in the commerce aforesaid. The lettering on the volumes 
of World Scope Encyclopedia is not gold stamped or embossed and 
stamped in gold. Respondents refuse to make refunds of deposits to 
purchasers when they later decide not to purchase the said World 
Scope Encyclopedia or when proved to be unsatisfactory to purchasers 
upon their inspection and examination of it. Said World Scope En- 
cyclopedia is not and never has been endorsed or recommended by any 
board of education or by any parent-teachers association. 

The aforesaid World Scope Encyclopedia does not contain all of 
the printed material or the illustrations and pictures represented by 
agents or franchise distributors, orally and by means of samples, to be 
contained in said World Scope Encyclopedia, nor is the printing con- 
tained therein of the quality nor the grade of paper therein of the 
grade of that exhibited to purchasers and prospective purchasers as 
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alleged in paragraph 11 hereof. The volumes of World Scope En- 
cyclopedia when delivered to purchasers do not have the binding or 
gold embossing of the quality of the sample volume shown to pur- 
chasers and prospective purchasers as alleged in paragraph 11 hereof. 

Par. 13. The use by the respondents of the foregoing false, deceptive, 
and misleading statements and representations, disseminated as afore- 
said, and of the aforesaid methods, acts, and practices, has had, and 
now has, the capacity and tendency to, and does, mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that all of such statements and representations are 
true, and induces a substantial portion of the purchasing public to 
purchase said World Scope Encyclopedia, 10-year consultation serv- 
ice, and annual yearbook or supplements, because of such erroneous 
and mistaken beliefs. Thereby trade is diverted to respondents from 
their competitors engaged in the commerce aforesaid and substantial 
injury is done to substantial competition in interstate commerce. 

The respondents named in paragraphs 1, 2, 3, and 4 hereof further, 
by reason of the acts, practices, and policies employed by them in di- 
recting and dealing with and through respondents named in paragraph 
5 hereof, have supphed and placed in the hands of said respondents 
named in paragraph 5, means and instrumentalities designed to en- 
able, and capable of enabling said respondents to mislead and deceive 
members of the public in connection with the purchase of the said 
books and publications sold by and for the account of all the respond- 
ents named herein. 

Par. 14. The aforesaid acts and practices of respondents are all to 
the injury of the public and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


DECISION OF THE COMMISSION 


Pursuant to rule XXII of the Commission’s rules of practice, the 
attached initial decision of the trial examiner shall, on June 12, 1951, 
become the decision of the Commission. 


Orprer Dismisstnc CompiAint Wirnout PREJUDICE 
INITIAL DECISION BY ABNER E. LIPSCOMB, TRIAL EXAMINER 


This proceeding came on to be considered by the above-named trial 
examiner, heretofore duly designated by the Commission, upon the 
complaint of the Commission, the answers of respondents, and the 
motion by the attorney in support of the complaint that the complaint 
in this proceeding be dismissed without prejudice for the reasons that 
respondents’ method of doing business described in the complaint was 
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abandoned by respondents prior to 1948 and a new method instituted 
which is not within the scope of the complaint; that certain of the 
corporate respondents have been dissolved or are in process of dissolu- 
tion, and are no longer engaged in the sale of World Scope Encyclo- 
pedia; that some of the officers of various corporate respondents have 
died and others have been changed; that two revised editions of the 
encyclopedia have been published since 1948, to which the charges in 
the complaint are not applicable; that many of the affirmative repre- 
sentations charge in the complaint were abandoned at the time respond- 
ent’s method of doing business was changed in 1948; that other charges 
in the complaint cannot be sustained by substantial evidence; and that 
a proceeding in support of the present complaint would not be in the 
public interest. 

It appears that the reasons presented by the attorney in support of 
the complaint in the above-described motion are sufficient to warrant 
the disposition of the proceeding in the manner requested, and that all 
of the respondents who have been engaged in the business of selling and 
distributing the World Scope Encyclopedia since 1948 have waived the 
filing of an answer to the above-described motion, and have consented 
to the issuance forthwith, without further notice, of the trial exam- 
iner’s decision. Accordingly, said motion is hereby granted, and 

It is ordered, That the complaint in this proceeding be, and the same 
hereby is, dismissed without prejudice to the right of the Commission 
to institute further proceedings, should future facts warrant. 

Before Wr. Abner FE. Lipscomb, trial examiner. 

Mr. Harry H. Harris, of New York City, for Universal Educational 
Guild, Inc., Book Distributors, Inc., Publishers Shipping Corp., Pub- 
lic Distributors, Inc., Abe Halperin, S. Leslie Schwartz, Lily Berko- 
witz, Myron C. Gelrod, Mac Gache, and Isidore J. Halperin. 

Mr. Jules Aronson, of New York City, for Empire State Guild, 
Inc., Seymour Ross, Murray Green, Daniel Green, Nathan Kaplan, 
Central Guild, Inc., and To-Dor Service Corp. 

Mr. William J. Wallace, of Boston, Mass., for New England Home 
Educators, Inc., and Samuel Holtz. 

Sundheim, Folz, Kamsler & Goodis, of Philadelphia, Pa., for East- 
ern Guild, Inc., Keystone Guild, Inc., Capitol Guild Inc., Jack Wein- 
stock, Robert K. Bertin, Nat Leroy, Jack Gerstel, Louis Tafler, George 
Nusbaum, C. W. Lockyer, and J. H. Smith. 

fiosenberg & Grebs, of Detroit, Mich., for National Distributors, 
Inc., Harry S. Cooper, Jack Marcus, and Seymour Schwartz. 

Mr. Maxwell S. Boas, of Los Angeles, Calif., for World Surveys, 
Ine., Pacific Guild, Inc., Isidor Buckbinder, Martin Morse, William 
Lache, Murray Moss, and David B. Singer. 


STIPULATIONS 


DIGEST OF STIPULATIONS! EFFECTED AND HANDLED 
THROUGH THE COMMISSION’S DIVISION OF STIPULA- 
TIONS ? 


02484.° Shoe Polish and Dye and White Shoe Cleaner—Qualities, Unique 
Nature and Competitive Products.—Stipulation No. 02484 has been 
amended so that it now reads: 

Barton Manufacturing Co., Inc., a corporation, 4157 North Kings- 
highway, St. Louis, Mo., vendor-advertisor, engaged in selling a shoe 
polish and dye designated Dyanshine and a white shoe cleaner desig- 
nated Barton’s White Glaze Polish, entered into an agreement, in 
connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication: 

(az) That Dyanshine will eliminate scratched and marred areas 
from shoe leather or do more than render such areas less conspicuous to 
casual observation by supplying thereto a color similar to that of the 
leather wherein they occur. 

(6) That the process of recoloring, redyeing, and imparting a 
highly polished, lively finish to used shoe leather with Dyanshine is a 
process of restoring color to such leather, or that this process is an 
exclusive feature found only in Dyanshine. 


1The digests published herewith cover those accepted by the Commission during the 
period covered by this volume, namely, July 1, 1950, to June 30, 1951, inclusive, with the 
exception of stipulations S. 8151-8172, inclusive, which involved use of such words, con- 
eepts and claims as ‘orthopedic’, ‘corrective’, or ‘‘health’’ in connection with the offer 
and sale of shoes. Said stipulations, while accepted by the Commission during the period 
in question, were not put into effect until June 30, 1952, and are therefore reserved for 
publication in the following volume. 

Digests of previous stipulations of the kind herein involved accepted by the Commission 
may be found in vols. 10 to 46 of the Commission’s Decisions. 

2 Under a reorganization of the Commission’s internal structure, effective June 1, 1950 
(see annual report for that year at p. 6), the former Bureau of Trade Practice Conferences 
and the Bureau of Stipulations were consolidated into the Bureau of Industry Cooperation, 
and a Division of Stipulations was created, under said Bureau, to handle such work. 

For an account of a prior reorganization, effective August 12, 1946, under which the 
Division of Stipulations, then created, was charged with the handling of all matters con- 
sidered appropriate for settlement by stipulation, including both such matters as had 
theretofore culminated in the false and misleading advertising stipulations effected 
through the Commission’s Radio and Periodical Division, as it theretofore functioned, and 
those theretofore effected through the Trial Examiner’s Division, see footnote in volume 


45 at p. 845. 
8 Amended. 
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(c) That Dyanshine or the oils thereof will render shoe leather im- 
pervious to water or keep it in its original condition. 

(d) That Dyanshine causes shoes or the leather of which they are 
composed to retain the appearance they had when new; take on the 
appearance of new shoes after being repaired one or more times; or 
remain in their original, new condition while being used. 

(e) That shoe dyes, pastes or polishes other than Dyanshine cause 
shoes to become marred by unsightly cracks or in any manner what- 
soever damage or detract from the appearance of the shoe leather on 
which they are used. 

(7) That Dyanshine exerts any influence or control in any manner 
whatsoever over the number of times a shoe may be repaired or half- 
soled. 

(g) That Dyanshine will cause shoes to wear better or last longer 
than they would if Dyanshine had not been used thereon. 

(h) That when shoe dyes, pastes or polishes other than Dyanshine 
are used on the shoes, the upper leather thereof will dry out, become 
cracked, lose its original appearance, become dull and lusterless, or 
that such shoes are apparently worthless as soon as the soles become 
worn. 

(¢) That Dyanshine will have any effect whatsoever on the outer 
sole, insole, box-toe, lining, welting, and other parts of a shoe, ex- 
cluding the upper shoe leather, by making unqualified statements rela- 
tive to its effect upon “shoes.” 

(7) That Barton’s White Glaze Polish will not rub off shoes after 
its application thereto. 

Barton Manufacturing Co., Inc., further agreed that as thus amended 
Stipulation No. 02484, approved September 28, 1941, shall remain in 
full force and effect. (1-14409, June 26, 1951.) 

2494.4 American Lobster—Nature—Stipulation No. 2494 has been 
amended so that it now reads: 

Hudgins Fish Co., a corporation, engaged in the sale and distribu 
tion of fish and crustacea in interstate commerce, in competition with 
other corporations and with individuals, firms, and partnerships like- 
wise engaged, entered into the following agreement to cease and de- 
sist from the alleged unfair methods if competition in commerce as 
set forth therein. 

The American lobster, also known as the Northern 1b eee is found 
only along the North American Coast from North Carolina to Labra- 
dor. It is more abundant and attains its greatest size in the northerly 
part of its range in Eastern Maine and the Maritime Provinces. 
These lobsters are scientifically known as macrurous crustaceans of 
ihe genus Homarus. Another type of marine macrurous crustacean 
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ofthe genus Palinurus is found in Southern waters and variously re- 
ferred to as Sea Crayfish, Spiny Lobster, Rock Lobster, and South- 
ern Lobster. The term “Lobster” has long been associated in the 
minds of the consuming public with the genus Homarus. 

Hudgins Fish Co. in connection with the sale and distribution of 
its products in commerce as defined by said act, agreed to cease and 
desist from the use in its advertising of the word “Lobster” as de- 
scriptive of a species of food fish other than that properly known as 
“lobster,” the macrurous crustacean of the genus Homarus; provided, 
however, that this agreement is not to be construed as prohibiting use 
of the common names “Spiny Lobster” and “Rock Lobster” as de- 
scriptive of a species of crawfish (Palinurus interruptus) so long as 
the word “spiny” or the word “rock” appears in direct connection with 
the word “lobster” and in type of equal size and prominence. 

Hudgins Fish Co. also agreed that should it ever resume or indulge 
in any of the aforesaid methods, acts or practices which it has herein 
agreed to discontinue, or in the event the Commission should issue 
its complaint and institute formal proceedings against the respond- 
ent as provided herein, this stipulation as to the facts and agreement 
to cease and desist, if relevant, may be received in such proceedings 
as evidence of the prior use by the respondent of the methods, acts or 
practices herein referred to. 

Hudgins Fish Co. also stipulated and agreed that this amended 
stipulation cancels Stipulation No. 2494 executed by Hudgins Fish Co. 
and approved by the Federal Trade Commission on July 14, 1939. 
(1-12672, Jan. 8, 1951.) 

2519.5 Bread—Composition and Certification —Stipulation No. 2519 
has been amended so that it now reads: 

Columbia Baking Co., a corporation, engaged in manufacture, sale 
and distribution of bakery products from some 15 branch establish- 
ments in Southern States which it operates, selling and distributing 
its products in interstate commerce, in competition with other corpo- 
rations and with individuals, firms, and partnerships hkewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

Columbia Baking Co., in connection with the sale and distribution 
of its products in commerce as defined by said act, agreed to cease and 
desist from: 

(a) Representing directly, inferentially, by picturization or in any 
other way that the bread sold by it contains whole milk, or pure rich 
milk or certified milk, when such is not the fact; 

(6) The use of the word “Certified” as applied to its products, 
except under the following conditions: 


5 Amended. See 29 F. T. C. 1456. 


1690 FEDERAL TRADE COMMISSION DECISIONS 


(1) That the identity of the certifier be clearly and planly dis- 
closed ; 

(2) That the certifier be qualified and competent to know what 
has been certified is true; 

(3) That if the certifier be other than the seller, any connection 
between the certifier and the seller be clearly shown. 

Columbia Baking Co. further agreed that all terms and provisions 
of Stipulation No. 2519 shall remain in full force and effect. (1-13263, 
Apr. 18, 1951.) 

2600.° Chicks—Quality and Certification.—Stipulation No. 2600 has 
been amended so that it now reads: 

Milton Johnson and Mark Johnson, copartners, trading as Trail’s 
End Poultry Farm, engaged in the chick hatchery business and in the 
sale and distribution of chicks incubated at their place of business 
from eggs, certain of which were purchased by the said copartners 
from nearby farm flocks owned or controlled and operated by others, 
pursuant to contracts existing between such flock owners and the afore- 
said copartners, in interstate commerce, in competition with other 
partnerships and with corporations, individuals and firms likewise 
engaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Milton Johnson and Mark Johnson, in connection with the sale and 
distribution of their products in commerce, as defined by said act, 
agreed to cease and desist from the use in advertising or printed 
matter of whatever kind or character, or in any other way, of the 
words “300-egg double pedigree White Leghorn breeding males” or 
of any other words of similar implication, either alone or in connection 
with the words “finest bred chicks,” “finest breeding cockerels,” or 
with any other words, so as to import or imply or the effect of which 
tends or may tend to convey the belief to purchasers that the chicks 
supplied by said copartners in filling orders therefor are or have been 
hatched from eggs laid by stock of the 300-egg or pedigreed type, 
when such is not the fact. Said copartners also individually agree 
to cease and desist from the use of the word “Certified” or any other 
word or words of similar meaning as descriptive of their chick products 
except under the following conditions: 

(1) That the identity of the certifier be clearly and plainly dis- 
closed ; 

(2) That the certifier be qualified and competent to know what has 
been certified is true; 

(3) That if the certifier be other than the seller any connection 
between the certifier and seller be clearly shown; 
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' (4) That a certificate be given to the purchaser and the qualities 
to which the certificate appertains be clearly disclosed. 

Milton Johnson and Mark Johnson further agreed that, as thus 
amended, all the terms and provisions of Stipulation No. 2600 shall 
remain in full force and effect. (1-12870, Apr. 18, 1951.) 

2707.7 American Lobster—Nature.—Stipulation No. 2707 has been 
amended so that it now reads: 

East Coast Fisheries, Inc., a corporation, engaged in the sale and 
distribution of fish and crustacea in interstate commerce, in competi- 
tion with other corporations and with individuals, firms, and partner- 
ships likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition in com- 
merce as set forth therein. 

The American lobster, also known as the Northern lobster, is found 
only along the North American Coast from North Carolina to Lab- 
rador. Itismore abundant and attains its greatest size in the northerly 
part of its range in Eastern Maine and the Maritime Provinces. These 
lobsters are scientifically known as macrurous crustaceans of the genus 
Homarus. Another type of marine macrurous crustacean of the genus 
Palinurus is found in Southern waters and variously referred to as 
Sea Crayfish, Spiny Lobster, Rock Lobster, and Southern Lobster. 
The term “lobster” has long been associated in the minds of the con- 
suming public with the genus Homarus. 

East Coast Fisheries, Inc., in connection with the sale and distri- 
bution of seafood products in commerce, as defined by said act, agreed 
to cease and desist from the use in its advertising of the word “Lob- 
ster” as descriptive of a species of food fish other than that properly 
known as “lobster,” the macrurous crustacean of the genus Homarus; 
provided, however, that this agreement is not to be construed as pro- 
hibiting use of the common names “Spiny Lobster” and “Rock Lob- 
ster” as descriptive of a species of crawfish (Palinurus interruptus) 
so long as the word “spiny” or the word “rock” appears in direct con- 
nection with the word “lobster” and in type of equal size and 
prominence. 

East Coast Fisheries, Inc., also agreed that should it ever resume or 
indulge in any of the aforesaid methods, acts or practices which it has 
herein agreed to discontinue, or in the event the Commission should 
issue its complaint and institute formal proceedings against the 
respondent as provided herein, this stipulation as to the facts and 
agreement to cease and desist, if relevant, may be received in such 
proceedings as evidence of the prior use by the respondent of the, 
methods, acts or practices herein referred to. (1-18631, Jan. 8, 1951.) 
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29718 Diamonds—Certification.—Stipulation No. 2971 has been 
amended so that it now reads: ) 

Joseph Hagn Co., engaged as a wholesaler in the sale and Sia 
bution of jewelry in commerce in competition with other corporations 
and with individuals, firms and partnerships likewise engaged, en- 
tered into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Joseph Hagn Co., in connection with the sale of its merchandise 
in commerce, as commerce is defined by the Federal Trade Commis- 
sion Act, agreed to cease and desist from the use or from supplying 
others for their use of advertisements or advertising matter of what- 
ever kind or description which features or in any way makes use 
of the word “Certified” or of any other word or words of similar 
import or meaning to designate or as descriptive of diamonds except 
under the following conditions: 

(1) That the identity of the certifier be clearly and plainly 
disclosed ; 

(2) That the certifier be qualified and competent to know what has 
been certified is true; 

(8) That there be made available for the benefit of the ultimate 
purchaser of each diamond such a certificate. 

It is further stipulated and agreed by Joseph Hagn Co. that as thus 
amended all of the terms and provisions of Stipulation No. 2971 shall 
remain in full force and effect. (1-13314, Apr. 13, 1951.) 

3442.° Candies—Certification— Stipulation No. 3442 has _ been 
amended so that it now reads: 

Luden’s, Inc., a corporation, engaged in the business of manu- 
facturing candies and in the sale thereof in interstate commerce, in 
competition with other corporations and with individuals, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 

Luden’s, Inc., in connection with the offering for sale, sale or dis- 
tribution, of candy products, agreed to cease and desist from the use 
of the Hes “Certified” or any other word or words of like meaning 
on its product, or label, except under the following conditions : 

(1) That the oe of the certifier be early and plainly dis- 
closed ; 

(2) That the certifier be qualified and competent to know what 
has been certified is true; 

(8) That if the Sea be other than the seller, any connection 
between the certifier and the seller be clearly shown; 
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(4) That the certificate on the product or label thereof show clearly 
the qualities to which it appertains. 

Luden’s, Inc., further stipulated and agreed that, as thus amended, 
all terms and provisions of Stipulation 3442 shall remain in full force 
and effect. (1-16914, Mar. 9, 1951.) 

3498.° Pharmaceuticals, Biologics and Serums—Certification.—Stipula- 
tion No. 3498 has been amended so that it now reads: 

Norden Laboratories, a corporation, engaged in the manufacture 
of pharmaceuticals, biologics, and serums for animal diseases, and in 
the sale and distribution thereof in interstate commerce, in competi- 
tion with other corporations and with individuals, firms and partner- 
ships likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition in com- 
merce as set forth therein. 

Norden Laboratories, in connection with the sale and distribution 
of its products in commerce as defined by the Federal Trade Commis- 
sion Act, agreed forthwith to cease and desist from: 

(a) The use on its label or in its trade publicity of the word “certi- 
fied” or any other word or words of like meaning except under the fol- 
lowing conditions: 

(1) That, the identity of the certifier be clearly and plainly 
disclosed ; 

(2) That the certifier be qualified and competent to know what has 
been certified is true; 

(3) That if the certifier be other than the seller, any connection 
between the certifier and the seller be clearly disclosed. 

(6) Asserting or implying, contrary to the facts, that its hog cholera 
serum is the only certified serum. 

(c) Representing directly or by implication that said product is 
the only serum tested under U.S. B. A. I. supervision for purity and 
potency; or otherwise disparaging competitive products by unwar- 
ranted innuendo that they are not in the same manner tested, prior 
to marketing, under the supervision of the United States Bureau of 
Animal Industry. 

Norden Laboratories further agreed that, as thus amended, all terms 
and conditions of Stipulation No. 3498 shall remain in full force and 
effect. (1-16380, Apr. 13, 1951.) 

3661." Tarpaulins—Finished Size—Stipulation No. 3661 has been 
amended so that it now reads: 

Fulton Bag & Cotton Mills, a corporation, engaged in the sale and 
distribution of canvas goods including tarpaulins, or canvas cover- 
ings, in interstate commerce, in competition with other corporations 
and with individuals and concerns likewise engaged, entered into the 
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following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Fulton Bag & Cotton Mills, in connection with the sale and distri- 
bution of tarpaulins, or canvas coverings, in commerce, as defined by: - 
the Federal Trade Commission Act, agreed forthwith to cease and 
desist from the use of any label, brand, tag, advertisement, writing or 
representation which purports to designate or indicate the size or 
dimensions of any of such products that does not plainly disclose the 
actual size or dimensions thereof at the time of completion of manu- 
facture. Such size shall be designated “finished size” and shall be 
accompanied by a statement clearly indicating that such “finished 
size” is the size at the time of completion of manufacture and reveal- 
ing the fact, when such is the case, that the product is subject to 
shrinkage due to varying climatic conditions and possible retraction 
from tension applied in the course of manufacture, as for example: 

“Finished Size (size at time of completion of manufacture) : 8 ft. 
by 10 ft.” 

“(This product is subject to shrinkage due to varying climatic con- 
ditions and possible retraction from tension applied in the course of 
manufacture.) ” ; 

Provided, however, that nothing herein shall be construed as pro- 
hibiting truthful disclosure of the cut-size of such product when such 
cut-size 1s shown in conjunction with, and with no greater conspicuows- 
ness than, any marking of the “finished size” and when explanation 
is made of the meaning of “cut-size.” The term “cut-size” as used 
herein shall mean the size or dimensions of a tarpaulin, or canvas cover- 
ing, before the making of its seams, hems or reinforcement turn-overs. 
Any conjunctive statement or markings of finished and cut-size dimen- 
sions shall be accompanied by a statement clearly indicating that the 
product is subject to shrinkage due to climatic conditions and pos- 
sible retraction from tension applied in the course of manufacture, as 
for example: 

“Finished Size (size at time of completion of manufacture) : 8 ft. 
by 10 ft. Cut Size (size before making seams, hems, and reinforce- 
ment turn-overs) : 8 ft. 6 in. by 10 ft. 6 in.” 

‘(This product is subject to shrinkage due to varying climatic con- 
ditions and possible retraction from tension applied in the course of 
manufacture. )” 

Fulton Bag & Cotton Mills further stipulated and agreed that, as 
thus amended, all terms and conditions of Stipulation No. 3661 shall 
remain in full force and effect. (1-17901, June 26, 1951.) 

7848.” “Sun Lamps’—Therapeutic Properties, Scientific and Relevant 
Facts, Safety, Endorsements, Ete.—Substitute Stipulation No. 7848 has 
been amended so that it now reads: 
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Hanovia Chemical & Manufacturing Co., a New Jersey corporation 
with its principal place of business in Newark, N. J., advertiser-ven- 
dors, engaged in the manufacture, sale and distribution in commerce, 
of therapeutic equipment and quartz ware, in competition with other 
corporations and with individuals and concerns likewise engaged, 
entered into an agreement, in connection with the sale and distri- 
butien thereof, to cease and desist from representing, directly or by 
implication : 

(a) That said lamps or others of like construction are “sun lamps”; 
or otherwise, by statement or inference, that their rays closely re- 
semble or are equal or equivalent to those of the sun in physical or 
therapeutic properties, either at an altitude high in the mountains or 
elsewhere ; 

(6) That said lamps bring into your home the sun, the equivalent 
of pure mountain sunshine, or summer sun all the year around or at 
all; or otherwise, that by the use thereof one may enjoy all the health 
giving benefits of sunshine or of a complete sun bath; 

(c) That the quartz burner is the only type of lamp which can 
honestly be called a sun lamp, or the only type which produces the 
healing and tonic qualities of ultraviolet; directly or by implication, 
that the Hanovia models for home use, because of their quartz burners 
or otherwise, produce all such healing and purportedly tonic quali- 
ties; or that the Hanovia for more than thirty years has furnished the 
standard or now furnishes the standard by which ultraviolet lamps 
have been judged; 

(d) That only the Hanovia Alpine Sun Lamp can effectively ac- 
tuate vitamin D; or by implication, that lamps equipped with other 
types of burners cannot do so; 

(e) That the rays emitted by said lamp have energy, vitality, zest 
or pep giving properties; tone or rejuvenate muscles, tone up the 
system generally; restore, renew or increase strength, energy or vigor 
either physical or mental; instil vigor or buoyancy in the body ; stimu- 
late the blood building power of the body, except such slight beneficial 
effect as the lamps may have in cases of secondary anemia; bring re- 
lief from strain and exhaustion; are a tonic for men of all ages, or 
produce a highly beneficial or any significant tonic effect whatsoever ; 

(f) That the use of said lamp will give the user a clear, radiant 
or glowing skin, clear the complexion, eliminate practically all blem- 
ishes; build resistance against colds, free children from colds, fortify 
one against winter weather (by implication, the diseases associated 
with winter) ; enable one to feel his best throughout the entire year ; or, 
without regard to the user’s physical condition, is an indispensable 
means to enhance beauty or health; 

(g) That the use of said lamp will assure sound teeth; may be 
depended upon always to make strong, straight, sturdy bones, fine, 
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even, strong teeth and robust bodies for children; free children’s 
teeth from a tendency to decay, or prevent tooth decay for expectant 
and nursing mothers; — a 

(h) That irradiation by said lamps builds up resistance. against 
disease except diseases that may be benefited by the development in 
the body of vitamin D or the lamp’s bacteriacidal action or stimulating 
effect on the outer layers of the skin; is a substantial resistance build- 
ing factor against colds and associated children’s diseases, a very 
effective means for maintaining the health of children; or will 
keep the business man fit for his consuming and difficult tasks ; 

(¢) That the use of said lamp will stabilize the nerves; induce 
deeper, sounder or better sleep; successfully treat difficult children 
of a nervous disposition; relieve physical or mental strain, cause 
better elimination; provides health the year around for the entire 
family ; is a distinct asset for the well-being of all men; has a general 
beneficial systemic effect; or that entire well-being is a definite reswilt 
conferred upon the user ; 

(7) By stating that the ultraviolet rays emitted by said lamp pre- 
vent infection, or otherwise, that they kill all germs or bacteria in the 
air or on the skin; or that without exposure to sunshine one would 
lose his resistance to disease and would be doomed regardless of his 
food intake ; 

(zk) That the rays of said lamp, or ultraviolet rays generally, 
will be an absolute safeguard against rickets; or that they have 
specific action, or any significant effect, in preventing or correcting 
dropped arches, flabby figure, or loss of hair following childbirth ; 

(2) That the use of said lamp will help convalescents more speedily 
back to health or otherwise shorten the period of convalescence, ex- 
cept in cases of disturbances of calcium and phosphorus metabolism 
which result from vitamin D deficiency ; or that its rays give “summer 
holiday benefits” at home all the year around or at all, in the sense 
that they would provide an adequate and satisfactory substitute for 
the benefits of a summer vacation; 

(m) That everyone needs said lamp if he would keep physically 
fit, that it should be in every home without regard to occupation or 
environment, that every woman can benefit from the use of its rays as 
a vitalizing factor; or that said lamp recaptures a form of natural 
energy with effects, for the user, of better appetite, steady nerves, 
restful sleep, freedom from fatigue or other tonicity; 

, (n) Without regard to one’s physical condition, that said lamp is 
“safe”; or otherwise, by statement or implication, that it would be 
harmless for indiscriminate use by the layman; that artificially ad- 
ministered sunbaths by exposure to lamps such as this would be safer 


than exposure to natural sun, or that such is the claim of medical 
authority ; 
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(o) That the ultraviolet afforded by the use of said lamp is a 
“sun bath,” or by assertion or connotation that it is equal or equiva- 
lent to what is generally understood by such term or expression ; 

(p) That said lamp or any lamp of similar construction has the 
widest endorsement of the medical profession the world over or is 
endorsed by the medical profession all over the world for the condi- 
tions of use—unsupervised home treatment—for which it is advertised 
and sold; 

(gq) That there is only one short season of the year during which 
biologically effective amounts of ultraviolet rays are available unless 
the advertisements in which those representations are made are re- 
stricted in circulation to the specific portions of this country where 
there is only one season during which biologically effective amounts 
of ultraviolet are available in sunlight. 

Hanovia Chemical & Manufacturing Co. also agrees to cease and 
desist from: 

(v) The use of illustrations depicting persons exposed to the rays 
of said lamps without goggles to protect their eyes; or of any repre- 
sentation, pictorial or otherwise, which has or may have the capacity 
or tendency to cause the belief that such lamps may be safely used 
without injury to unshielded eyes; 

(s) Disseminating any advertisement or trade literature pertaining 
to its ultraviolet lamps for home use which fails clearly to reveal 
that excessive exposure to said lamp either with respect to proximity 
or length of time may result in injury to the user; that said lamp 
should not be used in the case of pellagra, lupus erythematosis, or 
certain types of eczema; and that said lamp should never be used 
unless goggles are worn to protect the eyes; provided, however, that 
such advertisement need contain only the statement, “Caution: Use 
only as directed,” if and when the directions for use, wherever they 
appear on the label, in the labeling, or both on the label and labeling, 
contain a warning to the above effect. 

Hanovia Chemical & Manufacturing Co. further agreed that this 
stipulation is a substitute for, and in lieu of, Stipulation No. 3708, 
approved and accepted by the Commission on August 19, 1943, which 
stipulation has been rescinded. 

Hanovia Chemical & Manufacturing Co. further agreed that the 
aforesaid amendment shall be effective as of the date of the approval 
thereof by the Federal Trade Commission. (1-16192, Oct. 10, 1950.) 

8029. Anti-Freeze—Qualities and Safety——Leo A. Sauer, an individual 
operating under the trade name of V-O Manufacturing Co., with 
his principal office and place of business located in North Hollywood, 
Calif., advertiser-vendor, engaged in the business of offering for sale 
and selling a product for use in automobile cooling systems, desig- 
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nated V-O Anti-Freeze, entered into an agreement, in connection with 
the offering for sale, sale and distribution thereof, to cease and desist _ 
from representing, directly or by implication: 

(a) That V-O Anti-Freeze prevents rust or protects automobile 
cooling systems against freezing or clogging from rust formation; 

(6) That this product is the permanent type or that it will not 
evaporate or boil away; or 

(c) That said product will not damage metal or rubber parts of 
an automobile cooling system. (1-21060, July 12, 1950.) 

8030. Cigars—Source, Manufacture and Producer of Raw Materials.— 
West Cigar Manufacturing Corp., a New York corporation with its 
factory and principal place of business located in New York, N. Y., 
advertiser-vendor, engaged in the business of offering for sale and sell- 
ing cigars in commerce, entered into an agreement, in connection with 
the offering for sale, sale and distribution thereof, to cease and de- 
~ sist from: 

(1) Using the term “Havana,” or any other term or terms indicative 
of tobacco grown on the island of Cuba, to designate or describe cigars 
not made entirely from tobacco grown on such island; provided, how- 
ever, that cigars containing a substantial quantity of tobacco grown 
on the island of Cuba may be designated or described as “blended with 
Havana” or by some other term of like meaning. 

(2) Representing that its cigars are hand made, unless the cigars so 
designated or described are in fact hand made, as such term is under- 
stood in the cigar manufacturing industry. 

(3) Representing, directly or by implication, that its cigars are 
made from tobacco grown on its own plantations, unless it actually 
owns the plantation on which such tobacco is grown. (1-22576, July 
12, 1950.) 

8031. “Lemon Juice Powder’—Nature.—Specialized Commodities, 
Inc., a New York corporation, with its principal office and place of 
business located in New York, N. Y., and Pearce O. Storck, Edward 
Spector, and Stephen A. O’Sullivan, officers of said corporation, en- 
gaged in the business of offering for sale and selling in commerce, 
artificial lemon juice powder designated as “Lemon Juice Powder” 
and-as “Lemon Viva,” entered into an agreement in connection with 
the offering for sale, sale and distribution thereof, to cease and desist 
from representing said product in any manner as lemon juice powder 
unless at the same time it is clearly and conspicuously disclosed, in 
direct connection therewith, that said product or preparation is an 
artificial or synthetic product. (1-22711, July 31, 1950.) 

8032. Electric Water Heating Device—Qualities and Safety—John FE. 
Gauthier, an individual, trading as Midwest Merchandise Mart, with 
his principal place of business located in Elkhorn, Wis., advertiser- 
vendor, engaged in the business of offering for sale and selling in 
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commerce an electric water heating device designated as the “Jiffy 
Electric Heater,” which device consists of an electrical heating element 
- with a nondetachable cord, in use, the heating portion of the device is 
immersed in a vessel of water and the nondetachable cord, which 
consists of heavily insulated wires, is connected to a conventional 
electrical outlet, entered into an agreement, in connection with the 
offering for sale, sale and distribution thereof, to cease and desist from : 

(1) Exaggerating the speed with which said device will provide 
hot water ; 

(2) Distributing or selling said device unless the word “caution” 
or “warning” together with adequate directions for safe use of the de- 
vice is firmly affixed thereto in a lasting manner plainly informing 
the user that failure to carefully follow directions may result in 
dangerous electric shock. (1-22950, Aug. 8, 1950.) 

8033. Hearing Aid—Qualities and History—American Earphone Co., 
Ine., a New York corporation with its principal place of business 
located in New York, N. Y., and Louis S. Scher, Sidney M. Scher and 
Bertha Scher, officers and directors of said corporation, advertiser- 
vendors, engaged in the business of offering for sale and selling a device 
designated as the “Audi-Ear” for use as a hearing aid, entered into an 
agreement, in connection with the dissemination of advertising relat- 
ing to that product, to cease and desist from representing directly 
or by implication that said device: 

(1) Magnifies ordinary conversation or musical tones without any 
distortion ; 

(2) Embodies a new acoustical principle; 

(3) ‘That it is an effective aid for anyone having a loss of hear- 
ing sufficient to require the use of a hearing aid. (1-19478, Aug. 17, 
1950.) | 

8034. Mineral and Vitamin Supplement—Qualities and Composition.— 
The LeBlane Corp., a Louisiana corporation, with its principal office 
and place of business located in Lafayette, La., and Dudley J. LeBlanc, 
an individual, engaged in the business of offering for sale and selling 
a mineral and vitamin supplement designated “Hadacol,” entered 
into an agreement, in connection with the offering for sale, sale and 
distribution thereof, to cease and desist from representing, directly or 
impliedly: 

(a) That Hadacol will restore youthful feeling and appearance; 

(6) That this preparation assures good health; 

(c) That Hadacol has any therapeutic value other than such as 
results from the vitamin B-1, vitamin B-2, iron, and niacin it supplies, 
and then only when clearly limited to cases resulting from a deficiency 
of one or more of these nutritional elements; or that it has any dietary 
value except such as may result from providing vitamin B-1, vitamin 
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B-2, iron, and niacin, and one-third the minimum daily adult require- 
ments of calcium and phosphorous; or 

(d) That said preparation does not contain drugs or influences . 
health without the use of drugs. 

The LeBlanc Corp. and Dudley J. LeBlanc further agreed to cease 
and desist from exaggerating the frequency with which any disease, 
symptom or condition is due to a deficiency of vitamin B-1, vitamin 
B-2, iron, or niacin. (1-20984, Aug. 17, 1950.) 

8035. Vitamin-Mineral Preparations—Unique Nature and Nutritive 
Qualities—Oxford Products, Inc., an Ohio corporation with its princi- 
pal place of business located in Cleveland, Ohio, and J. Sanford Rose, 
Robert H. Leler, officers thereof, engaged in the business of offering 
for sale and selling two vitamin-mineral preparations, one of which 
is designated “Tremett” and “Slix,” the other is designated “Estra- 
Beta,” entered into an agreement, in connection with the dissemina- 
tion of advertising relating to those preparations, to cease and desist 
from representing, directly or by implication: 

(a) That “Estra-Beta” is the highest potency B complex capsule 
advertised or offered for sale; 

(6) That the use of “Slix” or “Tremett” in the dosage recommended 
will adequately compensate for the loss of energy and reduced nour- 
ishment occasioned by adherence to a restricted and effective reducing 
diet. (1-20873, Aug. 23, 1950.) 

8036. Paint Thinner—Manufacture and Composition—Elroy Naval 
Stores Co., a Georgia corporation, with its principal office and place of 
business located in Vidalia, Ga., engaged in offering for sale and sell- 
ing, in commerce, a paint thinner designated “Lone Pine Paint 
Thinner,” entered into an agreement, in connection with the offering 
for sale, sale and distribution thereof, to cease and desist from: 

(a) Representing in any manner that the product is a distilled or 
redistilled product or that it is other than a blend of the ingredients 
of which it is composed ; 

(6) Representing through the use of such statements as “Blended 
Pine Products,” through the use of depictions of pine trees and pine 
cones and through the use of the word “pine” in the brand name, or 
otherwise, that the product is composed solely or primarily of blended 
pine products or that it contains such products in a significant amount ; 
provided, however, that this shall not be construed as an agreement not 
to use the word “pine” as a part of the trade name for the product 1, 
in connection with the trade name “Lone Pine Paint Thinner,” or any 
similar name, the respondent clearly and accurately states the per- 
centage of blended pine products contained in said product; 

(c) Representing in any manner that the product is based on gum. 
derived from pine. (1-21358, Aug. 30, 1950.) 
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8037, Insecticides—Qualities, Safety and Guarantees—See-J ay Ex- 
terminating Service, Inc., an Oklahoma corporation, with its principal 
place of business located in Oklahoma City, Okla., and Wilson D. 
Hand, as an individual and as an officer of said corporation, engaged 
in offermg for sale and selling in commerce, insecticide preparations 
designated “See-Jay A. P. I.” and “See-Jay 52 Roach Powder,” en- 
tered into an agreement, in connection with the offering for sale, sale 
and_ distribution thereof, to cease and desist from disseminating any 
advertising in regard thereto which represents directly or by 
implication: 

(1) That See-Jay 52 Roach Powder will eliminate roaches, or that 
said product will prevent roach reinfestation ; 

(2) That See-Jay 52 Roach Powder is nonpoisonous; 

(8) That See-Jay API is an exterminator, or that said product will 
exterminate bedbugs, ants, fleas, lice and other insects ; 

(4) That said products, or either of them, are “guaranteed,” unless 
clear and unequivocal disclosure is made in direct connection therewith 
of what is offered by way of security for the guarantee as, for example, 
“refund of the purchase price of the product guaranteed.” (1-23213, 
Aug. 30, 1950.) 

8038. Paint—Relevant Facts.—American-Marietta Co., an Illinois 
corporation, with its principal place of business located in Chicago, 
Il., advertiser-vendor, engaged in the business of offering for sale 
and selling in commerce, paints and related products, including a paint 
designated as “Valdura Asphalt Aluminum Paint,” entered into an 
agreement, in connection with the offering for sale, sale and distribu- 
tion thereof, to cease and desist from representing, directly or infer- 
entially: 

That a single application of paint has been applied to advertising 
“chips” which have received more than one application of paint. 
(1-22523, Aug. 30, 1950.) 

8039. Office Furniture—Domestic as Foreign—Howard S. Cowan, an 
individual trading as Swedish-Line Chair Manufacturing Co., with 
his principal office and place of business located in Boston, Mass., 
engaged in offering for sale and selling in commerce, office furniture 
designated “Swedish-Line” Office Furniture, entered into an agree- 
ment, in connection with the offering for sale, sale and distribution 
thereof, to cease and desist from representing through the use of the 
word “Swedish” as a part of his trade name or as a part of the brand 
name of the furniture, or in any other manner that the said furniture 
is Swedish furniture or that it is made in Sweden; provided, however, 
that.this shall not be construed as an agreement not to use the word 
“Swedish” as a part of his trade name if in connection with said trade 
name it is clearly disclosed that the furniture is made in the United 
States; and provided further that this shall not be construed as an 
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agreement not to represent that the furniture is a Swedish style or 
type of furniture. (1-23152, Aug. 30, 1950.) 

8040. Electronic Organ—Unique Nature.—C. G. Conn, Ltd.,an Indiana 
corporation, with its principal place of business located in Elkhart, 
Ind., engaged in offering for sale and selling, in commerce, a musical 
instrument designated Connsonata Electronic Organ, in interstate 
commerce, entered into an agreement, in connection with the offering 
for sale, sale and distribution thereof, to cease and resist from repre- 
senting directly or by implication: 

(1) That the said instrument is the only electronic organ which 
creates or produces an individual tone by means of a patented use of 
a vacuum tube; 

(2) That the said instrument is the only electronic organ in which 
each tone is produced by its individual source. (1-21610, Aug. 30, 
1950.) : 

8041. Drug Preparations—Therapeutic Qualities —E. T. Browne Drug 
Co., Inc., a New York corporation, with its principal place of business 
located in New York, N. Y., engaged in offering for sale and selling 
in commerce drug preparations designated “Palmer’s Skin Success 
Soap” and “Palmer’s Skin Success Ointment,” entered into an agree- 
ment, in connection with the dissemination of advertising relating to 
those products, to cease and desist from representing, directly or by 
implication : 

That the said preparations, either singly or in combination, cure, 
heal, promote the healing of, or aid nature in healing externally caused 
blackheads, pimples, eczema, skin irritations, rash, or “upset skin” or 
have any beneficial effect thereon in excess of such relief as they may 
afford from the symptoms of itching. 

It is also stipulated and agreed that this stipulation is supplemental 
to stipulation No. 02411 executed by E. T. Browne Drug Co., Ine., 
and approved and accepted by the Federal Trade Commission on 
July 24, 1939, which stipulation remains in full force and effect. 
(1-13850, Aug. 30, 1950.) 

8042. Antihistamine Drug—Therapeutic Qualities and Safety.—Previcol, 
Inc., a New York corporation, with its principal place of business 
located in Albany, N. Y., engaged in the business of selling in com- 
merce, a certain drug, designating said drug as Previcol, entered into 
an agreement, in connection with the dissemination of advertising 
thereof, to cease and desist from representing directly or by impli- 
cation: 

(1) That the use of said preparation will cure, prevent, abort, 
eliminate, control or stop the common cold; 


1 Supplemental. 
2 See 29 F. T. C. 1526. 
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(2) That its use will not result in drowsiness; 

(3) That Previcol will cure or prevent hayfever. 

The stipulation further provides that nothing therein shall prevent 
Previcol, Inc., from representing in its advertisement that: 

(a) The use of said preparation relieves or checks, and in many 
cases stops the symptoms or manifestations of the common cold and 
hayfever such as sneezing, nasal congestion, simple throat coughs, 
watering eycs or watery or mucous discharge from the nose; 

(6) Said preparation is safe if taken in accordance with directions 
on the label. (1-23425, Sept. 5, 1950.) 

8043. Antihistamine Drug—Therapeutic Qualities and Safety—Plough, 
Ine., a Delaware corporation, with its principal place of business 
located in Memphis, ‘Tenn., engaged in the business of selling in com- 
merce a certain drug, designated as St. Joseph Anti-Histamine 
Tablets, entered into an agreement, in connection with the dissemi- 
nation of advertisement relating to that product, to cease and desist 
from representing directly or by implication: 

That the use of said preparation will cure, prevent, abort, elimi- 
nate, stop, or lessen the duration or severity of the common cold. 

The stipulation further provides that nothing therein shall prevent 
Plough, Inc., from representing in its advertisement that: 

(a2) The use of said preparation relieves or checks, and in many 
cases stops, the symptoms or manifestations of the common cold such 
as sneezing, nasal congestion, simple throat coughs, watering eyes, 
or watery or mucous discharge from the nose; 

(6) The preparation is safe if taken in accordance with directions 
on the label. (1-23491, Sept. 5, 1950.) 

8044. Antihistamine Drug—Therapeutic Qualities and Safety.—Julius 
Blaekman Corp., a New York corporation, trading as Supreme Phar- 
maceutical Co., with its principal place of business located in Jersey 
City, N. J., engaged in the business of selling in commerce a certain 
drug, designated as Historal, entered into an agreement, in connection 
with the dissemination of advertising relating to that product, to cease 
and desist from representing, directly or by implication that the use of 
said preparation will cure, prevent, abort, eliminate, stop, or lessen the 
duration or severity of the common cold. 

The stipulation further provides that nothing therein shall prevent 
Julius Blackman Corp., a corporation trading as Supreme Pharma- 
ceutical Co. from representing in its advertisement that: 

(a) The use of said preparation relieves or checks, and in many 
cases stops, the symptoms or manifestations of the common cold, such 
as sneezing, nasal congestion, simple throat coughs, watering eyes, or 
watery or mucous discharge from the nose ; 

(6) The preparation is safe if taken in accordance with directions 
on the label. (1-23518, Sept. 5, 1950.) 
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8045. Antihistamine Drug—Therapeutic Qualities and Safety.—The 
Pinex Co., Inc., an Indiana corporation, with its principal place of 
business located in Fort Wayne, Ind., engaged in the business of selling 
in commerce a certain drug, designated as Pinex Antihistamine Tab- 
lets, entered into an agreement, in connection with the dissemination of 
advertisements relating to that product, to cease and desist from repre- 
senting, directly or by implication, that the use of said preparation 
will cure, control, stop, conquer or abort the common cold. 

The stipulation further provides that nothing therein shall prevent 
The Pinex Co., Inc., from representing in its advertisement that: 

(a) The use of said preparation relieves and checks, and in many 
cases stops the symptoms or manifestations of the common cold, such 
as sneezing, nasal congestion, simple throat coughs, watering eyes or 
watery or mucous discharge from the nose; 

(6) The preparation is safe if taken in accordance with directions 
on the label. (1-23497, Sept. 5, 1950.) 

8046. Antihistamine Drug—Therapeutic Qualities and Safety Allied 
Pharmacal Co., an Ohio corporation, trading as Victor Drug Products 
Co., with its principal place of business located in Cleveland, Ohio, 
engaged in the business of selling in commerce, a certain drug, desig- 
nated as Histonex, entered into an agreement, in connection with the 
dissemination of advertising relating to that product to cease and 
desist from representing, directly or by implication, that the use of 
said preparation will cure, prevent, abort, eliminate, stop, or lessen 
the duration or severity of the common cold. 

The stipulation further provides that nothing therein shall prevent 
the Allied Pharmacal Co. trading as Victor Drug Products Co., from 
representing in its nenemisomeats that: 

(a) The use of said preparation relieves or checks, and in many 
cases stops, the symptoms or manifestations of the common cold such 
as sneezing, nasal congestion, simple throat coughs, watering eyes, or 
watery or mucous discharge from the nose; 

(6) The preparation is safe if taken in accordance with directions 
on the label. (1-23490, Sept. 5, 1950.) 

8047. Antihistamine Drug—Therapeutic Qualities and Safety.—Monti- 
cello Drug Co., a Florida corporation, with its principal place of 
business located in Jacksonville, Fla., engaged in the business of sell- 
ing in commerce, a certain drug designated as A-H Anti-Histamine 
Tablets, entered into an agreement, in connection with the dissemina- 
tion of advertising relating to that product, to cease and desist from 
representing, directly or oe implication, that the use of said prepara- 
tion will cure, prevent, abort, eliminate, stop, or lessen the duration or 
severity of the common cold. 

The stipulation further provides that nothing therein shall prevent 
the Monticello Drug Co. from representing in its advertisement that: 
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(@) The use of said preparation relieves or checks, and in many 
cases stops, the symptoms or manifestations of the common cold, such 
as sneezing, nasal congestion, simple throat coughs, watering eyes, or 
watery or mucous discharge from the nose; 

(6) The preparation is safe if taken in accordance with directions 
on the label. (1-23424, Sept. 5, 1950.) 

8048. Antihistamine Drug—Therapeutic Qualities and Safety—Com- 
merce Drug Co., Inc., a New York corporation, with its principal place 
of business located in Brooklyn, N. Y., engaged in the business of 
selling in commerce a certain drug, designated as Orastin, entered into 
an agreement, in connection with the dissemination of advertising 
relating to that product to cease and desist from representing, directly 
or by implication, that the use of said preparation will cure, prevent, 
abort, eliminate, stop, or lessen the duration or severity of the common 
cold. 

The stipulation further provides that nothing therein shall prevent 
the Commerce Drug Co., Inc., from representing in its advertisement 
that: | 

(a) The use of said preparation relieves or checks, and in many 
cases stops, the symptoms or manifestations of the common cold, such 
as sneezing, nasal congestion, simple throat coughs, watering eyes, or 
watery or mucous discharge from the nose; 

(6) The preparation is safe if taken in accordance with directions 
on the label. (1-23483, Sept. 5, 1950.) 

8049. Antihistamine Drug—Therapeutic Qualities and Safety.—Kirk- 
Jand S. Lamb and Clyde A. Jones, copartners trading as C-B Drug 
Co., with their principal place of business located in Charlotte, N. C., 
engaged in the business of selling in commerce a certain drug, desig- 
nated as C-B Anti-Histamine Tablets, entered into an agreement, in 
connection with the dissemination of advertising relating to that prod- 
uct, to cease and desist from representing, directly or by implication, 
that the use of said preparation will cure, prevent, abort, eliminate, 
stop, or lessen the duration or severity of the common cold. 

The stipulation further provides that nothing therein shall prevent 
Kirkland S. Lamb and Clyde A. Jones, copartners trading as C-B 
Drug Co. from representing in its advertisement that: 

(a) The use of said preparation relieves or checks, and in many 
cases stops, the symptoms or manifestations of the common cold, such 
as sneezing, nasal congestion, simple throat coughs, watering eyes, or 
watery or mucous discharge from the nose; Gate 

(b) The preparation is safe if taken in accordance with directions 
on the label. (1-23524, Sept. 5, 1950.) 

8050. Mason Jars—Unique Nature.—Kerr Glass Manufacturing Corp., 
a Nevada corporation, with its principal office and place of business 
located in Sand Springs, Okla., advertiser-vendor, engaged in the 
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business of offering for sale and selling, in commerce, Kerr Mason Jars, 
Caps, and Lids, entered into an agreement, in connection with the offer- 
ing for sale, sale, and distribution thereof, to cease and desist from 
representing, directly or impliedly: 

By such expressions as “Zhe Self-Sealing Brand” or “The only 
Self-Sealing brand,” or otherwise, that Kerr Mason Jars, Caps, and 
Lids are the only ones which are of the thermo-plastic type. (1-22540, 
Sept. 12, 1950.) 

8051. Varnish—Durability and Comparative Merits——Vita-Var Corp., 
a New Jersey corporation with its principal place of business located 
in Newark, N. J., advertiser-vendor, engaged in the business of offering 
for sale and selling in commerce, paint products including a varnish 
designated as “Vita-Var Spar Varnish,” entered into an agreement, 
in connection with the offering for sale, sale, and distribution thereof, 
to cease and desist from representing, directly or by implication: 

(1) That said varnish is weatherproof or alkali-proof ; 

(2) That it isnot adversely affected by exposure to the elements ; 

(3) That it dries to a hard finish and is ready for use within four 
hours; 

(4) That it lasts twice as long as “ordinary varnishes” or as com- 
petitive varnishes generally. (1-22335, Sept. 12, 1950.) 

8952. Paint Sprayers—War Surplus and Fictitious Prices—American 
Salvage Co., a New Jersey corporation, with its principal place of 
business located in Newark, N. J., and Abraham Seidman and Fannie 
Seidman, as individuals and officers of said corporation, engaged in 
the business of offering for sale and selling portable paint sprayers, 
salvage materials and miscellaneous products in commerce, entered 
into an agreement, in connection with the offering for sale, sale, and 
distribution thereof, to cease and desist from representing, directly 
or by implication: 

(1) That any article or product is “war surplus” unless said article 
or product was acquired directly or indirectly from an agency of the 
United States Government and has previously been designated by 
such agency as “war surplus.” 

(2) That the usual or customary price or “value” of any article or 
product is any figure or amount in excess of the actual, customary, or 
usual retail price thereof. (1-22129, Sept. 13, 1950.) . 

8053. Paints—Comparative Merits and History.—Cello-Nu Products, 
Inc., a New York corporation, with its principal office and place of 
business located in New York, N. Y., and Oliver A. Unger, individ- 
ually and as a corporate officer, engaged in offering for sale and selling 
in commerce, various types of paints, entered into an agreement, in 
connection with any future offering for sale, sale, and distribution 
thereof, to continue to cease and desist from representing in any 
manner : 
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(a) That said paints differ substantially, in composition or other- 
wise, from many other good quality paints on the market; 

(6) That said paints are the result of or constitute new discoveries. 
(1-19540, Sept. 12, 1950.) 

8054. Communication Device—Nature and Composition.—Isaac Heller 
and Saul Robbins, copartners, trading as North East Sales Co. and 
as Remco Industries, with their principal office and place of business 
located in Newark, N. J., engaged in the business of offering for sale, 
and selling, in commerce, a communication device which they have 
designated a “Walkie-Talkie,” entered into an agreement, in connec- 
tion with the offering for sale, sale and distribution thereof, to cease 
and desist from representing, directly or by implication: 

(a) That this is an electronic device or that it operates on a new 
or electro-sonic principle; 

(6) By picturization or otherwise, that this device has a tuning 
dial, control knobs or an extra mouth or ear piece, or that it has any 
features or equipment not actually a part thereof ; 

(c) By the unqualified use of the term “Walkie-Talkie,” or other- 
wise, that this is a radio receiving and sending set, or that it is any- 
thing other than a device which transmits sound over a wire for 
distances not exceeding 25 feet. 

Isaac Heller and Saul Robbins further agreed to cease and desist 
from designating this device a “Walkie-Talkie” unless it is clearly 
explained that sound transmission is accomplished only by means of 
a connecting wire. (1-23186, Sept. 12, 1950.) 

8055. Hair Oil—Therapeutic Qualities—L. B. Laboratories, Inc., a 
California corporation, with its principal place of business located in 
Glendale, Calif., and John H. Olson, Mary H. Olson, and O. A. Hill, 
as individuals and as officers of said corporation, engaged in the busi- 
ness of offering for sale and selling a preparation designated “L. B. 
Hair Oil,” entered into an agreement, in connection with the dissemi- 
- nation of advertising relating to that product, to cease and desist from 
representing, directly or by implication: 

(1) That said preparation has any beneficial therapeutic effect in 
the treatment of the hair or scalp for dandruff, or that said prepara- 
tion will dissolve, eliminate or remove dandruff from the hair and 
scalp ; 

(2) That said preparation will control dandruff; 

(3) That said preparation has any beneficial therapeutic effect in 
the prevention or cure of a dry or itching scalp, or that said prepara- 
tion penetrates the scalp or has any effect on the functioning of the 
scalp, the pores of the scalp, or hair follicles ; 

(4) That said preparation restores natural oils to the hair; or 

(5) That said preparation protects the health of the hair or has 
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a beneficial therapeutic effect in preventing falling hair. (1-2171, 
Sept. 14, 1950.) 

8056. Water Filters—Nature.—Puro Filter Corp. of America, a New 
York corporation, with its principal place of business located in New 
York, N. Y., engaged in offering for sale and selling in commerce 
water filters designated “Puro Filter-Purifier,” entered into an agree- 
ment, in connection with the offering for sale, and distribution in 
commerce, to cease and desist from representing in any manner that 
its Puro Filter-Purifier purifies water, in excess of such purification 
as may be obtained by filtering, but does not agree that it will change 
the designation of its filter as a “Filter-Purifier.” (1-22385, Sept. 
12, 1950.) 

8057. Hair and Scalp Preparation—Therapeutic Qualities—M. Shemano 
Hair and Scalp Method, Inc., a California corporation, with its prin- 
cipal office and place of business located at San Francisco, Calif., 
and Mike Shemano, Rae D. Shemano, and Helen S. Shemano, as 
individuals and as corporate officers, engaged in the business of offer- 
ing for sale and selling a product designated “Shemano’s Hair and 
Scalp Method,” entered into an agreement, in connection with the 
dissemination of advertising relating to that product, to cease and 
desist from representing, directly or by implication: 

(a) That the product will prevent baldness, stop falling hair, re- 
grow hair or have a beneficial effect on a dry scalp condition; 

(6) That the product will beneficially affect a scalp condition mani- 
fested by itching or oiliness except to such extent as it may relieve 
the itching or remove the accumulations of oil from the hair and 
scalp ; 

(c) That the product will have a beneficial effect on dandruff 
except to such extent as it may facilitate the removal of loose dandruff 
scales. (1-21094, Sept. 19, 1950.) 

8058. French Dressing—Foreign Source——Louis Milani Foods, Inc., 
an Illinois corporation, with its principal office and place of business 
located in Maywood, Calif., advertiser-vendor, engaged in the business 
of offering for sale and selling food products among which is a product 
designated “1890 French Dressing,” entered into an agreement, in con- 
nection with the dissemination of advertising relating to that product, 
to cease and desist from representing in any manner that the formula 
for the product was originated by a Frenchman or in France or that 
either the product or its formula has any connection with France. 
(1-21908, Sept. 25, 1950.) 

8059. Indian Design Jewelry—Misleading Trade Name, Manufacture 
and Source of Product.—Jack Michelson, an individual trading as Bell 
Indian Trading Post, with his place of business located in Albuquer- 
que, N. Mex., engaged in the manufacture of Indian design jewelry and 
in offering for sale and selling the aforesaid Indian design jewelry in 
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commerce, entered into an agreement, in connection with the offering 
for sale, sale and distribution thereof, to cease and desist from repre- 
senting directly or indirectly by depiction, or ‘implication, or 
otherwise : 

(1) By use of the trade name “Bell Indian Trading Post” that he 
owns, operates, or absolutely controls an Indian trading post; or that 
he has-been duly licensed as an Indian trader by the Bureau of Indian 
Affairs, United States Department of the Interior to purchase goods 
and merchandise from, and sell goods and merchandise to, Indians of 
any Indian reservation ; 

(2) That his business is located on, and is conducted from, an Indian 
reservation ; 

(8) That the Indian design jewelry he manufactures is handmade 
by Indian silversmiths and has been produced by traditional Indian 
production methods; 

(4) That the Indian design jewelry he offers for sale and sells has 
been purchased directly or indirectly from Indian silversmiths. 
(1-22457, Sept. 29, 1950.) 

8060. Binoculars—Maker.—Joseph A. Devlin and Stanley C. Koszyk, 
copartners, trading as Optical Instrument Co., with their principal 
place of business located in Philadelphia, Pa., advertiser-vendors, en- 
gaged in the business of offering for sale and selling in commerce, 
binoculars, bearing “Bausch & Lomb” name plates, and binocular 
carrying cases and straps, entered into an agreement, in connection 
with the offering for sale, sale and distribution thereof, to cease and 
desist from: 

(1) Using “Bausch & Lomb” name plates or the name plates of any 
other manufacturer of binoculars on binoculars which are not as- 
sembled and produced as complete binoculars by such manufacturer, 
or representing in any manner that such binoculars are produced by 
such binocular manufacturer; Provided, however, that this shall not 
be construed as an agreement not to use a binocular manufacturer’s 
name in sales literature pertaining to assembled binoculars if, when- 
ever used, the manufacturer’s name shall be preceded in equal con- 
spicuousness by the name of the assembler as, for example, “Binoc- 
ulars assembled by (name of assembler) from parts produced by 
(name of producer of the component parts) ;” 

(2) Advertising, offering for sale or selling Army or Navy sur- 
plus binocular carrying cases and straps without adequately disclos- 
ing the fact that such products are Army or Navy surplus. (1-22910, 
Oct. 6, 1950.) 

8061. Binoculars—Maker, Government Source and Guarantee—L. J. 
Thomas, an individual trading as United Products Co. and as Vogue 
Jewelry Co., with his principal place of business located in Chicago, 
Ill., advertiser-vendor, engaged in the business of offering for sale 
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and selling in commerce, jewelry and optical goods, including bin- 
oculars, bearing “Bausch & Lomb” name plates, entered into an agree- 
ment in connection with the offering for sale, sale and distribution 
thereof, to cease and desist from: 

(1) Using “Bausch & Lomb” name plates or the name plates of any 
other manufacturer of binoculars on binoculars which are not as- 
sembled and produced as complete binoculars by such manufacturer, 
or representing in advertisements or any other sales material that _ 
such binoculars are produced by such binocular manufacturer; Pro- 
vided, however, that this shall not be construed as an agreement not 
to use a binocular manufacturer’s name in the sales literature per- 
taining to assembled binoculars if, whenever used, the manufacturer’s 
name shall be preceded in equal conspicuousness by the name of the 
assembler as, for example, “Binoculars assembled by (name of as- 
sembler) from parts produced by (name of producer of the component 
parts)”; Provided that if the name of the assembler is unknown, that 
fact shall be stated immediately preceding the name of the producer 
of the component parts. 

(2) Advertising, offering for sale or selling Army or Navy surplus 
binocular carrying cases and straps without adequately disclosing the 
fact that such products are Army or Navy surplus; 

(8) The use of the initials “U. S. N.” in connection with the de- 
scription of binoculars which were not made for the United States 
Navy and which do not have incorporated therein such factors or 
qualities as are required for United States Navy binoculars; 

(4) Designating or describing a warranty against defective ma- 
terial or workmanship as a Lifetime Guarantee. (1-22910, Oct. 6, 
1950.) 

8062. Insecticide—Unique Nature, Comparative Merits, Safety and Effec- 
tiveness——Cook Chemical Co., a Missouri corporation, with its princi- 
pal place of business located in Kansas City, Mo., advertiser-vendor, 
engaged in the business of offering for sale and selling an insecticide’ 
designated “Cook-Kill Bug Killer,” in interstate commerce, entered 
into an agreement, in connection with the offering for sale, sale and 
distribution thereof, to cease and desist from disseminating any adver- 
tisement in regard thereto which represents directly or by implication: 

(a) That this product contains any ingredient which is not present 
in any competing preparation; provided, that nothing in this inhibi- 
tion shall be construed to be in derogation of such rights as Cook 
Chemical Co. may have under the patent and trade-mark laws of the 
United States; 

(6) That this product is the successor to, or more effective than, 
DDT, unless expressly limited to the specific insects concerning which 
the product is more effective than DDT; 
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(ec) That Cook-Kall Bug Killer is nontoxic to humans or will not 
harm humans, on external or internal administration ; 

(d) That this product is effective against all bugs and insects; 

(e) By the publication of any test conducted under rigidly con- 
trolled or other special conditions, or otherwise, to the effect that any 
specified results can be obtained by the use of Cook-Kill Bug Killer, 
or that this product possesses any given relative effectiveness when 
compared to competitive preparations, unless such results can be ob- 
tained, or such relative effectiveness is true, under actual conditions 
of use; or 

(f) That, when poured on ant hills, Cook-Kill Bug Killer will kill 
allantsinthe hill. (1-20579, Oct. 6, 1950.) 

8053. Nursery and High Chair Pads—Waterproof and Healthful Quali- 
ties—Plymouth Rubber Co., Inc., a Massachusetts corporation, with 
its principal place of business located in Canton, Mass., engaged in 
offering for sale and selling in commerce, Vinylite-covered nursery 
pads and high chair pads, entered into an agreement, in connection 
with the offering for sale, sale and distribution thereof, to cease and 
desist from representing directly or by implication: 

(1) That said Vinylite-covered nursery pads are waterproof, pro- 
vided that nothing herein contained shall be construed as prohibiting 
any claim to the effect that Vinylite is a waterproof material; 

(2) That said Vinylite-covered high chair pads will strengthen 
or support an infant’s back. (1-21881, Oct. 10, 1950.) 

8064. Gift Items—Refunds.—Mayfair Gifts, Inc., a New York corpo- 
ration, with its principal office and place of business located at Forest 
Hills, N. Y., and New York Gifts, Inc., a New York corporation, with 
its principal office and place of business located in Forest Hills, N. Y., 
both corporations having the same officers dominating and controlling 
their affairs, engaged in the business of offering for sale and selling 
in commerce, various types of gift items, entered into an agreement, 
in connection with the offering for sale, sale, and distribution thereof, 
to cease and desist from: 

Engaging in the practice of retaining payments for goods not 
promptly deliverable and from engaging in the practice of substi- 
tuting credit memoranda for prompt cash refunds without first 
securing the consent of those transmitting the payments. (1-22937, 
Oct. 11, 1950.) 

8065. Drug Preparations—Comparative Merits and Therapeutic Quali- 
ties.— William Held, an individual with his principal place of business 
located in Chicago, Il., advertiser-vendor, engaged in selling drug 
preparations designated as Oral Iodocer and Intravenous Todocer, also 
heretofore engaged in selling a drug preparation designated as 
Endotens, entered into an agreement, in connection with the dis- 
semination of advertising relating to those products, to cease and desist 
from representing, directly or by implication : 

919675—53——111 
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(1). That Oral Iodocer and Intravenous Iodocer, or either thereof, 
possess therapeutic properties comparable to those of sulfa drugs, 
penicillin, or streptomycin ; 

(2) That Oral Iodocer and Intravenous Iodocer, or either thereof, 
used as directed, are of therapeutic value in the treatment of inflam- 
matory, toxic, bacterial, parasitical or infectious conditions ; 

(8) That Oral Iodocer and Intravenous Jodocer, or either thereof, 
used as directed, act as an antisepticum or internal disinfectant, aid 
in the formation of healthy granulation, promote the resorption of 
fibrous growths or exudates, exert any destructive action on malignant 
tumors, or have any healing effect on inflamed organs; 

(4) That Oral Iodocer, used as directed, will relieve nausea, head- 
ache, gastro-intestinal disorders or any distress which may be incident 
to the malfunction of the intestines, biliary tract, kidneys, or other 
organs of the body; 

(5) That Intravenous Iodocer is a competent or effective treatment 
or cure for epilepsy, gastro-intestinal conditions, respiratory condi- 
tions, virus infections, septicemia, salpingo-oophoritis, cysts, polio- 
myelitis, epididimitis, eczema, infections of any nature, sinusitis, 
migraine headache, arthritis, fibroid tumor, bed sores, pericarditis, 
prostate troubles, phlebitis, urethritis, erythema induratum, hyper- 
tension, or abscesses ; 

(6) That Endotens is a competent or effective treatment for hyper- 
tension or the complications thereof, such as hemorrhage in the eye, 
nose bleed, cerebral hemorrhage, arteriosclerosis, cardiac hypertrophy 
or aneurysm. 

William Held further agreed not to publish, disseminate, or cause 
to be published or disseminated any testimonial or other statement 
containing any representation contrary to the foregoing agreement. 
(1-21992, Oct. 11, 1950.) 

8066. Foam Rubber Cushions—Composition—Charlton Co., Inc., a 
Massachusetts corporation, with its principal place of business located 
in Fitchburg, Mass., engaged in offering for sale and selling in com- 
merce, foam rubber sofa cushions and foam rubber rocking chair seats, 
entered into an agreement, in connection with the offering for sale, 
sale and distribution thereof, to cease and desist from representing 
in any manner that its sofa cushions and the cushioned seats of its 
rocking chairs, exclusive of covering material, are composed entirely 
of foam rubber when such is not the fact. (1-23338, Oct. 28, 1950.) 

8067. Ball Point Fountain Pens—Prices.—Abe Marks, an individual 
trading as Sumlar Co., with his place of business located in Brooklyn, 
N. Y., engaged in the business of offering for sale and selling ball point 
fountain pens in interstate commerce, entered into an agreement, in 
connection with the offering for sale, sale and distribution of ball 
point fountain pens now sold under the brand name “Winfield,” or 
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any other pen of substantially the same value, to cease and desist from 
representing that such pen formerly sold for $5.00 or that it is a $5.00 
value, and from otherwise representing that such pen has a value far in 
excess of the customary and usual retail price. (1-22922, Oct. 23, 
1950.) 

8068. Bowling Alley Accessories—Manufacturing Status.—Monumental 
Bowling & Billiard Corp., a Maryland corporation, with its principal 
place of business located in Baltimore, Md., engaged in the business 
of installing bowling alleys and offering for sale and selling bowling 
alley accessories and “Strikeasy” ten pins and duck pins which are 
manufactured by said corporation, entered into an agreement, in con- 
nection with the offering for sale, sale and distribution thereof, to 
cease and desist from using the phrase “Manufacturers of Strikeasy 
Products” and “Manufacturers and Distributors of Strikeasy Prod- 
ucts” and from otherwise representing directly or by implication that 
it manufactures bowling alley equipment and accessories other than 
“Strikeasy” bowling pins, when such is not a fact. (1-23264, Oct. 
25, 1950.) 

8069. Rodenticides—Effectiveness, Safety, etc—Jay B. Hazelrig and 
Thomas T. Hazelrig, copartners trading as American Chemical Co., 
with their principal place of business located in Birmingham, Ala., 
engaged in offering for sale and selling in commerce, rodenticide prep- 
arations designated “Hot Foot Mouse and Rat Killer,” entered into an 
agreement, in connection with the offering for sale, sale and distribu- 
tion thereof, to cease and desist from disseminating any advertising 
in regard thereto which represents directly or by implication: 

(1) That said product kills rodents instantly ; 

(2) That the bodies of rodents killed by the use of said product 
will not give off the usual odors or “smells” incident to putrefaction ; 

(3) That rodents killed by the use of said product will “dry up” 
or will not putrefy ; 

(4) That the use of said product will prevent typhus fever, pro- 
vided that nothing herein contained shall prohibit the representation 
that the use of an effective rodenticide may help prevent typhus fever ; 

(5) That said product is non-poisonous; 

(6) That facsimile labels used in advertising are true and exact 
copies of the label affixed to said product when such is not the fact. 
(1-23379, Oct. 27, 1950.) 

8070. Lumber—Size.—Robinson Brothers, Inc., a Maryland corpora- 
tion, with its principal office and place of business located at 1239 
Kenilworth Avenue, NE., Washington 19, D. C., engaged in the busi- 
ness of offering for sale and selling lumber, entered into an agreement, 
in connection with the offering for sale, sale and distribution thereof, 
to cease and desist with respect thereto, from representing, directly 
or by implication: 
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That lumber smaller than 15¢”’ x 35¢”’ is 2’” x 4” lumber, or in any 
other manner from representing that its lumber is cut to accepted 
standard sizes within allowable tolerances, when such is not the fact. 
(1-23453, Oct. 31, 1950.) 

8071. Knitting Yarns—Guarantees—Tiger Yarn Co., a New York 
corporation with its principal place of business located in New York, 
N. Y., and Benjamin Goldman, an officer thereof, engaged in the 
business of offering for sale and selling knitting and crocheting yarns 
in interstate commerce, entered into an agreement, in connection with 
the offering for sale, sale and distribution thereof, to cease and desist 
from labeling or otherwise representing such products as being “Fully 
Guaranteed” when as to color fastness or any other particular they are 
not guaranteed, and from using the word “guarantee” or any word 
of similar import as descriptive of a limited guarantee, without spe- 
cifying in direct connection therewith the terms and limitations of 
the guarantee. (1-22960, Oct. 31, 1950.) 

8072. Crib Mattresses, ete.—Waterproof and Healthful Qualities—Jacob _ 
Doppelt, Simon Doppelt and Irving Doppelt, copartners trading as 
Nurserytyme Products, with their principal office and place of busi- 
ness located in Brooklyn, N. Y., advertiser-vendors, engaged in offer- 
ing for sale and selling in commerce, various brands of carriage mat- 
tresses, crib mattresses, play pen pads and allied products, in inter- 
state commerce, entered into an agreement, in connection with the 
offering for sale, sale and distribution thereof, to cease and desist 
from representing, directly or by implication: 

(a) That any of the products is waterproof unless and until such 
time as the complete outer covering thereof shall be impervious to 
water or moisture for the life of such product. 

(5) That the mattresses (1) will keep a baby’s spine straight, (2) 
will materially help a child to develop properly, or (8) will have an 
appreciable effect on a child’s future health. (1-2184, Nov. 8, 1950.) 

8073. Fountain Pens and Mechanical Pencils—Composition—A von Pen 
Products Co., Inc., a New York corporation with its place of business 
located in New York, N. Y., and Max M. Neuhoff, an officer thereof, . 
engaged in the business of offering for sale and selling fountain pens 
and mechanical pencils in interstate commerce, entered into an agree- 
ment, in connection with the offering for sale, sale and distribution 
thereof, to cease and desist from using the word “Goldtone” or any 
other word or term of similar import or meaning to designate or 
describe any part or parts thereof not composed of gold or an alloy 
of gold of at least 10 karat fineness. (1-22268, Noy. 2, 1950.) 

8074. Lottery Devices—Interstate Sale—Werts Novelty Co., Inc., an 
Indiana corporation, with its principal place of business located in 
Muncie, Ind., and Iva G. Werts, individually and as an officer of said 
corporation, engaged in the sale and distribution of tip cards, tip 
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books, push cards, jar deals, ticket books, and other devices in inter- 
state commerce, entered into an agreement to cease and desist from: 

Selling or distributing in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, tip cards, tip books, push cards, jar 
deals, ticket books, or other lottery devices which are to be used or 
may be used in the sale or distribution of merchandise to the public 
by means of a game of chance, gift enterprise or lottery scheme. 
(1-11493, Nov. 14, 1950.) 

8075. Punchboards—Interstate Sale—Empire Press, Inc., an Illinois 
corporation, with its principal office and place of business located in 
Chicago, Il, and Sylvea Zimmerman and Joseph Zimmerman, indi- 
vidually and as officers of said corporation, engaged in the sale and 
distribution of punchboards, in commerce, entered into an agreement 
to cease and desist from: 

Selling or distributing in commerce as “commerce” is defined in the 
Federal Trade Commission Act, punchboards or other lottery devices 
which are to be used, or may be used, in the sale or distribution of 
merchandise to the public by means of a game of chance, gift enterprise 
or lottery scheme. (1-21826, Nov. 14, 1950.) 

8076. Medicinal Product—Therapeutic Properties—Whitehall Phar- 
macal Co., an Illinois corporation, with its principal office and place 
of business located in New York, N. Y., engaged in the business of 
offering for sale and selling a product designated “TIZ Tablets,” 
entered into an agreement, in connection with the dissemination of 
advertising relating to that product, to cease and desist from repre- 
senting directly or by implication that the product will be of aid in 
preventing athlete’s foot. (1-23142, Nov. 22, 1950.) 

8077. Electric Water Heater—Qualities and Safety—The Ambory 
Corp., a Michigan corporation, with its principal office and place of 
business located in Hazel Park, Mich., engaged in the business of 
offering for sale and selling in commerce an electric water heating 
device designated “Jiffy Electric Water Heater”; the heating portion 
of the device, while in use, is immersed in a vessel of water and the 
cord, which consists of insulated wires, is connected to a conventional 
electric outlet; entered into an agreement, in connection with the 
cffering for sale, sale, and distribution thereof, to cease and desist 
from: 

(1) Exaggerating the speed with which the product will provide a 
sufficient amount of hot water 5 

(2) Distributing or selling said product unless the word “caution’ 
or “warning,” together with adequate directions for safe use of the 
product, is firmly affixed thereto in a lasting manner plainly informing 
the user that failure to carefully follow directions may result in 
dangerous electric shock. (1-23124, Nov. 27, 1950.) 


b) 
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8078. Mange Treatment—Therapeutic Qualities—John Peter Edge, 
Ltd., a New York corporation, with its principal office and place of 
business located in New York, N. Y., and John Peter Edge and Lila 
Edge, individually and as officers of said corporation, engaged in the 
business of offering for sale and selling a drug preparation for external 
administration to dogs designated “Tarcosulf,” entered into an agree- 
ment, in connection with the dissemination of advertising relating to 
that product, to cease and desist from representing, directly or by 
implication : 

(1) That said preparation has any beneficial therapeutic effect in 
the treatment of conditions causing summer itch, summer eczema or 
dandruff ; 

(2) That said preparation will cure mange without limiting it to 
sarcoptic mange or without disclosing that it will not cure demodectic 
mange; 

(8) That said preparation will promote and encourage the regrowth 
of hair or improve the condition of a dog’s coat without either limiting 
such loss of hair or lack of condition to sarcoptic mange or without 
disclosing that said preparation will not encourage or promote re- 
growth of hair or improve the condition of a dog’s coat where such 
loss of hair or lack of condition is due to demodectic mange. (1-22582, 
Nov. 27, 1950.) 

8079. Prints on Cloth—Hand-Made.—Titus Blatter & Co., a New York 
corporation, with its principal office and place of business located in 
New York, N. Y., engaged in the business of manufacturing and dis- 
tributing prints on cloth made by a rolling process and offering for sale 
and selling such products as “Hantone Print,” in interstate commerce, 
entered into an agreement, in connection with the offering for sale, sale 
and distribution thereof, to cease and desist from representing, di- 
rectly or by implication: 

By use of the words “Handtone,” “Hantone,” or other similar words 
or phrases that advertiser-vendor’s products constitute fabrics printed 
by other than a roller process or fabrics printed by hand. (1-23238, 
Nov. 27, 1950.) 

8080. Detergent Preparations—Navy Approval, ete.—Sumco Products, 
Inc., a New York corporation, with its principal place of business 
located in New York, N. Y., advertiser-vendor, engaged in the business 
of offering for sale and selling in commerce detergent preparations for 
use in boiler tubes and fuel oil bunkers and for other marine uses, 
entered into an agreement, in connection with the offering for sale, sale 
and distribution thereof, to cease and desist from representing, di- 
rectly or by implication: 

That Sumco products have been approved by the United States © 
Navy, have been specified for use on ships operated by the United 
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States Navy or have been specified for future use on such ships. 
(1-23466, Nov. 27, 1950.) 

8081. Garlic Medicinal Preparation—Therapeutic and Odorless Quali- 
ties.—Roy H. Cochran, an individual trading as Excelsior Laboratory, 
with his principal place of business located in Atlantic City, N. J., 
advertiser-vendor, engaged in the business of offering for sale and sell- 
ing in commerce, a medicinal preparation designated ““D. Gosewich’s 
Garlic Tablets,” entered into an agreement, in connection with the dis- 
semination of advertising relating to that product, to cease and desist 
from representing, directly or by implication: 

(a) That such preparation when taken as directed has any thera- 
peutic value in the relief or cure of conditions such as stomach gas, 
belching, heaviness after eating, nervous dull stomach distress, gas 
pains due to intestinal disorders, flatulence or nervous stomach; or 

(6) By use of words such as “whiffless,” or “odorless” or “Garlic 
made Sociable” or in any other manner that such preparation is free 
from the odor of garlic. (1-23248, Dec. 5, 1950.) 

8082. Carbon Tetrachloride Cleaning Preparation—Comparative Merits, 
Unique Nature, Safety, ete—Goulard & Olena, Inc., a New York cor- 
poration, with its principal place of business located in Skillman, 
N. J., advertiser-vendor, engaged in the business of offering for sale 
and selling a cleaning preparation designated “Rid-O-Spot” in com- 
merce, entered into an agreement, in connection with the offering for 
sale, sale and distribution thereof, to cease and desist from represent- 
ing, directly or by implication: ° 

(1) That said product is any different from other cleaning prepara- 
tions or cleaning solutions containing substantial quantities of carbon 
tetrachloride and petroleum distillates; 

(2) That said product is a preparation which cleans and does not 
leave a ring around the place to which it is applied on “spots” or stains 
caused by perspiration or insoluble aqueous staining mediums on 
bleached cotton fabrics, unbleached woolen cloth and dyed silk fabrics; 

(3) That said product will clean white buckskin or white buckskin 
shoes; 

(4) That said product will not injure the color of fabrics when such 
fabrics are colored with dyes which bleed in carbon tetrachloride and 
petroleum distillates ; 

(5) That said product is less inflammable, less explosive and safer 
to use than other cleaning preparations or cleaning solutions contain- 
ing substantially the same quantities of carbon tetrachloride and 
petroleum distillates. (1-22253, Dec. 5, 1950.) 

8083. Serums and Bacterins—Preventive and Therapeutic Properties.— 
Louis Brunke and F. S. Marstella, copartners, trading as Anchor 
Serum Co. of Indiana, with their principal place of business located 
in Indianapolis, Ind., engaged in the business of offering for sale and 
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selling serums and bacterins designated “Anchor Serum and Bac- 
terins,” entered into an agreement, in connection with the dissemi- 
nation of advertising relating to such products, to cease and desist 
from representing, directly or by implication : 

(1) That Mixed Bacterin Bovine Formula No. 1 is of value in the 
prevention and treatment of Keratitis (Pink Eye) in cattle; 

(2). That their bacterins are effective in the control and treatment 
of various animal diseases without limiting such effectiveness to the 
prevention thereof; 

(3) That Mixed Bacterin Equine Formula No. 1 is effective in the 
prevention and treatment of distemper and strangles in horses and 
mules; 

(4) That Mixed Bacterin Equine Formula No. 2 is of value in the 
prevention and treatment of Navel-Ill] and Joint-Ill in foals. 
(1-19442, Dee. 6, 1950.) 

8084. Preparation for Automotive Machinery—Improving Qualities.— 
Isadore W. Goldberg, an individual operating under the trade name 
of The Gastine Co., with his principal office and place of business 
located in Bridgeton, N. J., advertiser-vendor, engaged in the business 
of offering for sale and selling a product for use in automotive ma- 
chinery, designated “Gastine Tablets,” in interstate commerce, entered 
into an agreement, in connection with the offering for sale, sale and 
distribution thereof, to cease and desist from disseminating any adver- 
tising in regard thereto which represents directly or by implication: 

That Gastine Tablets have any beneficial effect on the performance 
of automotive engines. (1-22663, Dec. 15, 1950.) 

8085. Regulator for Automobile Electric System—Improving Qualities.— 
Peter Cook, an individual trading as Scientific Electric Co., with 
his place of business located in Cleveland, Ohio, engaged in the manu- 
facture, offering for sale and selling in commerce a regulator device 
for the electrical system of an automobile designated “Powermaster 
Wattage Regulator,” in interstate commerce, entered into an agree- 
ment, in connection with the offering for sale, sale and distribution 
thereof, to cease and desist from representing directly, indirectly, by 
implication or otherwise: 

(1) That said device will completely, practically or permanently 
end trouble in the electrical system of an automobile in which said 
device has been installed; 

(2) That the longer the said device is used the better it operates, 
or that the operation of the said device when installed in an automo- 
bile improves in direct proportion to the length of time it is used ; 

(3) That the said device when installed in an automobile will pro- 
duce better starting of the motor and will “keep up” the battery at 
all times; 
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(4) That automobiles in which said device is installed will never 
be stranded. (1-23076, Dec. 15, 1950.) 

8086. Hydraulic Brake Fluid Preparation—Durability. —Quaker Su- 
preme Chemical Corp., an Alabama corporation, with its principal 
place of business located in Montgomery, Ala., and Herman Aronov, 
Perry Mendel, Hilliard Aronov, and Aaron Aronov, as officers and as 
individuals of said corporation engeged in offering for sale and selling 
in commerce a hydraulic brake fluid preparation designated “Quaker 
Supreme Grade A Hydraulic Brake Fluid,” entered into an agree- 
ment, in connection with the offering for sale, sale and distribution 
eae to cease and desist from disseminating any advertising in 
regard thereto which represents directly or by implication: 

(1) That said product will not evaporate or that said product is 
nonevaporating ; 

(2) That said product is a high boiling brake fluid. (1-23487, Dec. 
15; 1950.) 

8087. Metal Awnings—Economy and Durability The F. C. Russell 
Co., an Ohio corporation, with its principal place of business located 
in Cleveland, Ohio, advertiser-vendor, engaged in offering for sale and 
selling in commerce, metal awnings designated “Rusco,” entered into 
an agreement, in connection with the offering for sale, sale and distri- 
bution thereof, to cease and desist from representing directly or by 
implication: 

(a) That such awnings require no maintenance; 

(6) That the initial cost of such awnings is the only cost; 

(c) That such awnings are windproof or stormproof. (1-23459, 
Dec. 18, 1952.) 

8088. Metal Awnings—Economy and Durability—John M. Jalanivich, 
an individual trading as Koolvent Metal Awning Co., of Mississippi, 
with his principal place of business located in Biloxi, Miss., advertiser- 
vendor, engaged in offering for sale and selling in commerce, metal 
awnings designated “Koolvent,” entered into an agreement, in con- 
nection with the offering for sale, sale and distribution thereof, to 
cease and desist from representing, directly or by implication: 

(1) That Koolvent Awnings require no maintenance; 

(2) That the initial cost of Koolvent Awnings is the only cost; 

(3) That Koolvent Awnings are windproof or stormproof. (1- 
23458, Dec. 18, 1950.) 

8089. Fabric Plasticizer—Qualities—Synco Products Co., Inc., a Ten- 
nessee corporation, with its principal place of business located at 
Chattanooga, Tenn., and George Melvin Cooper, John Logan Cooper, 
and Leone Park Cooper, individually and as officers thereof, engaged 
in the business of offering for sale and selling a resin plasticizer des- 
ignated “Glide,” in interstate commerce, entered into an agreement 
in connection with the offering for sale, sale and distribution thereof, 
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to cease and desist from disseminating any advertisement in regard 
thereto which represents, directly or by implication: 

That the use of “Glide” prevents the mildewing of fabrics. (1- 
23181, Dec. 21, 1950.) | 

8090. Rubber Flooring—Qualities Henry Westall, an individual, 
trading as Henry Westall Co., with his general offices and principal 
place of business located in Agee N. C., engaged in the business 
of offering for sale and selling in commerce, pubes flooring material 
designated “Spike-Proof Rubber Flooring,” entered into an agree- 
ment, in connection with the offering for sale, sale and distribution 
thereof, to cease and desist from representing, directly or by 
implication: 

(1) By the use of the brand name “Spike-Proof,” or otherwise, that 
said rubber flooring material is spike-proof, provided that nothing 
herein contained shall prohibit the representation that said product 
has sufficient spike-resistance to give adequate service when walked 
on in a normal manner by a wearer of golf shoes; 

(2) That said rubber flooring material cannot be marred by spiked 
shoes; 

(3) That said rubber flooring material is slip-proof. - (1-23507, 
Dec. 28, 1950.) 

8091. Granulated Soap—Competitive Products—Iowa Soap Co., an 
Iowa corporation with its principal place of business located in Bur- 
lington, Iowa, engaged in the business of offering for sale and selling 
certain soap products, and within approximately the two years last 
past has engaged in offering for sale and selling a granulated soap 
designated “Wonder Suds,” in interstate commerce, entered into an 
agreement, in connection with the offering for sale, sale and distribu- 
tion thereof, to cease and desist from representing directly or by impli- 
cation that synthetic detergents are harmful to the skin or to fabrics. 
(1-23256, Jan. 5, 1951.) 

8092. Ribbons—Manufacturing Status and Composition Superior 
Ribbon Products Corp., formerly Superior Ribbon Mills, Inc., a New 
York corporation, with its principal office and place of business lo- 
cated in New York, N. Y., engaged in the business of offering for sale 
and selling, in commerce, ribbons, entered into an agreement, in con- 
nection with the offering for sale, sale and distribution thereof, to cease 
and desist, with respect thereto, directly or impliedly: 

(1) from representing in corporate or trade name or names, or 
otherwise, that it owns or operates a factory or factories, mill or aan 
wherein ribbons which it sells are manufactured ; or that it is a manu- 
facturer or manufactures such products; 

(2) from designating its ribbons containing rayon as “satin” with- 
out qualifying such designation with the word “rayon.” (1-23394, 
Jan. 5, 1951.) 
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8093. Misses’ Coats—Misbranding Wool Products——Harrow Classics, 
Inc.,.a New York corporation, with its principal office and place of 
business located in New York, N. Y., and Alfred E. Harrow, indi- 
vidually and as an officer of said corporation, engaged in the business 
of manufacturing, offering for sale and selling in commerce, “wool 
products” as defined in and subject to the Wool Froducts Labeling 
Act of 1939, consisting of misses’ coats, entered into an agreement, in 
connection with the introduction or manufacture for introduction 
into commerce, or the sale, transportation or distribution thereof, to 
cease and desist from failing to affix to such wool products a stamp, 
tag, label or other means of identification, or a substitute in lieu 
thereof, as provided by said act, showing (a) the percentage of the 
total fiber weight of the wool product, exclusive of ornamentation not 
exceeding 5 percentum of said total fiber weight, of (1) wool, (2) 
reprocessed wool, (3) reused wool, (4) each fiber other than wool 
where said percentum by weight of such fiber is 5 percentum or more, 
and (5) the aggregate of all other fibers; (b) the maximum percentage 
of the total weight of the wool product of nonfibrous loading, filling 
or adulterating matter; (c) the percentages in words and figures 
plainly legible by weight of the wool contents of such wool product 
where said wool product contains a fiber other than wool; (d) the 
name of the manufacturer of the wool product, or the manufacturer’s 
registered identification number and the name of a seller or reseller 
of the product as provided for in the rules and regulations promul- 
gated under such act, or the name of one or more persons subject to 
section 3 of said act with respect to such wool product. 

Harrow Classics, Inc., and Alfred E. Harrow, individually and as 
an officer of said corporation, further stipulated and agreed they will 
hereafter fully comply with the Wool Products Labeling Act of 1939 
and the rules and regulations promulgated pursuant thereto. 
(1-23592, Jan. 5, 1951.) 

8094. Medicinal Preparation — Therapeutic Properties.—Inner - Aid 
Medicine Co., Inc., a Kentucky corporation, with its principal place 
of business located in Covington, Ky., and William T. Maynard, 
Elizabeth N. Maynard and Murray L. Vorhees, as officers of said 
corporation, engaged in the business of offering for sale and selling 
a medicinal preparation designated “Inner-Aid,” entered into an 
agreement, in connection with the dissemination of advertising relat- 
ing to that product, to cease and desist from representing, directly or 
by implication: 

(1) That said preparation is a cure or remedy for constipation or 
will restore bowel regularity ; 

(2) That said preparation has any therapeutic value in excess of 
that which would be afforded by its laxative action in temporarily 
relieving constipation, by its action as a bitter appetizer and by its 
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action as a carminative in temporarily reducing flatulence and in 
assisting in the expulsion of gas or bloat from the gastrointestinal 
tract ; 

(3) That said preparation stimulates the activity of the liver and 
kidneys, invigorates the system, aids digestion, cleanses the bowels or 
cleanses the entire system; 

(4) That said preparation has any value in the treatment of skin 
eruptions, rheumatic pains, dizzy spells, a ats acid indigestion 
or a weakened or worn-out feeling; 

(5) That said preparation cleans acids from the digestive system, 
or neutralizes acids; 

(6) That said preparation is a cure, or remedy, for headaches, 
coated tongue, bad breath or bad taste in the mouth, or will have any 
therapeutic value in these conditions in excess of the temporary relief 
afforded by an evacuation of the bowels in those cases in which such 
conditions are caused by constipation ; 

(7) That said preparation is of value in the treatment of stomach 
disorders or in the treatment of bowel disorders generally; or 

(8) That persons who are on a restricted diet because of some 
stomach disorder will be enabled to “eat anything” after taking said 
preparation. (1-21767, Jan. 5, 1951.) 

8095. Plastic Starch—Economic Qualities—Sunlight Chemical Corp., 
a Rhode Island corporation, with its principal place of business located 
in Phillipsdale, R. I., and Leon W. Brower, Albert S. Brower, and 
Ernest T. Voight, as individuals and as officers of said corporation, 
engaged in the business of offering for sale and selling a resin plas- 
ticizer designated “Sunlight Plastic Starch,” in interstate commerce, 
entered into an agreement, in connection with the offering for sale, 
sale and distribution thereof, to cease and desist from disseminating 
any advertisement in regard thereto which represents directly or by 
implication : 

(1) That the use of said preparation can be relied upon to double 
the life of cottons or other fabrics, or to increase the wearing life of 
fabrics by any definite length of time; 

(2) That 1 quart of such preparation makes a quantity of starch 
equivalent to two gallons without revealing, in direct connection there- 
with, that in this dilution the product would be suitable only for light 
starching. (1-23167, Jan. 5, 1951.) 

8096. Beverage—Competitive Products—General Foods Corp., .a 
Delaware corporation, with its principal office and place of business 
located in New York, N. Y., engaged in the business of offering for sale 
and selling, among others, a product designated “Postum,” entered 
into an agreement, in connection with the dissemination of advertis- 
ing relating to that product, to cease and desist from representing in 
any manner that the drinking of coffee has an appreciable or pro- 
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nounced influence on, or on any rate of increase in, divorces, business 
failures, factory accidents, juvenile delinquencies, traffic accidents, 
fires, or home foreclosures or on any decrease in marriages or on any 
rate of decrease therein. 

General Foods Corp. represents that on or about May 1, 1948, the 
company decided to discontinue the percentage type of advertise- 
ments; that said percentage type of advertisements have not been pub- 
lished since August 1948, and that it has no intention of resuming 
their publication. This action was taken prior to September 7, 1948, _ 
which was the date on which the Federal Trade Commission initially 
contacted General Foods Corp. regarding this matter. (1-22755, 
Jan. 10, 1951.) 

8097. Plastic Starch—Permanence.—Taylor Paisley, an individual 
operating under the trade name of Korex Co., with his principal office 
and place of business located in Ferndale, Mich., engaged in the busi- 
ness of offering for sale and selling a resin plasticizer designated and 
advertised as “Korex Synthetic Permanent Starch,” in interstate com- 
merce, entered into an agreement, in connection with the offering for 
sale, sale and distribution thereof, to cease and desist from using the 
word “permanent” as a part of the brand name of the product or in 
connection with the advertising and sale of said product. (1-23145, 
Jan. 15, 1951.) 

8098. Fishing Plug—Government Approval and Success.—Charles 
Helin, an individual with his principal place of business located in 
Detroit, Mich., engaged in selling a fishing plug designated “Flatfish,” 
in interstate commerce, entered into an agreement, in connection with 
the offering for sale, sale and distribution thereof, to cease and desist 
from representing, directly or by implication: 

That the Interstate Commerce Commission or any other govern- 
mental agency has either tacitly approved or approved advertising 
claims or representations made by him with respect to his fishing plugs. 

Charles Helin, in connection with the offering for sale, sale and 
distribution in commerce of his product designated “Flatfish,” further 

agreed to cease and desist from: 

Using any figure, amount or quantity purporting to represent the 
number of “Flatfish” plugs sold per day, which is in excess of the 
average daily sales during a calendar year of 365 days. (1-20570, 
Jan. 19, 1951.) 

8099. Lumber—“Mahogany.’—Frank Schneider and Julius 
Schneider, copartners trading as Schneider Brothers Lumber Co., en- 
gaged in the business of offering for sale and selling in commerce 
various species of hardwood lumber identified and designated at Santa 
Maria (Calophyllum Braziliense) under the designation “Chijole 
Mahogany,” lumber identified and designated as Central American 
Walnut, Mexico Walnut and Conacaste under the designation “Juana 
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Costa Mahogany” and lumber identified and designated as Palo 
Blanco under the designation “Palo Blanco White Mahogany,” in 
interstate commerce, entered into an agreement, in connection with the 
offering for sale, sale and distribution thereof, to cease and desist from 
the use of the word “Mahogany,” alone or in conjunction with any 
other word or words, to designate or describe the aforesaid lumber 
identified as Santa Maria, Central American Walnut, Mexico Walnut, 
Conacaste, and Palo Blanco, or to use the word “Mahogany,” alone or 
in conjunction with any other word or words, so as to import or imply, 
or so as to have the capacity and tendency to deceive purchasers into 
the belief, that lumber so designated or described is Mahogany when 
such isnot the fact. (1-20326, Jan. 10, 1951.) 

8100. Plastic Starch—Preserving Ouaieaee —Proxite Products, Inc., a 
New York corporation, with its principal place of business located at 
Brooklyn, N. Y., engaged in the business of offering for sale and 
selling a plastic starch designated and advertised as “Pro Lasting 
Plastic Starch,” in interstate commerce, entered into an agreement, 
in connection with the offering for sale, sale and distribution thereof, 
to cease and desist from representing, directly or by implication: 

(1) That such product retards mildew and mold growth on fabrics; 

(2) That its use can be relied upon to double or triple the life 
of fabrics or to increase the wearing life of fabrics by any definite 
length of time. — (1-23048, Jan. 26, 1951.) | 

8101. Plastic Starch—Preserving and Protective Qualities—Chemicals, 
Inc., a California corporation, with its principal place of business 
located in San Francisco, Calif., engaged in the business of offering 
for sale and selling a resin plasticizer designated “Dura Plastic 
Starch,” in interstate commerce, entered into an agreement, in con- 
nection with the offering for sale, sale and distribution thereof, to 
cease and desist from disseminating any advertisement in regard 
thereto which represents directly or by implication: 

(1) That said preparation will restore the original color to faded 
fabrics or will protect colored fabrics from fading in light; 

(2) That said preparation will soften fabrics or make them more 
flexible ; 

(8) That said preparation can be relied upon to double the life 
of fabrics or to increase the wearing life of fabrics by any definite 
length of time. (1-23028, Jan. 26, 1951.) 

8102. Electric Welding Device—Safety—Paul Morris, an individual 
doing business as Morris Welding Service, with his principal place of 
business located in Schenectady, N. Y., engaged in the business of offer- 
ing for sale and selling in commerce an electric welding device desig- 
nated as “110 Volt Arc-Welder,” in interstate commerce, entered into 
an agreement, in connection with the offering for sale, sale, and distri- 
bution thereof, to cease and desist from: 
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(1) Advertising or representing that this device is entirely safe or 
is safe for home use unless affirmative disclosure is made as to the 
proper wiring and fusing of the circuit on which the device is used. 

(2) Distributing or selling said device unless the word “Caution” 
or “Warning,” together with adequate directions for safe use of the 
device, is firmly affixed to the device in a lasting manner plainly 
informing the user that failure to follow directions may create a 
dangerous fire hazard. (1-22558, Jan. 10, 1951.) 

8103. Electric Welding Devices—Safety.— The Larkin Lectro Products 
Corp., an Arkansas corporation, with its principal place of business 
located in Pine Bluff, Ark., engaged in the business of offering for sale 
and selling in commerce, three electric welding devices designated as 
“Model 75G,” “Lectro-Welder” and “Utility Welder,” in interstate 
business, entered into an agreement, in connection with the offering 
for sale, sale and distribution thereof, to cease and desist from: 

(1) Advertising or representing that these devices are entirely safe 
or are safe for home use unless affirmative disclosure is made as to the 
proper wiring and fusing of the circuit on which the device is used ; 

(2) Distributing or selling said devices unless the word “Caution” 
or “Warning,” together with adequate directions for safe use of the 
devices, is firmly affixed to the devices in a lasting manner plainly 
informing the user that failure to follow directions may create a dan- 
gerous fire hazard. (1-22559, Jan. 10, 1951.) 

8104. Electric Welding Devices—Safety— The Lincoln Electric Co., an 
Ohio corporation, with its principal place of business located in Cleve- 
land, Ohio, engaged in the business of offering for sale and selling in 
commerce, two electric welding devices designated as “Linewelder 60” 
and “Powr-Kraft AC Arc Welder,” in interstate commerce, entered 
into an agreement, in connection with the offering for sale, sale and 
distribution thereof, to cease and desist from: 

(1) Advertising or representing that these devices are entirely safe 
or are safe for home use unless affirmative disclosure is made as to the 
proper wiring and fusing of the circuit on which the device is used. 

(2) Distributing or selling said devices unless the word “Caution” 
or “Warning,” together with adequate directions for safe use of the 
devices, is firmly affixed to the devices in a lasting manner plainly 
informing the user that failure to follow directions may create a dan- 
gerous fire hazard. (1-22347, Feb. 2, 1951.) 

8105. Mattresses—“Wetproof.”—Isidore Flomenbaum, an individual 
trading as Colgate Mattress Co., with his principal office and place of 
business located in Bronx, N. Y., engaged in offering for sale and 
selling in commerce various brands of mattresses, outer coverings of 
which are treated by or with the same coating process, in interstate 
commerce, entered into an agreement, in connection with the offering 
for sale, sale and distribution thereof, to cease and desist from repre- 
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senting by use of the word “wetproof” as descriptive thereof or in 
any other manner that any of such products are waterproof unless 
and until such time as the complete outer coverings thereof shall be 
impervious to water or moisture for the life of such products. 
(1-19140, Feb. 5, 1951.) 

8106. Medicinal Preparation—Therapeutic Properties.—Marlo Products 
Co., an Ohio corporation, with its principal office and place of busi- 
ness located in Cleveland, Ohio, engaged in the business of offering for 
sale and selling a product designated “Hemocaps,” entered into an 
agreement, in connection with the dissemination of advertising relat- 
ing to that product, to cease and desist from representing, directly or 
by implication, that the product will enable one to stop suffering the 
pain and discomfort of piles (hemorrhoids) or that it has any thera- 
peutic effect on that condition in excess of such temporary relief from 
the pain and discomfort theretof as it may afford. (1-22502, Feb. 7, 
1951.) 

8107. Cigarettes—Qualities, Properties or Results and Comparative 
Merits.—Riggio Tobacco Corp., a New York corporation, with its 
principal place of business located in Brooklyn, New York, 
engaged in the business of offering for sale and selling Regent ciga- 
rettes, in interstate commerce, entering into an agreement, in connec- 
tion with the offering for sale, sale and distribution thereof, to cease 
and desist from representing, directly or by implication: 

(a) That the oval shape of Regent cigarettes or the smaller cross- 
section burning area of such cigarettes as compared with conventional 
round cigarettes, causes Regents to smoke cooler than round cigarettes; 

(0) That Regent cigarettes will provide any defense against throat 
irritation due to smoking, or that the extra length of Regent ciga- 
rettes will cause the smoke from such cigarettes to be cooler than the 
smoke from cigarettes of standard length; provided, however, that 
nothing herein shall be construed as prohibiting representations that 
during the time the extra length of such cigarette is being smoked the 
smoke therefrom will contain less irritating properties and will be 
cooler than the smoke from standard length cigarettes. (1-23502, 
Feb. 12, 1951.) 

8108. Pens and Pencils—Guarantees.—Kversharp, Inc., a Delaware 
corporation, with its principal office and place of business located 
in Chicago, Tll., engaged in the business of offering for sale and sell- 
ing in commerce, pens and pencils designated “Eversharp” pens and 
pencils, in interstate commerce, entered into an agreement, in con- 
nection with the business, as hereinabove described, to cease and desist 
from soliciting authorization for additional servicing without calling 
attention to the nature of the services to which the purchasers are 
entitled under the applicable guarantee and without disclosing that 
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those services will be performed if the additional servicing is not 
desired. (1-22902, Feb. 12, 1951.) 

8109. “Airwick” and “Airkem’—dQualities, Properties or Results and 
Composition—Seeman Brothers, Inc., is a New York corporation, with 
its principal place of business located in New York, N. Y., and is 
engaged in offering for sale and selling in commerce a deodorant 
designated “Air-Wick,” in interstate commerce. 

Airkem, Inc., is a New York corporation, with its principal place of 
business located in New York, N. Y., and is engaged in offering for 
sale and selling in commerce a deodorant designated “Airkem,” in 
interstate commerce. 

Seeman Brothers, Inc., entered into an agreement, in connection 
with the offering for sale, sale and distribution in commerce of said 
product, “Air-Wick,” to cease and desist from representing directly 
or by implication with respect thereto: 

(1) That Air-Wick eliminates “all” unpleasant odors, or otherwise 
representing by the use of any other word or words that Air-Wick 
eliminates all unpleasant odors; 

(2) That Air-Wick clears or freshens the air otherwise than accord- 
ing to its seeming effect ; 

(3) That Air-Wick contains pure chlorophyll as distinct from com- 
mercial chlorophyll; 

(4) That the action of chlorophyll in Air-Wick is similar to the 
action of chlorophyll in nature; 

(5) That the content of commercial chlorophyll as an active in- 
gredient in Air-Wick provides a chief effect in the action of the 
product. 

Airkem, Inc., entered into an agreement, in connection with the 
offering for sale, sale and distribution of their product, “Airkem,” 
to cease and desist from representing directly or by implication with 
respect thereto: : 

(6) That Airkem does not mask odors; 

(7) That Airkem “ends” odor problems, or otherwise representing 
by the use of any other word or words that Airkem ends odor problems; 

(8) That Airkem freshens the air otherwise than according to its 
seeming effect ; 

(9) That Airkem restores some of the characteristics of outdoor 
air; 

(10) That Airkem contains pure chlorophyll as distinct from com- 
mercial chlorophyll ; 

(11) That the action of chlorophyll in Airkem is similar to the 
action of chlorophyll in nature; 

(12) That the content of commercial chlorophyll as an active in- 
gredient in Airkem provides a chief effect in the action of the product. 
(1-18994, Feb. 12, 1951.) 
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8110. Leather Goods—Composition and Quality—Charles Doppelt & 
Co., Inc., an Illinois corporation, with its principal office and place of 
business located in Chicago, Ill., engaged in the business of offering 
for sale and selling leather goods in interstate commerce, entered into 
an agreement, in connection with the offering for sale, sale and distri- 
bution thereof, to cease and desist: 

(1) From representing leather goods not composed exclusively of 
top grain cowhide leather as “Top Grain Cowhide” or “Genuine Top 
Grain Cowhide”; or 

(2) From representing leather goods not composed exclusively of 
split cowhide as “Split Cowhide” or “Genuine Split Cowhide”; 
provided that, nothing in this agreement shall be construed as pre- 
venting the use of any of the aforesaid terms to designate a product 
which is in fact made of the leather so designated but which leather 
is backed with material other than leather, and clear disclosure is 
made of the fact that such leather is backed with certain other desig- 
nated material. (1-22881, Feb. 14, 1951.) 

8111. “Bust Cream’”—Qualities, Properties or Results——Henry Decker, 
an individual doing business under the trade names, Fashion-Glo and 
Fashion-Glo Cosmetics, with his principal place of business located 
in New York, N. Y., engaged in the business of offering for sale and 
selling a preparation designated “Bust Cream,” sometimes called 
by the respondent “Fashion-Glo,” entered into an agreement, in con- 
nection with the dissemination of advertising of said product, to cease 
and desist representing, directly or by implication: 

(1) That the use of such Bust Cream will beneficially affect the 
firmness and structure of the breast ; 

(2) That after years of trying he has perfected a bust cream which 
will beneficially affect the firmness and structure of the breast. 
(1-23331, Feb. 21, 1951.) 

8112. Textiles for Embroidering—Prices—Harry Abrams, an indi- 
vidual operating under the trade names Embroidery Guild and Benay 
Manufacturing Co., with his principal office and place of business 
located in New York, N. Y., engaged in the business of offering for 
sale and selling textiles for embroidering, in interstate commerce, 
entered into an agreement, in connection with the offering for sale, 
sale and distribution thereof, to cease and desist with respect thereto, 
from representing directly or by implication: 

By use of the words “Wholesale Prices” or otherwise, that the prices 
charged for his products are less than the prices for which such 
products are ordinarily and customarily offered for sale and sold to 
producers thereof in the regular course of his business. (1-23324, 
Mar. 5, 1951.) 

8113. Insecticide—Effectiveness, Safety, Government Approval, ete.— 
Rox Ex Co., Inc., a Michigan corporation, with its principal place 
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of business located in Detroit, Mich., and Edward Van Kinkle, an 
individual doing business under the name Stay Chemical Co., with his 
place of business located in Detroit, Mich., engaged in the business 
of offering for sale and selling a preparation designated as both “Stay 
Spray” and “Plastic Roxide,” in interstate commerce, entered into an 
agreement, in connection with the dissemination of advertising relat- 
ing to those products, to cease and desist from representing, directly 
or by implication: 

(1) That Stay Spray or Plastic Roxide will kill all insects or all 
crawling insects that infest the interior of buildings; 

(2) That after the use of Stay Spray or Plastic Roxide, insects 
will not again reinfest the areas treated unless such representations 
are limited to a period of about six weeks after treatment and to the 
insects to which the residue of the spray remains lethal for that period 
of time; 

(8) That Stay Spray or Plastic Roxide will kill many insects not 
killed or exterminated by other methods until and unless such adver- 
tisements specify the conditions of use and the type or types of in- 
sects which will be killed by Stay Spray or Plastic Roxide, but will 
not be killed or exterminated by other methods; 

(4) That Stay Spray or Plastic Roxide will kill many insects that 
are not killed or exterminated by DDT; 

(5) That one quart of Stay Spray or Plastic Roxide is enough to 
spray most houses or the average house ; 

(6) That Stay Spray or Plastic Roxide is safe to use (or safe to use 
as directed) around food, children and pets, or that the product is not 
poisonous to warm blooded animals and human beings; 

(7) That the Federal Trade Commission or other agencies or au- 
thorities of the Federal Government have found the claims made for 
Stay Spray or Plastic Roxide to be true or that the product is ap- 
proved by the Federal Trade Commission or other agencies of the 
Federal Government. (1-23148, Mar. 9, 1951.) 

8114. Book—Old as New.—Arco Publishing Co., Inc., a New York 
corporation, with its principal place of business located in New York, 
N. Y., and Milton Gladstone and David Turner, individually and as 
officers of said corporation, engaged in the publication, sale, and dis- 
tribution of books and pamphlets, including, but not limited to, a book 
titled by them “How to Win Success in the Mail-Order Business,” 
previously published by the United States Department of Commerce 
under the title “Establishing and Operating a Mail-Order Business,” 
in interstate commerce, entered into an agreement, in connection with 
the offering for sale, sale, and distribution thereof, to cease and desist 
from: 

(1) Representing directly or by implication that any such publica- 
tion is a new work; 
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(2) Offering for sale any such publication without clearly disclos- 
ing the title under which it was previously sold. (1-23415, Mar. 9, 
1951.) 

8115. Gasoline Additive— Improving Qualities.— Winkenweder & Ladd, 
Inc., an Illinois corporation, with its principal office and place of 
business located in Chicago, Ill., engaged in the business of offering 
for sale and selling, in commerce, a product designated “Start,” entered 
into an agreement, in connection with the offering for sale, sale and 
distribution thereof, to cease and desist from representing in any 
manner : 

(a) That the product removes water from the fuel system ; 

(6) That the product prevents frozen gas tanks or gas lines except 
to such extent as it may aid in so doing 

(c) That the product leaves no water in the gas tank to freeze or 
that it ends frozen gas lines; 

(d) That the product ensures easy starting in cold weather; 

(e) That the product is effective in forming a homogeneous mass 
with water and gasoline; 

(f) That the product absorbs water in the fuel system; 

(g) That by use of the product there is no risk of frozen gas lines. 
(1-21283, Mar. 12, 1951.) 

8116. Boys’ Ranch Togs—Manufacturing Status and Source.—De Luxe 
Ranch Togs, Inc., a New York corporation, with its principal office 
and place of business located in New York, N. Y., formerly doing busi- 
ness under the name, De Luxe Ranch Togs of California, Inc., which 
name was changed on or about July 20, 1950, engaged in the business 
of offering for sale and selling, in commerce, boys’ ranch togs and other 
wearing apparel, entered into an agreement, in connection with the 
offering for sale, sale and distribution thereof, to cease and desist, 
with respect thereto, directly or impliedly through the use of the cor- 
porate name De Luxe Ranch Togs of California, Inc., and/or the 
use of such name on labels, advertising, Tettentroads, and other printed 
matter or by any other means: 

From representing that the boys’ ranch togs or other wearing apparel 
sold by it are made in the State of California until said De Luxe Ranch 
Togs, Inc., owns, operates, or controls a factory in the State of Cali- 
fornia in which such ranch togs and other wearing apparel are made. 
(1-23443, Mar. 14, 1951.) 

8117. Plastic Starch—Manufacturing Status and Preserving Qualities.— 
Gordon Chemical Co., Inc., a Pennsylvania corporation, with its prin- 
cipal place of bree Teaten at the Otis Building, cee on and 
Sansom, Philadelphia 3 3, Pa., engaged in the mene of offering for 

sale oe selling a resin place designated “Plasta Star ch,” im 
interstate commerce, entered into an agreement, in connection with 
offering for sale, Ale and distribution thereof, to cease and desist 
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from disseminating any advertisement in regard thereto which repre- 
sents directly or by implication: 

(a) That Gordon Chemical Co., Inc., is a: chemical manufacturer 
or the manufacturer of Plasta Starch; ) 

(6) That Plasta Starch resists mildew ; 

(e) That the use of said preparation can be relied upon to double 
the life of cotton or other fabrics or to increase the wearing life of 
fabrics by any definite length of time; 

(d) That said preparation penetrates individual fibers or threads 
of fabrics. (1-23010, Mar. 16, 1951.) 

8118. Sunglasses—Quality and Manufacture—Sun Glass Industries, 
Inc., a New Jersey corporation, with its principal place of business 
located in Newark, N. J., engaged in the business of offering for sale 
and selling sunglasses, in interstate commerce, entered into an agree- 
ment, in connection with the offering for sale, sale and distribution 
thereof, to cease and desist from representing, directly or by impli- 
cation: , 

(a) That such sunglasses contain the finest lenses; and 

(6) That the lenses of such sunglasses are ground and polished. 
(1-23101, Mar. 16, 1951.) ‘ 

8119. Metal Awnings—Economy and Durability—Koolvent Metal 
Awning Co., a Georgia corporation, with its principal place of busi- 
ness located in Atlanta, Ga., engaged in offering for sale and selling, 
in commerce, metal awnings designated “Koolvent,” in interstate com- 
merce, entered into an agreement, in connection with the offering for 
sale, sale and distribution thereof, to cease and desist from represent- 
ing, directly or by implication: 

(a) That Koolvent Awnings require no maintenance ; 

(6) That the initial cost of Koolvent Awnings is the only cost; 

(c) That Koolvent Awnings are windproof or stormproof. 
(1-23460, Mar. 16, 1951.) : 

8120. Boiler Repair Product—Nature and Effectiveness—Norman A. 
Semmers, an individual and sole proprietor trading as Silver King 
Manufacturing Co., with his principal office and place of business 
located in Philadelphia, Pa., engaged in the business of offering for 
sale and selling, among other products, “Silver King Boiler Solder,” 
in interstate commerce, entered into an agreement, in connection with 
the offering for sale, sale and distribution thereof, to cease and desist 
from: 

(1) Representing directly or by implication that use of the product 
will affect a permanent repair of a leaky boiler; 

(2) Using the word “Solder” as a part of the brand name or as 
otherwise descriptive of this product without clearly disclosing that 
the effectiveness of the product depends principally upon its vege- 
table fiber content. (1-23469, Mar. 23, 1951.) 
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8121. Disinfectant—Effectiveness and Safety.—Milner Products Co., a 


Mississippi corporation, with its principal place of business located in 
Jackson, Miss., and R. E. Dumas Milner, Howard S. Cohoon, and 
Thurman L. Pitts, as individuals and as officers of said corporation, 
engaged in offering for sale and selling in commerce, a pine oil dis- 
infectant designated “Pine-Sol,” entered into an agreement, in con- 
nection with the offering for sale, sale, and distribution thereof, to 
cease and desist from representing, directly or impliedly : 

(1) That said product will kill germs or is effective as a germicide 
unless said representations are limited to the effectiveness of said prod- 
uct in killing fungi and gram-negative bacteria ; 

(2) That said product is effective in killing spore forming bacteria; 

(3) That said product will kill such-germs as those causing pneu- 
monia, tetanus and diphtheria; 

(4) That said product will meet every standard of the ideal disin- 
fectant and bactericide; 

(5) That said product has a high coefficiency of disinfection against 
many common pathogenic bacteria unless representations concerning 
its effectiveness as a disinfectant are limited to fungi and gram- 
negative bacteria; 

(6) That said product is nontoxic and nonirritating to the skin. 
(1-23271, Mar. 27, 1951.) 

8122. Sunglasses—Tests, Certification and Relevant Facts.—Safety 
Standards for Sun’Glasses Inc., a New York corporation with its place 
of business located in New York, N. Y., and Daniel De Gorter, indi- 
vidually and as an officer of said corporation, engaged in the promo- 
tion of the sale of sun glass lenses made of thermally curved plate 
glass, and in the interest thereof, engaged in the sale of certain seals 
or stickers referred to as “20/20 labels” and certain certificates, re- 
ferred to as “20/20 certificates,” used in the sale of such lenses and 
sun glasses containing such lenses, entered into an agreement, in con- 
nection with the promotion of the sale, sale, issuance or authorization 
thereof, to cease and desist from: . 

(1) Using, or authorizing others to use any seal, label, or certificate, 
or any advertising, which represents directly or by implication that 
such sun glass lenses have been control-checked or tested by an inde- 
pendent testing laboratory and found to meet certain specifications, 
unless and until the lenses concerning which such representation is 
made, have, in fact, been adequately sampled, the selections for testing 
are personally made by the laboratory’s representative from an entire 
stock of lenses and sufficient control is exercised to assure that the 
stock of lenses does in fact meet the specifications with which the 
lenses are claimed to comply; 

(2) Using or authorizing others to use any seal, label, certificate or 
advertising containing the words “Twenty-Twenty” or the symbol 
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“20/20” in connection with or as descriptive of such sun glass lenses, 
except in compliance with paragraph (1) above, and further, unless a 
clear disclosure is made that the lenses are protective and not correc- 
tive; 

(3) Representing directly or by implication that any specifications 
set or established by Safety Standards for Sun Glasses Inc. regarding 
the characteristics or quality of sun glass lenses are higher or more 
exacting than standards established by the National Bureau of Stand- 
ards, or any other authority, when such is not a fact. (1-22832, Mar. 
OTGIOST 

8123. Crib Mattresses, etc.—Qualities and Approval.—Bunny Bear, Inc., 
a Massachusetts corporation, with principal office and place of busi- 
ness located in Everett, Mass., engaged in offering for sale and selling 
in commerce, crib mattresses, play pen pads, and allied products, in 
interstate commerce, entered into an agreement, in connection with the 
offering for sale, sale, and distribution thereof, to cease and desist from 
representing in any manner : 

(a) That any of the products is waterproof unless and until such 
time as the complete outercovering thereof shall be impervious to 
water or moisture throughout the life of such product. 

(6) That any of the products is stainproof when it is capable of 
being stained. 

(c) That any of the mattresses (1) improve or materially affect 
posture or (2) develop or insure development of straight or sturdy 
bodies. 

(zd) That any of the products is recommended or approved by any 
person or group of persons by whom it is not recommended or ap- 
proved. (1-21848, Mar. 27, 1951.) 

8124. Fountain Pens—Composition, Value, Special Offers, Guarantee, 
etc.—Penman Co., Inc., an Illinois corporation, with its principal place 
of business located in Chicago, Ill., trading under the assumed name, 
M. P. K. Co., and Martin P. King, Nelson J. McMahon, and Edward 
H. Larson, individually and as officers of said corporation, engaged in 
the offering for sale, sale, and. distribution of fountain pens, in inter- 
state commerce, entered into an agreement, in connection with the 
offering for sale, sale, and distribution thereof, to cease and desist 
from representing directly or by implication: 

(1) That the purchaser’s name or initials are engraved or printed 
in gold letters on such pens and pencils when in fact no gold is used 
in the lettering; 

(2) That any part of the fountain pens is gold plated, unless it is 
mechanically plated with gold, or gold alloy of not less than 10 karat 
fineness, and the proportional weight and karat fineness of the plate is 
clearly shown in immediate conjunction with such representation ; 

(3) That purchasers save up to $10 per set and from otherwise rep- 
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resenting that such pens and pencils have a value far in excess of the 
customary and usual retail price; 

(4) That any offer which is regularly made in the usual course of 
business is a special or an introductory offer or is limited as to time; 

(5) That such pens and pencils are guaranteed unless in direct con- 
nection with such representation a clear disclosure is made respecting 
the terms and limitations of the guarantee. (1-17618, Apr. 3, 1951.) 

8125. Starch—Economy, Durability, Competitive Products, ete——The 
Stevens-Wiley Manufacturing Co., Inc., a Pennsylvania corporation, 
with its principal office and place of business located in Philadelphia, 
Pa., engaged in the business of offering for sale and selling an aqueous 
dispersion of polyvinyl acetate, a water-soluble gum, preservative and 
perfume, designated “Plex,” in interstate commerce, entered into an 
agreement, in connection with the offering for sale, sale and distribu- 
tion thereof, to cease and desist with respect thereto, from represent- 
ing directly or by implication: 

(1) That said preparation is a permanent starch; 

(2) That said preparation can be relied upon to double the life of 
fabrics or to increase the wearing life of fabrics by any definite length 
of time; 

(3) That ordinary starch merely coats the surface of fabrics; 

(4) That said preparation penetrates individual fibers or threads 
of fabrics. (1-23052, Apr. 3, 1951.) 

8126. Skip Tracer Post Cards—Nature of Business —General Forward- 
ing Co., Inc., a California corporation, with its principal place of 
business located in San Francisco, Calif., and David Fyne, Ruth Pap- 
kin, and Rita Crosier, as individuals and as officers of said corpora- 
tion, engaged in the business of selling and distributing skip tracer 
post cards designed and intended to be used by creditors and collec- 
tion agencies and others, in obtaining information concerning debtors, 
in interstate commerce, entered into an agreement, in connection with 
the offering for sale, sale and distribution thereof, to cease and desist 
from: 

(1) Using the name General Forwarding Co., Inc., or any other 
name of similar import, to designate, describe, or refer to their busi- 
ness; or otherwise representing, directly or by implication, that they 
are connected in any way with the movement or transportation of 
goods or shipments, or with the delivery of goods or shipments to the 
consigneees thereof ; 

(2) Representing directly or by implication that persons concerning 
whom information is sought through their post cards or other material 
are, or may be, consignees of goods or packages being held by them, 
or that the information sought through such means is for the purpose 
of enabling them to make delivery of goods or packages to such 
persons; 
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(3) Using, or supplying others for use, post cards or other mate- 
rial which represents directly or by implication that their business is 
other than that of obtaining information for use in the collection of 
debts, or that the information sought through such post cards or other 
material is for any purpose other than for use in the collection of 
debts. (1-23311, Apr. 3, 1951.) 

8127. Perfumes—Domestic as Foreign—Philip S. Willingmyre, an 
individual doing business under his own name, with places of business 
in Merchantville, N. J., and Philadelphia, Pa., engaged in the business 
of offering for sale and selling perfumes, entered into an agreement, 
in connection with the dissemination of advertising relating to that 
product, to cease and desist from: 

(1) Referring to such perfumes as “French” perfumes; 

(2) Using the brand names “Tete-a-Tete,” and “Etonnant” and 
“Faux-Pas” or any other French or other foreign terms or words to 
designate, describe or refer to such perfumes, or to any other toilet 
preparations, compounded in the United States, without clearly dis- 
closing in connection therewith that such products are compounded 
in the United States. (1-20768, Apr. 10, 1951.) 

8128. Electric Fence Control Units—Operation—Norman F. Agnew 
and W. Porter Place, copartners trading as Farmers Engineering & 
Mfg. Co., and C. A. McDade, an individual trading as C. A. McDade 
Co., both with general offices and principal places of business located 
in Pittsburgh, Pa., engaged in the business of offering for sale and 
selling electric fence control units designated “Kleen-Line,” in inter- 
state commerce, entered into an agreement, in connection with the 
offering for sale, sale and distribution thereof, to cease and desist from 
representing directly or by implication: 

That said electric control units will give trouble-free operation. 
(1-21473, Apr. 10, 1951.) 

8129. Reducing Devices—Healthful Qualities and Earnings.——The Aci- 
form Corp., an Illinois corporation, with its principal place of business 
located in Chicago, Ill., engaged in the business of offering for sale 
and selling devices designated “Gyro-Lator Equipment,” entered into 
an agreement, in connection with the dissemination of advertising 
relating to that product, to cease and desist from representing, directly 
or by implication: 

(1) That use of its equipment reduces body measurements, nor- 
malizes fat distribution, effects the redistribution of body fat, increases 
or intensifies the oxidation of adipose tissue or otherwise brings about 
loss of weight or loss of body fat; 

(2) That use of its equipment stimulates circulation or sluggish 
cells, energizes the body, stimulates, conditions or normalizes body 
functions, improves muscle tone, rates physical well-being or gives 


new Vitality or life; 
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(3) That use of its equipment constitutes a health program, pro- 
vides massage or internal massage or restores or produces figure 
beauty ; 

(4) That use of its vibratory equipment or the vibratory part of 
its equipment provides passive exercise ; 

(5) That use of its equipment effects complete physical or mental 
relaxation of nerve or muscle tension or freedom from fatigue, or 
vitalizes the scalp; 

(6) That use of its equipment constitutes an adequate or effective 
foot or leg massage or relieves the feet or legs of fatigue; 

(7) That purchasers of its equipment may reasonably expect earn- 
ings of $18,000 and more per year or any other amount in excess of 
the net average earnings made by a substantial number of users of the 
equipment in the ordinary and usual course of business and under 
normal conditions and circumstances. (1-21810, Apr. 13, 1951.) 

8130. Metal Awnings—Economy and Durability—Koolvent Metal 
Awning Corp. of America, a Pennsylvania corporation, with its prin- 
cipal place of business located in Pittsburgh, Pa., engaged in the 
licensing of manufacturers to produce metal awnings designated 
“Koolvent,” and in connection therewith preparing, offering for sale 
and selling advertising material purporting to describe such Koolvent 
Metal Awnings, in interstate commerce, entered into an agreement, to 
cease and desist from representing directly or by implication: 

(1) That Koolvent Awnings require no maintenance; 

(2) That the initial cost of Koolvent Awnings is the only cost; 

(3) That Koolvent Awnings are windproof or stormproof. (1- 
22001, Apr. 13, 1951.) 

8131. Insecticide—Effectiveness and History—Eagle Products Co., 
Inc., a Tennessee corporation, with its principal office and place of 
business located in Chattanooga, Tenn., engaged in offering for sale 
and selling in commerce, an insecticide designated “Spra-Kill,” in 
interstate commerce, entered into an agreement, in connection with the 
offering for sale, sale and distribution thereof, to cease and desist from 
representing in any manner: f 

(a) That the product is sure or instant in action or that it is safe; 

(6) That the ingredients composing the product are entirely new. 
(1-23828, Apr. 18, 1951.) 

8132. Medicinal Preparation—Therapeutic Properties.— The Ocey Crys- 
tine Corp., a Connecticut corporation, with its principal office and 
place of business located in Salisbury, Conn., engaged in the business 
of offering for sale and selling a drug product designated Occy Crys- 
tine, entered into an agreement, in connection with the dissemination 
of advertising relating to that product, to cease and desist from repre- 
senting, directly or by implication, that the product has a synergistic 
action or that it has any beneficial effect on diseases and physical con- 
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ditions except such benefit as it may afford to such extent as it may 
act as a laxative, cathartic, cholagogue and as to such mild diuretic 
effect as may be afforded through its use. 

It is understood that if the Occy-Crystine Corp. should at any future 
date believe that this stipulation should be amended, it may advise the 
Federal Trade Commission of the reasons for such belief and request 
that the Federal Trade Commission consider amending this stipula- 
tion. (1-21467, Apr. 13, 1951.) 

8133. Dental Reliner—Effectiveness——Plasti-Liner Co., Inc., a New 
York corporation, with its principal place of business located in 
Buffalo, N. Y., engaged in the business of offering for sale and selling, 
in commerce, a dental reliner designated “Plasti-Liner” and “Brimm’s 
Plasti-Liner,” entered into an agreement in connection with the dis- 
semination of advertising that product, to cease and desist from rep- 
resenting directly or by implication: 

That application of this preparation will accomplish permanent 
results in the re-fitting or tightening of dental plates, or will assure 
perfect fitting plates. (1-20934, Apr. 18, 1951.) ; 

8134. Permanent Starch—Durability, Comparative Merits, etc.-—Texize 
Chemicals, Inc., a South Carolina corporation, with its principal office 
and place of business located in Greenville, S. C., engaged in the busi- 
ness of offering for sale and selling a resin plasticizer designated 
“Texize Péiansnent Resin Starch,” in interstate commerce, entered into 
an agreement, in connection with the offering for sale, sale and dis- 
tribution thereof, to cease and desist from representing directly or by 
implication : 

(a) By use of the word “Permanent” as a part of the brand name 
thereof or in any other manner that garments once treated therewith 
need never be starched again; 

(6) That the preparation starches fabrics in an entirely new way 
or in any other manner that there is any substantial difference between 
the methods of starching fabrics with the aforesaid preparation and 
with other starches; 

(c) That the aforesaid preparation penetrates the individual fibers 
or threads of fabrics; 

(d) That said preparation doubles the life or increases the wearing 
life of fabrics to which it is applied by any definite length of time. 
(1-23177, Apr. 20, 1951.) 

8135. Boiler Repair Compound—Qualities, Nature and Tests——EHagle 
Chemical Products Co., a Pennsylvania corporation with its prin- 
cipal place of business located in Philadelphia, Pa., and Charles Aus- 
lander, Alexander Auslander and Eda Auslander, as individuals and 
as oflicers of said corporation, engaged in offering for sale and selling 
in commerce a boiler compound preparation designated “Eagle Boiler 
Seal,” in interstate commerce, entered into an agreement, in con- 
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nection with the offering for sale, sale, and distribution thereof, to 
cease and desist from representing directly or by implication that 
said preparation : 

(a) Will permanently repair leaks or cracks or cracks in steam or 
hot water systems or in any of the component parts thereof; 

(6) Seals leaks or cracks in steam or hot water systems or in any 
of the component parts thereof except to the extent that it may tem- 
porarily seal small or minor leaks appearing therein; 

(c) Isa metallic solder or effects a metallic seal ; 

(zd) Cleans a steam or hot water system or any of the component 
parts thereof ; 

(e) Was formulated or tested under the auspices of Columbia Uni- 
versity. (1-23369, Apr. 23, 1951.) 

8136. Ribbons—Composition.— Kessler & Gorman, Inc., a New York 
corporation, with its principal place of business in New York, N. Y., 
and Ben A. Grossman an individual, trading as Shari Ribbon Co., New 
York, N. Y., engaged in offering for sale and selling ribbons, in com- 
merce, entered into an agreement in connection with the offering for 
sale, sale and distribution thereof, to cease and desist from: 

Using the words “Satin,” “Taffeta” or “Velvet” in advertising, 
labeling, or branding, or otherwise as descriptive of ribbon material 
wholly composed of rayon fiber, provided, however, that such de- 
scriptive words may be used when, in connection therewith, a clear 
disclosure is made by use of the word “rayon” that such ribbon ma- 
terial is wholly composed of rayon, as for example, “Rayon Satin,” 
“Rayon Taffeta” or “Rayon Velvet.” (1-23361, Apr. 30, 1951.) 

8137.1 Hair Cosmetics and Correspondence Course—Qualities.—Alvin 
Eugene Boler and Amanda L. Boler, copartners doing business under 
the trade name Amanda-L Co., with their principal place of business 
located in Chicago, Ill., engaged in the business of offering for sale 
and selling cosmetics designated “Amanda-L Guaranteed Double 
Strength Hair Aid” and “Amanda-L Temple Salve” and a correspond- 
ence course in beauty culture designated “Amanda-L Correspondence 
Course,” entered into an agreement, in connection with the disseminat- 
ing of advertising relating to those products to cease and desist from 
representing directly or by implication: 

(1) That Amanda-L Guaranteed Double Strength Hair Aid and 
Amanda-L Temple Salve have antiseptic, anti-bacterial, or germ- 
killing properties; 

(2) That Amanda-L Guaranteed Double Strength Hair Aid reju- 
venates the hair; 

(3) That thane L Guaranteed Double sien seb Hair Aid relieves 
itchy scalp; 


1 Supplemental. 
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Alvin Eugene Boler and Amanda L. Boler also agreed that in con- 
nection with the offering for sale, sale, and distribution in commerce of © 
a correspondence course, to cease and desist from representing : 

(4) That the Amanda L Correspondence Course includes a course 
of study in hair growing. 

It is also stipulated and agreed that this stipulation is supplemental 
to Stipulation No. 7537, executed by Alvin Eugene Boler and Amanda 
L. Boler and approved ae accepted by the Federal Trade Commission 
on November 21, 1946,? which stipulation remains in full force and 
effect. (1-20319, May 4, 1951.) 

8138. Angora Rabbits—Opportunities, Profits, Prices, ete—William L. 
White, an individual trading as White’s Rabbitry with his principal. 
place of business located in Newark, Ohio, engaged in offering for 
sale and selling in commerce, Angora rabbits, in interstate commerce, 
entered into an agreement, in connection with the offering for sale, and 
selling Angora rabbits, to cease and desist from represen ing, directly 
or by implication: 

(1) That one grown Angora rabbit will produce one pound of rabbit 
hair per year; 

(2) That the Angora rabbits which he sells are bred and raised by 
him when a substantial number of those sold are purchased from 
other breeders; 

(3) That the price of rabbit hair per pound is a definite price when 
the time between quotation and publication is such as not to permit a 
current price quotation ; 

(4) That no experience is necessary in order to operate a profitable 
rabbitry ; 

(5) That raising Angora rabbits is a business in which success is 
guaranteed ; 

(6) That the market for Angora rabbit hair is unlimited, year- 
round, stable and protected ; 

(7) That Angora rabbit hair is ideal for surgical bandages ; 

(8) That a definite net profit per animal can be realized ; 

(9) That there is a demand for breeding stock and no pressure of 
competition ; 

(10) That every Angora rabbit sold is a healthy thoroughbred A-1 
rabbit hair producer ; and 

(11) By giving a definite price per pound for Angora rabbit hair, 
that there is but one grade of rabbit hair, when as a matter of fact 
there are several grades, the prices of which fluctuate. (1-23397, May 
11, 1951.) 

8139. Anemia Treatment—Therapeutic Properties—Boncquet Labora- 
tories, Inc., a California corporation, with its principal place of busi- 
ness erie: in Glendale, Calif., Samuel J. Ripple, Dorothy M. Faia, 


2See 43 F. T. C. 763. 
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and Lawrence A. Williams, individually and as officers thereof, and 
August Faia, individually, engaged in offering for sale and selling 
in commerce, a medicinal preparation designated “Boncquet. Tablets,” 
entered into an agreement, in connection with the dissemination of 
advertising relating to that product, to cease and desist from repre- 
senting directly or by implication : 

(a) That the product is effective in the treatment of anemia unless 
clearly limited to iron deficiency anemia caused by a deficiency of 
iron in the diet ; 

(6) That the product has any therapeutic value in the treatment 
of borderline anemia, nutritional anemia or secondary anemia; 

(c) That the product is effective in the treatment of listlessness, a 
dragged-out feeling, tiredness, weakness, depression, an “all-in” feel- 
ing, lack of ambition, lack of energy, lack of vitality, premenstrual 
distress and pallor, nervousness, lack of appetite or restless sleep, 
unless clearly limited to cases resulting from iron deficiency anemia 
caused by a deficiency of iron in the diet; | 

(d) That the product increases the hemoglobin content of the blood, 
improves the red blood cell count, or otherwise “builds better blood” 
unless clearly limited to cases resulting from iron deficiency anemia 
caused by a deficiency of iron in the diet; 

(¢) That the yeast, liver concentrate or red bone marrow in the 
product have any value in the treatment of anemia; 

(7) That anemia is more prevalent than is actually the case. 
(1-23773, May 14, 1951.) 

8140. Metal Awnings—Durability and Economy.—Orchard Brothers, 
Inc., a New Jersey corporation, with its principal place of business 
located in Rutherford, N. J., engaged in offering for sale and selling 
in commerce, metal awnings designated “Alumaroll,” in interstate 
commerce, entered into an agreement, in connection with the offering 
for sale, sale and distribution thereof, to cease and desist from repre- 
senting directly or by implication: 

(a) That Alumaroll Awnings require no maintenance; 

(6) That the initial cost of Alumaroll Awnings is the only cost; 

(c) That Alumaroll Awnings are stormproof. (1-22428, May 18, 
1951.) 

8141. Dog Foods—Therapeutic Properties and Composition —A. K. Zinn 
& Co., a Michigan corporation, trading as Peerless Dog Food Co., with 
its principal office and place of business located in Battle Creek, Mich., 
engaged in the business of offering for sale and selling in commerce, 
dry dog foods, among them being those designated Peerless Ration, 
Peerless Kibbled Biscuit, Peerless Sportsman Dog Food, and Peerless 
Charcoal Biscuit, entered into an agreement, in connection with the 
dissemination of advertising relating to those products, to cease and 
desist from representing in any manner: 
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(a) That Peerless Charcoal Biscuit acts as a general conditioner, 
corrects stomach disorders, or tends to correct bad breath or indi- 
gestion ; 

(6) That the products contain meat. (1-21719, May 28, 1951.) 

8142. Rat Poison—Effectiveness and Safety —John Opitz, Inc., a New 
York corporation, with its principal office and place of business located 
in Long Island City, N. Y., engaged in offering for sale and selling in 
commerce, a product designated “J—O Paste,” in interstate commerce, 
entered into an agreement, in connection with the offering for sale, 
sale and distribution thereof, to cease and desist from representing in 
any manner: 

(a) That the product will rid premises of rats or completely elim- 
inate them therefrom; 

(6) That the product is safe; provided however that this shall not 
be construed as an agreement not to represent that it is safe except if 
taken internally by humans or domestic animals; . 

(c) That the product affords complete control of roach or rat infes- 
tations or that it is the most effective poison for rats or roaches, or 
that it contains the most toxic chemical used in pest extermination; 

(d) That rats which consume the product will vanish from or leave 
premises to die. (1-16393, May 23, 1951.) 

8143. Shoes—Private Business as Guild.—Lincoln Mathews and Paul 
G. Mathews, copartners trading as The Mathews Guild, with their 
principal place of business located in Weymouth, Mass., engaged in 
offering for sale and se}ling in commerce, shoes, in interstate commerce, 
entered into an agreement, to cease and desist from: 

Using the word “Guild,” or any other word or words of similar 
import, as part of their trade name or from otherwise representing 
directly or by implication that their business is a guild or association 
or anything other than a commercial enterprise operated for profit. 
(1-23345, May 28, 1951.) 

8144. Paint Spray Gun—Comparative Merits—The American Brake 
Shoe Co., a Delaware corporation, with its principal place of business 
located at 230 Park Avenue, New York 17, N. Y., engaged in the 
business of offering for sale and selling a product for use in spraying 
paint designated “Micro-Spray”—a paint spray gun, in interstate 
commerce, entered into an agreement, in connection with the offering 
for sale, sale and distribution thereof, to cease and desist from dis- 
seminating any advertisement in regard thereto which represents, 
directly or by implication : 

(1) That Miecro-Spray gun produces a smoother paint finish, 
atomizes paint more finely, distributes paint more evenly or produces 
a better breakup of paint than competitive paint spray guns; 

(2) That Micro-Spray gun uses less paint or requires less air than 
competitive paint spray guns. (1-23943, June 15, 1951.) 
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8145. Knit Garments—Dealer Operating Mill.—The L. N. Gross Co., an 
Ohio corporation, with its principal office and place of business located 
in Cleveland, Ohio, and Bradley Knitting Mills, Inc., an Ohio corpo- 
ration, with its principal office and place of business located in Cleve- 
land, Ohio, and Julius S. Gross, Nedward Gross and William V. 
Gross, individually and as oflicers of the corporations are engaged 
in the business of offering for sale and selling wearing apparel in 
interstate commerce. 

Bradley Knitting Mills, Inc., agreed, that in connection with the 
offering for sale, sale and distribution of wearing apparel, it will 
forthwith cease and desist from using “knitting” or “mills” in its 
corporate name or from otherwise representing in any manner that 
it owns, operates or controls a knitting mill or that it manufactures 
the wearing apparel. 

The L. N. Gross Co., Julius Gross, Nedward Gross and William V. 
Gross, and each of them agreed, that in connection with the offering 
for sale, sale and distribution of wearing apparel, they will forthwith 
cease and desist from representing in any manner that the corporation 
now known as Bradley Knitting Mills, Inc., owns, operates or controls 
a knitting mill or that it manufactures the wearing apparel. (1-23814, 
June 15, 1951.) 

8146. Electric Welding Device—Safety.—Andre K. Birten, an individ- — 
ual trading as Magic Electro Welder Manufacturing Co., with his 
place of business located in New York, N. Y., engaged in the offering 
for sale and selling an electric welding device designated “Magic 
Welder,” in interstate commerce, entered into an agreement, in con- 
nection with the offering for sale, sale, and distribution thereof, to 
cease and desist from: 

(1) Advertising or representing that such device is entirely safe or 
is safe for home use unless affirmative disclosure is made as to the 
proper wiring and fusing of the circuit on which the device is used; 

(2) Distributing or selling such device unless the word “Caution” 
or “Warning,” together with adequate directions for safe use of the 
device, is firmly affixed to the device in a lasting manner plainly in- 
forming the user that failure to follow directions may create a 
dangerous firehazard. (1-19637, June 13, 1951.) 

8147. Medicinal Preparation—Safety.— Melvin Co., a California cor- 
poration, with its principal place of business located in South Pasa- 
dena, Calif., engaged in the business of offering for sale and selling 
a medicinal preparation designated “Dozets,” entered into an agree- 
ment, in connection with the dissemination of advertising relating 
to that product, to cease and desist from failing to reveal that the 
taker shall “Follow the label—avoid excessive uses.” (1-20518, June 
26, 1951.) 
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8148. Nylon Socks—Tests and Qualities—Abraham & Straus, Inc., a 
New York corporation, with its principal place of business located in 
New York, N. Y., engaged in the business of offering for sale and sell- 
ing nylon socks, in commerce, entered into an agreement in connection 
with the offering for sale, sale, and distribution thereof, to cease and 
desist from representing, directly or by inference: 

(1) That any claim with respect to its socks is predicated upon 
research by a testing laboratory, unless such claim is based upon re- 
ports of actual tests conducted by a competent testing laboratory as 
represented ; 

(2) That such socks never lose their color ; 

(3) That such socks are mildewproof. (1-22670, June 26, 1951.) 

8149. Bed Boards—Therapeutic Properties.—Sears, Roebuck & Co., a 
New York corporation, with its principal place of business located in 
Chicago, Ill., engaged in offering for sale and selling in commerce, 
bed boards, entered into an agreement, in connection with the dis- 
seminating of advertising relating to that product, to cease and desist 
from representing directly or by implication: 

(a) That the bed boards are of any benefit for sacroiliac conditions, 
lumbago, or arthritis except where such conditions are aggravated by 
overly soft mattresses or sagging springs; 

(6) That the bed boards are of any benefit in the treatment of heart 
conditions. (1-23947, June 29, 1951.) 

8150. Electric Welding Device—Safety.—Ergolyte Manufacturing Co., 
a Pennsylvania corporation, with its principal place of business lo- 
cated in Philadelphia, Pa., engaged in the offering for sale, sale and 
distribution of an electric welding device designated “Ergolyte 
Junior Welding Kit,” in interstate commerce, entered into an agree- 
ment, in connection with the offering for sale, sale and distribution 
thereof, to cease and desist from: 

(1) Advertising or representing that such device is entirely safe 
or is safe for home use unless affirmative disclosure is made as to the 
proper wiring and fusing of the circuit on which the device is used; 

(2) Distributing or selling such device unless the word “Caution” 
or “Warning,” together with adequate directions for safe use of the 
device, is firmly affixed to the device in a lasting manner plainly in- 
forming the user that failure to follow directions may create a danger- 
ous fire hazard. (1722555, Mar. 23, 1951.) 
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DECISIONS OF THE COURTS * 


GOLD TONE STUDIOS, INC., ET AL. v. FEDERAL TRADE 
COMMISSION ? 


No. 178, Docket 21, 163—F. T. C. Docket 4779 


(Court of Appeals, Second Circuit. July 5, 1950) 


WorDS AND PHRASES—‘TINTED” AND “COLORED” PHOTOGRAPHS—WHETHER Sy- 
NONYMOUS IN MINDS OF PUBLIC ARTISTS, OR PHOTOGRAPHERS 


In proceeding to review and set aside order of Federal Trade Commission 
to cease and desist, in connection with offering for sale and sale and 
distribution in commerce of photographs, from using words “oil painted” 
or the like to refer to tinted or colored photographs, evidence sustained find- 
ing of Commission that “tinted” and “colored” are not, in the minds of the 
public, artists, or photographers, synonymous, in that “tinted” refers to a 
photograph which has been only partly touched with the: pigment, while 
“colored” refers to a photograph fully covered with color. 


APPELLATE PROCEDURE AND PROCEEDINGS—I'INDINGS OF COMMISSION—IF SUPPORTED 
BY EVIDENCE 


The findings of the Federal Trade Commission cannot be disturbed by 
the Court of Appeals when supported by substantial evidence. 


METHODS, ACTS AND PRACTICES—MISREPRESENTATION—TRADE OR CORPORATE 
NaMEes—‘Gotp TONE’ FOR PHOTOGRAPHIC BUSINESS—IF Nor SUBSTANTIALLY 
ENGAGED IN FINISHING PRODUCT BY SUCH PROCESS 


In proceeding to review and set aside order of Federal Trade Com- 
mission to cease and desist in connection with the offering for sale and sale 
and distribution in commerce of photographs, from using words “gold tone” 
or words of similar meaning in corporate name, evidence sustained Com- 
mission’s finding that use of the term “gold tone” in petitioner’s corporate 


1 During the period covered by this volume, namely, July 1, 1950 to June 30, 1951, the 
Supreme Court in Federal Trade Commission vy. Alberty et al., on Oct. 9, 1950, 340 U.S. 
818, denied petition for writ of certiorari to review the decision of CA—DC of Mar. 20, 
1950, 182 F. (2d) 36, 46 F. T. C. 14538, which modified and affirmed as modified, the 
Commission’s desist order in Alberty, et al., D. 5101, Feb. 4, 1948, 44 F. T. C. 475. 

The court below had granted the relief requested by respondents in the Commission 
proceeding, by striking from the order the requirement that their advertisement of thera- 
peutic effectiveness of “Oxorin Tablets” also state “that the condition of lassitude is caused 
less frequently by simple iron deficiency anemia than by other causes and that in such 
eases this preparation will not be effective in relieving or correcting it”, and in connection 
with advertisements of ‘‘Phoso-B”, striking the phrase “Under the principles of the 


Homeopathic School of Medicine.” 
2 Reported in 183 F. (2d) 257. For case before the Commission, see 45 F. T. C. 206. 
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name to refer to a photographic business not substantially engaged in finish- 
ing photographs by the gold tone process had a probable tendency to deceive 
the purchasing public. 


CEASE AND DESIST ORDERS—MISREPRESENTATION—TRADE OR CORPORATE NAMES— 
“GoLp TONE” FOR PHOTOGRAPHIC BUSINESS—WHERE Nort SUBSTANTIALLY EN- 
GAGED IN FINISHING PrRopUCT By SUCH PROCcESS—iIFr PROBABLE TENDENCY TO 
DECEIVE 


. The fact that use of term “gold tone’ in name of corporation not engaged 
in finishing photographs by gold tone process had a probable tendency to 
deceive purchasing public was sufficient to sustain Federal Trade Com- 
mission’s cease and desist order forbidding use of such term in corporate 
name. 


APPELLATE PROCEDURE AND PROCEEDINGS—CEASE AND DESIST ORDERS—SELECTION 
oF APPROPRIATE AS PRIMARILY IN COMMISSION DISCRETION 


The selection of the appropriate remedy to prevent probable deception of 
purchasing public is a matter within the discretion of the Federal Trade 
Commission and will be reviewed only where abused. 


CEASE AND DESIST ORDERS—SCOPE—TRADE OR CORPORATE NAMES—W HERE FURTHER 
Usk PROHIBITED—IF IDENTIFYING AND EXPLANATORY REFERENCE, IN CONTINUING 
Business UNDER PERMITTED NEw NAME, ALSO PROHIBITED 


Provision in cease and desist order of Federal Trade Commission forbid- 
ding corporation, in doing business under a permitted new name, to make it 
plain that it was the same corporation which formerly did business under 
the prohibited name, was an abuse of discretion and order would be modified 
so as to allow corporation to identify itself as one formerly doing business 
under prohibited name. 


(The syllabus, with substituted captions, is taken from 183F. (2d) 257) 


On petition to review and set aside order to cease and desist of 
Commission, order affirmed as modified. 

MacFarlane, Harris and Goldman (Mr. Harry D. Goldman, of 
counsel) of Rochester, N. Y., for petitioners. 

Mr. W. T. Kelley, General Counsel, Mr. James W. Cassedy, Associ- 
ate General Counsel, and Mr. Alan B. Hobbes, Attorney, all of Wash- 
ington, D. C., for the Commission. 


Before Swan, Aucusrus N. Hanp and Cuasn, Circuit Judges. 

[258] Cuasr, Circuit Judge: 

This is a petition to review and set aside an order of the Federal 
Trade Commission requiring petitioners, among other things, to cease 
and desist, in connection with the offering for sale, sale, and distribu- 
tion in commerce of photographs, from (1) using the words “oil 
painted portraits,” “oil painted” or the like to refer to a tinted or 
colored photograph; (2) using the words “oil colored portrait” “col- 
ored in oils” or the like to refer to a tinted photograph; and (3) using 
the words “Gold-Tone,” or words of similar import or meaning, as 
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a corporate or trade name or otherwise, to refer to a photographic 
reproduction which is not a product of a finishing process involving 
the use of a toning or developing bath using salts or chloride of gold, 
or to a photographic business “not substantially engaged” in finishing 
photographs by such a process. The Commission found such use of 
these words to be a deceptive act or practice in commerce and that a 
proceeding by it in respect thereof would be in the public interest. 
15 U.S. C. § 45. 

Petitioners argue, first, that the terms “oil colored” and “colored 
in oils” do not deceptively describe their photographic reproduction. 
These were, in major part, sepia photographs tinted or colored in 
varying degrees. There was, however, evidence to support the Com- 
mission’s finding that “tinted” and “colored” are not, in the minds 
of the public, artists or photographers, synonymous, in that the former 
refers to a photograph which has been only partly touched with the 
pigment, while the latter refers to one fully covered with color. While 
there was evidence to the contrary, the Commission’s findings cannot 
be disturbed by us when they are supported, as here, by substantial 
evidence. Hxcelsior Laboratory, Inc. v. Federal Trade Commission, 
2 Cir., 171 F. (2d) 484. [45 F.T. C. 1087348. & D. 792. | 

“Gold toning” or the “gold tone process” is a recognized method 
of finishing photographs by the use of a finishing bath containing 
gold chloride or some other gold salt. Petitioners do not object to so 
much of the Commission’s order as forbids them from using the term 
“Gold-Tone” to refer to photographs not finished by that process. 
But they do claim that the use of the term in their corporate name 
does not, and is not likely to, deceive the general public and that, while 
in extraordinary circumstances an expert photographer might be 
deceived by the use of those words in the corporate name, in such 
cases the public interest is not [259] substantial. While there was no 
evidence that any member of the general public was even actually 
deceived, there. was evidence that persons do specify “gold tone” 
when they place orders for additional copies of photographs they 
know have been finished with the “gold-tone” process; that some cus- 
tomers so specify on originally placing orders for photographs; and 
that amateur photographers who read photography publications are 
familiar with the technical meaning of that term. We think this 
evidence sufficient to support the Commission’s finding that the use 
of the term “Gold-Tone,” in petitioners’ corporate name to refer to 
a photographic business not substantially engaged in finishing photo- 
graphs by the “Gold-Tone” process, has a probable tendency to deceive 
the purchasing public. This is enough. Foret Sales Co., Inc. v. 
Federal Trade Commission, 2 Cir., 100 F. (2d) 359. [27 F. T. C. 


1702;2S. & D. 481.] 
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While the Commission’s order seems drastic at first glance, it does 
give petitioners a choice. If they can, and will, substantially use 
the gold tone process they may keep their present corporate name. 
Yet, however that may be, the selection of the appropriate remedy 
is a matter within the discretion of the Commission, which will be 
reviewed only where abused, Herzfeld v. Federal Trade Commission, 
2 Cir., 140 F. (2d) 207 [88 F. T. C. 883; 4S. & D. 109]. Petitioners do 
not object to so much of the order as prohibits the use of the terms “oil 

painted portrait,” “oil painted,” or the like to refer to their photo- 
graphs. And the Commission concedes that its order does not prohibit 
the use of the term “portrait” alone or in conjunction with terms other 
than “oil painted,” “oil colored” or words of similar import or meaning. 

Perhaps, however, paragraph 4 of the order might be construed 
to mean that the corporation may not, in doing business under a per- 
mitted new name, make it plain that it is the same corporation which 
formerly did business under the name “Gold Tone Studios, Inc.” 
To forbid that would, we think, be an abuse of discretion. Conse- 
quently paragraph 4 is modified by adding at the end thereof the 
following sentence : “Provided that the corporation may, in conducting 
its business under any permitted changed name, state that it is the 
same corporation which formerly did business under the name ‘Gold 
Tone Studios, Inc.’ ” 

_ As so modified the order is affirmed and an order of enforcement 
will be issued. 


BENJAMIN D. RITHOLZ ET AL. TRADING AS NATIONAL 
OPTICAL STORES CO., ETC. v. FEDERAL TRADE COM- 
MISSION? 


No. 10173—F. T. C. Docket 5176 
(Court of Appeals, Second Circuit. August 15, 1950) 


Order granting leave to petitioners to withdraw petition filed May 15, 1950, to 
review desist order of March 22, 1950, 46 F. T. G. 694 at 704, requiring 
respondents, individually and as copartners trading under the names Na- 
tional Optical Stores Co. and Dr. Ritholz Optical Co., their agents, ete., in 
connection with the offer, ete., of eyeglasses or other optical supplies, to 
cease and desist from: 

(1) Disseminating, ete., any advertisements which represent, directly or by 
implication— 

(a) That the lenses in all or any of the glasses sold by the respondents are 
ground in accordance with prescriptions by doctors, when in fact said 
lenses are not accurately ground in accordance with the prescriptions of 
doctors, optometrists, or physician-oculists ; 

(b) That any of the respondents’ glasses are offered for sale at prices sub- 
Stantially lower than the prices actually charged for said glasses; or 


1 Not reported in Federal Reporter. For case before Commission, see 46 F. T. C. 694, 


' 
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that any offer of glasses at the respondents’ usual or customary prices 
which is not limited in point of time is a special offer for a limited time 
only ; 

(c) That the purchase price of glasses sold by the respondents will be re- 
funded to dissatisfied customers, or that the respondents in the sale of 
their glasses guarantee satisfaction, when in fact said respondents do 
not in all instances accept the return of glasses from dissatisfied cus- 
tomers and refund the full purchase price thereof ; 

(2) Entering into any arrangement, agreement, or understanding with any 
doctor, optometrist, or physician-oculist to advise any prospective pur- 
chaser that the condition of his eyes is such as to require glasses other than 
those advertised by the respondents, when such condition actually does 
not exist; 

(3) Representing that glasses advertised by the respondents at special low 
prices are unsuitable to correct the defective vision of any prospective pur- 
chaser, when such glasses would be adequate for such purpose. 


Mr. Benjamin D. Ritholz, of Chicago, Il., for petitioners. 
Mr. James W. Cassedy, Assistant Chief Counsel, of Washington, 
D. C., for the Commission. 


OrvER GRANTING LEAVE TO WirupRAW Peririon ror Review 


Before J. Fart Masor, Chief Judge. 

On petition of Benjamin D. Ritholz, attorney pro se and on behalf 
of all petitioners in the above-entitled cause, it is ordered that leave 
be, and the same is hereby granted to the petitioners to withdraw 
instanter the petition for review herein which was filed in this Court 
on May 15, 1950. 


BRISTOL-MYERS CoO. v. FEDERAL TRADE COMMISSION : 
No. 6049—F. T. C. Docket 4861 


(Court of Appeals, Fourth Circuit. Nov. 9, 1950) 


CEASE AND DerEsIStT OrpDERS—MeETHODS, ACTS, AND PRACTICES—ADVERTISING 
FALSELY oR MISLEADINGLY—COMPARATIVE USE AND INDORSEMENT OF PRODUCT 


Evidence sustained order of Federal Trade Commission forbidding adver- 
tisements by toothpaste manufacturer that claimed twice as many dentists 
in the United States used manufacturer’s toothpaste than any other denti- 
frice and that more dentists recommend manufacturer’s toothpaste for their 
patients than any other two dentifrices combined as misleading and likely 
to deceive general public in that such sweeping statements were not justified 
by answers to questionnaires sent by manufacturer to list of dentists picked 
at random from subscribers to two dental magazines. 


1 Reported in 185 F. (2d) 58. For case before Commission see 46 BF. T. C. 162. 
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CEASE AND Desist OrperRS—MetTHops, Acts, AND PRACTICES—ADVERTISING 
FALSELY OR MISLEADINGLY—SCIENTIFIC OR RELEVANT F'ACTS 


Evidence sustained order of Federal Trade Commission forbidding adver- 
tisements which represented to public that modern American diet consists 
of such soft well-cooked foods that gums do not get exercise and stimulation 
which they need, and that massage with manufacturer‘s toothpaste would 
provide such exercise and stimulation and would prevent gum trouble gen- 
erally as misleading and likely to deceive general public. : 


EvinENCE—OPINION—IFr BASED ON KNOWLEDGE OF EXPERTS, WITHOUT PERSONAL 
EXPERIENCE WITH PRODUCT CONCERNED 


Opinion evidence based on general medical and pharmacological knowledge 
of qualified experts, may constitute “substantial evidence” for cease and de- 
sist order by Federal Trade Commission, even if experts have had no per- 
sonal experience with product to which cease and desist was directed. 


EvIDENCE-—TESTIMONY—IF CONFLICTING 


Conflicts in testimony in proceedings before Federal Trade Commission 
are to be resolved by the Commission and not by courts whose function is 
limited to determining whether upon a review of the whole record it appears 
that Commission’s findings are supported by substantial evidence. 


EVIDENCE—WEIGHT AND INFERENCES 


In proceedings before Federal Trade Commission, weight to be given to 
facts proved and inferences to be drawn from them are Qh, the Commission 
to determine, not the court. 


(The syllabus with substituted captions, is taken from 185 F. (2d) 58) 


On petition to review and set aside order to cease and desist of 
Commission, order affirmed. 


Mr. Gilbert H. Weil, of New York City, and Mr. 7. Justin Moore, 
of Richmond, Va. (Mr. Isaac W. Digges, of New York City, Mr. John 
W. Riely, of Ricknssud, Va., and Hunton, Williams, Anderson, Gay & 
Moore, of Richmond, Va., on brief) for petitioners. 

Mr. Donovan Dince Sie attorney, of Washington, D. C. (Mr. 
W. 7. Kelley, general Come, Mr. James W. Cassedy, Aosta gen- 
eral counsel, and M/r. A. B. DEL EOD all of Washington, D. C., 
on the pees) for the Commission. 


Before Parker, Soper anD Dostir, Circuit Judges. 


[59] Sorrr, Circuit Judge: 

This case arises upon the petition of Bristol-Myers Company, a 
Delaware corporation, engaged in the manufacture and sale of Ipana 
tooth paste, to review and set aside a cease and desist order entered 
against it by the Federal Trade Commission pursuant to findings that 
in advertising the product it had engaged in unfair and deceptive acts 
or practices in violation of Sections 5 and 12 of the Federal Trade 
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Commission Act, 15 U. S. C. A. §§ 45 and 52. The prohibitive pro- 
visions of the order, which are set out in full in the margin, forbid 
advertisements which fall into two main categories: (1) advertise- 
ments that claim that twice as many dentists in the United States per- 
sonally use Ipana as any other dentifrice; and that more dentists 
recommend Ipana for their patients than any other two dentifrices 
combined; (Sections 1 (a) and 1 (b) of the order) ; and (2) advertise- 
ments which claim that Ipana possesses therapeutic and prophylactic 
qualities in that when used with massage it stimulates circulation and 
imparts health to the gums and prevents “Pink Tooth Brush” and 
aids in the treatment of its causes. (Sections 1 (c), 1 (d), 1 (e) and 
1 (f) of the order.) 

[60] The Commission issued a complaint against the corporation and 
found upon substantial evidence that the corporation had represented 
in advertisements in the first category (1) that according to a national 
survey conducted in 1940 among thousands of dentists twice as many 
dentists personally use Ipana toothpaste as any other dentifrice; and 
(2) that more dentists recommend Ipana for their patients’ daily use 
than the next two dentifrices combined. These advertisements were 
based upon the answers to a questionnaire sent by the corporation in 
1940 to each of 10,000 dentists out of 66,000 in the United States picked 
at random from the subscribers to two dental magazines. The ques- 
tionnaires asked the following questions: (1) What dentifrice do you 
personally use most often?, and (2) What dentifrice do you most 
often recommend to your patients? In reply 1,983 questionnaires were 
received which contained 2,467 replies to the first and 2,364 rephes to 
the second question. The replies exceeded the questionnaires in num- 
ber because some dentists named more than one product in their an- 


1 The order under review requires the petitioner to cease and desist from: 

‘1. Disseminating, or causing to be disseminated, by means of the United States mails, 
or by any other means in commerce, as ‘commerce’ is defined in the Federal Trade Com- 
mission Act, any advertisement which represents, directly or by implication— 

“(a) That twice as many dentists in the United States personally use Ipana tooth paste 
as any other dentifrice, or that any greater proportion or number of dentists use said 
product than is the fact ; 

“(b) That more dentists in the United States recommend Ipana tooth paste for use by 
their patients than any other two dentifrices combined, or that more dentists recommend 
said product than is the fact; 

“(e) That use of Ipana tooth paste with massage will prevent ‘Pink Tooth Brush’ or 
aid in the treatment of its causes ; 

“(d) That Ipana tooth paste has any significant therapeutic value in the treatment of 
mouth, tooth, or gum diseases ; 

“(e) That modern or current diets, or soft well-cooked foods, do not give the gums the 
exercise and stimulation they need, or that such diets or foods make the gums susceptible 
to trouble ; 

“(f) That massage with Ipana tooth paste stimulates circulation in the gums, imparts 
firmness or health to the gums, or prevents gum trouble. 

“9 Disseminating, or causing to be disseminated, any advertisement, by any means, for 
the purpose of inducing, or which is likely to induce, directly or indirectly, the purchase 
in commerce, as ‘commerce’ is defined in the Federal Trade Commission Act, of said 
product, which advertisement contains any of the representations prohibited in paragraph 


1 hereof.” ' 
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swers. Of the 2,467 replies to the first questions 621 dentists replied 
that they used Ipana most often, whereas the four nearest competing 
products were preferred by 258, 189, 144, and 128 dentists, respectively. 
In answer to the second question 461 dentists indicated that they most 
often recommended Ipana to their patients while the four nearest 
competing products were preferred by 195, 125, 106, and 94 dentists, 
respectively. Of the 461 dentists who recommended Ipana to their 
patients, 413 used it themselves and 48 did not use it. Other surveys 
conducted in 1941 and 1944 revealed substantially similar siuations. 

Based upon the results of the survey, the corporation published 
advertisements from which the casual reader would reasonably infer 
that careful inquiry amongst the members of the dentist profession 
had disclosed that a large majority of the dentists in this country not 
only used Ipana themselves but recommended it to their patients. 
Typical of these advertisements were the following: 

“Do you know that the 1940 National survey recently conducted 
among thousands of dentists revealed the following remarkable fact— 
Twice as many dentists personally use Ipana Tooth Paste as any other 
dentifrice preparation. 

“Dentists choose Ipana for Personal use 2 to 1 over any other denti- 
frice. 

“x * * Tn a recent nationwide survey, more dentists said they 
recommended Ipana for their patients’ daily use than the next two 
dentifrices combined. Which should help convince you * * * 
that for healthier gums, brighter teeth and a more attractive smile, 
you should begin now to massage with Ipana Tooth Paste. 

“That is why so many dentists recommend massage with Ipana. 

“So many dentists suggest the helpful stimulation of Ipana and 
massage.” 

We are of the opinion that these sweeping statements were not justi- 
fied by the answers to the questionnaire and that in consequence, as 
the Board found, the advertisements were misleading and likely to 
deceive the general public. Certainly the average reader would not 
infer that the positive proof in the hands of the advertiser disclosed 
the personal preference of only 621 dentists and the customary recom- 
mendation of tooth paste to patients by only 461 dentists out of the 
66,000 dentists in the United States, or that less than 20 percent of 
those who had been questioned had taken the trouble to reply, so that. 
the use and practice of the remaining 80 percent were unknown. It 
may well be that an accurate estimate of public opinion or practice 
can be obtained by a sampling process or survey, but the record is 
devoid of information on this subject and in the absence of the proof 
of the scientific principles, if any, which underlie the practice, we 
must rely upon the impression which the advertisements would be 
likely to make upon the mind of a man of ordinary intelligence. This 
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is not to express the opinion that all advertisements based upon sur- 
veys must be barred, but merely that the information in the possession 
of the manufacturer in this case was insufficient to [61] support its 
advertisements, and hence that the action taken by the Commission in 
this respect was within its authority. 

The remaining parts of the order were passed in respect to adver- 
tisements which represented to the public that the modern American 
diet consists of such soft well-cooked foods that the gums do not get 
the exercise and stimulation which they need, and that massage with 
Ipana will provide such exercise and stimulation, and will make 
the gums firm and healthy, guard against Pink Tooth Brush, a bleed- 
ing of the gums sometimes due to disease, and prevent gum trouble 
generally.2, Sections 1 (c) to 1 (f) of the order were designed to 
prevent the dissemination of these statements. The order was based 
upon findings of the Commission that the preponderant weight of 
qualified dental opinion establishes the following facts: It is imma- 
terial to the health of the gums whether the diet of a person is soft or 
coarse, and the modern American diet provides sufficient gum stimu- 
lation. The term “massage,” as used by dentists, means a careful 
downward stroking or squeezing pressure applied to a quarter inch of 
the gum margin and teeth. The term “massage,” as used in the manu- 
facturer’s advertisements, means to the general public a horizontal, 
vertical, or rotary scrubbing of the teeth and the gums with the brush, 
or a similar rubbing with the finger. Such uninstructed massage 
either with or without Ipana or any other tooth paste does not stimu- 
late circulation in the gums, impart firmness thereto, or prevent gum 
trouble in general or pink tooth brush in particular. Even carefully 
instructed and properly performed massage is not needed in a mouth 
free from disease, and a layman is unable to ascertain whether or not 
he is in need of massage. Ipana tooth paste is a cleansing agent only, 


2 Typical of these advertisements were the following : 

“Guard against ‘Pink Tooth Brush’ with the help of Ipana and Massage—It may not 
mean serious trouble, but find out. More than likely it is a warning of neglected gums, 
soft, flabby, underworked. And like thousands of dentists your dentist may suggest ‘the 
healthful stimulation of Ipana massage.’ 

“That is why the daily use of Ipana and Massage—to help guard against ‘Pink Tooth 
Brush.’ 

“  * * * foods we eat nowadays do not give our gums the work they need to keep 
them firm and healthy—so they often become soft and susceptible to trouble. That’s why 
so many dentists suggest massage with Ipana Toothpaste. 

“That’s why so many dentists say—Give your gums the healthful stimulation of Ipana 
Toothpaste—and massage * * * it gives your gums the kind of stimulation they need 
to help guard against gum trouble. 

“* * * but when used with massage Ipana helps to give our gums the exercise and 
stimulation they fail to get from the soft, creamy foods we eat—a stimulation they need 
to help guard against gum trouble. 

“For when you massage with Ipana you can actually feel its stimulating effect upon 
your gum tissues as lazy gums start to waken and circulation speeds up, And that helps 
bring greater health to your gums and consequently more radiance to your smile. 

“Yow ll notice an invigorating ‘tang’—exclusive with Ipana and massage. That tells 
you circulation is speeding up within the gums—helping gums to gain new firmness and 


new strength.” 
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without therapeutic value, and possesses prophylactic value only inso- 
far as it cleanses, 

The manufacturer contends that these findings are not supported 
by substantial evidence insofar as they state that the use of Ipana 
in connection with massage has no beneficial effect. The testimony 
in support of the findings was given by four expert dentists who were 
distinguished in their profession and had published numerous articles 
in leading dental and medical journals. Two of them had published 
textbooks on dentistry. In opposition the petitioner produced one 
witness who had been educated in medicine, had been a medical di- 
rector in industry and in the army, and was employed by the peti- 
tioner at the time of the trial. His testimony differed in material 
points from that of the Commission’s expert. 

It is not denied that the testimony of the Commission’s experts sup- 
ported its findings, but it is contended that it did [62] not constitute 
substantial evidence within the meaning of Section 5 (c) of the Federal 
Trade Commission Act, 15 U. S. C. A. §45 (c), and Section 10 (e) 
of the Administrative Procedure Act, 5 U.S. C. A. § 1009 (e), because 
each of the witnesses based his opinion upon his clinical experience 
without experimenting with Ipana, and without making scientifically 
controlled experiments which the witness admitted were necessary for 
the acquisition of positive knowledge as distinguished from opinion. 
The witnesses, however, were in possession of the formula of Ipana 
which contained familiar ingredients concerning which they were 
competent to testify ; and, in saying that their opinions were not based 
on scientifically controlled experiments, they did not take the position 
that their opinions, based upon g general clinical experience, were value- 
less. It does not appear in this case that either the producer of the 
goods or anyone else has made a technically precise or exhaustive 
scientific investigation. The Commission based its findings upon the 
opinions of persons qualified in the field in much the same manner as 
the manufacturer purports to have acted in describing the beneficial 
qualities of his product to the public. In our opinion the Commission 
was justified in giving preference to the testimony of the experts who 
supported the allegations of the complaint and who, so far as the 
evidence shows, were the persons best qualified in the field to form a 
trustworthy judgment upon the matters under investigation. Opinion 
evidence based on the general medical and phar iat bathae eel knowledge 
of qualified experts has often been held to constitute substantial evi- 
dence, even if the experts have had no personal experience with the 
product. Goodwin v. U. S., 6 Cir., 2 F. (2d) 200, 201; Dr. W. B. 
Caldwell, Ine.v. F.T.C., 7 oe lilt E. (2d) 889, 891 [30 F. Ly. Cord; 
38. & D. 218]; and this frag been done even w — witnesses who had 
personally observed the effects of the product testified to the contrary. 
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Justin Haynes & Co. v. F. T. C., 2 Cir, 105 F.. (2d) 988, 989 [29 
FT. C. 1578, 3 S. & D. 184]; Neff v. F. 7. C., 4 Cir., 117 F. (2d) 495, 
Boe tort. boc: isto. Dise2\s J. Hol odd, lnc vy, hal. CO 
CRAP C145 Fd) 858 (89 FT. C711, 4S. & D; 291): fone J. 
Fulton Co. v. F. T. C., 9 Cir., 180 F. (2d) 85, 86 [85 F. T. C. 946, 3 
S. & D. 499]; cf. Aidder Oil Co.v. F.T.C.,7 Cir., 117 F. (2d) 892, 899 
[32 F. 'T. C. 1823, 3 S. & D: 317], where the evidence was found to be so 
speculative and uncertain that findings of the Commission were set 
aside. Conflicts in testmiony are to be resolved by the Commission 
and not by us whose function is limited to determining whether upon 
a review of the whole record it appears that the Commission’s findings 
are supported by substantial evidence. The weight to be given to the 
facts proved and the inferences to be drawn from them are for the Com- 
mission to determine, not the courts. Corn Products Refining Co. v. 
FIT. C7324 U.S. 126, 739 [40 FTC. 892, 4 S: & Dial]: 
A judgment affirming the Commission’s order will be issued. 


Affirmed. 


P. LORILLARD CoO. v. FEDERAL TRADE COMMISSION 1 
No. 6140—F. T. C. Docket 4922 


(Court of Appeals, Fourth Circuit. Dec. 29, 1950) 


PROCEEDINGS BEFORE ComMISSION—Fact STIPULATIONS—HFFECT 
Fact stipulations approved by Federal Trade Commission have no greater 
sanctity than pretrial stipulations approved by judge. 


PROCEEDINGS BrrorE ComMMISSION—IF*AcT STIPULATIONS—IF INADVERTENCE OR 
MISTAKE ON PART OF COMMISSION OR ITS COUNSEL 


The Federal Trade Commission is not a private party but a body charged 
with the public interest, and the public interest should not be allowed to 
suffer as a result of inadvertence or mistake on the part of commission or 
its counsel where this can be avoided. 


ProceepIncs BreroreE Commisstion—Fact SripuLations—Ir Approvep UNDER 
ERRONEOUS IMPRESSION MATERIAL ISSUES COVERED 


Federal Trade Commission could rescind order approving a fact stipula- 
tion and could direct taking of testimony in case where Commission approved 
stipulation under erroneous impression that stipulation covered the ma- 
terial issues and Commission later discovered that highly important facts 
had not been stipulated. 


PRECEEDINGS BerrorE ComMiss1ion—FAct STIPULATIONS—IFr PRIOR APPROVAL 
RESCINDED—WHETHER HEARING OF HVIDENCE THEREAFTER BEFORE DIFFERENT 
TRIAL EXAMINER, PROPER 


Where Federal Trade Commission rescinded order approving fact stipula- 
tion and directed taking of testimony, the hearing of evidence could be had 


1 Reported in 186 F. (2d) 52. Wor case before Commission see 46 F. T. C. 752 as modi- 
fied in 47 F. T. C. 853. 
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before a different trial examiner than the one before whom the fact stipu- 
lation had been filed, in view of exclusion of fact stipulation from further 
consideration and making of report by examiner presiding at hearing at 
which evidence was taken. 


CEASE AND DESIST ORDERS—MeETHOpDS, ACTS AND PRACTICES—ADVERTISING FALSELY 
oR MISLEADINGLY—COMPARATIVE MERITS OF PRODUCT 


Evidence warranted Federal Trade Commission’s finding that tobacco 
company’s advertising that cigarettes and smoke therefrom contained less 
nicotine and that smoke contained less tars and resins and was less irri- 
tating to throat than six other leading brands of cigarettes was false, mis- 
leading, and deceptive, so as to warrant cease and desist order. 


EVIDENCE—EXPERT TESTIMONY—WEIGHT 


The weight to be accorded to testimony of expert witness testifying in 
proceeding before Federal Trade Commission to prevent false advertising 
was for Commission. 


Metuops, Acts, AND PRACTICES—ADVERTISING FALSELY OR MISLEADINGLY—NON- 
DiSCLOSURE—DECEPTIVE QUOTATION 


Printing a small part of magazine article in such a way as to create an 
entirely false aud misleading impression of advertiser’s product constitutes 
false advertising which can be prevented by the Federal Trade Commission. 


MrtTHops, Acts, AND PRACTICES—ADVERTISING FALSELY OR MISLEADINGLY—NON- 
DIscLOSURE—DISCLOSURE OF PARTIAL TRUTH ONLY 


To tell less than the whole truth in an advertisement is a well-known 
method of deception, and he who deceives by resorting to such methods 
cannot excuse the deception by relying upon the truthfulness per se of the 
partial truth by which the deception has been accomplished. 


MeEtTHOoDS, ACTS, AND PRACTICES—ADVERTISING FALSELY OR MISLEADINGLY— 
APPRAISAL—HFFECT ON GENERAL PUBLIC AS PROPER CRITERION 


In determining whether advertising is false or misleading, regard must 
be had, not to fine-spun distinctions and arguments that may be made in 
excuse, but to the effect which it might reasonably be expected to have upon 
the general public. 


CEASE AND DESIST ORDERS—OPERATION—AS PROSPECTIVE 


Grders of the Federal Trade Commission have relation to the future and 
not to the past. 


CEASE AND DESIST ORDERS—ScCOPE—ADVERTISING FALSELY oR MISLEADINGLY— 
AS PROPERLY INCLUDING ADVERTISING OF WHICH RESPONDENT GUILTY IRRESPEC- 
TIVE OF PARTICULAR NAME EMPLOYED 


The Federal Trade Commission, forbidding false advertising in the future 
by tobacco company, could make the order broad enough to forbid false 
advertising of which the company had been guilty even though such adver- 
tising might be made with respect to cigarettes and tobacco sold under a 
different name. 
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CEASE AND DESIST ORDERS—-SCOPE—ADVERTISING FALSELY OR MISLEADINGLY— 
PREVENTION OF EVASION AS MEASURE OF POWER 


The Federal Trade Commission can make its order forbidding false and 
misleading advertising broad enough to prevent evasion by merely changing 
the name of the product advertised. 


CEASE AND DESIST OrRDERS—ScopE—ADVERTISING FALSELY OR MISLEADINGLY— 
PREVENTION OF EVASION AS MEASURE OF PowER—THAT PROHIBITED ADVERTISING 
Mieut BecoMEe TRUTHFUL IN FUTURE 


The possibility that false and misleading advertising prohibited by Federal 
Trade Commission might become truthful in future would not prevent Federal 
Trade Commission from prohibiting such advertising, since application 
could be made to Commission for revision of order in event of change. 


CEASE AND DESIST ORDERS——ADVERTISING FALSELY OR MISLEADINGLY—COMPARATIVE 
DATA OB CLAIMS 


Federal Trade Commission’s order prohibiting tobacco company whoSe 
cigarette advertising was false and misleading from thereafter making 
comparisons with six other leading brands was proper, where the false and 
misleading advertisements contained comparisons with six other leading 
brands. 


(The syllabus, with substituted captions, is taken from 186 F. (2d) 52) 


On petition to review order of the Commission, petition denied 
and order enforced. 


Mr. L. P. McLendon, of Greensboro, N. C. (Afr. G. Neil Daniels, 
of Greensboro, N. C., Mr. F. J. Daniels and Mr. T. L. Perkins, both 
of New York City, on brief) for petitioner. 

Mr. Joseph S. Wright, assistant general counsel, Federal Trade 
Commission, of Washington, D. C. (Ir. W. 7. Kelley, general coun- 
sel; Mr. James W. Cassedy, assistant general counsel; Mr. John W. 
Carter, Jr., Mr. John R. Phillips, Jr., and Mr. A. B. Hobbes, attor- 
neys, Federal Trade Commission, all of Washington, D. C., on brief) 
for respondent. 


Before Parker, Sorer and Dosm, Circuit Judges. 


[53] Parker, Chief Judge: 

This is a petition to set aside an order of the Federal Trade Com- 
mission which directed that the P. Lorillard Co. cease and desist from 
making certain representations found to be false in the advertising of 
its tobacco products. The Commission has filed answer asking that 
its order be enforced. The company was ordered to cease and desist 
“from representing by any means directly or indirectly : 

[54] That Beech-Nut cigarettes, or any other cigarette composed of substan- 
tially the same blend of tobaccos, or the smoke therefrom, will not harm or 
irritate the throat, or will provide any defense against throat irritation; or 


that the extra length of Beech-Nut cigarettes, or of any cigarette of substan- 
tially the same length, will filter out or eliminate the harmful properties in 
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the smoke from such cigarettes or will cause the smoke from such cigarettes 
to be cooler than the smoke from cigarettes of standard length; provided, how- 
ever, that nothing herein shall be construed to prohibit the respondent from 
representing that during the time the extra length of any such cigarette is 
being smoked the smoke therefrom will contain less irritating properties and 
will be cooler than the smoke from standard length cigarettes ; 

(2) That Sensation cigarettes, or any other cigarette composed of substan- 
tially the same blend of tobaccos, are made of extra-choice imported and do- 
mestic tobaccos, or are top quality cigarettes, or are made from the finest to- 
bacco that can be bought ; 

(3) That Old Gold cigarettes or the smoke therefrom contains less nicotine, or 
less tars and resins, or is less irritating to the throat than the cigarettes or 
the smoke therefrom of any of the six other leading brands of cigarettes; or 

(4) That Friends smoking tobacco, or any other smoking tobacco manufac- 
tured in substantially the same manner, is rum-cured, or that the process 
by which a rum flavoring is added to such tobacco enriches the tobacco or 
causes the smoke therefrom to be any less irritating to the throat or any cooler 
than if such rum flavoring were not added; or that the smoke from Friends 
smoking tobacco, or from any other smoking tobacco composed of substantially 
the same blend of tobaccos, will not irritate the mouth or throat of a smoker, 
or is cool, or is free from bite, burn or harshness. 


The company does not contend that the falsity of the representa- 
tions referred to in paragraphs (1), (2) and (4) of the above order 
was not established by substantial evidence but does make that con- 
tention with respect to its advertising of Old Gold cigarettes referred 
to in paragraph (8). It contends, also, that the Commission was with- 
out power to make the order because of alleged procedural irregulari- 
ties and that the order exceeds the authority and jurisdiction of the 
Commission and is fatally vague and ambiguous in its terms. Three 
questions are presented for our consideration: (1) whether the Com- 
mission was without power to enter the order complained of because 
of the alleged procedural irregularities; (2) whether paragraph three 
of the order relating to Old Gold cigarettes is supported by substantial 
evidence; and (8) whether the order exceeds the power of the Com- 
mission or is otherwise invalid. 


1. THE PROCEDURAL QUESTIONS 


The principal procedural question raised by the company is whether 
the Commission, after approving a fact stipulation, could rescind its 
order to that effect and direct the taking of testimony in the case. 
The facts are that after the proceeding was instituted, counsel for 
the company and the Commission agreed upon a stipulation as to the 
facts with respect to most of the questions presented but provided 
for the taking of testimony as to two of them. The Commission ap- 
proved the stipulation and set the case down for hearing. It later 
discovered that facts in the case which it regarded as highly im- 
portant had not been stipulated, viz., facts relating to the nicotine, 
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tar and resin content of Old Gold cigarettes as compared with other 
leading brands of cigarettes. Upon the refusal of the company to 
agree to an amendment of the stipulation so as to cover this matter, 
counsel for the Commission moved that it withdraw its approval of 
the stipulation. This motion was allowed and the order of approval 
was rescinded and the case was reopened for the taking of additional 
testimony. The company made a motion to strike this order from 
the record which the Commission denied, setting forth at length its 
reasons for the action taken as follows: 


In approving these stipulations, the Commission acted under the erroneous 
impression, not in any way due to respondent, that with the exception of the two 
charges mentioned the stipulation covered all other [55] material issues raised 
by the complaint. When, however, the matter came on for final consideration 
and the preparation by the Commission of its findings as to the facts and order 
to cease and desist, it was found that the facts stipulated afforded no basis for 
findings as to the facts and order to cease and desist with respect to charges in 
the complaint that Old Gold cigarettes contain tobaccos other than “prize crop” 
tobaccos, that the tobaccos in Old Golds are not the finest money can buy, and 
that of the so-called seven leading brands of cigarettes Old Golds are not 
lowest in nicotine content or in throat-irritating tars and resins. 

At the time of the issuance of the complaint the Commission had reason to 
believe that these charges were well founded, and there had been no intervening 
cause for any change in this belief. The Commission was further of the opinion 
that the charge concerning nicotine, tar, and resin content as set out in sub- 
paragraph (f) of paragraph four and controverted in subparagraph (8) of 
paragraph nine of the complaint, from the standpoint of the public interest, 
was perhaps the most important charge in the complaint. 

In these circumstances, at the direction of the Commission that appropriate 
action be taken to provide for determination of these issues upon their merits, 
the chief counsel on March 17, 1945, filed a motion to withdraw approval of the 
stipulations and reopen the case. Thereafter, pursuant to a rule to show cause, 
hearing was had upon this motion, and on June 2, 1945, the Commission entered 
an order rescinding approval of the stipulations and reopening the case for the 
taking of testimony in support of and in opposition of the allegations of the 
complaint. 

From time to time in proceedings before the Commission, after entering into 
stipulations as to the facts with the Commission or filing admission answers to 
complaints, respondents have requested that the stipulations be set aside or asked 
leave to withdraw the admission answers. The grounds for such requests 
have been various and have included matters such as mistake, failure to 
appreciate the significance of the act, misunderstanding, and others. It has 
been, and is, the policy of the Commission to grant such requests and thereafter 
proceed to a determination of the issues upon such facts as may be established 
in the course of the trial of the case. 

The Commission having fully considered the present matter, including the 
mistake of fact which resulted in approval of the stipulations, and being of the 
opinion that there is no warrant for an abandonment of the aforesaid charges, 
which would result from granting respondent’s motion, that the publie interest 
will be best served, and that the rights of respondent will be protected by an 
adjudication based upon a record established in the trial of the issues; * * * 
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Little need be added to what the Commission itself has said with 
respect to the reopening of the case. Fact stipulations approved by 
the Commission certainly have no greater sanctity than pretrial stipu- 
lations approved by a judge; and no one would contend that a judge 
could not relieve against fact stipulations upon such a finding as was 
made by the Commission here. R.C.P.16. It must not be forgotten 
that the Commission is not a private party, but a body charged with 
the protection of the public interest; and it is unthinkable that the 
public interest should be allowed to suffer as a result of inadvertence 
or mistake on the part of the Commission or its counsel where this can 
be avoided. As said by this court in V. LZ. R. B. v. Baltimore Transit 
0o.,4 Cir. 140 F. (2d) 51, 55: 


An administrative agency, charged with the protection of the public interest, 
is certainly not precluded from taking appropriate action to that end because 
of mistaken action on its part in the past. Cf. Federal Communications Com- 
mission v. Pottsville Broadcasting Co., 809 U. S. 184, 145, 60 S. Ct. 487, 84 L. Ed. 
656; Houghton v. Payne, 194 U. S. 88, 100, 24 S. Ct. 590, 48 L. Ed. 888. Nor can 
the principles of equitable estoppel be applied to deprive the public of the pro- 
tection of a statute because of mistaken action or lack of action on the part of 
public officials. United States v. [56] San Francisco, 310 U. S. 16, 32, 60 S. Ct. 
749, 84 L. Hd. 1050; Utah Power & Light Co. v. United States, 243 U. S. 389, 409, 37 
S. Ct. 387, 61 L. Ed. 791; United States v. City of Greenville, 4 Cir. 118 F. (2d) 
963, 966. 


See also McComb v. Homeworkers’ Handicraft Corp., 4 Cir. 176 F. 
(2d) 633, 640, 641, and Wallace Corporation v. N. L. R. B., 4 Cir. 141 
¥, (2d) 87, 91. ‘The case last cited is very much in point. In that 


case we said with regard to action by the National Labor Relations 
Board: , OM 


Settlements approved by the Board should ordinarily be observed and admin- 
istrative orders should not be lightly disregarded (Cf. Matter of Simplicity 
Pattern Co., 16 N. L. R. B, 291) ; but these are guides for the exercise of dis- 
cretion by the Board, not limitations upon its power. It is the duty of the 
Board to prevent unfair labor practices; and the fact that it may have certified 
a union as a bargaining representative does not limit its power later to declare 
such union to be company dominated and order its disestablishment, if such 
course is Seen to be proper in the light of subsequent developments. 


If the Commission had sustained the objection to the reopening of 
the case, there was nothing in law or in reason to prevent its directing 
that another case be instituted to deal with the advertising of Old 
Gold cigarettes; and it certainly could furnish no ground of complaint 
that the matter was dealt with in a pending case rather than in a 
separate one, which would properly have been consolidated with the 
pending case had it been instituted. 

The company complains, also, because the hearing of evidence was 
had before a different trial examiner from the one before whom the 
fact stipulations had been filed. There is nothing in this. The fact 
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stipulations were excluded from further consideration when the case 
was reopened and the report was made by the examiner who presided 
at the hearings at which the evidence was taken and who saw and heard 
the witnesses. See V. LZ. R. B. v. Dixie Shirt Co., 4 Cir. 178 F. (2d) 
969, 971, and cases there cited. 


2. THE QUESTION OF SUBSTANTIAL EVIDENCE 


While the company questions the scope of the order as embodied 
In paragraphs (1), (2), and (4), a matter which we shall discuss 
later, no question is raised as to the sufficiency of the evidence to 
‘support the findings upon which those paragraphs are based to the 
effect that the company had engaged in advertising as therein indi- 
cated which was false and misleading. Its argument as to the suffi- 
ciency of the evidence relates to the advertising of its Old Gold 
cigarettes. With respect to this, the Commission found that the com- 
pany had advertised that these cigarettes and the smoke therefrom 
contain less nicotine than any of the six other leading brands of 
cigarettes and that the smoke contains less tars and resins and is less 
irritating to the throat than cigarettes of the other leading brands, 
and that the advertising was false, misleading, and deceptive. The 
evidence amply supports this finding. 

Laboratory tests introduced in evidence show that the difference in 
content of nicotine, tars, and resins of the different leading brands 
of cigarettes is insignificant in amount; and there is abundant testi- 
mony of medical experts that such difference as there is could result 
in no difference in the physiological effect upon the smoker. There 
is expert evidence, also, that the slight difference in the nicotine, tar, 
and resin content of cigarettes is not constant between different 
brands, but varies from place to place and from time to time, and 
that it is a practical impossibility for the manufacturer of cigarettes 
to determine or to remove or substantially reduce such content or to 
maintain constancy of such content in the finished cigarette. This 
testimony gives ample support to the Commission’s findings. 

The company introduced no evidence in the case but asks that we 
disregard the testimony of the expert witness who testified to the im- 
possibility of determining, removing or substantially reducing the 
nicotine, tar or resin content of cigarettes, on the ground that he had 
had no experience in the manufacturing or blending of tobacco. The 
record shows, however, that this witness, Dr. McMurtry, is a plant 
[57] physiologist with the U. S. Department of Agriculture in the 
Division of Tobacco Investigation and that he has been so employed 
since 1917. It would seem that his testimony with respect to a matter 
of this sort should have great weight; but, of course, the weight to be 
accorded it is a matter for the Commission, not for us, and the 
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Commission believed it. Even if his testimony be disregarded, there 
remains the testimony of the experts to the effect that the difference 
in the nicotine, tar and resin content of cigarettes of the leading 
brands is insignificant and not sufficient to make any difference in 
the physiological effect upon the smoker. This of itself is sufficient 
to condemn the advertising as false and misleading, since it is intended 
to appeal to those who are interested in the physiological effect of 
the smoke of the cigarettes and who would be led by the advertising 
to believe that the smoke of the Old Gold cigarettes is less harmful 
to the smoker because containing appreciably less nicotine, tars and 
resins. 

The company relies upon the truth of the qavertements com- 
plained of, saying that they merely state what had been truthfully 
stated in an article in the Reader’s Digest. An examination of the 
advertisements, however, shows a perversion of the meaning of the 
Reader’s Digest article which does little credit to the company’s ad- 
vertising department—a perversion which results in the use of the 
truth in such a way as to cause the reader to believe the exact opposite 
of what was intended by the writer of the article. A comparison of 
the advertisements with the article makes this very plain. The article, 
after referring to laboratory tests that had been made on cigarettes 
of the leading brands, says: 

The laboratory’s general conclusion will be sad news for the advertising copy 
writers, but good news for the smoker, who need no longer worry as to which 
cigarette can most effectively nail down his coffin. For one nail is just about 
as good as another. Says the laboratory report: ‘“The differences between brands 
are, practically speaking, small, and no single brand is so superior to its com- 
petitors as to justify its selection on the ground that it is less harmful.” How 
small the variations are may be seen from the data tabulated on page 7. 

The table referred to in the article was inserted for the express 
purpose of showing the insignificance of the difference in the nicotine 
and tar content fe the smoke from the various brands of cigarettes. 
It appears therefrom that the Old Gold cigarettes examined in the 
test * contained less nicotine, tars and resins than the others examined, 
although the difference, according to the uncontradicted expert evi- 
dence, was so small as to be entirely insignificant and utterly without 
meaning so far as effect upon the smoker is concerned. The company 
proceeded to advertise this difference as though it had received a cita- 
tion for public service instead of a castigation from the Reader’s 
Digest. In the leading newspapers of the country and over the radio 
it advertised that the Reader’s Digest had had experiments conducted 


1In some other tests of the same leading brands of cigarettes, evidence of which was 
produced before the Commission, Old Gold Cigarettes were not the lowest in nicotine, tar 
or resin content. 
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and had found that Old Gold Cigarettes were lowest in nicotine and 
lowest in irritating tars and resins, just as though a substantial 
difference in such content had been found. The following advertise- 
ment may be taken as typical: 


“OLD GOLDS FOUND 
LOWEST IN NICOTINE 


OLD GOLDS FOUND 
LOWEST IN THROAT-IRRITATING 
TARS AND RESINS 


See Lnpartial Test by Reader’s Digest July Issue. 

See How Your Brand Compares with Old Gold. 

Reader’s Digest assigned a scientific testing laboratory to find out 
about cigarettes. They tested seven leading cigarettes and Reader’s 
Digest published the results. 

The cigarette whose smoke was lowest in nicotine was Old Gold. 
The cigarette with the least throat-irritating tars and resins was Old 
Gold. 

[58] On both these major counts Old Gold was best among all seven 
cigarettes tested. 

Get July Reader’s Digest. Turn to page 5. See what this highly 
respected magazine reports. 

You'll say, ‘From now on, my cigarette is Old Gold.’ Light one? 
Note the mild, interesting flavor. Easier on the throat? Sure: And 
more smoking pleasure: Yes, its the new Old Gold—finer yet, since 
‘something new has been added’.” 

The fault with this advertising was, not that it did not print all 
that the Reader’s Digest article said, but that it printed a small part 
thereof in such a way as to create an entirely false and misleading 
impression. Not only as to what was said in the article, but also as 
to the quality of the company’s cigarettes. Almost anyone reading the 
advertisements or listening to the radio broadcasts would have gained 
the very definite impression that Old Gold cigarettes were less irri- 
tating to the throat and less harmful than other leading brands of 
cigarettes because they contained substantially less nicotine, tars, and 
resins, and that the Reader’s Digest had established this fact in im- 
partial laboratory tests; and few would have troubled to look up 
the Reader’s Digest to see what it really had said. The truth was 
exactly the opposite. There was no substantial difference in Old 
Gold cigarettes and the other leading brands with respect to their 
content of nicotine, tars, and resins and this was what the Reader’s 
Digest article plainly said. The table whose meaning the advertise- 
ments distorted for the purpose of misleading and deceiving the public 
was intended to prove that there was no practical difference and did 
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prove it when properly understood. To tell less than the whole is 
a well known method of deception; and he who deceives by resorting 
to such method cannot excuse the deception by relying upon the 
truthfulness per se of the partial truth by which it has been accom- 
plished. 

In determining whether or not advertising is false or misleading 
within the meaning of the statute, regard must be had, not to fine 
spun distinctions and arguments that may be made in excuse, but to 
the effect which it might reasonably be expected to have upon the 
general public. “The important criterion is the net impression which 
the advertisement is likely to make upon the general populace.” 
Charles of the Ritz Dist. Corp. v. F. T. C., 2 Cir. 143 F. (2d) 676, 
679-680 [39 F. T. C. 657; 4S. & D. 226]. As was well said by Judge 
Coxe in Florence Manufacturing Co. v. J. C. Dowd & Co., 2 Cir. 178 
¥. 78, 75, with reference to the law relating to trade-marks: “The law 
is not made for the protection of experts, but for the public—that vast 
multitude which includes the ignorant, the unthinking, and the cred- 
ulous, who, in making purchases, do not stop to analyze, but are gov- 
erned by appearances and general impressions.” See also F. 7. C. v.. 
Standard Education Soc., 802 U.S. 112 [25 F. T. C. 1715, 2 S. & D. 
429]; Standley Laboratories v. F. T. C., 9 Cir., 188 F. (2d) 388 [87 - 
F. T. G-801, 3 8: & D.596]; Aronberg v. F-T. C., 7 Cir. 182 Fy (ody 
165 [85 F. T. C. 979, 3S. & D. 647]; Ford Motor Oo. v. F. T. C., 
6 Cir. 120 F, (2d) 175 [33 F. T. C. 1781, 3 S. & D. 378]. We think 
that the Commission’s determination here was reasonable and amply 
supported by the evidence before it, and that its order forbidding the 
advertising as false and misleading was well within the limits of its 
discretion. Bristol-Myers Oo. v. F. T. C., 4 Cir. 185 F. (2d) 58 [47 
F. T. C. 1749]; General Motors Corp. v. F.T. C., 2 Cir. 114 F. (2d) 33, 
36 [31 F. T. C. 1852, 3S. & D. 282]. 


3. Tur VALIDITY OF THE ORDER. 


Little need be said as to the validity of the order. The company 
contends that paragraphs (1), (2) and (4) exceed the powers of the 
Commission because they apply, not merely to the advertising of the 
tobacco products named therein, but also to any other cigarettes com- 
posed of substantially the same blend of tobaccos as Beech Nut or 
Sensation cigarettes or to any other smoking tobacco manufactured 
in substantially the same manner as Friends smoking tobacco. We 
think that this contention is entirely without merit. Orders of the 
Commission have relation to the future, not to the past. American 
Chain & Cable Oo. v. F. T. C., 4 Cir. 142 F. (2d) 909, 911 [38 F. T. C. 
896, 4S. & D. 186]; United Corp. v. F. T. C., 4 Cir. 110 F. (2d) 473, 
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475 [30 F. T. C. 1659, 3 S. & D. 209]. And certainly it was proper in 
forbidding false advertising in the future, to make the order broad 
enough [59] to forbid false and misleading advertising of which the 
company had been guilty even though it might be made with respect to 
cigarettes and tobacco sold under a different name. The order ought 
not be so limited in scope that the company could evade it by merely 
changing the name of its products. The Commission is entitled to 
make its order broad enough to prevent evasion. Hershey Chocolate 
Corp. v. F. T. C.,3 Cir. 121 F. (2d) 968, 971-972 [33 F. T. C. 1798, 
38.& D. 392]; Hill v. F. 7. C., 5 Cir. 124 F. (2d) 104, 106 [34 F. T. C. 
1800, 3S. & D. 436]; V. LZ. BR. B. v. Express Publishing Co., 312 U.S. 
426, 436-437. As said in the case last cited, which dealt with a cease 
and desist order of the Labor Board: 


Having found the acts which constitute the unfair labor practice the Board 
is free to restrain the practice and other like or related unlawful acts. * * * 
The breadth of the order, like the injunction of a court, must depend upon the 
circumstances of each case, the purpose being to prevent violations, the threat 
of which in the future is indicated because of their similarity or relation to 
those unlawful acts which the Board has found to have been committed by 
the employer in the past. 


It is argued that paragraph (3) of the order is void (1) because 
the advertising as to Old Gold cigarettes is not false, (2) because the 
comparison with the six other leading brands may be true sometime 
in the future, and (3) because the comparison in the advertising is 
restricted to the six other leading brands. The falsity of the adver- 
tising and its relation to the Reader’s Digest article we have already 
sufficiently dealt with. As to the other objections, it is a sufficient 
answer to say that the order deals with the false advertising that was 
before the Commission; and the Commission properly framed its 
order to deal with the matter before it. If, in the future, advertising 
of the sort prohibited should become truthful because of a change 
in the character of the cigarettes to which it has reference, a very 
remote contingency, application can be made to the Commission for 
a revision of the order. It will be time enough to give consideration 
to that matter when the occasion for it arises. As to the prohibited 
comparison being limited to the six leading brands, there is nothing 
in this of which the company can complain. It was with these six 
leading brands that the comparison was made in the false and mis- 
leading advertisements, and the Commission properly observed the 
limits which they set in itself defining the advertising which was 
prohibited. 

For the reasons stated, the petition to set aside the order will be 
denied and the order will be enforced. 

Petition denied and order enforced. 
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STANDARD OIL CO. v. FEDERAL TRADE COMMISSION! 
No. 1—F. T. C. Docket 4389 ; 


(United States Supreme Court. Jan. 8, 1951) 


INTERSTATE COMMERCE—WHuHAT Dores AND Dors Not CoNnstTiruTE—STREAM OF 
CoMMERCE—WHERE ExTRASTATE FLow THROUGH MARINE TERMINAL TO LOCAL 
CusToMERS FAarrLy CONSTANT 


Where stream of commerce flowed continuously from oil company’s re- 
finery in Indiana to marine terminal in Michigan and from. there to Michigan 
customers, pursuant to a fairly constant demand, sales to Michigan cus- 
tomers were still in “interstate commerce” for purposes of Robinson-Patman 
Act, though gasoline was not brought to marine terminal pursuant to orders 
already taken and was temporarily stored before delivery on individual 
orders. 


INTERSTATE COMMERCE—WHAYtT Dors AND Dors Nor CoNSTITUTE—STREAM OF 
CoMMERCE—I¥F TEMPORARILY INTERRUPTED 


Temporary storage at Michigan marine terminal of gasoline- brought in 
interstate commerce from Indiana refinery and accumulated at terminal 
during navigation season did not deprive the gasoline of its interstate char- 
acter for purposes of Robinson-Patman Act. 


METHODS, ACTS AND PRACTICES—DISCRIMINATING IN Prick, Erc.—Criayton Act 
AS AMENDED BY ROBINSON-PATMAN ACT—SECS. 2 (a) AND 2 (b)—PrICE DIFFER- 
ENTIALS—IF MADE IN Goop Fairn To Meret Lower Prick OF COMPETITOR 


It is a complete defense to charge of price discrimination under Robinson- 
Patman Act for seller to show that its price differential had been made in 
good faith to meet a lawful and equally low price of a competitior. 


CLAYTon ACT, AS AMENDED BY ROBINSON-PATMAN Aot—SnCs. 2 (a) AND 2 (b)— 
Prick DISCRIMINATION—J USTIFICATION—I¥r MADE IN Goop FairH to Meret LAw- 
FUL AND EQUALLY LOW PRICE OF COMPETITOR 


The legislative history of priviso in Robinson-Patman Act permitting 
seller to rebut prima facie case by showing that price discrimination was 
made in good faith to meet equally low price of competitors manifests intent 
to limit, but not to abolish, essence of the defense recognized as absolute 
in original Clayton Act. 


CoMPETITION—AS HEART OF NATIONAL Hconomic PoLicy 


The heart of our national economic policy long has been faith in the value 
of competition. 


COMPETITION—As INVOLVED IN SHERMAN, CLAYTON, AND RopiINnson-ParMan Acts 


In Sherman and Clayton Acts as well as in Robinson-Patman Act, Con- 
gress was dealing with competition, which it sought to protect, and monopoly, 
which it sought to prevent. 


1Reported in 340 U. S. 231, and 71 S. Ct. 240. For ease before Commission, see 41 
¥. T. C. 263, and, as modified, 43 F. 'T. C. 56. 
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ROBINSON-PATMAN AcT—OpsgJECTIVES—COMPETITIVE PRICES AND SELLERS 


[241] The Robinson-Patman Act did not seek to abolish competition or so 
radically to curtail it that seller would have no substantial right of self- 
defense against a price paid by a competitor. 


MerHops, AcTS AND PRACTICES—DISCRIMINATING IN PricgE, Erc.—CLiayron Act 
AS AMENDED BY RoOBINSON-PATMAN AcT—SzEcs. 2 (a) AND 2 (b)—Price Dirrer- 
ENTIALS—Ir RepUCTION TO MrET LOWER PRICE OF COMPETITOR ALTERNATIVE TO 
Loss oF CUSTOMER, AND HIGHER UNIT Cost AND SALES PRICE-—-WHETHER HxtTEN- 
SION OF REDUCED PRICE TO OTHER CUSTOMERS THEREBY REQUIRED 


If a large customer requests seller to meet a temptingly lower price offered 
by seller’s competitor, under such circumstances that loss of such customer 
would result in forcing a much higher unit cost and higher sales price upon 
seller’s other customers, seller is not compelled by Robinson-Patman Act to 
choose only between ruinously cutting prices to all customers to match the 
price offered to one, or refusing to meet competition and then ruinously 
raising prices to remaining customers to cover increased unit costs, but seller 
may meet in good faith the price cffered to such customer without necessarily 
changing price to other customers. 


MetTHops, ACTS AND PRACTICES—DISCRIMINATING IN Prick, ETc.—CLAYTON ACTS AS 
AMENDED BY ROBINSON-PATMAN AcT—SEcs. 2 (a) AND 2 (b)—Price Dirrer- 
ENTIALS—THAT BENEFICIARIES OF REDUCTION May DeErIVE COMPETITIVE 
ADVANTAGE OR REDUCE THEIR OWN RESALE PRICES TO CUSTOMERS—W HETHER 
Goop FairH THEREBY DESTROYED 


The good faith purpose of meeting a lawful equally low price of com- 
petitor, as defense to charge of price discrimination under Robinson-Patman 
Act, is not destroyed merely because beneficiaries of price reductions may 
derive a competitive advantage from them or may, in natural course of 
events, reduce their own resale prices to their customers. 


CLAYTON ACT, AS AMENDED BY ROBINSON-PATMAN ACT—SECS. 2 (a) AND 2 (b)—- 
PricE DISCRIMINATION—J USTIFICATION—IF MaApE IN Goop FarirH TO MEET 
LAWFUL AND EQuALLY Low PRICE OF COMPETITOR—WHETHER NEW DEFENSE AND 
FURTHER COMPETITIVE APPRAISALS THEREBY ESTABLISHED AND REQUIRED 


The proviso in Robinson-Patman Act, authorizing seller to meet prima 
facie case of price discrimination by showing that lower price was made in 
good faith to meet equally low price of competitor, merely continues in 
effect a defense which is equally absolute, but more limited in scope, than 
that which existed under original Clayton Act, and does not establish a 
new defense requiring potentially injurious effect of price reduction upon 
competition of all lower levels to be weighed against beneficial effect thereof 
in permitting seller to meet competition at its own level. 


CEASE AND DESIST ORDERS—METHODS, ACTS AND PRACTICES—DISCRIMINATING IN 
Price, Erc—WHeEreE “LARGE” JOBBER CUSTOMERS FAVORED Over Rerariw Sra- 
TION, TO THEIR COMPETITIVE JNJURY—PROHIBITION OF DIFFERENTIAL AS 
ERRONEOUS, Ip FINDINGS SILENT AS TO WHETHER Mane To Meret Hquatity Low 
PRICE OFFERED TO JOBBERS BY COMPETITORS 


The Federal Trade Commission erred in ordering oil company to cease 
and desist from making price differential in favor of large “jobber” customers 
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as compared with service station customers, without making findings on 
whether such differentials were made to meet equally low prices offered to 
jobbers by competitiors, and such findings should be made notwithstanding 
proof that effect of discrimination was to injure, destroy and prevent com- 
petition with retail stations. ; 


(The syllabus, with substituted captions, is taken from 71 S. Ct. 240) 


Mr. Howard Ellis of Chicago, Ul., (lr. Weymouth Kirkland, Mr. 
Hammond E. Chaffetz, Mr. W. H. Van Ooserhout, Mr. Thomas E. 
Sunderland, and Mr. Gordon EF. Tappan, all of Chicago, Tl, and A/7. 
Arthur J. Abbot of Detroit, Mich., on the brief) for petitioner. 

Mr. William Simon, of Chicago, Il., Mr. Cyrus Austin, of New 
York City, and Myr. Raoul Berger, of Washington, D. C. for amici 
curiae. 

Mr. James W. Cassedy, associate general counsel (A/r. W. 7. Kelley, 
general counsel, on the brief) both of Washington, D. C., for Federal 
‘Trade Commission. 


[242] Mr. Justice Burron delivered the opinion of the Court. 


In this case the Federal Trade Commission challenged the right of 
the Standard Oil Co., under the Rob[234]inson-Patman Act,’ to 
sell gasoline to four comparatively large “jobber” customers in De- 
troit at a less price per gallon than it sold like gasoline to many com- 
paratively small service-station customers in the same area. The 
company’s defenses were that (1) the sales involved were not in inter- 
state commerce and (2) its lower price to the jobbers was justified 
decause made to retain them as customers and in good faith to meet 
an equally low price of a competitor.2, The Commission, with one 
member dissenting, ordered the company to cease and desist from 
making such a price differential (43 F. T. C. 56). The Court of 
Appeals slightly modified the order and required its enforcement as 
modified (173 F. (2d) 210). We granted certiorari on petition of 
the company because the case presents an important issue under the 
Robinson-Patman Act which has not been settled by this Court (338 
U.S. 865). The case was argued at our October Term, 1949, and 
reargued at this term (339 U.S. 975). 

For the reasons hereinafter stated, we agree with the court below 
that the sales were made in interstate commerce but we agree with 
petitioner that, under the Act, the lower price to the jobbers was 
justified if it was made to retain each of them as a customer and in 
good faith to meet an equally low price of a competitor. 


* Specifically under § 2 of the Clayton Act, as amended by the Robinson-Patman Act, 
49 Stat. 1526, 15 U. 8. C., §13. For the material text of § 2 (a) and (b) seé pp. 9-10 
{1773], infra. 

2The company contended before the Commission that the price differential allowed by 
it to the jobbers made only due allowance for differences in the cost of sale and delivery 


of gasoline to them. It did not, hewever, pursue this defense in the court below and does 
not do so here. 
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I. Facts 


Reserving for separate consideration the facts determining the issue 
of interstate commerce, the other material [235] facts are summarized 
here on the basis of the Commission’s findings. The sales described 
are those of Red Crown gasoline because those sales raise all of the 
material issues and constitute about 90 percent of petitioner’s sales 
in the Detroit area. 

Since the effective date of the Robinson-Patman Act, June 19, 1936, 
petitioner has sold its Red Crown gasoline to its “jobber” customers 
at its tank-car prices. Those prices have been 114 cents per gallon 
less than its tank-wagon prices to service station customers for identi- 
cal gasoline in the same area. In practice, the service stations have 
resold the gasoline at the prevailing retail service station prices.* 
Each of petitioner’s so-called jobber customers has been free to resell 
its gasoline at retail or wholesale. Hach, at some time, has resold some 
of it at retail. One now resells it only at retail. The others now re- 
sell it largely at wholesale. As to resale prices, two of the jobbers 
have resold their gasoline only at the prevailing wholesale or retail 
rates. The other two, however, have reflected, in varying degrees, 
petitioner’s reductions in the cost of the gasoline to them by reducing 
their resale prices of that gasoline below the prevailing rates. The 
effect of these reductions has thus reached competing retail service 
stations in part through retail stations operated by the jobbers and 
in part through retail stations which purchased gasoline from the 
jobbers at less than the prevailing tank-wagon prices. The Commis- 
sion found that such reduced resale prices “have resulted in injuring, 
destroying, and preventing competition between said favored dealers 
and retail dealers in respondent’s [petitioner’s] gasoline and other 
major brands of gasoline * * *” [243] (41 F. T. C. 263,288). The 
distinctive [236] characteristics of these jobbers are that each (1) 
maintains sufficient bulk storage to take delivery of gasoline in tank- 
car quantities (of 8,000 to 12,000 gallons) rather than in tank-wagon 
quantities (of 700 to 800 gallons) as is customary for service stations; 
(2) owns and operates tank wagons and other facilities for delivery 
of gasoline to service stations; (3) has an established business sufficient 
to insure purchases of from 1 to 2 million gallons a year; and (4) has 
adequate credit responsibility.t While the cost of petitioner’s sales 


2 About 150 of these stations are owned or leased by the customer independently of 
petitioner. Their operators buy all of their gasoline from petitioner under short-term 
agreements. Its other 208 stations are leased or subleased from. petitioner for short terms. 

4Not denying the established industry practice of recognizing such dealers as a distinc- 
tive group for operational convenience, the Commission held that petitioner’s classification 
of these four dealers as jobbers was arbitrary because it made ‘‘no requirement that said 
jobbers should sell only at wholesale” (41 F. T. C. at 273). We use the term “jobber” in 
this opinion merely as one of convenience and identification, because the result here is the 
same whether these four dealers are wholesalers or retailers. 
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and deliveries of gasoline to each of these four jobbers is no doubt 
less, per gallon, than the cost of its sales and deliveries of like gasoline 
to its service-station customers in the same area, there is no finding 
that such difference accounts for the entire reduction in price made by 
petitioner to these jobbers, and we proceed on the assumption that it 
does not entirely account for that difference. 

Petitioner placed its reliance upon evidence offered to show that 
its lower price to each jobber was made in order to retain that jobber 
as a customer and in good faith to meet an equally low price offered 
by one or more competitors. The Commission, however, treated such 
evidence as not relevant. 


Il. Tur Sates Were Mape in INTERSTATE COMMERCE 


In order for the sales here involved to come under the Clayton Act, 
as amended by the Robinson-Patman Act, [237] they must have been 
made in interstate commerce.® The Commission and the court below 
agree that the sales were so made (41 F. T. C. 263, 271, 178 F. (2d) 
210, 213-214). 

Facts determining this were found by the Commission as follows: 
Petitioner is an Indiana corporation, whose principal office is in 
Chicago. Its gasoline is obtained from fields in Kansas, Oklahoma, 
Texas, and Wyoming. Its refining plant is at Whiting, Ind. It dis- 
tributes its products in 14 Middle Western States, including Michigan. 
The gasoline sold by it in the Detroit, Mich., area, and involved in this 
case, is carried for petitioner by tankers on the Great Lakes from 
Indiana to petitioner’s marine terminal at River Rouge, Mich. 
Enough gasoline is accumulated there during each navigation season 
so that a winter’s supply is available from the terminal. The gasoline 
remains for varying periods at the terminal or in nearby bulk storage 
stations, and while there it is under the ownership of petitioner and 
en route from petitioner’s refinery in Indiana to its market in Michi- 
gan. “Although the gasoline was not brought to River Rouge pur- 
suant to orders already taken, the demands of the Michigan territory 
are fairly constant, and petitioner’s customers’ demands could be ac- 
curately estimated, so the flow of the stream of commerce kept surging 
from Whiting to Detroit” (173 F. (2d) at 213-214). Gasoline deliv- 
ered to customers in Detroit, upon individual orders for it, is taken 
from the gasoline at the terminal in interstate commerce en route for 
delivery in that area. Such sales are well within the jurisdictional 
requirements of the act. Any other conclusion [244] would fall short 


5Section 2 (a) of the Clayton Act, as amended, relates only to persons “engaged in 
commerce, in the course of such commerce * * * where either or any of the purchases 
involved * * * are in commerce * * *” (49 Stat. 1526, 15 U. S. Cc. § 13 (a)). 
Commerce is defined in § 1 of the Clayton Act as including “trade or commerce among the 
several states * * *” (88 Stat. 730, 15 U.S. GC. SD) : 
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of the recognized [238] purpose of the Robinson-Patman Act to reach 
the operations of large interstate businesses in competition with small 
local concerns. Such temporary storage of the gasoline as occurs 
within the Detroit area does not deprive the gasoline of its interstate 
character. Stafford v. Wallace, 258 U. S. 495. Compare Walling v. 
Jacksonville Paper Co., 317 U.S. 564, 570, with Atlantic Coast Le 
R. Co. v. Standard Oil on 275 U.S. 257 268. c 


IIT. Tuerr Suovuip Bx a Finprne as to Wueruer or Nor Perrrion- 
pR’s Prick Repuction Was Mave 1n Goop Farr to Meer 4 LAwFun 
Equauiy Low Price or a Compretrtror 


Petitioner presented evidence tending to prove that its tank-car 
price was made to each jobber in order to retain that jobber as a 
customer and in good faith to meet a lawful and equally low price 
of a competitor. Petitioner sought to show that it succeeded in re- 
taining these customers, although the tank-car price which it offered 
them merely approached or matched, and did not undercut, the lower 
prices offered them by several competitors of petitioner. The trial 
examiner made findings on the point? but the Commission declined 
to do so, saying: 

Based on the record in this case the Commission concludes as a matter of 
law that it is not material [239] whether the discriminations in price granted 
by the respondent to the said four dealers were made to meet equally low prices 
of competitors. The Commission further concludes as a matter of law that 
it is unnecessary for the Commission to determine whether the alleged competi- 
tive prices were in fact available or involved gasoline of like grade or quality 
or of equal public acceptance. Accordingly the Commission does not attempt 
to find the facts regarding those matters because, even though the lower prices 
in question may have been made by respondent in good faith to meet the lower 
prices of competitors, this does not constitute a defense in the face of affirmative 
proof that the effect of the discrimination was to injure, destroy and prevent 
competition with the retail stations operated by the said named dealers and 
with stations operated by their retailer-customers (41 F. T. C. 263, 281-282). 


6 The Fair Labor Standards Act cases relied on by petitioner are not inconsistent with 
this result. ‘They hold that, for the purposes of that statute, interstate commerce ceased 
on delivery to a local distributor. Higgins v. Carr Bros. Co., 317 U. 8. 572; Walling v. 
Jacksonville Paper Co., supra. The sales involved here, on the other hand, are those of 
an interstate producer and refiner to a local distributor. 

7 The trial examiner concluded : 

“The recognition by respondent [petitioner] of Ned’s Auto Supply Co. as a jobber or 
wholesaler [which carried with it the tank-car price for gasoline], was a forced recognition 
given to retain that company’s business. Ned’s Company at the time of recognition, and 
ever since, has possessed all qualifications required by respondent [petitioner] for recog- 
nition as a jobber and the recognition was given and has ever since been continued in 
transactions between the parties, believed by them to be bona fide in all respects * * *” 
(Conclusion of Fact 2, under § IX, R. 5098-5099). 

“The differentials on its branded gasolines respondent [petitioner] granted Ned’s Auto 
Supply Co., at all times subsequent to March 7, 19388, and Stikeman Oil Co., Citrin-Kolb 
Oil Co., and the Wayne Co. [the four jobbers], at all times subsequent to June 19, 1936, 
were granted to meet equally low prices offered by competitors on branded gasolines of 
comparable grade and quality’ (Conclusion of Fact, under § X, R. 5104). 
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The court below affirmed the Commission’s position.® 

[245] There is no doubt that under the Clayton Act, before its 
amendment by the Robinson-Patman Act, this evidence would have 
been material and, if accepted, would have [240] established a com- 
plete defense to the charge of unlawful discrimination. At that time 
the material provisions of § 2 were as follows: 

Seo. 2. That it shall be unlawful for any person engaged in commerce, in the 
course of such commerce, either directly or indirectly to discriminate in price 
between different purchasers of commodities * * * where the effect of such 
discrimination may be to substantially lessen competition or tend to create a 
monopoly in any line of commerce: Provided, That nothing herein contained 
shall prevent discrimination in price between purchasers of commodities on 
‘aecount of differences in the grade, quality, or quantity of the commodity sold,. 
or that makes only due allowance for difference in the cost of selling or trans- 
portation, or discrimination in price in the same or different communities made 
in good faith to meet competition: And provided further, That nothing herein 
contained shall prevent persons engaged in selling goods, wares, or merchandise 
in commerce from selecting their own customers in bona fide transactions and 
not in restraint of trade. [Hmphasis added within the first proviso.] (38 Stat. 
730-731, 15 U. S. C. (1934 ed.) § 13.) 


The question before us, therefore, is whether the amendments made 
by the Robinson-Patman Act deprived those facts of their previously 
recognized effectiveness as a defense. The material provisions of § 2, 
as amended, are [241] quoted below, showing in italics those clauses 
which bear upon the proviso before us. The modified provisions are 
distributed between the newly created subsections (a) and (b). These: 
must be read together and in relation to the provisions they super- 
sede. The original phrase “that nothing herein contained shall pre- 
vent” is still used to introduce each of the defenses. The defense 
relating to the meeting of the price of a competitor appears only in 
subsection (b). There it is applied to discriminations in services or 
facilities as well as to discriminations in price, which alone are ex- 
pressly condemned in subsection (a). In its opinion in the instant 
case, the Commission recognizes that it is an absolute defense to a 
charge of price discrimination for a seller to prove, under $2 (x). 
that its price differential makes only due allowances for differences 
in cost or for price changes made in response to changing market 
conditions (41 F. T. C. at 283). Each of these three defenses is in- 
troduced by the same phrase “nothing * * * shall prevent,” and 
all are embraced in the same word “justification” in the first sentence 


8 “Now as to the contention that the discriminatory prices here complained of were made 
in good faith to meet a lower price of a competitor. While the Commission made no finding 
on this point, it assumed its existence but held, contrary to the petitioner’s contention, that 
this was not a defense. 

“We agree with the Commission that the showing of the petitioner that it made the 
discriminatory price in good faith to meet competition is not controlling in view of the 
very substantial evidence that its discrimination was used to affect and lessen competition 
at the retail level” (173 F. (2d) at 214, 217). 
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of §2 (b). It is natural, therefore, to conclude that each of these 
defenses is entitled to the same effect, without regard to whether there 
also appears an affirmative showing of actual or potential injury to 
competition at the same or a lower level traceable to the price differ- 
ential made by the seller. The Commission says, however, that the 
proviso in §2 (b) as to a seller meeting in good faith a lower com- 
petitive price is not an absolute defense if an injury to competition 
may result from such price reduction. We find no basis for such a 
distinction between the defenses in § 2 (a) and (b). 

The defense in subsection (b), now before us, is limited to a price 
reduction made to meet in good faith an equally low price of a com- 
petitor. It thus eliminates certain difficulties which arose under the 
original Clayton Act. For example, it omits reference to discrimina- 
tions in price “in [242] the same or different communities * * *” 
and it thus restricts the proviso to price differentials occurring in 
actual competition. It also excludes reductions which undercut the 
“lower price” of a competitor. None of these changes, however, cut 
into the actual core of the defense. That still [246] consists of the 
provision that wherever a lawful lower price of a competitor threatens 
to deprive a seller of a customer, the seller, to retain that customer, may 
in good faith meet that lower price. Actual competition, at least 
in this elemental form, is thus preserved. 

Subsections 2 (a) and (b), as amended, are as follows: 

Sec. 2. (a) That it shall be unlawful for any person engaged in commerce, in 
the course of such commerce, either directly or indirectly, to discriminate in 
price between different purchasers of commodities of like grade and qual- 
ity * * * where the effect of such discrimination may be substantially to 
lessen competition or tend to create a monopoly in any line of commerce, or to 
injure, destroy, or prevent competition with any person who either grants or 
knowingly receives the benefit of such discrimination, or with customers of 
either of them: Provided, That nothing herein contained shall prevent differen- 
tials which make only due allowance for differences in the cost of manufacture, 
sale, or delivery resulting from the differing methods or quantities in which such 
commodities are to such purchasers sold or delivered: * * * And provided 


further, That nothing herein contained shall prevent price changes from time 
to time * * * in response to changing conditions affecting the market for 
or the marketability of the goods concerned * * *. 

(b) Upon proof being made, at any hearing on a complaint under this section, 
that there has been discrimination in price or services or facilities furnished. 
the burden of rebutting the prima-facie case thus [243] made by showing justi- 
fication shall be upon the person charged with a violation of this section, and 
unless justification shall be affirmatively shown, the Commission is authorized 
to issue an order terminating the discrimination: Provided, however, That noth- 
ing herein contained shall prevent a seller rebutting the prima-facie case tnus 
made by showing that his lower price or the furnishing of services or facilities 
to any purchaser or purchasers was made in good faith to meet an equally low 
price of a competitor, or the services or facilities furnished by a competitor.” 
{Emphasis added in part. ] (49 Stat. 1526, 15 U.S. C. §138 (a) and (b)). 
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This right of a seller, under § 2 (b), to meet in good faith an equally 
low price of a competitor has been considered here before. Both in 
Corn Products Refining Co. v. Federal Trade Comm’n, 824 U.S. 726 
[40 F. T. C. 892; 4S. & D. 331] and in Federal Trade Comm'n v. 
Staley Mfg. Co., 824 U. S. 746 [40 F. T. C. 906; 4S. & D. 346] evi- 
dence in support of this defense was reviewed at length. There would 
have been no occasion thus to review it under the theory now con- 
tended for by the Commission. While this Court did not sustain the 
seller’s defense in either case, it did unquestionably recognize the rele- 
vance of the evidence in support of that defense. The decision in each 
case was based upon the insufficiency of the seller’s evidence to estab- 
lish its defense, not upon the inadequacy of its defense as a matter 
of law.® 

In the Corn Products case, supra, after recognizing that the seller 
‘had allowed differentials in price in favor of certain customers, this 
Court examined the evidence presented by the seller to show that such 
differentials were [244] justified because made in good faith to meet 
equally low prices of a competitor. It then said: 

Examination of the testimony satisfies us, as it did the court below, that it 
was insufficient to sustain a finding that the lower prices allowed to favored 
customers were in fact made to meet competition. Hence petitioners failed to 
sustain the burden of showing that the price discriminations were granted for 
the purpose of meeting competition.” [Em[247]phasis added.] (3824 U. S. at 
741) 2° 

In the Staley case, supra, most of the Court’s opinion is devoted to 
the consideration of the evidence introduced in support of the seller’s 
defense under § 2 (b). The discussion proceeds upon the assumption, 
applicable here, that if a competitor’s “lower price” is a lawful in- 
dividual price offered to any of the seller’s customers, then the seller 
is protected, under § 2 (b), in making a counteroffer provided the 
seller proves that its counteroffer is made to meet in good faith its 
competitor’s equally low price. On the record in the Staley case, a 
majority of the Court of Appeals, in fact, declined to accept the find- 
ings of the Commission and decided in favor of the accused seller. 


®In contrast to that factual situation, the trial examiner for the Commission in the 
instant case has found the necessary facts to sustain the seller’s defense (see note 7, 
supra), and yet the Commission refuses, as a matter of law, to give them consideration. 

In the Corn Products case, the same point of view was expressed by the Court of 
Appeals below: ‘We think the evidence is insufficient to sustain this affirmative defense” 
(144 F. (2d) 211, 217 (C. A. 7th Cir.)). TheCourt of Appeals also indicated that, to 
sustain this defense, it must appear not only that the competitor’s lower price was met in 
good faith but that such price was lawful. 

uThe Staley case was twice before the Court of Appeals for the Seventh Circuit. In 
1943 the case was remanded by that court to the Commission for findings as to wherein the 
discriminations occurred and how they substantially lessened competition and promoted 
monopoly and also “for consideration of the defense [under § 2 (b)] urged by the peti- 
tioners, and for findings in relation thereto.” 135 F. (2d) 453, 456. In 1944, a majority 
of the court decided in favor of the seller. 144 FB, (2d) 221. One judge held that the 
complaint was insufficient under § 2 (a) and that, therefore, he need not reach the seller’s 
defense under § 2 (b). He expressly stated, however, that he did not take issue with the 
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This Court, on review, reversed that judgment [245] but emphati- 
cally recognized the availability of the seller’s defense under § 2 (b) 
and the obligation of the Commission to make findings upon issues 
material to that defense. It said: 


Congress has left to the Commission the determination of fact in each case 
whether the person, charged with making discriminatory prices, acted in good 
faith to meet a competitor’s equally low prices. The determination of this fact 
from the evidence is for the Commission. See Federal Trade Commission Vv. 
Pacific States Paper Trade Assn., 273 U. S. 52, 63 [11 F. T. C. 686; 1S. & D. 583] 
Federal Trade Commission v. Algoma Lumber Co., 291 U.S. 67, 73 [18 -F. T. C. 
669 ; 2 S. & D. 247]. In the present case, the Commission’s finding that respond- 
ents’ price discriminations were not made to meet a “lower” price and conse- 
quently were not in good faith, is amply supported by the record, and we think 
the Court of Appeals erred in setting aside this portion of the Commission’s order 
to cease and desist. 


* * * * * * * 


In appraising the evidence, the Commission recognized that the statute does 
not place an impossible burden upon sellers, but it emphasized the good faith 
requirement of the statute, which places the burden [246] of proving good 
faith on the seller, who has made the discriminatory prices. * * * 

* * * We agree with the Commission that the statute at least requires the 
seller, who has knowingly discriminated in price, to show the existence of facts 
which would lead a reasonable and prudent person to believe that the granting 
of a lower price would in fact meet the equally low price of [248] a competitor. 
Nor was the Commission wrong in holding that respondents failed to meet this 
burden (324 U.S. at 758, 759-760). 


See also, Federal Trade Comm’n v. Cement Institute, 333 U. S. 683, 
721-726 [44 F. T. C. 1460; 4S. & D. 676] Federal Trade Comm’n v. 
Morton Salt Co., 334 U.S. 37, 43 [44 F. T. C. 1499348. & D. 716], and 
United States v. United States Gypsum Co., 840 U.S. 76, 92. All that 
petitioner asks in the instant case is that its evidence be considered 
and that findings be made by the Commission as to the sufficiency of 
that evidence to support petitioner’s defense under section 2 (b). 

In addition, there has been widespread understanding that, under 
the Robinson-Patman Act, it is a complete defense to a charge of 
price discrimination for the seller to show that its price differential 
has been made in good faith to meet a lawful and equally low price 
of a competitor. This understanding is reflected in actions and state- 


basis for the conclusion that the seller’s price was made in good faith to meet an equally 
low price of a competitor. Jd., at 227-231. His colleague held squarely that the seller’s 
‘defense of meeting competition in good faith under § 2 (b) had been established. Jd., at 
221-225. The third judge found against the seller both under § 2 (a) and (b). IJd., at 
225-227. The important point for us is that the Court of Appeals, as well as this Court, 
unanimously recognized in that case the materiality of the seller’s evidence in support of 
its defense under § 2 (b), even though the “discriminations ‘have resulted, and do result, 
in substantial injury to competition among purchasers * * *,’” Id., at 222. 
919675—53——115 
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ments of members and counsel of the Federal Trade Commission.” 
Representatives of the Department of [247] Justice have testified 
to the effectiveness and value of the defense under the Robinson- 
Patman Act.2 We see no reason to depart now from that interpre- 
tation.* [248] [249] 


122In cease and desist orders, issued both before and after the order in the instant 
case, the Commission has inserted saving clauses which recognize the propriety of a seller 
making a price reduction in good faith to meet an equally low price of a competitor, even 
though the seller’s discrimination may have the effect of injuring competition at a lower 
level. (See In re Ferro-Enamel Oorp., 42 F. T. C. 36; In re Anheuser-Busch,-Inc., 31 
F. T. C. 986; In re Bausch € Lomb Optical Co., 28 F. T. C. 186.) 

See also, the statement filed by Walter B, Wooden, Assistant Chief Counsel, and by 
Hugh E. White, Examiner for the Commission, with the Temporary National Economic 
Committee in 1941: 


“The amended Act now safeguards the right of a seller to discriminate in price in good 
faith to meet an equally low price of a competitor, but he has the burden of proof on 
that question. This right is guaranteed by statute and could not be curtailed by any 
mandate or order of the Commission * * *. The right of self-defense against competi- 
tive price attacks is as vital in a competitive economy as the right of self-defense against 
personal attack.” The Basing Point Problem 139 (TNEC Monograph 42, 1941). 

In regard to the Commission’s position on § 2 (b), urged in the instant case, Allen C. 
Phelps, Assistant Chief Trial Counsel and Chief of the Hxport Trade Division of the 
Commission, testified before the Subcommittee on Trade Policies of the Senate Committee 
on Interstate and Foreign Commerce in June, 1949, that “This position, if upheld in the 
courts, in my judgment will effectively and completely erase section 2 (b) from the 
Robinson-Patman Act.” Hearings before a Subcommittee of the Senate Committee on 
Interstate and Foreign Commerce on 8. 236, 81st Cong., 1st Sess. 66. (See also, pp. 274— 
275.) 

13 Herbert A. Bergson, then Assistant Attorney General, testifying for the Department, 
January 25, 1949, said: “The section [2 (b)] presently permits sellers to justify other- 
wise forbidden price discriminations on the ground that the lower prices to one set of 
buyers were made in good faith to meet the equally low prices of a competitor.” Hearings 
before a Subcommittee of the Senate Committee on Interstate and Foreign Commerce on 
S. 286, 81st Cong., 1st Sess. 77. See also, report on S. 286 by Peyton Ford, Assistant 
to the Attorney General, to the Senate Committee on Interstate and Foreign Commerce. 
Id., at 320. Mr. Bergson added the following in June 1949: “While we recognize the 
competitive problem which arises when one purchaser obtains advantages denied to 
other purchasers, we do not believe the solution to this problem lies in denying to sellers 
the opportunity to make sales in good faith competition with other sellers.” Hearings 
before Subcommittee No. 1 of the House Committee on the Judiciary on S. 1008, 81st 
Cong., Ist Sess. 12. 

4 Attention has been directed again to the legislative history of the proviso. This was 
considered in the Corn Products and Staley cases. See especially, 324 U. 8S. at 752-753. 
We find that the legislative history, at best, is inconclusive. It indicates that it was the 
purpose of Congress to limit, but not to abolish, the essence of the defense recognized as 
absolute in § 2 of the original Clayton Act, 38 Stat. 730, where a seller’s reduction in price 
had been made “‘in good faith to meet competition * * *.’ For example, the legislative 
history recognizes that the Robinson-Patman Act limits that defense to price differentials 
that do not undercut the competitor’s price, and the amendments fail to protect differentials 
between prices in different communities where those prices are not actually competitive. 
There is also a suggestion in the debates, as well as in the remarks of this Court in the 
Staley case, supra, that a competitor’s lower price, which may be met by a seller under 
the protection of § 2 (b), must be a lawful price. And gee, S. Res. 224, 70th Cong., 1st 
Sess., directing the Federal Trade Commission to investigate and report to it on chain- 
Store operators and F. T. C. Final Report on the Chain-Store Investigation, S. Doc. No. 
4, 74th Cong., 1st Sess. 

In the report of the Judiciary Committee of the House of Representatives, which drafted 
the clause which became § 2 (b), there appears the following explanation of it: 

“This proviso represents a contraction of an exemption now contained in section 2.of 
the Clayton Act which permits discriminations without limit where made in good faith 
to meet competition. It should be noted that while the seller is permitted to meet local 
competition, it does not permit him to cut local prices until his competitor has first offered 
lower prices, and then he can go no further than to meet those prices. If he goes further, 
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The heart of our national economic policy long has been faith in 
the value of competition. In the Sherman and Clayton Acts, as well 
as in the Robinson-Patman Act, [249] “Congress was dealing with 
competition, which it sought to protect, and monopoly, which it sought 
to prevent.” Staley Mfg. Co. v. Federal Trade Comm’n, 135 F. 2d 
453, 455 [36 F. T. C. 1126,3S. & D.556.] We need not now reconcile, 
in its entirety, the economic theory which underlies the Robinson- 
Patman Act with that of the Sherman and Clayton Acts.* It is 
enough to say that Congress did not seek by the Robinson-Patman Act 
either to abolish competition or so radically to curtail it that a seller 
would have no substantial right of self-defense against a price raid 
by a competitor. For example, if a large customer requests his seller 
to meet a temptingly lower price offered to him by one of his seller’s 
competitors, the seller may well find it essential, as a matter of busi- 
ness survival, to meet that price rather than to lose the customer. It 
might be that this customer is the seller’s only [250] available market 
for the major portion of the seller’s product, and that the loss of this 
customer would result in forcing a much higher unit cost and higher 
sales price upon the seller’s other custom[250]Jers. There is nothing 
to show a congressional purpose, in such a situation, to compel the 
seller to choose only between ruinously cutting its prices to all its cus- 
tomers to match the price offered to one, or refusing to meet the com- 
petition and then ruinously raising its prices to its remaining customers 
to cover increased unit costs. There is, on the other hand, plain 
language and established practice which permits a seller, through § 2 
(b), to retain a customer by realistically meeting in good faith the 
price offered to that customer, without necessarily changing the seller’s 
price to its other customers. 


he must do so likewise with all his other customers, or make himself liable to all of the 
penalties of the act, including treble damages. In other words, the proviso permits the 
seller to meet the price actually previously offered by a local competitor. It permits him to 
go no further.” H. R. Rep. No. 2287, 74th Cong., 2d Sess. 16. 

See also, 80 Cong. Rec. 6426, 6431-6436, 8229, 8235. 

Somewhat changing this emphasis, there was a statement made by the managers 9n 
the part of the House of Representatives, accompanying the conference report, which said 
that the new clause was a “provision relating to the question of meeting competition, 
intended to operate only as a rule of evidence in a proceeding before the Federal Trade 
Commission * * *.” H.R. Rep. No. 2951, 74th Cong., 2d Sess. 7. The Chairman of 
the House Conferees also received permission to print in the Record an explanation of the 
proviso. 80 Cong. Rec. 9418. This explanation emphasizes the same interpretation as 
that put on the proviso in the Staley case to the effect that the lower price which lawfully 
may be met by a seller must be a lawful price. That statement, however, neither justifies 
disregarding the proviso nor failing to make findings of fact where evidence is offered 
that the prices met by the seller are lawful prices and that the meeting of them is in 
good faith. 

15 It has been suggested that, in theory, the Robinson-Patman Act as a whole is incon- 
sistent with the Sherman and Clayton Acts. See Adelman, Effective Competition and the 
Antitrust Laws, 61 Hary. L. Rev. 1289, 1827-1350; Burns, The Anti-Trust Laws and 
the Regulation of Price Competition, 4 Law & Contemp. Prob. 301; Learned & Isaacs, The 
Robinson-Patman Law: Some Assumptions and Expectations, 15 Harv. Bus. Rev. 137 ; 
McAllister, Price Control by Law in the United States: A Survey, 4 Law & Contemp. 
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In a case where a seller sustains the burden of proof placed upon 
it to establish its defense under § 2 (b), we find no reason to destroy 
that defense indirectly, merely because it also appears that the bene- 
ficiaries of the seller’s price reductions may derive a competitive 
advantage from them or may, in a natural course of events, reduce 
their own resale prices to their customers. It must have been obvious 
to Congress that any price reduction to any dealer may always 
affect competition at that dealer’s level as well as at the dealer’s resale 
level, whether or not the reduction to the dealer is discriminatory. 
Likewise, it must have been obvious to Congress that any price reduc- 
tions initiated by a seller’s competitor would, if not met by the seller, 
affect competition at the beneficiary’s level or among the beneficiary’s 
customers just as much as if those reductions had been met by the 
seller. The proviso in § 2 (b), as interpreted by the Commission, 
would not be available when there was or might be an injury to compe- 
tition at a resale level. So interpreted, the proviso would have such 
little, if any, applicability as to be practically meaningless. We may, 
therefore, conclude that Congress meant to permit the natural con- 
sequences to follow the seller’s action in meeting in good faith a lawful 
and equally low price of its competitor. [251] 

In its argument here, the Commission suggests that there may be 
some situations in which it might recognize the proviso in §2 (b) 
as a complete defense, even though the seller’s differential in price 
did injure competition. In support of this, the Commission indicates 
that in each case it must weigh the potentially injurious effect of a 
seller’s price reduction upon competition at all lower levels against 
its beneficial effect in permitting the seller to meet competition at its 
own level. In the absence of more explicit requirements and more 
specific standards of comparison than we have here, it is difficult to see 
how an injury to competition at a level below that of the seller can 
thus be balanced fairly against a justification for meeting the compe- 
tition at the seller’s level. We hesitate to accept § 2 (b) as establish- 
ing such a dubious defense. On the other hand, the proviso is readily 
understandable as simply continuing in effect a defense which is - 

equally absolute, but more limited in scope than that which existed 
under § 2 of the original Clayton Act. 

The judgment of the Court of Appeals, accordingly, is reversed 
and the case is remanded to that court with instructions to remand 
it to the Federal Trade Commission to make findings in conformity 
with this opinion. 

It is so ordered. 
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Mr. Justice Mrnton took no part in the consideration or decision 
of this case. 
Mr. Justice Reep, dissenting. 


The Federal Trade Commission investigated practices of the 
Standard Oil Co. of Indiana in selling its gasoline in the Detroit area 
at different prices to competing local distributors, in alleged violation 
of the Robinson-Patman (antiprice discrimination) Act. Standard’s 
defense is not a denial of that discriminatory practice [251] but a 
complete justification, said to be allowed by the [252] Robinson-Pat- 
man Act, on the ground of trade necessity in order to meet an equally 
low price in Detroit of other gasoline refiners. On concluding the 
practice violated federal prohibitions against discriminatory sale 
prices, the Commission entered a cease and desist order against Stand- 
ard’s sale system. ‘The order was enforced by the Court of Appeals 
after a minor modification (48 F. T. C. 56; 173 F. (2d) 210). 

The need to allow sellers to meet competition in price from other 
sellers while protecting the competitors of the buyers against the 
buyers’ advantages gained from the price discrimination was a major 
cause of the enactment of the 1936 Robinson-Patman Act. The Clay- 
ton Act of 1914 had failed to solve the problem. The impossibility 
of drafting fixed words of a statute so as to allow sufficient flexibility 
to meet the myriad situations of national commerce, we think, led 
Congress in the Robinson-Patman Act to put authority in the Federal 
Trade Commission to determine when a seller’s discriminatory sales 
price violated the prohibitions of the antimonopoly statute, § 2 (a), 
49 Stat. 1526, and when it was justified by a competitor’s legal price.* 
The disadvantage to business of this choice was that the seller could 
not be positive before the Commission acted as to precisely how far 
he might go in price discrimination to meet and beat his competition. 
The Commission acted on its interpretation of the act. Believing it 
important to support the purpose of Congress and the Commission’s 
interpretation of the act, with which we agree, we state our reasons. 
[253] 

The court first condemns the Commission’s position that meeting in 
good faith a competitor’s price merely rebuts the prima facie estab- 
lishment of discrimination based on forbidden differences in sales 
price, so as to require an affirmative finding by the Commission that 
nevertheless there may be enjoinable injury under the Robinson- 
Patman Act to the favored buyer’s competitors. The court then de- 


1The difficulties of any other approach are illustrated by the attempt of Congress to 
clarify the Robinson-Patman Act. See President’s veto message on S. 1008, Cong. Rec. 
June 16, 1950, p. 8844, and conference reports, House of Reps., 81st Cong., 1st Sess., No. 
1422, October 13, 1949, and 2d Sess., No. 1730, March 3, 1950. 

2 Hearings before Subcommittee No. 1 of the House Committee on the Judiciary on S. 
1008, 81st Cong., 1st Sess., June 8 and 14, 1949, p. 61. 
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cides that good faith in meeting competition was an absolute defense 
for price discrimination, saying: 
‘On the other hand, the proviso is readily understandable as simply continuing 
in effect an equally absolute, but more limited, defense than that which existed 
ander § 2 of the original Clayton Act. 

Such a conclusion seems erroneous. What follows in this dissent 
demonstrates, we think, that Congress intended so to amend the Clay- 
ton Act that the avenue of escape given price discriminators by its 
meeting competition clause should be narrowed. The court’s inter- 
pretation leaves what the seller can do almost as wide open as before. 
(See p. 12 et seq., infra.) It seems clear to us that the interpretation 
put upon the clause of the Robinson-Patman Act by the Court means 
that no real change has been brought about by the amendment. 

The public policy of the United States fosters the free-enterprise 
system of unfettered competition among producers and distributors 
of goods as the accepted method to put those goods into the hands of 
all consumers at the least expense.* There are, however, statutory 
exceptions to such unlimited competition.* Nondiscriminatory [254] 
pricing tends to weaken competition in that a seller, while otherwise 
maintaining his prices, cannot meet his antagonist’s price to get a sin- 
gle order or customer. But Congress obviously concluded that the 
greater advantage would accrue by fostering equal access to supplies 
by competing merchants or other purchasers in the course of business.® 

The first enactment to put limits on discriminatory selling prices - 
was the Clayton Act in 1914, 38 Stat. 730, §2. Section 11 enabled the 
Commission to use its investigatory and regulatory authority to handle 
price discrimination. Section 2 provided for the maintenance of 
competition by protecting the ability of business rivals to obtain com- 
modities on equal terms. The Robinson-Patman Act moved further 
toward this objective. In the margin appears the applicable words 
of the Clayton Act followed by those of the Robinson-Patman Act. 
Phrased summarily for this case, it may be said that the italicized 
words in the Clayton Act were the source of the difficulties in enforce- 
ment that Congress undertook to avoid by the italicized words of the 
Robinson-Patman Act.® [255] 


3 Associated Press v. United States, 8326 U. S. 1, 13; United States v. Line Material Co., 
333 U. 8. 287, 309. 

4B. g., Interstate Commerce Act, § 5, 49 U. S. C. § 5; Communications Act of 1934, 
§ 221, Miller-Tydings Act, 15 U. S. C. §1. And see Mason, The Current Status of the 
Monopoly Problem in the United States, 62 Harv. L. Rev. 1265. 

°For a discussion of the merits of the legislaticu, see Adelman, Effective Competition 
and the Antitrust Laws, 61 Harv. L. Rev. 1289. 

6 Clayton Act: 

“Sec. 2. That it shall be unlawful for any person engaged in commerce * * * to 
discriminate in price between different purchasers of commodities, * * * where the 
effect of such discrimination may be to substantially lessen competition. or tend to create 
a monopoly in any line of commerce: Provided, That nothing herein contained shall 
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Tt will be noted that unless the effect is given the Robinson-Patman 
amendment contended for by the Federal Trade Commission, there 
is little done to overcome the difficulties arising from the meeting com- 
petition clause of the Clayton Act. Formerly “discrimination in price 
in the same or different communities made in good faith to meet com- 
petition” was allowed as a complete defense. Now it is “made in good 
faith to meet an equally low price of a competitor.” The Court says: 


It thus eliminates certain difficulties which arose under the original Clayton 
Act. For example, it omits reference to discriminations in price “in the same or 
different communities * * *’ and it thus restricts the proviso to price differ- 
entials occurring in actual competition. It also excludes reductions which 
undercut the “lower price” of a competitor. None of these changes, however, cut 
into the actual core of the defense. That still consists of the provision that 
wherever a [253] lawful lower price of a competitor threatens to deprive a seller 
of a customer, the seller, to retain that customer, may in good faith meet that 
lower price. 


We see little difference. The seller may still, under the Court’s inter- 
pretation, discriminate in sales of goods of [256] like quantity and 
quality between buyers on opposite corners, so long as one gets a lower 
delivered price offer from another seller, no matter where located. 
The “actual core of the defense” remains intact. 


I 


Legislative History.—Upon the interpretation of the words and pur- 
pose of this last addition, by the Robinson-Patman Act to curbs on 
discrimination in trade, the narrow statutory issues in this case turn. 
Though narrow, they are important if trade is to have the benefit of 
careful investigation before regulation, attainable under the Federal 
Trade Commission Act but so difficult when attempted by prosecutions 
in courts with the limitations of judicial procedure. As an aid to the 
interpretation of § 2 (b), we set out applicable parts of its legislative 
history. 


prevent * * * discrimination in price in the same or different communities made 
in good faith to meet competition: * * *” 

Robinson-Patman Act: 

“Suc. 2. (a) That is shall be unlawful for any person engaged in commerce, 
to discriminate in price between different purchasers of commodities * * * where 
the effect of such discrimination may be substantlally to lessen competition or tend to 
create a monopoly in any line of commerce, or to injure, destroy, or prevent competition 
with any person who either grants or knowingly receives the benefit of such discrimination, 
or with customers of either of them; * * * 

“Snc. 2. (b) Upon proof being made, at any hearing on a complaint under this section, 
that there has been discrimination in price or services or facilities furnished, the burden 
of rebutting the prima facie case thus made by showing justification shall be upon the 
person charged with a violation of this section, and unless justification shall be afirma- 
tively shown, the Commission is authorized to issue an order terminating the discrimina- 
tion: Provided, however, That nothing herein contained shall prevent a seller rebutting the 
prima facie case thus made by showing that his lower price or the furnishing of services 
or facilities to any purchaser or purchasers was made in good faith to meet an equally 
low price of a competitor, or the services or facilities furnished by a competitor.” 


* * > 
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The Clayton Act created a broad exception from control for prices 
made in good faith to meet competition. This raised problems of 
-which Congress was aware. In reporting on a redrafted version of 
S. 3154, the Senate’s companion bill to the House bill that became the 
Robinson-Patman Act, the Senate Committee on the Judiciary, Feb- 
ruary 3, 1936, pointed out the weakness of § 2 of the Clayton Act in 
permitting discrimination to meet competition, and suggested a harsh 
remedy, the elimination of its italicized proviso in note 6 supra, with- 
out the mollifying words of §2 (b) of the Robinson-Patman Act.’ 
In [257] March, the House Committee on the Judiciary made its re- 
port on the bill that became the act. Section 2 (b) was then in substan- 
tially its present form. The report pointed out the draftsmen’s 
purpose to strengthen the laws against price discrimination, directly 
or indirectly through brokerage or other allowances, services or absorp- 
tions of costs. It commented that the subsection that became [254] 


7S. Rep. No. 1502, 74th Cong., 2d Sess., p, 4: 

“The weakness of present section 2 lies principally in the fact that: (1) It places no 
limit upon differentials permissible on account of differences in quantity; and (2) tt 
permits discriminations to meet competition, and thus tends to substitute the remedies 
of retaliation for those of law, with destructive consequences to the central object of the bill. 
Liberty to meet competition which can be met only by price cuts at the expense of custom- 
ers elsewhere, is in its unmasked effect the liberty to destroy competition by selling 
locally below cost, a weapon progressively the more destructive in the hands of the more 
powerful, and most deadly to the competitor of limited resources, whatever his merit 
and efficiency. While the bill as now reported closes these dangerous loopholes, it leaves 
the fields of competition free and open to the most efficient, and thus in fact protects them 
the more securely against inundations of mere power and size. 

“Specific phrases of section 2 (a), as now reported, may be noted as follows: 

“One: ‘* * * where either or any of the purchases involved in such discrimination 
are in commerce * * *,’ 

“Section 2 (a) attaches to competitive relations between a given seller and his several 
customers, and this clause is designed to extend its scope to discriminations between 
interstate and intrastate customers, as well as between those purely interstate. Discrimi- 
nations in excess of sound economic differences involve generally an element of loss, 
whether only of the necessary minimum of profits or of actual costs, that must be 
recouped from the business of customers not granted them. When granted by a given 
seller to his customers in other States, and denied to those within the State, they involve 
the use of that interstate commerce to the burden and injury of the latter. When granted 
to those within the State and denied to those beyond, they involve conversely a directly 
resulting burden upon interstate commerce with the latter. Both are within the proper 
and well-recognized power of Congress to suppress.” 

8H. R. Rep. 2287, 74th Cong., 2d Sess., p. 3: 

“The purpose of this proposed legislation is to restore, so far as possible, equality of 
opportunity in business by strengthening antitrust laws and by protecting trade and 
commerce against unfair trade practices and unlawful price discrimination, and also 
against restraint, and monopoly for the better protection of consumers, workers, and inde- 
pendent producers, manufacturers, merchants, and other businessmen. 

“To accomplish its purpose, the bill amends and strengthens the Clayton Act by prohib- 
{ting discriminations in price between purchasers where such discriminations eannot be 
shown to be justified by differences in the cost of manufacture, sale, or delivery resulting 
from different methods or quantities in which such commodities are to such purchasers 
sold and delivered. It also prohibits brokerage allowances except for services actually 
rendered, and advertising and other service allowances unless such allowances or services 
are made available to all purchasers on proportionally equal terms. It strikes at the 
basing-point method of sale, which lessens competition and tends to create a monopoly.” 
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§ 2 (b) let a seller “meet the price actually pre-[258]viously offered by 
a local competitor.” *® The language used in regard to competition in 
the bills and in the Act seems to have been based on a recommendation 
of the Federal Trade Commission. The Commission had been 
[259] unable to restore the desired competition under the Clayton 
Act, and Congress evidently sought to open the way for effective 
action. i 

Events in the course of the proposed legislation in the Senate and 
House have pertinence. The Senate inserted the original ineffective 
language of the Clayton Act in its exact form in the Senate bill. In 
the same draft it adopted an amendment sim-[255]ilar to the proviso 
ultimately enacted. 80 Cong. Rec. 6426, 6435. In the House, Repre- 
sentative Patman explained his view of the dangers in the original pro- 


®Td., p. 16: 

“This proviso represents a contraction of an exemption now contained in section 2 of 
the Clayton Act which permits discriminations without limit where made in good faith 
to meet competition. It should be noted that while the seller is permitted to meet local 
competition, it does not permit him to cut local prices until his competitor has first offered 
lower prices, and then he can go no further than to meet those prices. If he goes further, 
he must do so likewise with all his other customers, or make himself liable to all of the 
penalties of the act, including treble damages. In other words, the proviso permits the 
seller to meet the price actually previously offered by a local competitor. It permits 
him to go no further.” 

10 Final Report on the Chain-Store Investigation, S. Doc. No. 4, 74th Cong., 1st Sess., 
p. 96: “A simple solution for the uncertainties and difficulties of enforcement would be to 
prohibit unfair and unjust discrimination in price and leave it to the enforcement agency, 
subject to review by the courts, to apply that principle to particular cases and situations. 
The soundness of and extent to which the present provisos would constitute valid defenses 
would thus become a judicial and not a legislative matter, 

“The Commission therefore recommends that section 2 of the Clayton Act be amended 
to read as follows: 

“*Tt shall be unlawful for any person engaged in commerce, in any transaction in or 
affecting such commerce, either directly of indirectly to discriminate unfairly or unjustly 
in price between different purchasers of commodities, which commodities are sold for 
use, consumption, or resale within the United States or any Territory thereof or the 
District of Columbia or any insular possession or other place under the jurisdiction of 
the United States.’”’ 

This report was utilized by the House Committee dealing with the proposed Robinson- 
Patman legislation. H. R. Dep. No. 2287, 74th Cong., 2d Sess., pp. 3, 7. 

1 7d., p. 64: “If the discrimination is ‘on account of differences in the grade, quality, or 
quantity of the commodity sold,’ or makes ‘only due allowance for difference in the cost of 
selling or transportation,’ or is ‘made in good faith to meet competition,’ it is not unlawful 
even though the effect ‘may be to substantially lessen competition or tend to create a 
monopoly in any line of commerce.’ Discriminatory price concessions given to prevent 
the loss of a chain-store’s business to a competing manufacturer, to prevent it manufac- 
turing its own goods, or to prevent it from discouraging in its stores the sale of a given 
manufacturer’s goods, may be strongly urged by the manufacturer as ‘made in good faith 
to meet competition.’”’ See p. 90, id. 

Attention was called to this need. H. R. Rep. No. 2287, 74th Cong., 2d Sess., p. 7: 
“Some of the difficulties of enforcement of this section as it stands are pointed out in the 
[Final Report] of the Federal Trade Commission above referred to, at pp. 63 and 


following.” 
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viso22. It was taken out in Confer-[260]ence* The Chairman of 
the House managers, Mr. Utterback, before the Conference Report 
was agreed to by the House, received permission to print an explana- 
tion [261] of his understanding of the proviso. He explained that 
the proviso “does not set up the meeting of competition as an absolute 
bar to a charge of discrimination under the bill. It merely permits it 
to be shown in evidence. * * * It leaves it a question of fact to be 
determined in each case, whether the competition to be met was such 
as to justify the discrimination given, * * *.” The pertinent parts 
of the statement appear in the margin.“ [256] 


1280 Cong. Ree. 8235: 

“Mr. Chairman, I would like to ask a question of the gentleman from Texas [Mr. 
Patman]. A great many of the industries in Ohio were very much in favor of the proviso 
in the Senate bill, appearing on page 4, and reading as follows: 

“‘And provided further, That nothing herein contained shall prevent discrimination in 
price in the same or different commodities made in good faith to meet competition.’ 

“J find that on page 9 of the Patman bill, beginning in line 14, there appear these words: 

“<Provided, however, That nothing herein contained shall prevent a seller rebutting 
the prima facie case thus made by showing that his lower price to any purchaser or 
purchasers was made in good faith to meet an equally low price of a competitor.’ 

“Will the gentleman explain the difference between these two proposals? 

“Mr, PATMAN. If the Senate amendment should be adopted it would really destroy the 
bill. It would permit the corporate chains to go into a local market, cut the price down 
so low that it would destroy local competitors and make up for their losses in other places 
where they had already destroyed their competitors. One of the objects of the bill is to 
get around that phrase and prevent the large corporate chains from selling below cost in 
certain localities, thus destroying the independent merchants, and making it up at other 
places where their competitors have already been destroyed. I hope the gentleman will 
not insist on the Senate amendment, because it would be very destructive of the bill. The 
phrase ‘equally low price’ means the corporate chain will have the right to compete with 
the local merchants. They may meet competition, which is all right, but they cannot 
cut down the price below cost for the purpose of destroying the local man. 

“Mr. Cooper of Ohio. What does the gentleman’s proviso mean? 

“Mr. PATMAN. It means they may meet competition, but not cut down the price below 
cost. It means an equally low price but not below that. It permits competition, but it 
does not permit them to cut the price below cost in order to destroy their competitors. I 
hope the gentleman will not insist on the Senate amendment.” 

But see pp, 15 and 16, infra. 

133A. R. Rep. No. 2951, 74th Cong., 2d Sess., pp. 6-7: 

“The Senate bill contained a further proviso— 

“That nothing herein contained shall prevent discrimination in price in the same or 
different communities made in good faith to meet competition.’ 

“This language is found in existing law, and in the opinion of the conferees is one of the 
obstacles to enforcement of the present Clayton Act. The Senate receded, and the language 
is stricken. A provision relating to the question of meeting competition, intended to 
operate only as a rule of evidence in a proceeding before the Federal Trade Commission, is 
included in subsection (b) in the conference text as follows: 

““Provided, however, That nothing herein contained shall prevent a seller rebutting the 
prima-facie case thus made by showing that his lower price or the furnishing of service or 
facilities to any purchaser or purchasers was made in good faith to meet an equally low 
price of a competitor, or the services or facilities furnished by a competitor.’ ” 

1480 Cong. Rec. 9418: 

“In connection with the above rule as to burden of proof, it is also provided that a seller 
may show that his lower price was made in good faith to meet an equally low price of a 
competitor, or that his furnishing of services or facilities was made in good faith to meet 
those furnished by a competitor. It is to be noted, however, that this does not set up the 
meeting of competition as an absolute bar to a charge of discrimination under the Dill. 
It merely permits it to be shown in evidence. This provision is entirely procedural. It 
does not determine substantive rights, liabilities, and duties. They are fixed in the other 
provisions of the bill. It leaves it a question of fact to be determined in each case, whether 
the competition to be met was such as to justify the discrimination given, as one lying 
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Statutory Interpretation—This résumé of the origin and purpose 
of the original § 2 of the Clayton Act and [262] the amendments of the 
Robinson-Patman Act gives a basis for determining the effect of this 
section in a hearing before the Commission where the charge, as here, 
that a seller during the same period of time has sold the same com- 
modities to various purchasers at different prices, is admitted and the 
defense, the elements of which are likewise admitted, is that the dis- 
crimination was made in good faith to meet an equally low price of a 
competitor. Does meeting in good faith a competitor’s price consti- 
tute a complete defense under the proviso to § 2 (b) ? Or does the fact 
of good faith reduction in price to a purchaser to meet a competitor’s 
price merely rebut the prima facie establishment of discrimination, 
arising under the statute from proof of forbidden differences in price,® 
so as to require under § 2 (a) affirmative finding by the Commis-[263] 
sion that there may be injury to competition? Petitioner asserts that 
good faith meeting of a competitor’s price is a complete defense. The 
Commission and the Court of Appeals take the opposite position, with 
which we concur. 

This is our reason. The statutory development and the informa- 
tion before Congress concerning the need for strengthening the com- 
petitive price provision of the Clayton Act, make clear that the evil 
dealt with by the proviso of § 2 (b) was the easy avoidance of the 
prohibition against price discrimination. The control of that evil 
was an important objective of the Robinson-Patman Act. The de- 
bates, the Commission’s report and recommendation and statutory 
changes show this. The Conference Report and the explanation by 
one of the managers, Mr. Utterback, are quite definitive upon the 
point. Because of ‘experience under the Clayton Act, Congress re- 
fused to continue its competitive price proviso. Yet adoption of 
petitioner’s position would permit a seller of nationally distributed 


within the limitations laid down by the bill, and whether the way in which the competition 
was met lies within the latitude allowed by those limitations. 

“This procedural provision cannot be construed as a carte blanche exemption to violate 
the bill so long as a competitor can be shown to have violated it first, nor so long as that 
competition cannot be met without the use of oppressive discriminations in violation of the 


obvious intent of the Dill. 
* s s * * s 


“qe this proviso were construed to permit the showing of a competing offer as an absolute 
bar to liability for discrimination, then it would nullify the act entirely at the very incep- 
tion of its enforcement, for in nearly every case mass buyers receive similar discriminations 
from competing sellers of the same product. One violation of law cannot be permitted 
to justify another. As in any case of self-defense, while the attack against which the 
defense is claimed may be shown in evidence, its competency as a bar depends also upon 
whether it was a legal or illegal attack. A discrimination in violation of this bill is in 
practical effect a commercial bribe to lure the business of the favored customer away from 
the competitor, and if one bribe were permitted to justify another the bill would be futile 
to achieve its plainly intended purposes.” 

1 See note 6, supra. 
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goods to discriminate in favor of large chain retailers, for the seller 
could give to the large retailer a price lower than that charged to small 
retailers, and could then completely justify its discrimination by 
showing that the large retailer had first obtained the same low price 
from a local low-cost producer of competitive goods. ‘This is the very 
type of competition that Congress sought to remedy. To permit this 
would not seem consonant with the other provisions of the Robinson- 
Patman Act, strengthening regulatory powers of the Commission in 
“quantity” sales, special allowances and changing economic conditions. 

[257] The structure and wording of the Robinson-Patman Amend- — 
ment to the Clayton Act also conduce to our conclusion. In the original 
Clayton Act, § 2 was not divided into subsections. In that statute 
§ 2 stated the body of the substantive offense, and then listed, in a 
series of provisos, various circumstances under which discrimi-[264] 
nations in price were permissible. Thus the statute provided that 
discriminations were not illegal if made on account of differences in 
the grade of the commodity sold, or differences in selling or transpor- 
tation costs. Listed among these absolute justifications of the Clay- 
ton Act appeared the provision that “nothing herein contained shall 
prevent discrimination in price * * * made in good faith to 
meet competition.” The Robinson-Patman Act, however, made two 
changes in respect of the “meeting competition” provision, one as to 
its location, the other in the phrasing. Unlike the original statute, 
§ 2 of the Robinson-Patman Act is divided into two subsections. The 
first, § 2 (a), retained the statement of substantive offense and the 
series of provisos treated by the Commission as affording full justifi- 
cations for price discrimination ; § 2 (b) was created to deal with pro- 
cedural problems in Federal Trade Commission proceedings, specifi- 
cally to treat the question of burden of proof. In the process of this 
division, the “meeting competition” provision was separated from the 
other provisos, set off from the substantive provisions of § 2 (a), and 
relegated to the position of a proviso to the procedural subsection, 
§2(b). Unless it is believed that this change of position was fortui- 
tous, it can be inferred that Congress meant to curtail the defense of 
meeting competition when it banished this proviso from the substan- 
tive division to the procedural. In the same way, the language 
changes made by § 2 (b) of the Robinson-Patman Act reflect an 
intent to diminish the effectiveness of the sweeping defense offered by 
the Clayton Act’s “meeting of competition” proviso. The original 
provisos in the Clayton Act, and the provisos now appearing in § 2 (a), 
are worded to make it clear that nothing shall prevent certain price 
practices, such as “price differentials * * * [making] * * * 
due allowance for differences in the cost of manufacture * * 23 
or “price changes * * * in response to chang-[265]ing conditions 
affecting the market for * * * the goods concerned * * *,” 


STANDARD OIL CO. Vv. FEDERAL TRADE COMMISSION 1787 


But in contrast to these provisions, the proviso to § 2 (b) does not 
provide that nothing “shall prevent” a certain price practice; it pro- 
vides only that “nothing shall prevent a seller rebutting * * * 
[a] * * * prima facie case by showing” a certain price practice— 
meeting a competitive price. The language thus shifts the focus of 
the proviso from a matter of substantive defense to a matter of proof. 
Consistent with each other, these modifications made by the Robinson- 
Patman Act are also consistent with the intent of Congress expressed 
in the legislative history. 

The court suggests that former Federal Trade Commission cases 

decided here have treated the meeting-competition clause of the Rob- 
inson-Patman Act as being an absolute defense, not merely a rebuttal 
of the discrimination charge requiring further finding by the Com- 
mission. Reference is made to Corn Products Refining Co. v. Federal 
Trade Comm’n, 324 U.S. 726 [40 F. T. C. 892; 4 8. & D. 331] and 
Federal Trade Comm’n v. Staley Mfg. Co., 824 U.S. 746. [40 F. T. C. 
906;48. & D. 346] In the Corn Products case, dealing with a basing 
point scheme for delivered prices, this Court merely said at p. 741: 
The only evidence said to rebut the prima facie case made by proof of the 
price discriminations was given by witnesses who had no personal knowledge of 
the transactions, and was limited to statements of each witness’s assumption or 
conclusion that the price discriminations were justified by competition. 
And then went on to use the language quoted at p. 12 of the court’s 
opinion. There was no occasion to consider the effect of a success- 
[254]ful rebuttal. As authority for its statement, we there cited the 
Staley case at 324 U.S. 746. 

That citation included these words at pp. 752-753: 

Prior to the Robinson-Patman amendments, §2 of the Clayton Act provided 
that nothing contained in [266] it “shall prevent” discriminations in price “made 
in good faith to meet competition.” The change in language of this exception 
was for the purpose of making the defense a matter of evidence in each case, 
raising a question of fact as to whether the competition justified the discrimina- 


tion. See the Conference Report, H. Rep. No. 2951, 74th Cong., 2d Sess., pp. 6-7; 
see also the statement of Representative Utterback, the Chairman of the House 


Conference Committee, 80 Cong. Rec. 9418. 

After that statement, which it should be noted relies upon Mr. Utter- 
back’s interpretation quoted at note 14 of this opinion, the court in the 
Staley case goes on to say that there was no evidence to show that 
Staley adopted a lower price to meet an equally low price of a com- 
petitor. Again there was no occasion for this Court to meet the present 
issue. We think our citation in Staley, quoted above, shows the then 


position of this Court.” 


16 The court’s opinion in this ease refers, p. 12, notes 12 and 13 [p. 1776] ; notes 10 and 
11, to the opinions of the Court of Appeals for the Seventh Circuit in Staley and Corn 
Products, 144 F. (2d) 211 and 221. But that court reversed its position in the opinion 
pelow, 173 F. (2d) 210, 216. It is fair to assume that reversal was because of our opinions 


in Corn Products and Staley. 
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There are arguments available to support the contrary position. 
No definite statement appears in the committee reports that “meeting 
competition” is henceforth to be only a rebuttal of a prima facie case 
and not a full justification for discrimination in price. The proviso 
of §2 (b) can be read as having the same substantive effect as the 
provisos of §2 (a). The earlier provisos are treated by the Commis- 
sion as complete defenses. Perhaps there is an implication favorable 
to the petitioner’s position in Representative Patman’s omission to 
state the Federal Trade Commission interpretation of the floor. (See 
note 12, supra.) 

[267] The underlying congressional purpose to curtail methods of 
avoiding limitations on price discriminations, however, considered 
with the more specific matters discussed herein, satisfies us that we 
should adopt the conclusion of the Commission and the Court of Ap- 
peals.17 We believe that good faith meeting of a competitor’s price 
only rebuts the prima facie case of violation established by showing 
the price discrimination. Whether the proven price discrimination is 
of a character that violates § 2 (a) then becomes a matter for the de- 
termination of the Commission on a showing that there may be injury 
to competition. 


III 


Conclusion.—In view of the court’s ruling, we will not enlarge this 
dissent by discussing other problems raised by the case. We have 
said enough to show that we would affirm the decree below in principle, 
even though we should conclude some amendment might be required 
in the wording of the order. 


Tue Cuter Justice and Mr. Justice Buack join in this dissent. 


CARTER PRODUCTS, INC., ET AL. v. FEDERAL TRADE 
COMMISSION + 


No. 10008—F. T. C. Docket 4960 
(Court of Appeals, Seventh Circuit. Feb. 2, 1951) 


MEtrHops, ACTS, AND PRACTICES—MISREPRESENTATION— INITIAL ConTaAcTS—Ir Mis- 
REPRESENTATION THEREAFTER CORRECTED 


The Federal Trade Commission Act is violated if first contact or interview 


Jt is hardly necessary to note that the wisdom of the enactment is not for the Com- 
mission nor the courts in enforcing the act. The Commission recently has advised Congress 
that while ‘“‘on balance it would be preferable to make the good faith meeting of com- 
petition a complete defense,” it “does not strongly urge either view upon the Congress.” 
Hearings before Subcommittee No. 1 of the House Committee on the Judiciary on S. 1008 
8ist Cong., Ist Sess., June 8 and 14, 1949, p. 61. Compare Standard Oil Co. Vv. United 
States, 337 U. S. 298, 311. This statement confirmed the Commission’s position taken in 
this case. There were other officials of the Commission who have taken the view adopted 
by the court. 


* Reported in 186 F. (2d) 821. For case before Commission see 46 F. T. C. 64. 
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is secured by deception, even though true facts are made known to buyer be- 
fore he enters into contract of purchase. 


CEASE AND DESIST ORDERS—MErHops, ACTS, AND PRACTICES—ADVERTISING FALSELY 
OR MISLEADINGLY—QUALITIES OR PROPERTIES OF PRODUCT—DEODORANT 


Evidence required that cease and desist order of Federal Trade Commission 
requiring manufacturer of deodorant cosmetic preparation cease and desist 
from disseminating in commerce any advertisement representing that appli- 
cation of the preparation stops under-arm perspiration, or that it will be more 
than temporarily effective in reducing flow of perspiration, by eliminating 
phrase that preparation will [822] be more than temporarily effective in 
reducing flow of perspiration, and by adding provision that nothing shall 
prevent manufacturer from representing that preparation will prevent ap- 
pearance of perspiration when used daily or as frequently as necessary. 


PROCEEDINGS BEFORE CoMMISSION—COMPLAINTS—LATITUDE UNDER—TERMINOL- 
OGY—ADVERTISING FALSELY OR MISLEADINGLY—QUALITIES OR PROPERTIES OF 
PropUcT—“DEODORANT COSMETIC” CLAIMS AS DISTINGUISHED FROM PERSPIRATION 
STOPPER 


Fact that complaint of Federal Trade Commission in proceeding under 
Federal Trade Commission Act alleged that preparation was a “deodorant 
cosmetic preparation,” did not prevent Commission from considering and 
passing on question whether advertising claims of manufacturer as a de- 
odorant, as distinguished from stopper of perspiration, were deceptive, false, 
or misleading. 


APPELLATE PROCEDURE AND PROCEEDINGS—CEASE AND DESIST ORDERS—APPELLATE 
POWER—MODIFICATION 


Power of Court of Appeals under Federal Trade Commission Act to modify 
orders of the Federal Trade Commission extends to the remedy. 


APPELLATE PROCEDURE AND PROCEEDINGS—CEASE AND DESIST ORDERS—APPELLATE 
POWER—LIMITATION ON REVIEW 


Judicial review by a Court of Appeals of an order of the Federal Trade 
Commission under the Federal Trade Commission Act is limited and extends 
no further than to ascertain whether the Commission has made an allowable 

* judgment in its choice of remedy. 


CEASE AND Desist OrpERS—ScopE AND PROPRIETY—ADVERTISING—F'ALSELY OR 
MISLEADINGLY—QUALITIES OR PROPERTIES OF PRODUCT—DEODORANT 


Where medical experts experienced in dermatology, testified that cos- 
metic deodorant would remain effective as a deodorant from 3 to 6 hours, 
10 to 12 and maybe 14 hours, 4 to 10 hours, 4 to 24 hours, and 15 to 20 hours, 
cease and desist order of Federal Trade Commission requiring manufac- 
turer to use the word “temporary” in referring to length of time that 
deodorant was effective as a deodorant, would be modified to permit omission 
of the word “temporary” and order would be modified to permit manu- 
facturer to advertise that deodorant was effective where used daily or as 
frequently as found necessary. 
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CEASE AND Desist OrpeRS—MeEtTHOnS, ACTS, AND PRACTICES—ADVERTISING FALSELY 
or MISLEADING—QUALITIES OR PROPERTIES OF PRODUCT—SAFETY 


Evidence justified portion of cease and desist order of Federal Trade 
Commission under the Federal Trade Commission Act requiring manufac- 
turer of deodorant cosmetic preparation to cease and desist from adver- 
tising that the preparation would not harm the skin. 


(The syllabus with substituted captions, is taken from 186 F. (2d) 821) 


On petition to review order of Commission, order modified and, as 
modified, aflirmed and enforced. 


Breed, Abbott & Morgan, Mr. Wm. L. Hanaway of counsel, of New 
York City, for petitioners. 

Mr. W.T. Kelley, General Counsel, Mr. James W. Cassedy, Assistant 
General Counsel, Mr. Donovan Divet, Special Attorney, and Mr. A. B. 
Hobbes, Attorney, all of Washington, D. C., for the Commission. 


Before Masor, Chief Judge; Durry and Linniry, Circuit Judges. 


Dourry, Circuit Judge: 

Petitioners ask us to review and set aside a cease and desist order 
entered by the Federal Trade Commission against petitioners, charg- 
ing them with engaging in unfair and deceptive acts and practices in 
commerce in violation of the Federal Trade Commission Act, 15 
U.S. C. 45. 

Petitioner Carter Products, Inc., sells and distributes in interstate 
commerce a deodorant, cosmetic preparation called Arrid. The other 
petitioner is Carter’s advertising agency. By means of various types 
of advertising, petitioners have represented that Arrid “safely stops 
under-arm perspiration * * * instantly stops perspiration one to 
three days * * * remember, it stops perspiration and keeps it 
stopped * * * for one to three days,” [823] and also, “If you 
want complete under-arm protection, you must keep the armpits dry 
as well as odorless. Arrid cream will do both for you, and do it safely.” 
Petitioners also advertised that Arrid is harmless and will not irritate 
the skin even if used after shaving, and that by stopping the flow of 
under-arm perspiration altogether, the collection of odor-creating 
body secretions in the armpits is prevented. The Commission found 
that the foregoing statements and representations are grossly exag- 
gerated, false, deceptive, and misleading. The Commission also found 
that certain of said advertisements meant that the application of Arrid 
to the area of skin under the arms will terminate and bring to an end 
the flow of perspiration in that area for 1 to 8 days. 

Although often used interchangeably, the terms “sweat” and “per- 
spiration” are not identical, and do not define or describe the same 
thing. Located beneath the surface of the skin are glands known as 
sweat glands, each having an opening or duct at the surface of the 
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skin, referred to as the mouth of the sweat gland. “Sweat” is the 
substance which is formed in the sweat glands before it appears on the 
surface of the skin. In a general sense, “perspiration” means any 
secretion which passes through the skin, which would include a secre- 
tion which passed through at a place where no sweat glands were 
located. In a more restricted sense, and as the term generally is used, 
“perspiration” refers to the secretion of the sweat glands after it 
passes through the skin and appears on the surface thereof, plus 
accumulated dirt or debris which has collected on the skin from vari- 
ous sources, and when both are left on the surface of the skin, the 
combination generates an odor characterized as the odor of sweat, 
Perspiration is either sensible (which can be seen or felt) or insensible 
(which can neither be seen nor felt). 

The principal active ingredient of Arrid is aluminum sulphate, an 
astringent. When applied to the skin it tends to cause a swelling 
which contracts or closes the mouths of the sweat glands, and thus 
reduces the flow of such glands. Later the swelling gradually de- 
creases, permitting sweat to flow again from the glands. 

The Commission found that the extent of the reduction of the flow 
of sweat depends upon the temperature, the humidity, the physical 
activity of the individual, and the degree of tendency to perspire 
peculiar to the particular individual. The Commission further specifi- 
cally found, “The use of ‘Arrid’ will not terminate or bring to an end 
the flow of underarm perspiration. Its use will not absorb perspira- 
tion to the extent of keeping the armpits dry. It will not keep the 
armpits dry or free from the odor of perspiration for one to three 
days. This preparation is not harmless, and its use will cause skin 
irritations, and dermatitis in some people. If used after shaving 
‘Arrid’ is not safe and harmless, but is capable of irritating the skin, 
and of aggravating irritation.” 

Petitioners were ordered to cease and desist from disseminating in 
commerce any advertisement which represented “(a@) that the appli- 
cation of said preparation stops underarm perspiration, or that it will 
be more than temporarily effective in reducing the flow of perspiration ; 
(6) that said preparation will be more than temporarily effective in 
keeping the armpits dry or odorless; (c) that the use of said prepara- 
tion immediately after shaving will not irritate the skin; * (d) that the. 
said preparation will be more than temporarily effective in preventing: 
the accumulation of odor-creating body secretions or excretions in the. 
armpits; (¢) that said preparation is safe or harmless to use, without 
disclosing it may cause irritation of sensitive skin.” 

As a product having antiperspirant properties, Arrid does have. 
some merit. All witnesses who testified on the subject agreed that, 


1 No question is raised on this appeal as to the propriety of clause (¢). 
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Arrid did stop the appearance of perspiration on the surface of the 
skin of most people for certain periods. Two doctors testified the 
use of Arrid would have this effect for 3 to 6 hours; another stated 
it had such effect for a minimum of 3 to 4 hours; one [824] doctor 
testified that such effect would continue 6 to 14 hours, and another 
doctor from 4 to 24 hours. 

Sweat glands function most of the time in at least some small degree 
in all human beings, but much of the time the secretion produced is so 
small in amount that it dries off too quickly for a person to see or feel 
any of the secretion. However, we are not here concerned with 
whether it is possible to stop entirely the functioning of the under- 
arm sweat glands, which would seem theoretically impossible. Peti- 
tioners did not use the word “sweat” in their advertising. The reason- 
able interpretation of the average person reading their advertisement 
that Arrid would stop perspiration was that they were representing 
that Arrid would stop the appearance and odor of “moisture” on the 
underarm skin. Their use of the word “stop” was ambiguous, how- 
ever. If we say a person is dead because he has “stopped breathing,” 
there is a connotation of performance about the word “stopped”; 
but if when driving an automobile a person “stopped for a traffic light,” 
the connotation of “stopped” would be of a temporary nature. Dic- 
tionary definitions of “stop” include “to cause to cease; to suppress; 
check; hold back; to arrest the progress or action of.” 

As stated heretofore, the evidence discloses that the use of Arrid 
will reduce the appearance of perspiration on the skin for a number 
of hours, to a point where it cannot be seen or felt. Of course the 
length of time that this situation prevails differs with each person 
and the existing circumstances. But the statement in the advertise- 
ments that Arrid will stop perspiration from 1 to 3 days was un- 
justified, as well as that its use would stop the flow of underarm 
perspiration “altogether.” 

Petitioners insist that they have never claimed that Arrid produced 
a permanent antiperspirant effect. Arrid is marketed in jars con- 
taining slightly more than 1 ounce of the product. Directions for 
use have appeared on packages and labels of Arrid, as follows (since 
1939): 

“Cover arm pit. Rub gently until cream vanishes. Wipe off ex- 
cess. Use daily if necessary.” Also, “Use frequently as you find 
necessary.” And (since 1946), “Use daily for constant protection.” 

Petitioners argue that they made no greater claim than that the 
product, when used as directed, would stop the appearance of per- 
spiration on the surface of the skin for a reasonable length of time. 
However, this contention of petitioners cannot be sustained. Peti- 
tioners did a considerable amount of advertising over the radio. At 
the first contact between buyer and seller, the buyer had no means of 
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knowing that the directions printed on cartons and jars containing 
Arrid called for “daily” use or “as frequently as * * * neces- 
sary.” The same would hold true as to newspaper or magazine ad- 
vertising. The law is violated if the first contact or interview is 
secured by deception (federal Trade Comm. v. Standard Education 
Society, et al., 302 U.S. 112, 115 [25 F. T. C. 1715, 2S. & D. 4291), 
even though the true facts are made known to the buyer before he 
enters into the contract of purchase (Progress Tailoring Co., et al. v. 
Federal Trade Comm., 7 Cir. 153 F. (2d) 103, 104, 105 [42 F. T. C. 
882, 4 S. & D. 455]). See also Aronberg, et al. v. Federal Trade 
Comm., 7 Cir., 182 F. (2d) 165, 169 [29 F. T. C. 1634, 3 S. & D. 528]. 

Thus we are here confronted with a situation where the distributers 
of Arrid, a product of some merit, made claims in their advertising 
which were too sweeping and too broad in their scope. Further, 
petitioners’ use of the word “stop” was ambiguous. The approach 
of the Commission is to interpret “stop” as connoting permanency. 
The Commission has previously held that certain words connote per- 
manency. In /nternational Parts Corp. v. Federal Trade Comm., 7 
Cir., 133 F. (2d) 883 [36 F. T. C. 1102, 3 S. & D. 535], the advertise- 
ment for an automobile mufiler stated, “Finest Quality Metallic Finish 
Prevents Rust and Corrosion.” The Commission made a finding that 
the word “prevents” imples permanency, and therefore its use in 
that advertisement was misleading to the public. This court vacated 
the Commission’s cease and desist order, and held that the idea of 
permanency was improperly interpolated by the Commission, and 
that without such interpolation there was no misrepresentation. Also 
in D. D. D. Corp. v. Federal Trade Comm., 7 Cir. [825], 125 F. (2d) 
679 [34 F. T. C. 1821, 3 S. & D. 455], the Commission construed the 
claim of relief from itching as promising a permanent effect, for it 
ordered the manufacturers of D. D. D. to discontinue representing 
that the product would have more than a temporary effect in reliev- 
ing itching. But this court, on appeal, ruled (p. 682) : 

We are also of the view that the word ‘‘temporary” as used in paragraphs 
1 (a), (b), (c), (e), and (g) of the Commission’s order should be eliminated. 
We see no reason why petitioner should not be permitted to represent its 
product as a relief for itching. It does not cure the itch or its cause, but it 
does afford relief. One of the definitions given by Webster for the word “relief” 
is “lessens evil, pain, etc.” The words “relief from itching” could, in our 
minds, carry no implication to the public that the product was a permanent 
cure either for the symptom or the disease. The word “temporary” carries 
an uncertain meaning. As the Commission’s doctor stated: “It might mean 
a few minutes, or an hour or so.” To require its use would serve no purpose 
in the protection of the public, but might limit the petitioner in truthfully 
representing its product. 

There is some indication that the attitude of the Commission as 
to the connotation to be given to the word “stop” in advertising may 
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have changed since the date of the decision in the case at bar. In 
the five antihistamine cases? the Commission on July 5, 1950, ap- 
proved stipulations prohibiting each manufacturer from representing 
that its product would cure, prevent, stop, or shorten the duration 
of the common cold, which stipulations included the following per- 
mission: “Provided, however, That nothing therein shall prevent the 
respondent from representing (a) that the use of the product relieves 
or checks and, in many cases, stops the symptoms or manifestations 
of the common cold, such as sneezing, or nasal congestion, simple 
throat coughs, watering eyes, or watery or mucuous discharge from 
the nose. * * *.” [Emphasis added.] Petitioners herein claim 
that all they want to do is claim that Arrid stops the appearance of 
perspiration, which is the manifestation of the operation of the sweat 
glands. 

Paragraph 1. (a) of the cease and desist order will be modified by 
the elimination of the clause, “or that it will be more than temporarily 
effective in reducing the flow of perspiration,” and by adding at the 
end of the undeleted portion of such subsection the following under- 
scored words, so that the subsection will read: “(a) That the apph- 
cation of said preparation stops underarm perspiration: Provided, 
however, That nothing herein shall prevent the respondent from rep- 
resenting that the use of Arrid will prevent the appearance of per- 
spiration when used as directed, namely, ‘daily’ or ‘as frequently as. 
you find necessary.” 

Paragraph 1. (6) of the Commission’s order requires petitioners 
to refrain from representing that Arrid will be more than tempo- 
rarily effective in keeping the armpits dry or odorless, and paragraph 
1 (d) from representing that Arrid will be more than temporarily 
effective in preventing the accumulation of odor-creating body secre- 
tions or excretions in the armpits. Petitioners strongly urge that 
there was no justification for the Commission to pass upon the 
deodorant qualities of Arrid, because such deodorant qualities were 
not inissue. Petitioners point out that in the Commission’s complaint 
Arrid was referred to as “a deodorant cosmetic preparation,” and that 
respondents admitted this allegation of the complaint in their answer. 
Petitioners quote dictionary definitions defining “deodorant” as a 
substance which destroys offensive odors. Petitioners argue that the 
Commission cannot controvert issues of its complaint which are ad- 
mitted by the answer, citing Wil, et al. v. Federal Trade Comm., 124. 
F, (2d) 104, 106 [34 F. T. C. 1800, 8 S. & D. 436], and National 
Candy Co. v. Federal Trade Comm., 7 Cir., 104 F. (2d) 999, 1003 [29 
¥, T. C. 1557, 3 S. & D. 116]. They point out that the deodorant 
properties of Arrid are entirely different from its antiperspirant 
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properties, that many deodorant substances do not have any anti- 
perspirant properties at all, and that no deodorant has a permanent 
effect and that petitioners made no such claim as to Arrid. In sum, 
petitioners assert that as the Commission alleged and thus admitted 
Arrid was a deodorant and that everyone knows that a temporary 
ef-[826] fect is characteristic of a deodorant, the public could not pos- 
sibly he defrauded or deceived, and that the Commission has gone out 
of its way to destroy a legitimate advertising claim. 

We think it was permissible for the Commission to consider and 
pass upon whether the advertising claims of Arrid as a deodorant 
were deceptive, false or misleading. It is the perspiration remaining 
en the skin of a human being which causes an unpleasant odor, and 
since stopping the odor of perspiration is so dependent on reducing 
the perspiration itself, that is, when the deodorant is of the type of 
Arrid, the Commission could not very well have treated each as dis- 
tinct and unrelated matters, and investigated one and passed over the 
other. The testimony of the medical experts who were experienced 
in dermatology, as to the length of time that Arrid would remain 
effective as a deodorant, varied, to wit, “3 to 6 hours,” “10 to 12, and - 
maybe 14 hours,” “4 to 10 hours,” “4 to 24 hours,” and “15 to 20 
hours.” 

The statute gives this court power not only to affirm or to reverse, 
but also to modify the orders of the Commission. 15 U.S.C. 45 (ce) 
and (d). This power to modify extends to the remedy. Federal 
Trade Comm. v. Royal Milling Co., et al., 288 U.S. 212 [17 F. T. C. 
664, 2S. & D. 217]. However, the Supreme Court has pointed out 
that judicial review by a Court of Appeals is limited, and extends 
no further than to ascertain whether the Commission has made “an 
allowable judgment in its choice of the remedy.” Jacob Siegel Co. v. 
Federal Trade Comm., 327 U.S. 608, 612 [42 F. T. C. 902,45. & D. 
476]. 

As stated heretofore, this court in D. D. D. Corp. v. Federal Trade 
Comm., supra, disapproved of the use of word “temporary” because of 
its very uncertain meaning. We pointed out that it might mean only 
a few minutes, yet experts testifying before the Commission in this 
case admitted that Arrid’s deodorant properties are effective at least 
3to6hours. We think in the case at bar, as we did in the D. D. D. case, 
that protection of the public does not require petitioners to use the 
word “temporary” or “temporarily,” and that to require its use would 
be unfair to the petitioners in representing the truth as to Arrid. 

Paragraph 1 (6) of the Commission’s cease and desist order will 
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be deleted, and in lieu thereof the following shall be inserted: “(b) 
That said preparation will keep the armpits dry or odorless, provided 
that nothing herein shall prevent respondents from representing that 
the use of Arrid will keep the armpits dry or odorless when used as 
directed, namely, ‘daily’ or ‘as frequently as you find necessary.’ ” 

And paragraph 1 (d) will be deleted also, and in lieu thereof the 
following shall be inserted in the Commission’s order: “(d) That said 
preparation will prevent the accumulation of odor-creating body secre- 
tions or excretions in the armpits, provided that nothing herein shall 
prevent respondents from representing that the use of Arrid will pre- 
vent the accumulation of odor-creating body secretions or excretions 
in the armpits when used as directed, namely, ‘daily’ or ‘as frequently 
as you find necessary.’ ” 

Paragraph 1 (e) of the Commission’s order requires that petition- 
ers cease and desist from representing that “said preparation is safe 
or harmless to use, without disclosing that it may cause irritation of 
sensitive skin.” Petitioners presented evidence showing that the ex- 
periment of 1 doctor, involving a daily application of Arrid on 
27 women for a 2-week period, revealed none had any sign of skin 
irritation; and that another doctor experimented with such applica- 
tions on 186 women, and that again the skin of none of them showed 
any sign of irritation. Petitioners contend that the evidence clearly 
shows that the use of Arrid will not produce harmful effects upon 
normal skin, and that they should have the right to say so in their 
advertisements; [827] and they requested the Commission to permit 
them to so advertise. In our opinion the Commission might well have 
granted petitioners’ request; but since it did not, we feel that we 
cannot overrule the Commission’s order in this respect, because we 
are convinced that the Commission made “an allowable judgment in 
its choice of the remedy.” Jacob Siegel Co. v. Federal Trade Comm., 
supra. The evidence proved that Arrid had caused and may cause 
injury to a number of people, and that such injury is not confined to 
persons having allergies or idiosyncracies. One medical expert testi- 
fied that during the course of 10 years he had treated 50 cases of 
dermatitis proved to have been caused by Arrid. There was, there- 
fore, substantial evidence sustaining the finding, “This preparation is 
not harmless, and its use will cause skin irritations, and dermatitis 
in some people.” It follows that paragraph 1 (e) of the Commis- 
sion’s cease and desist order should stand, and be enforced. 

The cease and desist order is affirmed, as modified herein, and the 
enforcement of the order as modified is ordered. 
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CEASE AND Desist OrRpDERS—IF Practice ABANDONED—WHETHER ABUSE OF 
DISCRETION—PERIOD OF ABANDONMENT—PROPER MEASURE OF 


In determining whether the Federal Trade Commission has abused its 
discretion in ordering a petitioner to desist from an unfair practice which it 
has already halted, court is concerned largely not with period of time which 
has elapsed between cessation and entry of order, but with time from date 
of cessation to date of issuance of complaint. 


CEASE AND DEsIst OrpDERS—IFr Practice ABANDONED—WHETHER ABUSE OF 
DISCRETION—PERIOD OF ABANDONMENT—IF PRACTICE DISCONTINUED Morr THAN 
YEAR AFTER COMPLAINT 


In action by petitioner to set aside cease and desist order issued by the 
Federal Trade Commission to prevent petitioner from using three proper 
names, on ground that petitioner had long since discontinued use of names, 
stipulation which showed that use of two names was discontinued more than 
a year after issuance of complaint, did not, in absence of other evidence, 
prove that discontinuance was voluntary, and discontinuance of unfair 
practice was of itself no bar to issuance of cease and desist order. 


CEASE AND DESIST ORDERS—I¥F PRACTICE ABANDONED—W HETHER BAR TO ISSUANCE, 
per se 


The mere discontinuance of an unfair practice is of itself no bar to issuance 
of a cease and desist order based thereon by the Federal Trade Commission. 


CEASE AND DESIST ORDERS—IF PrRaActTicE ABANDONED—WHERE RIGHT TO CON- 
TINUE, NEVERTHELESS, STILL CONTENDED FOR, AND INTENTION AND PROMISE TO 
REFRAIN, LACKING 


In action by petitioners to set aside Federal Trade Commission order 
which prevented petitioners from using three proper names, on ground that 
petitioners had long since discontinued use of names, where petitioners still 
contended that they could use names and expressed no intention to refrain 
from that use, and made no promise to do so, Commission was fully justified 
in believing that claimed cessation of lawful action was not voluntary, but 
was brought about by Commission’s proceedings, and District Court [sic] 
would not interfere with Commission’s exercise of discretion but would 
uphold the entry of order. 


STIPULATIONS—WHERE DEcISION Upon Facts STATED AND TESTIMONY AND EyI- 
DENCE TAKEN, AGREED TO—WHETHER FURTHER HEARINGS THEREBY PRECLUDED 


Stipulation between parties before Federal Trade Commission that Com- 
mission might render its decision upon facts stated therein, and upon testi- 
mony and evidence already taken in proceedings, did not constitute an 
agreement that no more hearings were to be held, but indicated that there 


1 Reported in 186 F. (2d) 810. For case before Commission, see 44 F. T. C. 80. 
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would be more hearings, and that if Commission approved stipulation, evi- 
dence taken at those hearings would not be considered in disposing of the 
proceedings. 


STIPULATIONS—WHERE Decision Upon Facts STATED, AND TESTIMONY AND EyI- 
DENCE TAKEN, AGREED To—Ir Evipence at ADDITIONAL Hearines Not To Br 
CoNSIDERED—-WHETHER PETITIONER DENIED DUE PROCESS, WHERE SUCH HEAR- 
Incs NECESSARILY HeELp, ABSENT EVIDENCE oF VIOLATION OF AGREEMENT BY 
COMMISSION 

Where parties before Federal Trade Commission stipulated that Commis- 
sion might render its decision upon facts stated in stipulation and upon testi- 
mony and evidence taken in proceedings, and that if Commission approved 
stipulation, evidence taken at additional hearings would not be considered in 
disposing of proceedings, and additional hearings were necessarily held by 
Commission and there was nothing in record to indicate that Commission 
violated provisions of stipulation, even if petitioners had no notice of addi- 
tional hearing, petitioners were not denied due process of law. 


STIPULATIONS—CEASE AND DESIST ORDERS—WHETHER DISCREPANCIES—IF HRROR 
HARMLESS 
[811] In action by petitioners to set aside cease and desist order issued 
by Federal Trade Commission to prevent petitioners from using three proper 
names, where evidence did not disclose any right in petitioners to use the 
names in such a manner as to mislead public into believing that petitioner’s 
products were products of companies which had exclusive right to use names 
even if stipulation that names were exclusive property of those companies 
was erroneous, error was harmless. 


STIPULATIONS—CEASE AND DgESIST ORDERS—WHETHER DISCREPANCIES—TRADE 
NaMe UsSE—Ir MISLEADING—THAT OTHERS THAN RESPONDENT, AND ALLEGED 
OWNERS oF ExcLusivEe Rigut To, MAy Have Atso Usep SAME 


In action by petitioners to set aside cease and desist order issued by 
Federal Trade Commission in proceeding to protect public against fraud 
and deception, and to prevent petitioners from using three proper names, 
evidence that other corporations than those allegedly entitled to exclusive 
use of the names used the names, did not indicate that stipulation entered 
into between parties was erroneous in stating that Commission had available 
witnesses who would testify that they had been or would be misled, induced, 
as a consequence of use of names to buy petitioner’s products. 


STIPULATIONS—CEASE AND DeEsIST ORDERS—WHETHER DISCREPANCIES—TRADE 
Name Usre—Ir MISLEADING 


Evidence supported order of Federal Trade Commission directing peti- 
tioners to cease and desist from using three proper names, to protect public 
against fraud and deception, even though statement in stipulation that names 
in question belonged exclusively to three corporations were wholly dis- 
regarded. 


CORPORATE DISSOLUTION—WHETHER LIMITED CORPORATE EXISTENCE THEREAFTER— 
IN GENERAL 


Under Illinois law, upon dissolution of a domestic corporation, however 
it may be effected, corporation will nevertheless be regarded as still existing 
for purpose of settling up its affairs and having its property applied for 
payment of its just debts. 
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CoRPORATE DiIssoLUTION—WHETHER LIMITED CorRPORATE EXISTENCE THEREAFTER— 
AMENABILITY To Surt—INJUNCTIVE PROCEEDINGS AGAINST PROSPECTIVE ACTS 


Under Illinois law, liability of a corporation for act performed by it prior 
to its dissolution is preserved for 2 years, but corporation is not subject to 
an injunction against act to be performed in the future, especially where 
act sought to be enjoined is in no way related to winding up of affairs of the 
corporation. 


CEASE AND DESIST ORDERS—PARTIES—IF CoRPORATIONS, SINCE DissoLvep, IN- 
CLUDED 


In action by petitioners to set aside cease and desist order issued by 
Federal Trade Commission in proceeding to prevent petitioners from using 
three proper names, where several of corporations which petitioners rep- 
resented, had been dissolved under Illinois law, names of those corporations 
would be stricken from the Commission’s order. 


(The syllabus with substituted captions, is taken from 186 F. (2d) 810) 


On petition to review and set aside order of Commission, order mod- 
ified, and as so modified, approved, confirmed and ordered enforced. 


Mr. Henry H. Koven, and Mr. Howard R. Koven, Chicago, IL. for 
petitioners, 

Mr. W. T. Kelley, General Counsel, Mr. Donovan Divet, Special 
Attorney, Federal Trade Commission, Mr. James W. Cassedy, Asso- 
ciate General Counsel, Washington, D. C., for respondent. 


Before Kerner, Durry and Linpiey, Circuit Judges. 


Linney, Circuit Judge: 

Petitioners seek to review and set aside a cease and desist order 
entered against them pursuant to a complaint charging them with 
unfair methods of competition and unfair and deceptive acts and prac- 
tices in commerce, in violation of the Federal Trade Commission Act, 
15 U.S.C. A.45. The Commission issued the complaint on February 
4, 1941, after which this proceeding was consolidated for trial with 
another in which the respondents were jobbers who purchased for re- 
sale certain electric razors and cameras manufactured by [812] pe- 
titioners. Joint hearings were held from time to time until February 
97, 1942, when petitioners and the attorneys for the Commission en- 
tered into a stipulation, whereby it was agreed that, subject to the 
approval of the Commission, the facts stated therein might be made a 
part of the record and “that upon such facts and upon the testimony 
and evidence already taken, the Commission might dispose of the pro- 
ceeding. Between the date of signing the stipulation and its approval 
by the Commission, further hearings were held in the consolidated 
proceeding, at none of which petitioners were represented. The Com- 
mission, however, in making its findings, says that it did not rely upon 
the evidence adduced at these further hearings but considered only 
the stipulated facts, and such evidence as had been received prior to 
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the date of the stipulation. The Commission, on August 14, 1947, 
entered its cease and desist order, whereupon petitioners filed their 
petitions to set aside the order or, in the alternative, to reopen the 
proceeding for the taking of further testimony, both of which were 
denied. 

Although petitioners broadly assert “that the order to cease and 
desist should be set aside in whole or in part,” they have not attacked 
those paragraphs directing them to cease and desist from (1) falsely 
representing as the customary prices of their products prices in excess 
of those at which the products are ordinarily sold, (2) falsely rep- 
resenting that the prices at which their products are offered are special 
or reduced prices or are applicable for a limited time only, or (8) 
falsely representing that their products are guaranteed against de- 
fective workmanship and materials, but have confined their attack to 
those portions ordering them to cease and desist from (1) using the 
names “Elgin,” “Remington,” and “Underwood” on their products, 
and (2) representing as “candid-type” any cameras not equipped with 
special lenses and shutters or incapable of taking action pictures 
under unfavorable light conditions. Since the Commission has joined 
in the request that the court modify the order by striking those para- 
graphs relating to the representation of petitioners’ cameras as “can- 
did-type” cameras, the issue before this court is as to the validity of 
that portion of the order which directs that petitioners cease and desist 
from using the names “Elgin,” “Remington,” and “Underwood.” 

_ Insupport of their contention that the prohibition against their use 
of the three names should be set aside, petitioners, asserting that their 
use of the names has been long since discontinued, cite Federal Trade 
Commission v. Civil Service Training Bureau, 79 F. (2d) 113, 116 
(CA-6) [21 F. T. C. 1197; 2 8. & D. 306, 309] in which the court held 
that “The commission is not authorized to issue a cease and desist order 
as to practices long discontinued, and as to which there is no reason 
to apprehend renewal. ZL. B. Silver Co. v. Federal Trade Commission 
(CCA) 292 Fed. 752 [6 F. T. C. 608; 1S. & D. 327] cf. United States v. 
U.S. Steel Corp., 251 U.S. 417, 445, 40 S. Ct. 298, 64 L. Ed. 343, 8 
A. L. R. 1121.” This court, in Lugene Dietegen Co. v. Federal Trade 
Commission, 142 ¥. (2d) 821 [88 F. T. C. 840; 4S. & D. 117], in con- 
sidering the effect of the cessation of an unfair practice, indicated that 
it also was of the opinion that the Commission should not ordinarily 
enter an order in cases where the unfair practice condemned in the 
order had been discontinued, but went on to say, at page 3830: “On the 
other hand, parties who refused to discontinue until proceedings are 
begun against them and proof of their wrongdoing obtained, occupy no 
position where they can demand a dismissal. The order to desist deals 
with the future, and we think it is somewhat a matter of sound discre- 
tion to be exercised wisely by the Commission * * *, We are not 
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satisfied that the Commission abused that discretion in the instant 
ease.” [Emphasis supplied.] This language, when considered in con- 
junction with the decisions of this court which have flatly held that 
discontinuance of an unfair practice will not of itself necessarily bar 
issuance of a cease and desist order based thereon, Fairyfoot Products 
v. Federal Trade Commission, 80 F. (2d) 684, 686 [21 F. T. C. 1224; 
28. & D. 330], or justify a court in refusing to enforce such order, 
Corn Products Refining Co. v. Federal Trade Commission, 144 F. (2d) 
211, 220 [39 F. T. C. 664; 4S. & D. 234], means, we think, that, in de- 
termining whether the Commission has abused its discretion in order- 
ing a petitioner to [813] desist from an unfair practice which he has 
already halted, the court is concerned largely not with the period of 
time which has elapsed between the cessation and the entry of the 
order but with the time from the date of cessation to the date of 
issuance of the complaint. 

It was stipulated, in the instant proceeding, that petitioners had 
used the name “Elgin” on their products for three months during the 
fall of 1939 and that they had manufactured electric razors marked 
“Underwood” and cameras marked “Remington,” the latter having 
been made for the DeLuxe Products Co. and the word “Remington” 
placed thereon at that company’s request. The stipulation is silent 
as to the exact dates of use of the marks “Underwood” and “Reming- 
ton,” but petitioners, in their petition to set aside the Commission’s 
order, averred that they had not been used “since entering into the 
stipulation as to the facts in February 1942 * * *.”” If these 
allegations are accepted as true, the result is that the use of two of 
the three names is not shown to have been discontinued until more 
than a year after issuance of the complaint, which does not, in the 
absence of other evidence, even tend to prove that the discontinuance 
was voluntary and most certainly does not, in view of the well-settled 
rule that the mere discontinuance of an unfair practice is of itself no 
bar to issuance of a cease and desist order based thereon, Fatryfoot 
Products Co. v. Federal Trade Commission, 80 F. (2d) 684, 686, (CA- 
7) [21 F. T. C. 1224;2S. & D. 330]; Corn Products Refining Co. v. 
Federal Trade Commission, 144 ¥. (2d) 211, 220 (CA-7) [389 F. T. C. 
664;4S. & D. 234], warrant a holding that the Commission abused its 
discretion in entering the order or in declining to set it aside. Hugene 
Dietegen Oo. v. Federal Trade Commission, 142 F. (2d) 321, 330 
(CA-7) [88 F. T. C. 840; 4S. & D. 117]. The improper use of the 


1 Petitioners’ argument that this fact somehow absolves them of any responsibility for 
the use of the name “Remington” is patently without merit, for it is clearly established that 
one who places in the hands of another a means of consummating a fraud or competing 
unfairly in violation of the Federal Trade Commission Act is himself guilty of a violation 
of the ‘Act. Federal Trade Commission v. Winsted Hosiery Oo., 258 U. S. 483 [4 F. T. C. 
610: 18. & D. 198]; Marietta Mfg. Co. v. Federal Trade Commission, 50 F. (2d) 641, 642 
(CABT) or Sabai CmGlose2us-ac (Des L293 Perloff v. Federal Trade Commission, 150 F. 
(2d) 757, 759-760 (CA-3) [40 F. T. C. 878: 48. &D. Sloe 
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names in the past was a stipulated fact. And though petitioners have 
asserted abandonment of the practice, they still contend in this court 
that they have a right to continue it. They express no intention to 
refrain from it; they make no promise to do so. Under these circum- 
stances, the Commission was fully justified in believing that the 
claimed cessation of wrongful action was not voluntary but brought 
about by the Commission’s proceeding and that, in view of petitioners’ 
continued insistence that they might use each of the three names and 
the absence of any assertion or proof of intent not to renew their use 
and of any promise so to do, it was in the public interest to enjoin such. 
use. With such exercise of discretion we may not interfere. 

In petitioning the Commission to set aside its order or reopen the 
proceeding, petitioners urged that they should be released from the 
stipulation on which the order was based for the reason that “in 
violation of the terms of the stipulation * * * hearings were 
held in this cause subsequent to the date of the filing of said stipulation 
* * * at which hearings evidence adverse to the interests of these 
respondents was introduced * * *.” Before this court, however, 
petitioners have taken a somewhat different position. Although they 
contend that holding hearings in the consolidated cause subsequent 
to the signing of the stipulation without notice to them constituted 
a denial of due process, they inconsistently complain that the Com- 
mission did not consider the evidence adduced at those hearings which, 
they say, indicated that a substantial number of the facts stipulated 
were not true, and urge that, for this reason, the stipulation and, of 
course, the cease and desist order based thereon, should be set aside 
by this court. The Commission, although denying that hearings 
were held in violation of the stipulation or without notice to peti- 
tioners, contends that, in any event, petitioners were not prejudiced 
thereby since none of the [814] evidence received at those hearings 
was considered in disposing of the proceeding against petitioners; it 
contends further that the evidence received at those hearings does not 
show that the facts stipulated are not true. 

The express statement in the stipulation that the Commission might 
render its decision upon the facts stated therein “and upon the testé- 
mony and evidence already taken in this proceeding” [Emphasis 
supplied] would hardly seem to constitute an agreement that no more 
hearings were to be held but would rather indicate that it was con- 
templated that there would be more hearings but that, if the Commis- 
sion approved the stipulation, the evidence taken at those hearings 
would not be considered in disposing of the instant proceeding. Cer- 
tainly, it is obvious that additional hearings were necessarily held in 
the proceeding with which the instant proceeding had been consoli- 
dated, for the respondents in that proceeding were not parties to the 
stipulation. Such hearings had, in fact, been scheduled and peti- 
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tioners notified thereof prior to signing the stipulation. But, even 
assuming that petitioners had no notice of the hearings and that evi- 
dence adverse to their interests was received at those hearings, still 
there is no denial of due process shown, for there is, in the record, 
nothing to indicate that the Commission violated that provision of the 
stipulation by which it agreed that it would consider only the facts 
stipulated and the evidence already taken, in disposing of the case, 
and to argue that the Commission’s adherence to its agreement with 
petitioners constituted a denial of due process to them is to take an 
obviously untenable position? 

There remains petitioners’ contention that the evidence received in 
the companion proceeding subsequent to the signing of the stipula- 
tion indicated that a substantial number of the facts stipulated were 
untrue and required that the stipulation be set aside. The evidence 
on which they rely revealed that the names “Elgin,” “Remington,” 
and “Underwood” were used by companies other than the Elgin 
Watch Co. and the Remington and Underwood Typewriter Cos. This 
evidence, they say, indicates that the stipulation is incorrect in stat- 
ing that the names in question are the exclusive property of the afore- 
mentioned companies.* Assuming arguendo that the evidence did 
show that the stipulation was erroneous in this respect, we cannot see 
that petitioners can be benefited thereby, for this is not an action for 
trade-mark violation but a proceeding to protect the public against 
fraud and deception, and the evidence taken in the companion pro- 
ceeding did not disclose any right in petitioners to use the names 
“Elgin,” “Remington,” and “Underwood” in such a manner as to mis- 
lead the public into believing that petitioners’ products were the 
products of the Elgin, Remington, or Underwood corporations. Nor 
does it indicate that the stipulation was erroneous in stating that the 
Commission had witnesses available who would testify that they had 
been or would be so misled, and induced, as a consequence thereof, to 
buy petitioners’ products. Thus, the Commission’s order would have 
substantial support in the evidence even though the statements that 
the names in question belonged exclusively to Elgin, Remington, and 
Underwood were wholly disregarded. 

[815] Petitioners, in their alternative petition to set aside the order 
or reopen the proceeding, for the first time directed the Commission’s 
"2 'Phat the Commission did not consider any evidence taken at the subsequently held 
hearings in the consolidated cause is admitted by petitioners themselves and is, in fact, 
the premise upon which they base their contention that the Commission erred in failing 
to set aside the stipulation as patently untrue. 

3 Petitioners also state that this evidence accounts for the dismissal of the complaint 
against the respondents in the companion proceeding, but the dismissal order entered by 
the Commission in that proceeding clearly indicates that dismissal was predicated on the 
fact that the respondents had not manufactured or selected the trade names for the 
products referred to in the complaint or done any of the advertising referred to therein, 
put were merely jobbers who had purchased the products from the petitioners herein. 


4The stipulation provided that the Commission might consider these statements and 
give to them the same credence as if the witnesses were called. 
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attention to the dissolution, late in 1943, of the corporate petitioners 
American Supercraft Corp. and Match King, Inc., also sometimes 
known by its trade name, Monrach Manufacturing Co., their dis- 
solution having been accomplished through voluntary proceedings 
brought by the stockholders, officers and directors of the respective 
corporations. This disclosure was made in connection with petition- 
ers’ argument that their abandonment of the unfair practices against 
which the order had been issued made that order unnecessary and 
improper. Although we have rejected the contention that the order 
should have been set aside because of such abandonment, the fact that 
the corporations have been dissolved raises a question as to the pro- 
priety of the entry of the order against them. 

The Commission argues that section 157.94, chapter 32, filines 
Revised Statutes, providing that “The dissolution of a corpora- 
tion * * * shall not take away or impair any remedy avail- 
able * * * against such corporation * * * for any right or 
claim existing, or any liability incurred, prior to such dissolution if 
action or other proceeding thereon is commenced within 2 years after 
the date of such dissolution,” authorizes issuance of a cease and desist 
order against the dissolved corporations, but the cases interpreting 
that section and its predecessors are strikingly devoid of even the 
slightest suggestion that the provision that a dissolved corporation 
shall, for a limited time after dissolution, be held legally responsible 
for any liability incurred prior to dissolution can be extended so far. 

In Life Association of America v. Fassett, 102 Tl. 315, the Illinois 
court considered at length the purpose and effect of a statutory pro- 
vision extending the existence of a dissolved corporation for 2 years 
from the date of its dissolution. The court there observed, at page 
323 : “Upon the dissolution or civil death of a corporation, all its real 
estate, by the strict rule of the common law, reverts to the original 
owners or their heirs, and all its personal estate vests in the Crown, in 
England, and the State here, and all debts due to or from it are by 
operation of law extinguished. * * * With a view of mitigating 
the rigor of the common law with respect to the effects of a defunct 
corporation, the legislature of this and most, if not all, of the other 
States of the Union have, by appropriate legislative enactments, pro- 
vided for a just and equitable distribution of their assets in cases of 
insolvency, or sudden dissolution from any cause, and our own act on 
the subject contains a provision which in express terms extends their 
corporate existence 2 years from the date of their dissolution, for such 
purpose.” The court concluded, at page 324: “From these and other 
provisions of the statute it clearly appears that it is a part of the 
settled policy of the State, at least so far as domestic corporations are 
concerned, that upon their dissolution, however that may be effected, 
they shall nevertheless be regarded as still existing for the purpose of 
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settling up their affairs and having their property applied for the 
payment of their just debts * * *.” The influence of this decision 
on subsequent Illinois cases is noted in the court’s opinion in Evans v. 
Lilinois Surety Co., 298 Ill. 101, in which, after quoting at length from 
the Fassett case, the court stated, at page 108: “The doctrine of this 
opinion has never been modified or changed, and in some respects it 
has been specifically approved in several decisions. St. Louis and 
Sandoval Coal Co. v. Sandoval Coal Co., 111 Il. 82; Singer v. Hutchin- 
son, 183 id. 606; Hau Claire Canning Co. v. Western Brokerage Co., 218 
id. 561; Commercial Trust Co. v. Mallers, supra; Edwards v. Shil- 
linger, 245 Ill. 231.” 

Although the earlier Illinois statutes were perhaps more explicit 
in providing for the continued existence of a dissolved corporation for 
the purpose only of [816] winding up its affairs, it would seem quite 
evident, in the light of the Illinois cases construing such statutes and 
the public policy expressed therein, that the current provision does 
no more than preserve for a 2-year period, the corporation’s liability 
for acts performed by it prior to its dissolution but does not make 
it subject to an injunction against acts to be performed in the future, 
especially where, as here, the acts sought to be enjoined are in no 
way related to the winding up of the corporate affairs and are, there- 
fore (in view of the Supreme Court’s statement, in Chicago Title and 
Trust Co. v. Wilcox Bldg. Corp., 302 U. S. 120, 129, that “The only 
power left tothe corporation * * * (after dissolution) * * * 
was to finish pending cases begun within 2 years after its dissolution. 
With that exception, its corporate powers were ended for all time and 
for all purposes”), beyond the dissolved corporation’s power to per- 
form. Such was the construction accorded the statute by the District 
Court in Laning v. National Ribbon & Carbon Paper Mfg. Co., 40 F. 
Supp. 1005, the court stating, at page 1006, “It seems to me quite evi- 
dent that the legislature intended that the decree dissolving the cor- 
poration should terminate its existence absolutely except for the 
purpose of enabling a creditor to maintain an action against it,” and 
such has been the construction generally accorded statutes extending 
the existence of a corporation after dissolution, Fletcher Cyc. Corp., 
Perm. Ed. (1942 revised volume), section 8170. Thus it seems clear 
that the Commission, when the dissolution of the corporate petitioners 
was brought to its attention, should have amended its order by striking 
therefrom the names of the aforementioned corporate petitioners. 

The order of the Commission is modified by striking therefrom para- 
graphs 1 (g) and 5 (f), as requested by the Commission, and by strik- 
ing therefrom also the names of American Supercraft Corp. and Match 
King, Inc. In all other respects, and as so modified, the order is ap- 
proved, confirmed, and order enforced. 
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FEDERAL TRADE COMMISSION v. RHODES PHARMACAL 
CO., INC, ET AL 


No. 61 C 176—F.. T. GC: Docket 5691 


(District Court for the Northern District of Illinois, Eastern 
Division. February 21, 1951) 


Memorandum opinion and decision by Judge La Buy denying Commission’s 
motion for preliminary injunction, made under section 13 of the Federal 
Trade Commission Act, restraining defendants from alleged false adver- 
tising of a medicinal product called Imdrin, on the ground that the court 
should not determine the questions of fact involved upon the verified plead- 
ings and ex parte affidavits, and upon the additional consideration that 
an early determination of the case on the merits by the Commission may 
be anticipated. 


On motion for preliminary injunction, injunction denied and suit 
dismissed. 

Mr. Frank FE. Gettleman and Mr. Arthur Gettleman of Chicago, 
Ill., and Mr. James B. Goding of Washington, D. C., for respondents. 

Mr. James W. Cassedy, Assistant General Counsel, and A/r. Joseph 
Callaway, both of Washington, D. C., for Federal Trade Commission. 


MEMORANDUM 


Plaintiff, Federal Trade Commission, has filed its complaint herein 
and prays for the issuance of a preliminary injunction restraining 
defendants from alleged false advertising of a product called Imdrin. 
Said complaint for injunction is made pursuant to section 53 (15 
U.S.C. A.) reading as follows: 


(a) Whenever the Commission has reason to believe— 

(1) That any person, partnership, or corporation is engaged in, or is about 
to engage in, the dissemination or the causing of the dissemination of any 
advertisement in violation of section 52 of this title, and 

(2) That the enjoining thereof pending the issuance of a complaint by the 
Commission under section 45 of this title, and until such complaint is dismissed 
by the Commission or set aside by the court on review, or the order of the 
Commission to cease and desist made thereon has become final within the 
meaning of section 45 of this title, would be to the interest of the public, 


the Commission may by any of its attorneys designated by it for such purpose 
bring suit in a district court of the United States * * ¥* to enjoin the 
dissemination or the causing of-the dissemination of such advertisement. Upon 


proper showing a temporary injunction or restraining order shall be granted 
without bond. * * * 


The allegations of the complaint, supported by affidavits, if undenied 
would justify the issuance of the injunction prayed for, but the de- 


* Not reported in Federal Reporter. Decision reversed by the Court of Apeals, July 5 
1951, 191 F. (2d) 744. 
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fendants have filed their verified answer denying all the material 
allegations of the complaint and submitted counter-affidavits in sup- 
port of their answer. In Woodside v. Tonopah & G. R. Co. (C. C. 
Ney., 1911), 184 Fed. 359, 360, the court was confronted with the 
same condition of the pleadings and in resolving the problem said 
as follows: 

The defendants have answered as they are required to do under the statute, 

and have fully met and denied all of the equities of the complaints. The answers 
are specific and under oath. In equity practice this is usually deemed sufficient 
to dissolve a restraining order and prevent the issuance of an injunction 
pendente lite; that is to say, where the equities of the bill are denied fully and 
explicitly by a sufficient answer under oath, the court usually denies an injunc- 
tion pendente lite, for the reason that such an answer is deemed to overcome 
the equities of the bill. 
It appears, therefore, where the equities of the complaint are fully 
and explicitly met by denial under oath, a preliminary injunction will 
not be granted. See also Behre v. Anchor Insurance Co. of N.Y. 
(C. C. A. 2, 1924), 297 Fed. 986; Decorative Stone Co. v. Building 
Trade Council (C. A. 2, 1926), 13 F. (2d) 123; Horsman v. Kaufman 
(C. C. A. 2, 1922), 286 Fed. 372. 

In the present case both the plaintiffs and defendants have sub- 
mitted affidavits in support of their verified pleadings. Such a pro- 
cedure is permissible and there being no opportunity to see the 
witnesses, the contents of all affidavits are entitled to equal weight. 
This principle was adhered to by the Court of Appeals in the Third 
Circuit in Warner Bros. Pictures v. Gittone (C. C. A. 3, 1940), 110 
F, (2d) 292, wherein it said: 

Furthermore we think that a preliminary injunction should not have been 
granted upon evidence largely in the form of affidavits as was done in the case 
before us. The evidence was conflicting and the trial judge, in order to enable 
him to resolve these conflicts, should have been afforded the opportunity of 
testing the credibility of the witnesses by having the benefit of their cross- 
examination and, if possible, their presence in court. In the absence of such 
opportunity the affidavits of each side were entitled to equal weight. * * * 

See also General Talking Pictures Corp. v. Stanley Co. (D.C. Del., 
1930), 42 F. (2d) 904; United States v. Zukauckas (D. C. Pa., 1923), 
993 Fed. 756; United States v. Wierton Steel Co. (D. C. Del., 1984), 
7 F. Supp. 255; Cyc. Fed. Pro., Vol. 18, page 176; 48 C. J. S. page 907. 

The court has read the verified pleadings and the affidavits and is 
of the opinion that the verified complaint and answer present debatable 
questions which are not resolved by the supporting affidavits. In such 
a situation, where the pleadings present controverted questions, and 
where the affidavits are in conflict and equally balanced as to proofs, 
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a court should not issue a preliminary injunction, unless special cir- 
cumstances warrant issuance to preclude irreparable injury to the 
plaintiff and without substantial damage to the defendant pending a 
final hearing on the merits. Lare v. Harper & Bros. (C. C. A. 3, 
1898), 86 Fed. 481, 483; United States v. Zukauckas, supra. 

The instant case is controlled by the above announced rule, that. is, 
that a preliminary injunction should never be granted unless it ap- 
pears clearly that petitioner has sustained its burden. To resolve 
technical controversial facts solely on pleadings and conflicting affi- 
davits does not satisfy the ends of justice, and where the plaintiffs 
contentions in fact and in law are seriously disputed, an injunction 
will not issue. Lare v. Harper & Bros., supra; United States v. — 
Zukauckas, supra; General Talking Pictures Corp. v. Stanley, supra; 
Popular Mechanics v. Fawcett Publications (D. C. Del., 1923), 1 F. 
Supp. 292; Decorative Stone v. Building Trade Council, supra. 

The court arrives as the question of whether there exist special: 
circumstances in the instant case to warrant issuance of the injunction 
in order to prevent irreparable injury. The Commission filed its 
complaint in this court on January 30, 1951, in connection with Com- 
mission proceedings which had commenced on August 17, 1949. At- 
torney for the defendants has filed an affidavit alleging that following’ 
the filing of defendant’s answer on September 8, 1949, numerous con-' 
versations were had with the attorney for the Commission wherein de- 
fendant requested an early trial, but that despite these requests there 
was no hearing until September 27, 1950. The affiant further avers 
that defendants were ready to proceed to trial at all times and so 
notified the Commission and the delay was due solely to the Commis- 
sion. In support of these allegations are attached copies of correspond- 
ence had with the Commission. Hearings were finally commenced on 
September 27, 1950. The Commission has concluded its case and the 
court is advised that in a matter of 6 weeks, the case will be concluded. 
It appears, therefore, that if diligently prosecuted, there will be an 
early determination of the merits. 

The court is of the opinion that there are serious debatable questions 
presented and the court should not determine these questions of fact 
upon the verified pleadings and ex parte affidavits. Since the plain- 
tiff has failed to maintain its burden, the court will decline to issue an 
injunction. Therefore, the motion for preliminary injunction is denied 
and the suit is dismissed. This memorandum shall constitute the 
findings of fact and conclusions of law of the court. 

An order in accord with the above has this day been entered. 
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STEELCO STAINLESS STEEL, INC. ET AL. vy. mush hee Beet 
TRADE COMMISSION? 


No. 10178—F. T. C. Docket 5530 
(Court of Appeals, Seventh Circuit, Mar. 6, 1951) 


APPELLATE PROCEDURE AND PROCEEDINGS—FINDINGS OF COMMISSION—PRESUMPTION 


The findings by the Federal Trade Commission are presumed to be sup- 
ported by substantial evidence, and a court is not required to search the rec- 
ord for undesig-[694]nated errors claimed in an omnibus attack upon the 
findings. 


METHODS, ACTS AND PRACTICES—DISPARAGEMENT OF COMPETITORS AND THEIR 
PropucTs—PRoDUCTS—W HETHER TRADE UNDULY DIVERTED FROM COMPETITORS, 
TO DISPARAGER 


In action to review and set aside a cease and desist order issued by the 
Federal Trade Commission, evidence sustained finding of Commission that 
as a result of manufacturer’s disparagement of competitors’ products, trade 
had been unduly diverted to manufacturer from competitors. 


APPELLATE PROCEDURE AND PROCEEDINGS—EVIDENCE—TESTIMONY—CREDIBILITY 
’ AND WEIGHT 


The credibility and weight to be attached to witnesses’ testimony before 
the Federal Trade Commission has been lodged with the Commission as the 
trier of the facts. 


MeEtTHops, ACTS, AND PRACTICES—DISPARAGEMENT OF COMPETITORS AND THEIR 
PrRopUCTS—PRODUCTS—SALESMEN OF DISPARAGER—STATUS 


In action to review and set aside a cease and desist order issued by the 
Federal Trade Commission, evidence sustained finding of Commission that 
salesmen in making disparaging remarks about competitors’ products were 
acting in the capacity of employees and agents of manufacturer and manu- 
facturer was bound by and responsible for their activities. 


CorPORATIONS—ACTS OF—IN GENERAL 


A corporation can act and speak only through its authorized officers and 
agents. 


CEASE AND DeEsIstT ORDERS—PARTIES—CORPORATE ACTS—Ir INDIVIDUAL JOINED, 
MAIN STOCKHOLDER IN FAMILY CORPORATION 


Where individual petitioner had management, direction and complete 
control oyer activities of corporation and was the main stockholder with 
only his son-in-law and daughter as other stockholders, Federal Trade Com- 
mission was justified in issuing cease and desist order against individual 
petitioner as well as against corporation. 


1 Reported in 187 F. (2d) 693. For case before Commission, see 46 KF. T. C. 643. 
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APPELLATE PROCEDURE AND PROCEEDINGS—HVIDENCE—OPINION—IF IN CONFLICT 
WITH OTHER TESTIMONY 


Opinion evidence need not be rejected merely because it is in conflict 
with other testimony of the same character, since the weight to be attached 
to such testimony is for the trier of fact. 


(The syllabus, with substituted captions, is taken from 187 F. 
(2d) 693) 


On petition to review order of Commission, petition dismissed. 


Mr. John A. Nash, Mr. Arthur H. Schwab and Mr. Earl M. Friese- 
necker, all of Chicago, Il., for petitioners. 

Mr, W.T. Kelley, General Counsel, Mr. James W. Cassedy, Asso- 
ciate General Counsel, and Mr. John W. Carter, Jr., Special Counsel, 
Federal Trade Commission, all of Washington, D. C., for respondent. 


Before Masor, Chief Judge, and Durry and Finnzean, Circuit 
Judges. 


Magor, Chief Judge. 

This is a petition by Steelco Stainless Steel, Inc., and Clyde C. Carr, 
individually and as an officer of the corporation, to rev’ ew and set aside 
a cease and desist order issued by the Federal Trade Commission 
(respondent) on March 15, 1950. The complaint issued March 9, 
1948, charging petitioners with unfair methods of competition and 
unfair and deceptive acts and practices in commerce in violation of 
the Federal Trade Commission Act, 15 U. S. C. A. Sec. 45. Peti- 
tioners were engaged in the sale and distribution of stainless steel 
cooking utensils in interstate commerce in competition with others 
selling various types of cooking utensils. The complaint as well as 
the findings are voluminous and supply material for an opinion almost 
without end, if we were looking for an excuse to indulge in such time- 
consuming activity, but in the view which we take, no useful purpose 
could be served in so doing. And particularly is this so in light of 
the disclosure that petitioners by their answer to the complaint and 
by stipulation entered into at the trial have conceded a major portion 
of the allegations of the complaint. It follows that findings made in 
accordance therewith and those portions of the order predicated upon 
such findings are not open to attack. 

More than that, while petitioners in their brief and argument in 
this court make the general charge that the findings are not supported 
by substantial evidence, they fail to point out the particular findings 
under attack, many of which, as already noted, [695] rest upon con- 
ceded facts. It has been held that findings are presumed to be sup- 
ported by substantial evidence, Federal Trade Commission vy. A. 
UcLean & Son. 84 F. (2d) 910, 911 [22 F. T. C. 1149, 2S. & D. 347], 
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certiorari denied 299 U. S. 590, and that a court is not required to 
search the record for undesignated errors claimed in an omnibus attack 
upon the findings, North Whittier Heights Citrus Assn. v. National 
Labor Relations Board, 109 F. (2d) 76, 83, certiorari denied 310 U. S. 
632. 

Notwithstanding what we have said, it is discernible from peti- 
tioners’ brief that their attack upon the substantiality of the findings 
may be categorized as follows: (1) that petitioners’ salesmen made 
disparaging statements relative to competitive products, which peti- 
tioners in their brief state is the most important and material issue; 
(2) that petitioner Clyde C. Carr was improperly included in the order 
in his individual capacity; (3) that the order is based upon conflicting 
opinion testimony, and (4) that the findings and order are based upon 
unjustified inferences and unwarranted interpretation of the meaning 
of representations made and immaterial representations which it is 
asserted were no more than so-called “puffing” statements. 

With the issues thus narrowed, we return to a brief statement of 
the factual situation pertinent thereto. The complaint alleged that 
petitioners caused their products, stainless steel cooking utensils, to 
be sold and offered for sale through sales agents who conducted, under 
petitioners’ direction, demonstrations in the use of the products, ex- 
hibiting charts and distributing pamphlets and various other printed 
matter accompanied by sales talks taken from sales manuals sup- 
plied by petitioners, and that by this method, manner and means peti- 
tioners disseminated false, misleading and deceptive statements and 
representations as to the characteristics and nature of the products 
and the effectiveness and result upon health to be obtained from the 
use thereof in the cooking and preparation of food; and, as to the 
vital need of various named organs and tissues of the human body 
for certain designated materials and vitamins, and the effect thereof 
on the structure and function of such organs and tissues. The com- 
plaint goes into much detail describing the false and misleading 
representations thus made and sets forth various pamphlets and cir- 
culars issued by the petitioners. Because of their length we shall 
not attempt to set forth these exhibits in detail. It is sufficient to 
note that they list many and perhaps all of the minerals essential to the 
functions and structure of the various organs and tissues of the human 
body, together with the effect which they are designed to have thereon. 
Typical of the representations thus made is that sulphur purifies and 
tones the human system and intensifies feeling and emotions; that 
phosphorus nourishes the brain cells, builds power of thought and 
stimulates the growth of the hair; that calcium gives vitality, endur- 
ance, heals wounds, and counteracts acid; that magnesium relaxes the 
nerves, refreshes the human system, prevents and relieves constipation ; 
that potassium is a liver activator, makes tissues elastic, muscles supple, 
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creates grace, beauty, and a good disposition. Contained in one of 
said exhibits is a representation that vitamin A affords resistance to 
disease and is effective in preventing and relieving anemia, pellagra 
and gallstones; that vitamin B prevents and relieves nervous disease 
and paralysis; that vitamin C imparts strength and endurance and 
prevents and relieves muscular disease and loss of weight, and so on. 
In another exhibit is a picturization of the human body in connection 
with which there appear statements associating various tissues and 
organs with certain specified minerals and vitamins. That such rep- 
resentations were false is not disputed, but it is claimed they were 
not deceptive. 

The complaint alleged that for the purpose of inducing the purchase 
of their products petitioners made false and disparaging statements 
and representations of cooking utensils sold by their competitors, such 
representations and statements being to the effect that consumption 
of food prepared or kept in aluminum utensils, if eaten, would cause 
cancer, stomach trouble, anemia, blood poisoning, and various other 
ailments, afflictions, and diseases detrimental to the [696], health of 
the user, that the preparation of food in such utensils would cause 
formation of poisons, and that by reason of such false and disparaging 
statements the public was induced to purchase large quantities of pe- 
titioners’ products and, as a result, trade had been unlawfully diverted 
to petitioners from their competitors. 

On the issue of the disparagement of competitive products, the Com- 
mission found, “* * * over a substantial number of years, over a 
representative area, and in a substantial number of instances a number 
of respondents’ salesmen, in the course of their demonstration and 
selling talks, represented to prospective purchasers that cooking food 
jn aluminum ware would cause, in the consumer of the food, cancer, 
ulcers, bad health, decayed teeth, indigestion, and poisoning, bacterial 
and metallic; that minerals and vitamins essential to health were lost 
by cooking therein; that their use was bad for children and pregnant 
women; that aluminum ware retained an odor and destroyed the color 
of food,” and that “The effect of these representations was to frighten 
some of those to whom they were made into discarding their currently 
used cooking utensils and buying respondents’ products and _ per- 
suading others to do likewise.” It was found that these representa- 
tions were false and deceptive in that cooking in aluminum utensils 
did not have the effect, produce the results, or cause the diseases 
ascribed to them. And the Commission found, “As a result of the 
disparagement of competitors’ products, trade has been unfairly di- 
verted to the respondents from their competitors, whereby substantial 
injury has been, and is being, done by respondents to their competitors 
in commerce among the States of the United States and the District of 
Columbia.” . 
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Petitioners attack this finding relative to disparagement mainly 
upon two grounds: (1) that the testimony is so lacking in probative 
value as not to constitute substantial evidence, and (2) in any event, 
petitioners’ salesmen were acting in the capacity of independent con- 
tractors rather than agents and that petitioners are not responsible 
for their statements. The Commission offered some 24 housewives as 
witnesses on this disparagement issue, and in varying degree their 
testimony amply supports the finding. It is true, as argued by peti- 
tioners and as pointed out by the Trial Examiner, that little, if any, 
weight should be attached to the testimony of some of such witnesses 
for various reasons. However, determination of the credibility and 
weight to be attached to their testimony has been lodged with the 
Commission as the trier of the facts. More than that, their testimony 
is quite convincing that petitioners’ salesmen made the representations 
found by the Commission. We are not impressed with the contention 
that the testimony of such witnesses is not substantial merely because 
it relates to a comparatively few of petitioners’ salesmen. Especially 
is this so when such testimony is evaluated in connection with the 
false, misleading, and deceptive pamphlets and literature which ad- 
mittedly were prepared and placed in the hands of the salesmen by 
petitioners. It may be true-that there is nothing in such pamphlets 
or literature directly suggestive of disparagement of competitive prod- 
ucts, but it certainly was suggestive in that petitioners’ salesmen were 
authorized to sell petitioners’ products on other than a truthful and 
lionest basis. It is hardly conceivable that such pamphlets and litera- 
ture could have been supplied for any other purpose, and it is a weak 
argument on the part of petitioners that its salesmen went further in 
their unfair and deceptive tactics than was suggested by petitioners 
themselves. And it is of little benefit to petitioners that they instructed 
their salesmen to sell their products on the merits without disparage- 
ment of competitive products. 

The Commission found, “In the sale of their products, respondents 
enter into contracts, called franchises, with salesmen, designated as 
dealers, and furnish the latter with sales manuals, instruction books, 
advertising matter, pamphlets, leaflets, charts, circulars, order books, 
chattel mortgages for deferred-payment sales, and sample outfits of 
respondents’ products. Such agents have authority to receive the sales 
price of respondents’ products, to receive deposits on deferred pay- 
ment sales, to evaluate and allow trade-in allowances on used [697] 
cooking utensils and to conduct demonstrations of cooking with re- 
spondents’ utensils in the homes of prospects, giving lectures and sales 
talks in the course thereof. Such salesmen, in most instances, devote 
their full time to respondents and do not sell other merchandise. 
These salesmen do not purchase respondents’ products for resale to 
the consumer but sell them on behalf of respondents. Such salesmen 
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are agents or employees of respondents and are not independent con- 
tractors or independent dealers. Respondents are fully responsible 
for such salesmen’s acts and statements made in connection with the 
sale or offering for sale of their products and germane thereto.” 

No direct attack is made upon this finding, but nonetheless cases 
are cited in support of the theory that the salesmen were independent 
contractors or, at any rate, sustain a relationship with petitioners by 
which the latter are not responsible for their activities. The authori- 
ties cited are of no aid to petitioners’ contention. We think it is 
hardly open to question but that the salesmen were acting in the 
capacity of employees and agents of petitioners and that petitioners 
are bound by and responsible for their activities. 

The Commission found, “Respondent Clyde C. Carr is president of, 
and the majority stockholder in, the corporate respondent, and has 
been such since he organized the corporation. The only other officers 
and stockholders are his son-in-law and daughter, who, together with 
him constitute the board of directors. By virtue of stock ownership, 
officership, and active direction, the policies, activities, and practices 
of the corporate respondent are his.” 

Notwithstanding this undisputed finding, it is argued that peti- 
tioner Carr in his individual capacity should not be included in the 
order under attack. The record unmistakably discloses that the man- 
agement, direction, and activities of the corporation were those of 
Carr. A corporation can act or speak only through its authorized 
officers and agents. In the instant case it was Carr alone, and it is 
not discernible either how or why his activities as a person should be 
separated or distinguished from those of the corporation. In our 
view, he as an individual occupies precisely the same position as does 
the corporation. To think contrary means that an individual as the 
sole manager of and responsible for the activities of a corporation can 
escape liability on the flimsy pretext that he was merely acting on 
behalf of the corporation and not as an individual. We think he is 
a proper party to the cease and desist order and approve the Commis- 
sion’s action in this respect. Cf. Federal Trade Commission v. Stand- 
ard E'ducation Society et al., 302 U. S. 112, 120 [25 F. T. C. 1715; 2 
S. & D. 429]; Sebrone Oo. et al. v. Federal Trade Commission, 135 F. 
(2d) 676, 678 [36 F. T. C. 1142;3S. & D. 570). 

Petitioners contend that conflicting opinion testimony is insufficient 
to support adverse findings against them. We know of no rule which 
requires the rejection of proper opinion testimony merely because it 
is in conflict with other testimony of the same character. The weight 
to be attached to such testimony, the same as any other kind of testi- 
mony, is for the trier of the facts and we know of no reason against its 
utilization as the basis for a finding. More than that, petitioners fail 
to specify which of the findings they would have us reject because 
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based upon such testimony. Likewise without merit is the argument 
that the Commission indulged in unjustified inferences and unwar- 
ranted interpretations which it has ascribed to petitioners’ activities, 
particularly the statements contained in the pamphlets and literature 
which were applied to their salesmen. In fact, we think that the 
inferences thus drawn were not only reasonable but inescapable. 
Neither are we impressed with the suggestion that representations 
relied upon can be excused on the basis that they are only “puffing,” 
as that expression is sometimes used. It seems plain that the repre- 
sentations were made in order to induce the purchase of petitioners’ 
products, and those contained in printed matter as well as the false 
statements by the salesmen were made with that end in view. State- 
ments made for the purpose of deceiving prospective purchasers and 
particularly those designed to consummate the sale of products by 
[698] fright cannot properly be characterized as mere “puffing.” 

An examination of the record is convincing that other questions 
raised by petitioners are without merit and need not be discussed. 
No reason is discernible why the order complained of should not be 
enforced. 

The petition to review is dismissed, and a decree will be entered 
affirming the Commission’s order to cease and desist and commanding 
obeyance and compliance by petitioners. 


FOLDS ET AL. vy. FEDERAL TRADE COMMISSION? 
No. 10233—F. T. C. Docket 5332 
(Court of Appeals, Seventh Circuit. Mar. 23, 1951) 


APPELLATE PROCEDURE AND PROCEEDINGS—FINDINGS OF COMMISSION—REVIEW— 
APPELLATE DutTy—As LIMITED TO RECORD AS A WHOLE, INCLUDING HXAMINER’S 


REPORT 
It is the Federal Trade Commission which has ultimate responsibility 
of finding facts and it is findings of Commission that Court of Appeals is 
authorized to review, but its duty is to ascertain whether on record as a 
whole there is substantial evidence to support findings of Commission and 
record includes examiner’s report. 


METHODS, ACTS, AND PRACTICES—ADVERTISING FALsELY oR MISLEADINGLY— 
QUALITIES OR PROPERTIES OF PRODUCT 


On petition for review of an order to cease and desist entered by Federal 
Trade Commission, evidence did not sustain Commission’s finding that peti- 
tioners made representations that liquid sold by them was an effective 


treatment for pimples. 


1 Reported in 187 F. (2d) 658. For case before Commission, see 47 F. T. C. 898. 
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APPELLATE PROCEDURE AND PROCEEDINGS—ORDERS OF COMMISSION—APPELLATE 
PowER—MObpDIFICATION 
Under statute giving Court of Appeals power not only to affirm or reverse 
but also to modify orders of Federal Trade Commission, court has power to 
modify the remedy. 
APPELLATE PROCEDURE AND PROCEEDINGS—ORDERS OF COMMISSION—EvIDENCE— 
MopIFICATION TO CoNFORM To 
Where petitioners did not represent that their product was an effective 
treatment for pimples but did improperly advertise that product would 
cause pimples to disappear overnight, cease and desist order of Federal 
Trade Commission would be modified so as to prohibit such representation. 


(The syllabus with substituted captions, is taken from 187 F. 
(2d) 658) : 
On petition to review order of Commission, order modified and 
affirmed and enforcement, as modified, ordered. 


Mr. Frank E. Gettleman and Mr. Edward Brodkey, of Chicago, 
Il., for petitioners. 

Mr. W. T. Kelley, General Counsel, Mr. James W. Cassedy, Assist- 
ant General Counsel, Mr. Donovan Divet, Special Attorney, Federal 
Trade Commission, all of Washington, D. C., for respondent. . 


Before Masor, Chief Judge, and Kerner and Durry, Circuit Judges. 


[659], Durry, Circuit Judge. 

Petitioners ask us to review an order of the Federal Trade Com- 
mission dated June 6, 1950, requiring petitioners to cease and desist 
from disseminating any advertisement’ which represents directly or 
by implication that a medicinal product called Kleerex will cause 
pimples to disappear or constitutes an effective treatment for pimples. 

A typical advertisement of petitioners’ product follows: 

“Yes, it’s true, there is a safe harmless medicated liquid called 
Kleerex that dries up pimples overnight. Those who followed simple 
directions and applied Kleerex upon retiring were amazingly sur- 
prised when they found their pimples had disappeared. These users 
enthusiastically praise Kleerex and claim they are no longer embar- 
rassed and are now happy with their clear complexions. 

“Many (users) report that they had a red sore pimply face: one 
night and surprised their friends next day with a clear complexion.” 

In the complaint the Commission charged that by the use of said 
statements and others of like import, petitioners have described the 
therapeutic properties of Kleerex and represented that it was an 
effective treatment for pimples and that these statements were grossly 
exaggerated, false, and misleading. The gravamen of the complaint 
was that petitioners represent that Kleerex is an effective treatment 
for pimples. 
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The evidence disclosed that pimples are a low inflammatory lesion 
of the skin, caused by a specific germ, and that they range in size from 
scarcely visible bumps to the proportion of boils, and usually are sur- 
rounded by an area of redness. There also was testimony that the 
primary treatment of pimples is a thorough washing of the face or 
affected parts with soap and water, although ultraviolet rays and 
vaccines are occasionally used. 

Dr. Scott was the only witness who testified upon behalf of the 
Commission. He received his medical degree in 1940, served a year’s 
interneship, then 10 months as an assistant in a Memine Hospital in 
Baltimore, and 9 months as medical officer on a Coast Guard cutter. 
From February 1948 to October 1944 he was assistant on the medical 
service at the Marine Hospital in Chicago. For a period of about 
2 years before he testified herein he held the position of clinical direc- 
tor and chief of the medical service at that hospital. Dr. Scott had 
not seen the bottle of Kleerex used as an exhibit until about 15 minutes 
before the hearing commenced. He had never used Kleerex or con- 
ducted any tests or experiments with it. He did testify, however, 
that for some time prior to the hearing he knew the formula of Kleerex. 

The active ingredients of Kleerex are prepared calamine, spirits 
of camphor, resorcin, and distilled extract of witch hazel. Milton 
Folds, a registered pharmacist and one of the copartners of the 
Kleerex Co., and Professor Ocen, who teaches pharmacy at the Uni- 
versity of Illinois, and Dr. Scott all testified as to the properties 
of the ingredients of Kleerex. It is without dispute that calamine 
is composed largely of zinc oxide, which when placed on the skin has 
a drying action, combined with an antiseptic and antipruritic (relief 
from itching) action, and is pink in color; that spirits of camphor 
has an astringent action on the skin and is also antipruritic; that 
resorcin, in the concentration of 1 to 2 percent used in the Kleerex 
formula, is antiseptic, antipruritic, and analgesic (pain relieving) ; 
and that witch hazel is mildly antiseptic. 

It was stipulated that if five named persons of varying ages and 
representing both sexes were called as witnesses, each would testify 
that he or she had been afflicted with pimples, and had used Kleerex 
in accordance with the printed directions accompanying it, that after 
using Kleerex he or she received relief from itching and accompanying 
pain, that the colored covering of Kleerex concealed their blemishes, 
and that their pimples disappeared, but not overnight. 

The directions for the use of Kleerex were: “Just before retiring, 
wash your face with a good soap and warm water [660] * * * 
Dip the brush in the Kleerex and apply to the affected parts. After 
the first coat is thoroughly dry, apply the second coat. Do this just 
before retiring. Leave Kleerex on overnight. It is greaseless and 
stainless. * * * Follow this procedure every night, and we know 
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that you are going to be pleasantly surprised with the results you 
will-obtain.o:*iat 70%? . 

Dr. Scott’s testimony was given in Chicago on September 25, 1946. 
The trial examiner closed the record on November 4, 1946, and filed 
his recommended decision and basis therefor on April 4, 1947. He 
found that Kleerex will, if used as directed over a period of time, dry 
up and remove pimples, but would not do so overnight, that the Com- 
mission’s charge that petitioners’ implied representation that Kleerex 
is an effective treatment for pimples is misleading, deceptive, and 
false, was not sustained by the record. He recommended that a cease 
and desist order be entered against the advertising that Kleerex would 
remove pimples overnight, but otherwise recommended that the com- 
plaint be dismissed. =a 

On May 8, 1947, counsel for the Commission moved to set aside 
the recommended decision of the trial examiner and to take additional 
evidence. On October 30, 1947, the Commission ordered the pro- 
ceedings opened and a hearing was held at Fredericksburg, Va., on 
May 25, 1948. The only witness at this hearing was Dr. Scott, and 
he expressed his opinion that Kleerex is not an effective treatment for 
pimples. The trial examiner sustained an objection to his answer 
as being the expression of an opinion going to the ultimate issue of 
the case. On March 28, 1949, the Commission reversed this ruling of 
the trial examiner. Nevertheless, on May 23, 1949, the trial examiner, 
after reviewing the evidence adduced on both hearings, reaffirmed 
his previous findings and recommended decision. He emphasized 
that the additional evidence had’ not changed the factual situation 
which demonstrated that Kleerex would, if used as directed, and 
for a sufficient length of time, cause pimples to dry up, the blemishes 
being temporarily concealed by the pink residue of the solution. On 
June 6, 1950, the Commission, refusing to follow the recommended 
decision, entered the cease and desist order hereinbefore described. 

The Commission found that the ingredients of Kleerex were mildly 
astringent, antiseptic, antipruritic, and analgesic in nature; that in 
the proportions present in Kleerex they have a tendency to dry up 
surface lesions, to decrease the number of organisms on the surface 
of the skin, and to relieve pain and itching; that Kleerex may be 
applied in such manner as to leave a pink-colored residue sufficient to 
mask small pimples from view, but that it is not effective in concealing 
severe inflammation. Based upon Dr. Scott’s testimony, the Commis- 
sion concluded that Kleerex was not an effective treatment for pimples. 
The Commission did not charge, nor make a finding, that the use of 
Kleerex was injurious to the skin or to the person using it. 

In their brief counsel for the Commission state the findings of the 
trial examiner are of no interest to this court, implying, we assume, 
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that we are not to give them any consideration. We do not agree with 
that statement, although we recognize that it is the Commission which 
has the ultimate responsibility of finding the facts and that it is the 
findings of the Commission that we are authorized to review. 

Our duty is to ascertain whether on the record as a whole there is 
substantial evidence to support the findings of the Commission. In 
a very recent case involving the findings of the Labor Board (Univer- 
sal Camera Corp. v. N. L. R. B., 340 U.S. 474, decided Feb. 26, 1951), 
the Supreme Court said: “* * * Surely an examiner’s report is as 
much a part of the record as the complaint or the testimony. * * *” 

Also: 

“It is therefore difficult to escape the conclusion that the plain lan- 
guage of the statutes directs a reviewing court to determine the sub- 
stantiality of evidence on the record including the examiner’s report. 
The conclusion is confirmed by the indications in the legislative his- 
tory that en[661]Jhancement of the status and function of the trial 
examiner was one of the important purposes of the movement for 
administrative reform.” 

And further: “* * * Nothing suggests that reviewing courts 
should not give to the examiner’s report such probative force as it 
intrinsically commands. * * *” 

The court also said: 

“We do not require that the examiner’s findings be given more 
weight than in reason and in the light of judicial experience they 
deserve. The ‘substantial evidence’ standard is not modified in any 
way when the Board and its examiner disagree. We intend only to 
recognize that evidence supporting a conclusion may be less substan- 
tial when an impartial, experienced examiner who has observed the 
witnesses and lived with the case has drawn conclusions different 
from the Board’s than when he has reached the same conclusion. The 
findings of the examiner are to be considered along with the consist- 
ency and inherent probability of testimony. * * *”? 

The real basis for the Commission’s complaint was that petitioners 
represented that Kleerex was an effective treatment for pimples. No 
such representation was ever made, but the Commission purported to 
find in the advertisements an implied representation to that effect, 
and 2 years after Dr. Scott had first testified, and a year and a half 


1 Administrative Procedure Act, 60 Stat. 237, 5 U. S. C. 1001, et seq. 

2 Although in the Universal Camera case, supra, the court was considering Labor Board 
findings and order, the same rule is applicable to findings of the Federal Trade Commis- 
sion. The court there said: “It would be mischievous word-playing to find that the scope 
of review under the Taft-Hartley Act is any different from that under the Administrative 
Procedure Act. * * * And so we hold that the standard of proof specifically required 
of the Labor Board by the Taft-Hartley Act is the same as that to be exacted by courts 
reviewing every administrative action subject to the Administrative Procedure Act.” 
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after the record had been closed, the Commission brought Dr. Scott. 
from Chicago to Fredericksburg, Va., to give opinion evidence that. 
Kleerex was not an effective treatment for pimples. We do not think 
that the Commission’s finding that petitioners made such a repre- 
sentation is supported by substantial evidence. The action of the 
Commission is subject to the same criticism which this court hereto- 
fore made in Jnternational Parts Corp. v. F. T. C., 183 F. (2d) 883 
[386 F. T. C. 1102; 3 S. & D. 335], where the manufacturer of an 
automobile mufller advertised that the metallic finish prevented rust 
and corrosion. The Commission there made a finding that the use 
of the word “prevent” implied “permanency.” This court there 
vacated the Commission’s cease-and-desist order. 

It should be kept in mind that the conclusion of the Commission 
was reached in spite of its express findings that the ingredients of 
Kleerex in the proportions present in that product have a tendency 
to dry up surface lesions, to decrease the number of organisms on the 
surface of the skin and to relieve pain and itching. There was no 
claim whatsoever in this case that Kleerex would injure the skin of 
any person using it. The only legitimate criticism of petitioners’ 
advertisements is that they were too broad in scope. They should not 
have advertised that Kleerex would cause pimples to disappear over- 
night, or to imply that users would have a clear complexion the next 
day after using same. The trial examiner made a very sensible 
and sound recommendation based upon the entire record. It is difficult 
to understand why the Commission did not follow his recommenda- 
tion, instead of making a mountain out of a pimple as they have 
attempted to do in this case. 

The statute gives this court power not only to affirm or reverse but 
also to modify the orders of the Commission. 15 U.S. C. A. 45 (c) 
and (d). This power to modify extends to the remedy. F. 7. C. v. 
Royal Milling Co. et al., 288 U.S. 212 [17 F. T. C. 664; 2S. & D. 217]; 
Carter Products, Inc., et al. v. F. T. C., 186 F. (2d) 821, [47 F. T. C. 
1788] (Decided Feb. 2, 1951.) 

The cease and desist order will be modified by the elimination of 
the last clause in Order (1) thereof, to wit, “That said products will 
cause pimples to disappear or constitutes an effective treatment for 
[662] pimples,” and by the insertion in lieu thereof of the following 
clause, “That application of Kleerex will cause pimples to disappear 
overnight or that the user thereof will have a clear complexion the day 
following its use at night.” 

As modified herein, the cease and desist order is affirmed, and the 
enforcement thereof, as modified, is ordered. 
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INDEPENDENT DIRECTORY CORP. ET AL. v. FEDERAL 
TRADE COMMISSION? 


No. 158, Docket 217 69—F. T. C. Docket 5486. 
(Court of Appeals, Second Circuit. Apr. 16, 1951) 


APPELLATE PROCEDURE AND PROCEEDINGS—FINDINGS oF CoMMISSION—IF SUBSTAN- 
TIAL SUPPORTING EVIDENCE—APPELLATE LIMITATION 


Where findings of the Federal Trade Commission that publishers were 
_ guilty of deceptive commercial practice had the support of substantial evi- 
dence, the findings were binding on appeal to the Court of Appeals. 


COMMISSION—POWER OF—ILLEGAL TRADE PRACTICES—REMEDY—DETERMINA- 
TION OF 


Where an illegal trade practice has been proved and found, the Federal 
Trade Commission is empowered to determine the appropriate remedy. 


APPELLATE PROCEDURE AND PROCEEDINGS—ILLEGAL TRADE PRACTICES—REMEDY— 
. COMMISSION DETERMINATION—APPELLATE LIMITATION 


The means chosen by the Federal Trade Commission for abatement of an 
illegal trade practice will not be disturbed unless the discretion of the Com- 
mission has been clearly abused. 


CEASE AND DESIST ORDERS—METHODS, ACTS, AND PRACTICES—SECURING ORDERS 
FALSELY OR MISLEADINGLY—DECEPTIVE ASSOCIATION WITH, OF CUSTOMER’S 
PrIoR RELATED TRANSACTIONS WITH OTHERS 


Where publishers’ practice of soliciting advertising by mail by sending 
to a prospective customer one of publishers’ order blanks to which was 
pasted one of the prospective customers’ advertisements, clipped from some 
directory or other publication with which publishers had no connection, was 
shown to have conveyed to some prospective customers the idea that it was 
merely submission of proof of advertisement already ordered or to be 
renewed, so that they signed order without knowing that it was an order, 
Federal Trade Commission properly entered a cease and desist order. 


PROCEEDINGS BErorE CoMMISSION—SUBPOENAS—REQUESTS FOR—DENIAL OF— 
WHETHER ABUSE OF DISCRETION 


In hearing before Federal Trade Commission against publishers charged 
with an illegal trade practice in connection with its solicitation of advertising 
by mail, court did not abuse its discretion in denying subpoenas duces tecum 
to require third parties to produce all contracts for listings and advertise- 
ments in their telephone directories and all records of dealings with 17 
“witnesses, who had testified that they were misled by publishers’ solicitation 
of advertising, and subpoenas ad testificandum requiring the attendance of 
the 17 witnesses to establish the unreliability of their testimony previously 


given. 


1 Reported in 188 F. (2d) 468. For case before the Commission, see 47 FF. T. C. 13. 
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PROCEEDINGS BEFORE CoMMISSION—-SUBPOENAS—REQUESTS FOR—DENIAL OF— 
NATURE OF COMMISSION’S POWER 


The Federal Trade Commission is not bound to issue subpoenas duces 
tecum on request as a ministerial act and then to entertain a motion to 
quash or modify, and it has a quasi judicial discretion to deny the application. 


PROCEEDINGS BEFORE CoMMISSION—EVIDENCE—HXCLUSION OF—SECURING ORDERS 
FALSELY OR MISLEADINGLY—DECEPTIVE ASSOCIATION WITH, OF CUSTOMER'S 
Prior RELATED TRANSACTIONS WITH OTHERS—THAT PUBLISHER-RESPONDENT 
Hap SatisFirp CUSTOMERS 

In proceeding before the Federal Trade Commission against publishers 
[469] charged with illegal trade practice in their solicitation of advertising by 
mail, commission properly excluded evidence that publishers had many 
satisfied customers, who renewed their advertisements, since fact that. 
publishers had satisfied customers was entirely irrelevant. 


PROCEEDINGS BEFORE COMMISSION—HIVIDENCE—HXCLUSION OF—SECURING ORDERS 
FALSELY OR MISLEADINGLY—DECEPTIVE ASSOCIATION WITH, OF CUSTOMER'S 
Priok RELATED TRANSACTIONS WITH OTHERS—USE or SAME MrETHOD BY OTHERS 


In proceeding before the Federal Trade Commission against publishers 
charged with illegal trade practice in their solicitation of advertising by 
mail, evidence that other publishers used same method of solicitation was 
properly excluded, since evidence as to what others did was irrelevant. 


(The syllabus with substituted captions, is taken from 188 F. (2d) 468) 


On petition to review an order of the Commission, order affirmed 
and enforced. 


Hays, St. John, Abramson & Schulman, of New York City; Mr. 
John Schulman, Mr. Osmond K. Fraenkel, Mr. Jacob Steinfeld, and 
Mr, Irwin Karp, all of New York City, of counsel. 

Davis, Polk, Wardwell, Sunderland & Kiendl, of New York City, 
for American Tel. & Tel. Co., New York Tel. Co., New England Tel. 
& Tel. Co. and Southern Bell Tel. & Tel Co. 

Hughes, Hubbard & Ewing, of New York City, for Reuben H. 
Donnelley Corp. 

Mr. W.T. Kelley, general counsel, Mr. James W. Cassedy, assistant 
general counsel, Mr, Alan B. Hobbes, attorney, all of Washington, 
D. C., for Federal Trade Commission. 


~ Before Avcustus N. Hann, Cuass, and Cuarn, Oireuit Judges. 


Cuasn, Circuit Judge: 

The petitioners, who are two corporations which publish directories 
and two individuals who are officers in such corporations, are seeking 
to have set aside a cease and desist order of the Federal Trade Com- 
mission, 

The order required the petitioners to stop a practice they had been 
using in soliciting advertising by mail. This practice was to send 
to a prospective customer one of the petitioners’ order blanks to which 
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was pasted one of the prospect’s advertisements clipped from some 
directory or other publication with which the petitioners had no con- 
nection. The printed matter on the order blank included statements 
that the submitted advertisement was from another publication, that 
the solicitor was an independent directory publication, and that it 
had nothing to do with any telephone company. The Commission 
found, following the recommendation of its trial examiner, that these 
written statements did not prevent the recipients of such solicitations 
from being deceived into thinking that they were merely approving 
the proof of, or renewing, an advertisement they had ordered in an- 
other publication and consequently signing the petitioners’ order 
blank without being aware that they were signing an order for any 
additional advertising. ; 

The petitioners attack the order for the following reasons: They 
say that the evidence did not support the findings that the method of 
solicitation by mail used by the petitioners was deceptive, since no 
one who read their order blank would be misled; that even if anyone 
was deceived the order eliminating the method entirely was too drastic 
in that some other sufficient means of warning careless signers could 
have been devised; that they were erroneously denied subpoenas for 
certain evidence; and that certain offered evidence was erroneously 
excluded. 

The Commission found on adequately supporting evidence the fol- 
lowing pertinent facts. The corporate petitioners publish directories 
which list the names, addresses, and telephone numbers of business 
concerns. Such concerns are classified in respect to the products 
manufactured or sold or the services performed, and their advertise- 
ments are published with their listing. The directory of the Inde- 
pendent Directory Corp. of Illinois is circulated throughout the 
Midwest and that of the Independent Directory Corp. of New York 
throughout the Middle Atlantic and Southeastern States. Each edi- 
tion of a directory is guaranteed to have a minimum distribution of 
50,000 copies, most of which are placed free of charge although a few 
are sold. The individual petitioners control both corporations and 
the principal income of the corporations comes [470] from the sale 
of listings and advertising. These sales are solicited both by sales- 
men and by mail, the latter accounting for perhaps thirty percent 
of the total receipts. The petitioners do a substantial business with 
their old customers but continually solicit new ones by the so-called 
“clip and paste” method outlined above. Often they use clippings of 
advertisements from the familiar “Red Books” published by The 
Reuben H. Donnelley Corp. in the New York and Chicago areas, and 
from the also familiar “yellow pages” in local telephone directories of 
other communities. They attach such a clipping to an order blank of 
their own which has a blank space provided for that purpose and 
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send it to the advertiser. The latter is apt to jump to the conclusion 
from the appearance of the order blank so made up that it is the sub- 
mission of a proof of an advertisement already ordered, or to be re- 
newed, and to sign the blank in the belief that such proof is being 
approved. A fair number of such signers so testified as to the actual 
deceptive effect of the practice upon them. It was also the custom of 
the petitioners not to send bills for the advertisements for some weeks 
after the blanks were signed and usually not until the directory had 
gone to press. When signers who were billed protested that they had 
not signed an order or had not knowingly signed one, sometimes the 
orders were cancelled but the more common practice was to send each 
protestant a photostatic copy of the order and to insist upon payment. 
Then sometimes compromises were made with those who still refused 
to pay and sometimes collection suits were brought. 

The Commission’s findings of the deceptive commercial practice, 
having the support of substantial evidence, are binding here. Fa- 
celsior Laboratory, Inc. v. Federal Trade Commission, 2 Cir., 171 F. 
(2d) 484 [45 F. T. C. 1087, 4 S. & D. 792]. It was reasonably to be 
expected that a busy business man might glance at any previously pub- 
lished advertisement of his business and take it for granted that the 
publisher of it had submitted a proof for a renewal, or that he might 
believe it was a previously ordered advertisement whether he spe- 
cifically remembered it as such. Such a misconception is more prob- 
able in the case of the careless business man who is also entitled to 
protection from deception. Yederal Trade Commission v. Standard 
Education Society, 302 U. S. 112 [25 F. T. C. 1715, 2 S. & D. 429]. 
Charles of the Ritz Distributors Corp. v. Federal Trade Commission, 
2 Cir., 143 F. (2d) 676, 679-80 [39 F. T. C. 657,48. & D. 226]. 

It may be that some more eye-arresting manner might be devised 
to make sure that the information now actually on the order blank 
showing its true nature would be brought home to the solicited person. 
We may assume that there is, and still be bound to give effect to the 
order made. It is well established that where an illegal trade practice 
has been proved and found the Commission is empowered to determine 
the appropriate remedy. Hillman Periodicals, Inc., v. Federal Trade 
Commission, 2 Cir. 174 F. (2d) 122 [45 F. T. C. 1103]. The means 
chosen for its abatement will not be disturbed unless the Commission’s 
discretion has been clearly abused, and such an abuse has not been 
made to appear. 

It follows, therefore, that the order should be enforced, provided 
there was no reversible error by denial of the right of the petitioners 
to be heard, ¢. ¢., if the order was made after hearing them as due 
process of law requires. 

The subpoenas duces tecwm which were requested and denied re- 
quired the New York Telephone Co. and the Reuben H. Donnelley 
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‘Corp. to produce all contracts for listings and advertisements in any 
of their telephone directories for the years 1940-48, inclusive, and 
all copy, proof, correspondence, and records of telephone conversa- 
tions with regard to 17 of the witnesses who testified and their busi- 
ness concerns. The subpoenas ad testificandum would have required 
the attendance of these 17 witnesses to testify for the petitioners “to 
establish the unreliability of their testimony” previously given. What 
this boiled down to was an attempt to show that the general make-up 
and appearance of the order blanks sent to these witnesses by the 
petitioners was so different from that of forms used by the two [471] 
companies above named that the testimony of such witnesses that 
they thought they signed something one of those companies had sent 
could not be believed. 

The lack of error in the denial of a request for such subpoenas 
needs little demonstration. In the first place it was but an amplifica- 
tion of the fact that an attentive, careful person could have found 
enough on the order blank as presented to show just what it was. 
But, even so, the test as to the likelihood of deception in these cases 
is not what would be apparent from comparison. Pillsbury v. Pills- 
bury-Washburn Flour Mills Co., 7 Cir., 64 Fed. 841; A. Y. McDonald 
& Morrison Mfg. Co. v. H. Meuller Mfg. Co., 8 Cir., 183 Fed. 972. 
This is a situation, as the evidence demonstrates, where the order 
blanks are often given only a casual glance, and what was said in 
another, but kindred, situation in Coca-Cola Co. v. Chero-Cola Co., 
App. D. C., 273 Fed. 755, applies: “He acts quickly. He is governed 
by a general glance. The law does not require more of him.” How- 
ever, regardless of any doubtful relevancy, the subpoenas were prop- 
erly denied. They were so sweeping as to be well considered unrea- 
sonable. And the Federal Trade Commission is not bound to issue 
subpoenas duces tecum upon request as a ministerial act and then to 
entertain a motion to quash or to modify. It has a quasi-judicial dis- 
eretion to deny the application. Hale v. Henkel, 201 U.S. 48, 76-17; 
Federal Trade Commission v. American Tobacco Co., 264 U. S. 298, 
306 [7 F. T. C.599;18.& D. 341]; 2. B. Muller & Co. v. Federal Trade 
Commission, 6 Cir., 142 F. (2d) 511 [88 F. T. C. 868; 4S. & D. 151]. 
Without the papers subpoenaed there was no reason, so far as we can 
ascertain, for the reappearance of the 17 witnesses who had previously 
testified. 

The evidence excluded was proof that the petitioners had many 
satisfied customers who renewed their listings and advertisements and 
that other publishers solicited advertisements by sending to prospec- 
tive advertisers clippings of advertisements such persons had in other 
publications. The fact that petitioners had satisfied customers was 
entirely irrelevant. They cannot be excused for the deceptive prac- 
tices here shown and found, and be insulated from action by the Com- 
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mission in respect to them, by showing that others, even in large num- 
bers, were satisfied with the treatment petitioners accorded them. 
And the evidence as to what others did was equally irrelevant. Fed- 
eral Trade Commission v. Winsted Hosiery Co., 258 U. S. 483 [4 
F. T. C. 610; 1S. & D. 198]; Federal Trade Commission v. Standard 
Education Society, 2 Cir., 86 F. (2d) 692, rev. on other grounds, 302 
U.S. 112 [25 F. T. 0.1715; 2S. & D. 429]. 
Petition for review dismissed; order affirmed and enforced. 


CONCRETE MATERIALS CORP. v. FEDERAL TRADE 
COMMISSION? 


No. 10090—F. T. C. Docket 5474 


(Court of Appeals, Seventh Circuit. May 25, 1951) 


PROCEEDINGS BEFORE COMMISSION—DUE PrROocESS—EVvIDENCE—MISREPRESENTA- 
TION—QUALITIES OR PROPERTIES OF PRODUCT—-WHETHER TESTIMONY OF GOVERN- 
MENT TECHNICIANS PROPERLY CONSIDERED, IF RESPONDENT Not REPRESENTED 
BY COUNSEL 


In hearing to determine whether company should cease and desist making 
certain representations as to effectiveness of its products as waterproofing 
agents, Federal Trade Commission properly considered [360] testimony of 
technicians of Bureau of Standards, though company was not represented 
by an attorney to cross-examine the technicians. 


PROCEEDINGS BEFORE COMMISSION—METHODS, ACTS, AND PRACTICES—QUALITIES 
OR PROPERTIES OF PRODUCT—COMMISSION’S BURDEN 


In hearing to determine whether company should cease and desist making 
certain representations as to effectiveness of its products as waterproofing 
agents, it was incumbent on Federal Trade Commission to prove its charges 
by competent, relevant, and substantial evidence. 


ADMINISTRATIVE AGENCIES—EVIDENCE—RULES OF —APPLICABILITY 


Administrative agencies, such as the Federal Trade Commission, are not 
restricted by rigid rules of evidence. 


PROCEEDINGS BEFORE COMMISSION—HDVIDENCE—WEIGHT 


The weight to be given evidence introduced before the Federal Trade 
Commission is for the determination of the commission. 


CEASE AND Desist ORDERS—METHOpS, ACTS, AND PRACTICES—ADVERTISING FALSELY 
OR MISLEADINGLY—QUALITIES OR PROPERTIES OF PRODUCT—W ATERPROOFING 


Evidence authorized order of Federal Trade Commission requiring com- 
pany to cease and desist making certain representations as to the effective- 
ness of its products as waterproofing agents, 


? Reported in 189 I. (2d) 359. For case before Commission, see 46 F. T. C. 152. 
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On petition to review order of the Commission, enforcement ordered. 


Mr. George F. Callaghan, Mr. John J. Toohey, of Chicago, I1., for 
petitioner. 

Mr. W. T. Kelley, General Counsel, Mr. James W. Cassedy, Assoc. 
Gen. Counsel, and Mr. Donovan Divet, Sp. Atty., Federal Trade 
Commission, all of Washington, D. C., for respondent. 


Brrore Durry, Frnnecan and Linney, Circuit Judges. 


Dorry, Circuit Judge. 

Petitioner asks us to review and set aside an order of the Federal 
Trade Commission issued November 9, 1949, requiring that petitioner 
cease and desist making certain representations as to the effectiveness 
of its products as waterproofing agents. Petitioner manufactured 
and distributed in interstate commerce products known as Comco 2, 
Iron Waterproofing; Comco 4, Waterproofing Paste; and Comco 
6, Transparent Waterproofing. For the purpose of inducing the 
purchase of its products petitioner circulated advertising folders, 
pamphlets and circular letters through the mail. Typical of the 
statements contained therein are the following: 

You can now permanently stop all leaks and seepage in concrete, brick, stone 
and tile; also waterproof below water-level basements and pits under pressure. 
Comco No. 2, our own waterproofing will do the job. This is a special chemical 
mixture of iron and other chemicals that, when mixed with water only, and 
brushed into the cracks of walls and floors needing repair will permanently 
waterproof and stop leaks under all conditions no matter how severe. 

For after-construction waterproofing problems in foundations. Permanently 
waterproofs concrete, brick, stone and tile walls and floors from either inside 
or outside. For all classes of construction where a positive waterproof condi- 
tion is necessary. Successful under all conditions no matter how severe. 


And: 


Comco 6, Comco Transparent Waterproofing. A transparent water repellant 
liquid that effectively seals and waterproofs concrete, brick, stone, stucco, plaster 
or masonry surfaces. Makes surface permanently nonabsorbent. 


And: 


Comco 4, Comco waterproofing paste for new construction work. Produces 
a close-meshed concrete that increases strength and permanently waterproofs. 
Makes concrete flow easily around reinforcing. 

After due notice the first hearing was had in Chicago, Ill. The 
two principal officers of petitioner appeared without counsel, and one 
of them testified. 'The Commission’s attorney there notified petition- 
er’s officers that a subsequent hearing would be held in Washington, 
D. C., for [361] the purpose of receiving the testimony of three 
technicians of the National Bureau of Standards as to certain tests 
which had been made on samples of petitioner’s products. Prior 
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to the hearing in Washington the Commission’s trial attorney on two 
occasions suggested to petitioner’s officers that an attorney be engaged 
to represent petitioner. Although timely notified of the time and 
place, no one appeared for petitioner at the Washington hearing. 
During the course of that hearing a letter was received from petitioner 
requesting a postponement, but the hearing proceeded. However, a 
subsequent hearing was scheduled for Chicago. Petitioner appeared 
at the second Chicago hearing with counsel, who moved to strike cer- 
tain testimony received at the Washington hearing, but did not re- 
quest an opportunity to cross-examine the witnesses who testified at 
the Washington hearing. Petitioner then submitted the testimony 
of its secretary-treasurer, and also that of a chemist of a testing lab- 
oratory. The latter testified as to the qualitative and quantitative 
analyses of petitioner’s products, but did not testify as to the lasting 
qualities of the products when applied as directed. 

The trial examiner submitted a Recommended Decision. There- 
after the Commission filed findings of fact and conclusions of law, 
which were in accord with the recommendations of the trial examiner, 
and entered the cease and desist order. 

Petitioner claims that the Commission’s order is not supported by 
substantial evidence. Its principal contention here is that the tests 
conducted by the Bureau of Standards were made out of the presence 
of and without notice to the petitioner, and that the testimony of the 
Bureau of Standards technicians was largely hearsay testimony. Peti- 
tioner argues that such testimony should not have been received by the 
trial examiner or considered by the Commission. Petitioner also con- 
tends that because the order as entered is broad in its sweep, it offers. 
no guide for compliance. 

The finding as to Comco 2, Iron Waterproofing is supported. by 
substantial evidence. Cyrus Fishburn, a well qualified expert who has 
been with the Bureau of Standards since 1928, testified as to the results 
of experiments he conducted with Comco 2. Although he applied 
three applications to a specimen brick wall, each in accordance with 
directions, nevertheless water seeped through at several points. The 
permeability tests given by him simulated an exposure of the- wall to. 
wind-driven rain. Fishburn testified, “The Comco 2 cannot be consid- 
ered to be a satisfactory waterproofing for permeable brick masonry 
walls when applied as directed to the inside, unexposed face.” 

The finding as to Comco 6, Transparent Waterproofing is not sup- 
ported by evidence quite so unequivocal, as Comco 6 was not tested. 
But, relying upon a previous report prepared by him, based upon tests: 
in 1943 of another product “containing essentially the same ingredients 
as Comco 6,” Fishburn testified, “The material will not waterproof 
highly permeable masonry surfaces,” but admitted that it would tend 
to seal the pores in those surfaces. He questioned the permanency of 
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the effectiveness of the pore-sealing, stating, “It may last 5 or 6 years 
and be effective for that time as a pore sealer.” He laid considerable 
emphasis on the fact that it would not seal openings larger than the 
pore space. 

The Commission found that through the advertising statements 
heretofore stated as to Comco 6, petitioner represented that its product 
“effectively seals and waterproofs concrete, brick, stone, stucco, plaster 
and masonry surfaces, and makes said surfaces upon which it is applied 
permanently nonabsorbent to water,” and that such representations 
were false. 

Although Fishburn did not test Comco 6, he possessed the education 
and practical experience which qualified him to judge the waterproof- 
ing qualities of Comco 6 by tests which he had previously made of 
products of essentially the same ingredients compounded in the same 
proportion. Furthermore, the Commission itself has had wide experi- 
ence in the masonry waterproofing [362] industry. We conclude that 
substantial evidence supports the Commission’s findings as to Comco 6. 

The testimony as to Comco 4, Waterproofing Paste was given by 
Leonard Bean and Thomas Kelly, employees of the Bureau of Stand- 
ards. Bean, a chemist, personally had not made a test of Comco 4 
but testified from the notes of a subordinate who was no longer with 
the Bureau and who made such a test under his direction. He limited 
his testimony to the chemical analysis of the product, stating that it 
was a fatty acid type water repellent agent. He disclaimed qualifica- 
tions to testify as to its waterproofing qualities. Kelly, a well qualified 
materials engineer, testified that he was familiar with the report of 
the Bureau of Standards prepared by his predecessor, Hornibrook, 
who was no longer with the Bureau. Kelly referred to Comco 4 as a 
“type of waterproofing which we have tested at the Bureau of Stand- 
ards.” He testified further that from his general scientific knowledge, 
Comco 4 does not make concrete waterproof in the sense of a perma- 
nent condition, and that under pressure it does not have any appre- 
ciable waterproofing effect. The Hornibrook report (exhibit 16) 
contained several comments which were favorable to petitioner, as 


follows: 


These materials are generally capable of effecting small reductions in absorp- 
tion by capillarity, and because of the increased workability imparted to the 
concrete, may indirectly contribute to the uniformity of the concrete in place 
(that is, result in a greater freedom from honeycomb and similar defects), and 
accordingly improve the impermeability. Such improvements in impermeability 
and absorption as effected by the use of this material may be expected to be of 


reasonable permanence. 


1 After many conferences and months of investigation, the Commission promulgated on 
August 31, 1946, trade practice rules for the masonry waterproofing industry. Fed. Reg., 
16 Code of Federal Regulations (1949 Ed.), p. 481, Rule 2 covers “Deceptive Use of 
Representations ‘Waterproof,’ ‘Waterproofing,’ Etc.” 
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Petitioner advertised Comco 4 for new construction work and 
claimed it “produces a close-meshed concrete that increases strength 
and permanently waterproofs. Makes concrete flow easily around 
reinforcing.” It is apparent that the only words subject to criticism 
are, “permanently waterproofs.” Petitioner objects because the 
Commission’s order prohibits it from advertising Comco 4 as suitable 
for waterproofing without disclosing that its use will not render sur- 
faces below grade impermeable to water under pressure. Petitioner 
states that it never advertised Comco 4 would render surfaces below 
grade impermeable to water under pressure. However, it did rep- 
resent for new construction that Comco 4 would permanently water- 
proof, and we think the Commission was justified in insisting peti- 
tioner make clear that it would not be satisfactory for that purpose 
for surfaces below grade subject to water under pressure. 

Petitioner’s contention that the Commission should not have con- 
sidered any of the testimony of the technicians of the Bureau of 
Standards cannot be sustained. True, it is incumbent on the Com- 
mission to prove its charges by competent, relevant and substantial 
evidence. Carlay Co et al. v. Federal Trade Comm., 7 Cir., 153 F. 
(2d) 493 [42 F.T.C. 897; 4 S.&D. 470]. But administrative 
agencies, such as the Federal Trade Commission, have never been re- 
stricted by the rigid rules of evidence. Federal Trade Comm. v. 
Cement Institute et al., 333 U.S. 683, 705 [44 F. T. C. 1460; 4S. & D. 
676.]. Moreover, the petitioner’s objections go largely to the weight 
of the evidence, and it is well established that the weight to be 
given is a matter for the determination of the Commission. Corn 
Products Refining Co. et al. v. Federal Trade Comm., 324 U. S. 726 
[40 F. T. C. 892; 4 S.& D. 331]. Perhaps it would have been better 
for petitioner to have been represented by an attorney at the Wash- 
ington hearing so that the witnesses from the Bureau of Standards 
might have been cross-examined, but it was no fault of the Com- 
mission that this was not the case. 

As to the scope of the cease and desist order, our consideration must 
be whether the Commission has made “an [363] allowable judgment 
in its choice of the remedy.” Jacob Siegel Co. v. Federal Trade 
Comm., 327 U. S. 608, 612 [42 F. T. C. 902; 4 8. & D. 476]. We 
think the Commission was clearly supported by substantial and 
adequate findings to conclude that the practices of petitioner were to 
the prejudice of the public and constituted unfair and deceptive 
acts in commerce, and that the form of the Commission’s order meets 
the test of an allowable judgment in the choice of the remedy. 

Enforcement of the cease and desist order of the Commission is 
ordered. 
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FEDERAL TRADE COMMISSION vy. STANDARD BRANDS, 
INC. 


No. 73, Docket 21742—F. T. C. Docket 2986 


(Court of Appeals, Second Circuit. Mar. 30, 1951. On Rehearing 
June 4, 1951) 


APPELLATE PROCEDURE AND PROCEEDINGS—ENFORCEMENT OF ORDERS—CLAYTON 
AcT—VIOLATIONS—CoMMISSION HEARINGS ON—FinpINcs—Sratus Brrore 
Court, Ir AFFIRMANCE ORDER Not First OBTAINED 


Where Federal Trade Commission, without first obtaining a court af- 
firmance of order directing seller to cease and desist from discriminating in 
price between different buyers of bakers’ yeast, held a hearing to determine 
whether seller had violated order, and at such hearing seller had full op- 
portunity to offer evidence and in all respects to be fully heard, Court of 
Appeals on affirming the order, could, in exercise of its discretion, treat 
the Commission’s findings as if it were the master of the Court of Appeals, 
and could pass on question whether seller had violated the order. 


APPELLATE PROCEDURE AND PROCEEDINGS—ENFORCEMENT OF OrpERS—CLAYTON 
AcT—VIOLATIONS—COMPLIANCE REPORT—DISCRIMINATION IN PRICE—WHERE 
DIFFERENT SCALE ADOPTED BY SELLER-RESPONDENT, SUBSEQUENT TO COMMISSION 
ACCEPTANCE OF SUCH REPORT—BURDEN OF JUSTIFICATION IN PROCEEDING FOR: 
DECREE 


Where seller in compliance with order of Federal Trade Commission filed 
report of scale of prices with stated prices of stated quantities, and Com- 
mission accepted report as compliance, but thereafter seller adopted. a new 
seale which included new brackets of quantities and prices involving new 
relations between customers, seller had burden in proceeding by commission 
for decree affirming and enforcing order, of proving that new differentials 
were based on due allowances for differences in cost of manufacture, sale 
or delivery resulting from different methods or quantities in which product 
was sold to buyers. 


APPELLATE PROCEDURE AND PROCEEDINGS—HENFORCEMENT OF ORDERS—CLAYTON 
ACT—VIOLATION—COMPLIANCE REPORT—DISCRIMINATING IN PRICE—WHERE 
DIFFERENT SCALE ADOPTED BY SELLER-RESPONDENT SUBSEQUENT TO COMMISSION 
ACCEPTANCE OF REPORT—IF DIFFERENT COMPETITION F'ROM THAT THERETOFORE 


INVOLVED, AFFECTED 


Where seller in compliance with order of Federal Trade Commission filed 
report of scale of prices with stated prices of stated quantities and Commis- 
sion accepted report as compliance, but thereafter seller adopted a new 
scale which included new brackets of quantities and prices involving new 
relations between customers, fact that new scale substantially lessened 
competition between seller and some of its competitors, did not prove a vio- 
lation of Commission’s order, which was based on complaint charging 
that sales unlawfully affected competition among seller’s customers. 


1 Reported in 189 F. (2d) 510. For case before Commission, see 29 IF. T. C. 121, 30 
F. T. C. 1117, and 46 F. T. C. 1485. 
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APPELLATE PROCEDURE AND PROCEEDINGS—EINFORCEMENT OF ORDERS——CLAYTON 
AcT—VIOLATION—DISCRIMINATING IN PricE—Ir PROHIBITED DISCRIMINATION 
BETWEEN Buyers, D1isconriINuED, AFTER 7 MONTHS’ VIOLATION 


Finding of Federal Trade Commission, on basis of ample evidence, that 
for 7 months seller violated clause of order directing seller to cease and 
desist from discriminating in price between different buyers, justified en- 
forcement of that clause by Court of Appeals, though violation had ceased 
and thereafter no violation occurred. 


MetTHops, Acts, AND PRACTICES—DISCRIMINATING IN PRICE—J USTIFICATIONS— 
CoMPETITIVE PRIcES—Ir CoMPETITOR’S PRICE UNDERCUT BY OTHERWISE DIs- 
CRIMINATORY PRICE OF SELLER-RESPONDENT 

Fact that competitor of seller was selling bakers’ yeast to a customer at a 
given quantity at a stated price, which was less than seller’s price for same 
quantity, did not authorize seller under the Clayton Act to sell that customer 
a smaller quantity at a price below its competitor’s price for that smaller 
quantity and also below its own scale price for that smaller quantity, though 
the price was not below its competitor’s or its own scale price for the large 
quantity sold to that customer by the competitor. 


MetHops, ACTS, AND PRACTICES—DISCRIMINATING IN PRickE—JUSTIFICATIONS—. 
BURDEN OF ESTABLISHING 
Where Federal Trade Commission proves discrimination by seller without 


more, Commission makes out a prima facie case, and seller then has burden 
of rebut[511]ting the prima facie case by showing justification. 


CEASE AND DESIST ORDERS—METHOps, ACTS, AND PRACTICES—DISCRIMINATING IN 
PRICE—SALE AT “OFF-SCALE” PRICES 

Clause of order of Federal Trade Commission that seller cease and desist 

from discriminating in price between different buyers of bakers’ yeast by 


selling yeast to certain buyers at “off-scale”’ prices, was sufficient and was 
not required to be modified to include additional language. 


(The syllabus with substituted captions, is taken from 189 F. (2d) 510.) 


On application by Commission for decree affirming and enforcing 
desist order against respondents: Order modified and, as modified, 
affirmed, and in part enforced. 


Mr. W. Crosby Roper, Jr., Mr. Charles F. Barber, Washington, D. C., 
(Mr. Newell W. Ellison, of counsel), Mr. Henry Weigl of New ee 
Covington, Burling, O'Brian & Shorb, of counsel, for respondents. 

Mr. W.T. Kelley, General Counsel, Ur. John W. Carter, Jr., (Mr. 
James W. Cassedy, of counsel) all of sent D. C., is Federal 
Trade Commission. 


Before L. Hanp, Swan, and Franx, Circuit Judges. 

The facts are Gatade in the reports and orders of the Federal Trade 
Commission, reported in 29 F. T. C. Decisions 121, 30 F. T. C. Deci- 
sions 117, and 46 F. T. C. Decisions 1485. 
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The Commission’s order of June 15, 1939, as amended by the 
order of May 1, 1940, ordered Standard Brands to “cease and desist 
from discriminating in price between different purchasers of bakers’ 
yeast of like grade and quality, either directly or indirectly: 

“(1) By selling said bakers’ yeast at different prices based upon the 
total quantity or volume purchased or required monthly by the re- 
spective purchasers, as set forth in schedule A of paragraph 10 of said 
findings of fact; 

“(2) By selling said bakers’ yeast at different prices based upon 
the total quantity or volume purchased (whether from the respondents 
or from any other source) over a period of time by the respective 
purchasers, where the effect of such discrimination may be substan- 
tially to lessen competition or tend to create a monopoly in any line 
cf commerce in which respondents or any of their customers are en- 
gaged, or to injure, destroy, or prevent competition with respondents 
or any of their customers, except where said differentials in price, 
based upon the quantities or volume purchased from the respondents 
during such period of time by said respective purchasers, make only 
due allowance for differences in the cost of manufacture, sale, or de- 
livery resulting from the differing methods or quantities in which 
such bakers’ yeast is to such purchasers sold or delivered during the 
period of time for which such differentials are allowed; 

“(3) By means of price differences resulting from selling said 
bakers’ yeast to a single purchaser at prices based upon the total 
quantity or volume purchased (whether from the respondents or from 
any other source) during a period of time by such purchaser, irre- 
spective of the quantities or volume delivered by the respondents to the 
separate plants, factories, bakeries, or warehouses of such purchaser, 
where the effect of such discrimination may be substantially to lessen 
competition or tend to create a monopoly in any line of commerce 
in which respondents or any of their customers are engaged, or to 
injure, destroy, or prevent competition with respondents or any of 
their customers, except where said differentials in price make only due 
allowance for differences in the cost of manufacture, sale, or delivery 
resulting from the differing methods or quantities in which said 
bakers’ yeast is to such purchasers sold or delivered ; 

“(4) By selling said bakers’ yeast to certain of such purchasers at 
so-called off-scale prices as described in paragraph 12 of said findings 
of fact, even though the differentials in price of any given price scale 
make only due allowance for differences in the cost of manufacture, 
sale, or delivery resulting from the differing methods or quantities in 
which said bakers’ yeast is to such purchasers sold or delivered during 
the period of time for which such differentials in price are allowed.” 
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Frank, Circuit Judge: 

1. Affirmance of the order—Respondent makes no substantial argu- 
ment against affirmance except as to clause [512] (4). That clause 
does not contain the minimum qualifying language required by the 
statute; i. e., “where the effect of such discrimination may be substan- 
tially to lessen competition or tend to create a monopoly in any line of 
commerce in which any of [respondent’s] customers are engaged, or to 
injure, destroy, or prevent competition with any of its customers.” 
The omission seems to have been inadvertent. ‘The Commission’s 
findings, sufficiently supported by the evidence, sustain that clause of 
the order if read to include that qualification. The Commission’s 
complaint is broad enough to cover that clause so qualified. Standard 
Brands, in the long interval between the entry of the order and the 
present proceedings in this court, did not seek to have the order ju- 
dicially reviewed. In the circumstances, we direct that clause 4 be 
modified to include the omitted language; and, in that revised form, we 
affirm that clause, and accordingly, the entire order. 

2. Enforcement of the order—The Commission, without first ob- 
taining a court affirmance of the order, held a hearing to determine 
whether respondent had violated the order. At this hearing, re- 
spondent had full opportunity, of which it availed itself, to offer evi- 
dence and in all respects to be fully heard. On the basis of this hear- 
ing, the Commission made findings to the effect that respondent had 
violated clauses 2, 3, and 4 of the order; and the Commission, on the 
basis of the hearing record and its findings, asks this court, if it 
affirms the order, to enforce those clauses. 

Standard Brands argues that this procedure for enforcement is 
fatally defective because an affirmance of the Commission’s order 
must precede any effort to determine whether it has been violated. We 
think the cases cited by respondent * do not so hold. True, it has been 
customary for a court, upon affirming such an order, to appoint a 
master to make an inquiry as to violation, and, usually, to name the 
Commission as master. But there is no reason why, now that we have 
aflirmed the order, we may not, in the exercise of our discretion, treat 
the Commission’s findings as if the Commission had been appointed 
our master, since in the Commission hearings, respondent was accorded 
all its procedural privileges. (If, in future cases, a respondent, be- 
lieving the Commission’s order invalid, wishes to avoid what it may 
consider the needless expense of such a hearing if the order is invalid, 

1 F. T. C. v. Herzog, 150 F. (2d) 450 (C. A. 2); [41 F. T. C. 426, 43 F. 7. ©. 1175: 
4S. & D. 399, 582]. F. T. 0. v. Balme, 23 F. (2d) 615 (C. A. 2; [11 F. T. C. 717: 
18. & D. 666]. F. 7. C. v. Paramount, Famous Laskey Corp., 57 F. (2d) 152 (C. A. 2); 
[16 F. T. C. 660; 2S.& D. 161]. F. 7. 0. v. Baltimore Paint & Color Works, 41 F. (2d) 
474 (C. A. 4); [14 F. T. C. 475; 2S. & D. 75]. F. 7. OC. v. Standard Education Society, 


14 F. (2d) 947 (C. A. 7); [10 &. TC) 75131 NS. & D. 567]. F. T. O. v. Morrissey, 47 
B. (2d) 101 (C. A. 7) ; (14 F. 1. C. 710328. & D, 118). 
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such a respondent can promptly test the order’s validity by a petition 
to review the order.) We turn, then, to the question whether Standard 
Brands has violated the order. 

(a) Violation of the second clause of the order.—Standard Brands 
on May 1, 1940, in compliance with the order, filed report showing a 
scale of prices with stated prices of stated quantities. The Commis- 
sion promptly accepted this report as compliance. Subsequently, in 
1945, Standard Brands adopted a new scale. 

We think that the new scale included new brackets of quantities and 
prices which involved new relations between customers; that Standard 
Brands therefore had the burden of proving that the new differentials 
were (responsive to changed conditions or otherwise) based on “due 
allowances for differences in the cost of manufacture, sale or delivery 
resulting from the differing methods or quantities” in which Standard 
Brands bakers’ yeast was sold to purchasers; that no such proof was 
made; and that the evidence sustains the Commission’s findings of 
substantial lessening of competition between Standard Brands and 
some of its competitors. 

However, we think that all this did not prove a violation of the 
Commission’s order. That order was issued after a proceeding in 
which the Commission’s complaint charged that Standard Brands’ 
sales unlawfully affected competition among Standard Brands’ cus- 
tomers. The com[513]plaint did not charge, nor did the Commission 
(in connection with its order) find, that Standard Brands’ activities 
had had any unlawful effects upon its own competitors. 

Had the evidence in the initial proceedings shown injury to such 
competitors, perhaps—in line with current doctrines concerning vari- 
ance in civil and criminal cases—the Commission might properly have 
amended its complaint to conform to the proof, giving respondent an 
adjournment (if one was requested and there was surprise) to offer 
further evidence. This liberal doctrine has of recent years been 
applied to proceedings of several administrative agencies;* but the 
older cases seem not to have applied it to proceedings of the Federal 
Trade Commission.2 Whether it should be applied to this Commis- 
sion’s proceedings, we need not here consider, although in another 
context, we have recently held that doctrines applicable to other agen- 
cies should apply to this Commission.* For the Commission did not 
amend the complaint, nor, in the initial proceedings, did it make any 
findings concerning injury to Standard Brands’ competitors. ‘The 


2 See, e. g., Kuhn v. CAB, 183 F. (2d) 839 (App. D.C.) ; N. L. R. B. v. Mackay Radio & 
Telegraph Co., 304 U. S. 333, 349; N. L. R. B. v. Greater New York Br. Oorp., 147 F. (2d) 
837; N. L. R. B. v. Grieder Mach. T. D. Co., 142 F. (2d) 163, 166 (C. A. 6). 

3 Federal Trade Commission v. Gratz, 253 U. S. 421, 427 [2 F. T. C. 564; 158. & D. 69); 
Gimbel Bros. v. Federal Trade Commission, 116 FP. (2d) 578, 579 (C. A. 2). [32 F. T. C. 
1820;3S.&D. 314.] 

4 Herzfeld vy. Federal Trade Commission, 140 F. (2d) 207, 209 (C. A. 2); [38 F. T. C. 


833; 48S. &D. 109]. 
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order, therefore, must be read in the light of the complaint and the 
findings accompanying the order. Consequently, the findings made, 
in connection with the violation hearings, of reduction of competition 
with Standard Brands’ competitors do not show a violation of clause 
(2) of the order. 

Perhaps this conclusion may seem somewhat formalistic. For the 
Commission may at once begin a new proceeding pursuant to a com- 
plaint charging violations of the Act as to Standard Brands’ com- 
petitors and, in such a proceeding, the Commission may properly 
consider the evidence heretofore taken in the violation hearing. 
Nevertheless, this seeming formalism is desirable in fairness to re- 
spondent since, in such a new proceeding, it may be able to offer evi- 
dence proving that its actions were not unlawful vis-a-vis its own. 
competitors. ' 

(b) Violation of the third clause of the order.—The Commission 
found, on the basis of ample evidence, that for some seven months in 
1945 Standard Brands violated this clause. This violation ceased, 
and thereafter no such violation occurred. Nevertheless, the finding: 
justifies enforcement.® 

(c) Violation of the fourth clause of the order as modified.—Stand- 
ard Brands argues that section 2 of the Clayton Act ® permits sales at: 
prices below its scale where those sales were made “in good faith 
to meet an equally low price of a competitor.” What Standard Brands. 
did may be described in general terms as follows: A competitor of 
Standard Brands was selling to a customer a given quantity at a 
stated price which was less than Standard Brands’ price for that 
same quantity. In order to obtain some of this customer’s business, 
Standard Brands would sell that customer a smaller quantity at a 
price below its competitor’s price for that smaller quantity and also 
below its own scale price for that smaller quantity (but not below its 
competitor’s or its own scale price for the larger quantity sold to that 
customer by the competitor).”_ [515] We think that the argument ad- 

°F. T. C. v. Goodyear Tire & Rubber Co., 304 U. S. 257, 260; Bdison Co. v. Labor Board, 
305 U. 8. 197, 280; Gelb v. F. T. 0., 144 F. (2d) 580, 581 (C. A. 2) [89 F. T. C. 694; 4 
S. & D. 271]; N. L. R. B. v. Sewell Mfg. Co., 172 F. (2d) 459, 461 (C. A. 5) ; Pueblo Gas ¢& 
Fuel Co. v. N. L. R. B., 118 F. (2d) 304, 807 (C. A. 10). 

$15 U.S. C. § 13. 

‘The Commission’s findings in this respect read as follows: 

“Paragraph Seven: (a) The record contains details of the accounts of 242 [514] custom- 
ers of respondent which were introduced as evidence tending to show violations of para- 
graph 4 of the order to cease and desist. It appears that in 15 of these sales were made in 
accordance with the scale prices, while in 226 sales were made at prices which were below 
those established by respondent’s scale of prices in existence between January 2, 1945, and 
March 1946 for the volume of monthly purchases by respective customers involved. Sales 
made below scale prices fall in two categories: (1) those where the customer purchased a 
portion of his monthly requirements from respondent and a portion from competitors and 
the prices granted him by respondent was based upon the customer's total purchases in 
accordance with the respondent’s established scale of prices just as though the customer’s 
entire monthly purchases had been made from respondent, and (2) those in which the 


customer purchased his total monthly requirements from respondent but was granted a price 
below that required by respondent’s established price for his particular monthly volume 


FEDERAL TRADE COMMISSION UV. STANDARD BRANDS, INC. 1837 


vanced to justify this practice answers itself. An “equally low price 
of a competitor” means an equally low price for a given quantity. 
Clause 4 is modified. We affirm the order as thus modified. En- 
forcement of clause 2 is denied. We grant enforcement of clause 3 
and of clause 4 as modified. [On rehearing] 
' Respondent’s petition is denied. The Commission’s petition is partly 
granted for the following reason: In Moss, Inc. v. Federal Trade Com- 
mission, 148 F. (2d) 378, 379 (C. A. 2) [40 F. T. C. 885, 42 F. T. C. 
921;48. & D. 324, 495], we held that, under 15 U.S. C. § 18 (b), when 
the Commission proves discrimination without more, it makes out a 


of purchases. The majority of sales made by respondent at prices below its established 
scale of prices falls in the first category. 

“(b) Most of the 226 accounts to which sales were made at prices below those established 
by respondent’s scale of prices involved transactions with small and medium-sized bakers 
in which sales were made by respondent’s sales representatives in accordance with its 
instructions. It was this class of customer which was given the greatest advantage by 
respondent’s price scales of January 2, 1945, and which had previously been purchasing 
bakers’ yeast from respondent at prices in excess of those paid competitors. Respondent’s 
sales representatives were in effect instructed to exercise their best efforts to sell at scale 
prices when possible and to deviate therefrom only where, and to the extent, they found it 
necessary to do so in order to protect respondent’s business or get new business and to 
permit such price deviation only to the extent of meeting the low price of a competitor. 
The evidence of record discloses that these instructions were substantially carried out. 

“However, said instructions were initially deficient in two respects and therefore ineffec- 
tive in preventing sales at prices which deviated from respondent’s scale prices only 
to the extent of meeting equally low prices of competitors. Respondent failed to advise 
said representatives as to what low price of a competitor was to be met or to define said 
low price and permitted them to consider the entire monthly requirements of a customer 
to be used as a basis for determining the price to be quoted and used in meeting the un- 
defined low price of a competitor regardless of the monthly quantity actually purchased 
from respondent. The record discloses numerous instances in which respondent quoted 
and sold bakers’ yeast not only at prices below its established scale prices but below the 
prices of competitors, particularly when the monthly volume purchased by the customer 
is taken into consideration and used as a basis for determining price. In such instances 
the low price of a competitor was for a monthly quantity of yeast far in excess of that 
sold said customer by the respondent. In other instances, where respondent was already 
supplying the total monthly requirements of a customer it reduced prices below its scale 
for such requirements. In these instances its representatives were advised by the buyer 
of unconfirmed price quotations of competitors, and in others neither respondent nor its 
representatives had any knowledge of the competitive price quotations or even the name of 
the alleged potential competitor. 

“(c) For more than nine years prior to January 2, 1945, respondent consistently sold 
bakers’ yeast at prices higher than those of most of its competitors and yet retained more 
than 57 percent of the total volume of said yeast sold throughout the United States. A 
competitive situation or condition was thus established under which most competitors of 
respondent could normally expect to sell and did sell bakers’ yeast at prices slightly 
below those of respondent. Also, buyers normally expected to purchase, and did purchase, 
said product from respondent at prices slightly in excess of those paid most of its com- 
petitors. Under these conditions it was unnecessary for respondent to meet or match 
exactly a lower price of a competitor in order to retain business or to get new business. 
By adoption of its price scales of January 2, 1945, respondent overturned the conditions 
of nine years’ standing and initiated discriminatory prices in many instances lower than 
the prices of its competitors and thereby forced them to lower their prices to an extent 
which threatened their ability to survive. By thereafter selling below the prices thus 
established, in some instances, respondent in fact put into effect still larger price differ- 

“entials resulting in still broader discriminations than those found to exist under said 
price scale. In view of the foregoing the Commission is of the opinon that the respondent 
did not in good faith meet the equally low prices of competitors after January 1945 but 
abandoned its former policy of making higher prices than its competitors for one of 


underselling them on a discriminatory basis.” 
8 We see nothing contrary to this conclusion in Standard Oil Oo. v. F. T. C., 340 U.S. 281. 
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prima facie case, and that the respondent then has the burden of re- 
butting this prima facie case by showing justification. This ruling, 
together with its approval in Federal Trade Commission v. Morton 
Salt Co., 334 U. 8. 387, 45 [44 F. T. C. 1499, 4 S. & D. 627], leads us 
to believe that we erred in our original opinion in the instant case in 
requiring clause (4) of the order to be modified. Accordingly, we 
affirm the order without such modification, and grant enforcement 
thereof except Clause 2. 


RUBEROID CO. vy. FEDERAL TRADE COMMISSION + 


No. 149, Docket 21667—F. T. C. Docket 5017 
(Court of Appeals, Second Circuit. June 4, 1951) 


CLAYTON AcT AS AMENDED BY ROBINSON-PATMAN ACT—PRICE DISCRIMINATION— 
JUSTIFICATIONS—BURDEN OF PROOF 


Under Robinson-Patman Price Discrimination Act, burden is on seller seek- 
ing benefits of one of exceptions of act to prove, that seller comes within 
exception. 


APPELLATE PROCEDURE AND PROCEEDINGS—ENFORCEMENT OF ORDERS—CLAYTON 
ACT—VIOLATIONS—CONTEMPT PROCEEDINGS—PRICE DISCRIMINATION—J USTIFI- 
CATIONS—Ir Not AVAILED OF BEFORE COMMISSION 


Where seller who was charged with price discrimination in violation of 
statute had not introduced any evidence at hearing before Federal Trade 
Commission which might show that discount allowed was within statutory 
exceptions and order directing seller to cease and desist from such practices 
was entered, seller would not thereafter be entitled to litigate issue as to 
exception in contempt proceedings for violation of order but new hearing on 
order would be justified only in event of definite change of circumstances. 


CEASE AND DESIST ORDERS—METHOpS, ACTS AND PRACTICES—DISCRIMINATING IN 
PRICE—BUYER DIFFERENTIATION—IF No Rraqip FUNCTIONAL—W HOLESALERS, 
RETAILERS, AND APPLICATORS 


Where there was no rigid differentiation between functions of various 
buyers of asphalt roofing from seller who was charged with price discrimina- 
tion but some buyers were in fact both wholesalers and applicators, even 
though there was no finding that there was price discrimination by seller as 
to wholesalers, order of Federal Trade Commission which was general and 
embraced not only applicators and retailers but wholesalers as well in direct- 
ing Seller to desist from price discrimination was proper. 


CEASE AND Desist OrDERS—METHOpS, ACTS, AND PRAacTICES—DISCRIMINATING IN 
PricE—IF Prick DISCRIMINATION BETWEEN COMPETING PURCHASERS, Etc., Pro- 
HIBITED—WHETHER MODIFICATION TO PROVIDE SLIGHT DIFFERENTIAL, AS TO 
RETAILERS, INDICATED 


[894] Order of Federal Trade Commission pursuant to Robinson-Patman 
Price Discrimination Act which prohibited any price discrimination between 


+ Reported in 189 F. (2d) 893. For cases before Commission, see 46 F. T. C. 379. 
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competing purchasers in products of like grade and quality, was proper and 
would not, on revew, be modified as to retailers in such manner as to provide 
slight price differential even assuming that such differential would have been 
found by Commission to be immaterial. 


(The syllabus with substituted captions, is taken from 189 F. (2d) 
893) 


On petition to review order of the Commission, order affirmed and 
enforcement granted. 


Mr. Cyrus Austin, of New York City (Austin & Malkan, of New 
York City, on the brief), for the petitioner. 

Mr. John W. Carter, Jr. Atty., Federal Trade Commission, of Wash- 
ington, D. C. (Mr. W. T. Kelley, Gen. Counsel, Federal Trade Com- 
mission, of Washington, D. C., on the brief), for respondent. 


Before L. Hann, Aucusrus N. Hann, and Cuark, Circuit Judges. 
CrarKg, Circuit Judge: 


On a proceeding to review an order of the Federal Trade Commis- 
sion, petitioner Ruberoid Co. prays that the order be set aside, or in 
the alternative modified in some four respects. The order was issued 
upon a complaint charging petitioner with violation of section 2 (a) 
of the Clayton Act, as amended by the Robinson-Patman Act, 15 
U.S. C. A., section 13 (a). It directed petitioner to cease and desist 
from price discrimination in the sale of asbestos or asphalt roofing 
materials “by selling such products of like grade and quality to any 
purchaser at prices lower than those granted other purchasers who in 
fact compete with the favored purchaser in the resale or distribution 
of such products.” 

The order was issued after hearings, wherein counsel for the Com- 
mission produced evidence showing that petitioner had granted dis- 
counts or price differentials of from 5 to 714 percent of list price to 
certain of its customers. Petitioner classified its customers into three 
groups: wholesalers, retailers, and applicators, the last being roofing 
contractors who applied petitioner’s products on their contract jobs 
for which they were paid as a whole. The Commission found active 
competition for the resale of petitioner’s products, as well as the price 
discrimination noted, among the roofing contractors or applicators and 
the retailers. As to wholesalers, there was sharp disagreement among 
counsel as to whether the record established any discrimination there. 
The Commission noted this, and went on to hold the evidence in- 
sufficient to establish such discrimination, but pointed out “that the 
particular designations given purchasers are not always controlling 


2On rehearing, the court, in its decision of August 14, 1951, held that so much of its 
mandate as directed the enforcement of the order was premature and should be stricken. 
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as indicating the functions actually performed by such purchasers. 
For example, one purchaser, although engaged primarily as a roofing 
contractor or applicator, sold quantities of the products to other ap- 
plicators. And another purchaser, although classified by respondent 
as a wholesaler, also functioned as an applicator.” In a conclusion ~ 
challenged here, it then said that the particular designations applied 
to the various purchasers were unimportant, the controlling factor 
being-the establishing of price discriminations among purchasers who 
were in fact competing with one another in the resale of petitioner’s 
products. So, it continued: The corrective action “should be suf- 
ficiently comprehensive to stop the discriminations, irrespective of the 
designations applied to the purchasers.” 

At the hearings petitioner presented no evidence contesting the 
price discrimination found by the Commission and does not seriously 
contest the issuance of some form of order against it. It does, how- 
ever, vigorously attack the order for its generality and for the par- 
ticular prohibitions discussed below. We sympathize with the 
petitioner’s position and can realize the difficulties of conducting 
business under such general prohibitions. Nevertheless we are con- 
vinced that the cause of the trouble is the act itself, which is vague 
and [895] general in its wording and which cannot be translated 
with assurance into any detailed set of guiding yardsticks. Compare 
Standard Oil Co.y. F. T. C., 340 U. S. 231, 249, 253 [47 F. T. C. 1766]. 
In formulating its orders, the Commission has tried from time to 
time to develop a plan; but one of its latest attempts, that in Federal 
Trade Commission v. Morton Salt Co., 334 U.S. 87 [44 F. T. C. 1499; 
48.& D. 716], resulted in such failure that it is now attempting a new 
course, which “merely represents another milestone” in its efforts 
to establish a fair and just interpretation of this difficult act. Weare 
not justified in ordering the Commission to undertake an illusory cer- 
tainty which will not stand up in the process of review. 

Petitioner’s requested modifications are that the order be reframed 
to prohibit only differentials between purchasers of roofing materials 
competing in the resale thereof as applicators or retailers; to exempt 
differentials of less than 214 percent between retailers; to contain 
‘a proviso excepting a discount for differences in petitioner’s costs of 
inanufacture, sale, or delivery, i.e., a quantity or other discount per- 
mitted under the act itself; and to contain a proviso excluding from 
its prohibition differentials made in good faith to meet competition, 
again as permitted in the act itself. The first two provisions, peti- 
tioner claims, are required by the evidence. The last two, involving ex- 
ceptions in the act itself, it claims to be necessary lest it either be held 
in contempt for lawful acts or bear the burden of showing legality. 

Parenthetically, we should point out that under the Morton Salt 
case, explicitly following our own decision in Samuel H. M oss, Inc., 
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v. F. 7. C., 2 Cir., 148 F. (2d) 378 [40 F. T. C. 885; 4 8. & D. 324], 
certiorari denied 326 U. S. 734, the burden of proving that a seller 
comes within one of the Act’s exceptions is placed upon the one who 
claims it. Furthermore, under both the wording of the particular 
order and the law itself, no contempt can be found for legally per- 
missible acts. If there were any doubt about this, both the Commis- 
sion’s brief and our opinion herein point out as much. Further, it 
is surely not necessary to repeat the wording of the statute in the 
order itself. The Commission does point out, however, with some 
force that petitioner has been found guilty of definite price dis- 
criminations and has not seen fit to introduce evidence which might 
show these discounts within the statutory exceptions. Petitioner 
should not have the opportunity of making that contest hereafter on 
a proceeding in contempt. Only in the event of a definite change 
of circumstances will a new hearing on the facts be justified. The 
insertion of the provisos is therefore not only unnecessary to the ex- 
tent that they are legally applicable, but potentially misleading as 
suggesting the possible retrial in contempt proceedings of issues 
already settled. 

The other two requested modifications are apparently the main 
reasons for plaintiff’s appeal to us. Since discrimination among 
wholesalers was not found, the argument is that the prohibition should 
run against only differentials among applicators or retailers. Since 
no differentials under 5 percent were found, the argument is that 
there is no evidence to support a finding of material discrimination in 
lesser differentials—specifically, those up to 214 percent among re- 
tailers. The first point rests upon the provision of the act which 
prohibits discrimination “in price between different purchasers of 
commodities of like grade and quality” and previous decisions of the 
Commission drawing distinctions in price discrimination based upon 
functional differences among classes of competing purchasers. Thus 
the order in the Morton Salt case, which appears at page 51 of 334 
U. S., separately prohibits price discrimination among wholesalers 
and price discrimination among retailers. That fact, however, was 
not of importance in the decision and nothing therein states any 
arbitrary requirement to that effect. Here, too, the Commission’s 
answer appears adequate, as is demonstrated by its findings and con- 
clusions with respect to the applicators. Indeed to many of us an 
“applicator” who purchases petitioner’s products to use them in a 
contracting job for soine building owner would seem pretty much like 
a [896] wholesaler; moreover, as the Commission pointed out, there 
was no rigid differentiation of function: one applicator, for instance, 
sold quantities of the products to other applicators, while one whole- 
saler acted as an applicator. The Commission appears quite justified, 
therefore, in concluding that there was no real functional difference 
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necessarily disclosed by petitioner’s classification of its customers and 
that the order should hit the evil directly, rather than invite evasion 
by incorporating an ambiguous label. Austin, Price Discrimination 
and Related Problems under the Robinson-Patman Act 51, 52 (1950). 

As to the request for the modification permitting a 214-percent dif- 
ferential, there seem two definite answers: First, there is nothing in the 
law suggesting such a limited differential; even assuming arguendo 
that the Commission perhaps might permit it on a finding of imma- 
teriality under all the circumstances, we cannot force such a finding 
upon it. Second, there was evidence tending to show that differentials 
of small amounts were important in the trade. As to the first, peti- 
tioner’s argument seems to run along the line that one who is found 
guilty of exceeding a 30-mile-per-hour automobile speed limit for 
traveling 50 miles per hour should then receive permission to travel 
at 40 miles per hour—or at least 35. Proof of the violation here made 
should lose nothing, it would seem, because it is thorough proof of a 
thorough violation. Prohibition should cover in any event the viola- 
tion in full. 

Petitioner claims some support from the Morton Salt case, but we 
think that decision is quite definitely against the contention made. 
In that case the Commission expressly prohibited selling “to some 
wholesalers [or retailers as covered by a separate paragraph] thereof 
at prices different from the prices charged other wholesalers who in 
fact compete in the sale and distribution of such products; provided, 
however, that this shall not prevent price differences of less than 5 
cents per case which do not tend to lessen, injure, or destroy competi- 
tion among such wholesalers [retailers].” The court specifically says, 
334 U.S. at page 53: “Paragraphs (a) and (b) up to the language of 
the provisos are approved,” a statement it repeats later, 334 U. S. at 
page 55. It goes on to point out that the clause permitting differentials 
of less than 5 cents “would appear to benefit respondent, and no chal- 
jenge to it, standing alone, is here raised.” ‘Then it considers the 
respondent’s objection to the final clause and holds that clause invalid 
for a vagueness which throws the whole question into the courts. It 
strikes this latter part out, but, while saying that it would sustain the 
order with the exception of the proviso, nevertheless concludes that the 
deleted part is so important that the Commission “should have an op- 
portunity to reconsider the entire provisos in light of our rejection of 
the qualifying clauses, and to refashion these provisos as may be 
deemed necessary.” 

Thus it is quite clear that an order may legally prohibit all differ- 
entials, and hence the form of prohibition before us is justified by the 
Morton Salt case. It is to be noted that the court does not in that case 
expressly approve of the small differential of 5 cents per case there 
suggested by the Commission, although it is a possible inference, in 
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view of the purpose for which the matter was returned to the Com- 
mission, that a finding in favor of such a differential would not be 
illegal if based on appropriate evidence. It is clear, however, that the 
case does not force the Commission always to indicate some modest 
maximum in stating its prohibition. 

Moreover, here the evidence produced by the Commission through 
the testimony of a sales manager for the petitioner showed that 
differentials of small amount and specifically of 214 percent were quite 
important in the realm of competition among petitioner’s customer. 
The manager testified that in certain instances the 5-percent discount 
allowed was insufficient for the customers’ uses and petitioner found it 
therefore necessary or desirable to add an additional 214 percent. 
Cf. Austin, op. cit. supra at 48,49. In the light of this evidence and in 
view of the very wide discretion given the Commission in fitting the 
[897] remedy to the evil before it, Jacob Siegel Co. v. F. T. C., 327 
U.S. 608, 611, 612 [42 F. T. C. 902;48. & D. 476] ; Charles of the Ritz 
Distributors Corp. v. F. T. C., 2 Cir., 143 F. (2d) 676, 680 [389 F. T. C. 
657; 4S. & D. 226], we are not justified in ordering the insertion of a 

1axXimum permissible discrimination, even a moderate one, in this 
order. It must, therefore, stand for appropriate enforcement. 

Order affirmed; enforcement granted. | 


REID H. RAY FILM INDUSTRIES, INC. v. FEDERAL TRADE 
COMMISSION? 


No. 14281—F. T. C. Docket 5495 
(Court of Appeals, Eighth Circuit. June 26, 1951) 


Order dismissing, upon stipulation of parties, appeal of petitioner in above 
entitled case to review order of Commission of October 17, 1950, 47 F. T. C. 
826 at 338, requiring respondent corporation, its officers, ete., in connec- 
tion with the sale, leasing, and distribution of commercial or advertising 
films in commerce to cease and desist from— 

Entering into contracts with motion picture exhibitors for the exclusive privi- 
lege of exhibiting commercial or advertising films in theaters owned, con- 
trolled or operated by such exhibitors when the term of such contracts 
extends for a period in excess of 1 year, or continuing in operation or 
effect any exclusive screening provision in existing contracts when the 
unexpired term of such provision extends for a period of more than a 
year from the date of the service of the order. 


On petition to review Commission’s order to cease and desist, appeal 
dismissed. 


Oppenheimer, Hodgson, Brown, Baer & Wolf, St. Paul, Minn., for 
petitioner. 


1 Reported in 190 F. (2d) 207. For case before Commission, see 47 F. T. C. 326. 
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Mr. W. T. Kelley, Gen. Counsel, Mr. James W. Cassedy, Asst. Gen. 
Counsel, and Mr. John W. Carter, Acting Asst. Gen. Counsel in charge 
of appeals, Federal Trade Commission, all of Washington, D. C., for 
respondent. 


PER CURIAM: 

Petition for review of order of Federal Trade Commission dis- 
missed with prejudice, but without costs to either party in this court, 
on stipulation of parties. 


PENALTY PROCEEDINGS 


United States v. International Salt Co., United States District 
Court, N. D., [linois. Judgment of $40,000 was entered on June 13, 
1951, against International because of its failure to file a special sup- 
plemental report concerning its compliance with a Commission order 
(34 F. T. C. 38 at 56, and, as modified, 37 F. T. C. 339, at 340), which 
prohibited a price-fixing conspiracy among certain salt producers. 
The court also directed International to file the special report. 

The Commission’s modified order required respondent corpora- 
tions, etc., to cease and desist from entering into, continuing, or car- 
rying out, or directing, instigating, or cooperating in, any planned 
common course of action, mutual agreement, combination, or con- 
spiracy, to fix or maintain the prices of salt or curtail, restrict, or 
regulate the production or sale thereof, and from doing any of the 
following acts or things pursuant to any such planned or agreed 
common course of action: 

1. Establishing or maintaining uniform prices for salt, or uniform 
terms and conditions in the sale thereof, or in any manner agreeing 
upon, fixing, or maintaining any prices, including terms and condi- 
tions of sale, at which salt is to be sold. 

2. Adhering, or promising to adhere, to filed or published prices or 
terms and conditions of sale for salt pending the filing of changes 
therein with the Salt Producers’ Association, or with any other agency, 
or with each other. 

3. Continuing the delivered price zones heretofore used for making 
quotations and sales of salt, or establishing or maintaining any deliv- 
ered price zones which are similar to those heretofore used in that 
their use would result as heretofore in making the delivered prices of 
the respective corporations identical despite their different costs of 
delivery. 

4, Exchanging, directly or through the Salt Producers’ Association, 
or any other agency or clearing house, price lists, invoices, and other 
records of sale showing the quantity, current prices, and terms and 
conditions of sale allowed by said corporations to dealers and dis- 
tributors: Provided, however, That nothing herein shall prevent said 
association from collecting and disseminating to the respective manu- 
facturers figures showing the total volume of sales of salt without 
disclosing the sales volume of individual producers, for the purpose, 
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or with the effect, of restraining competition in the offering for sale, 
or sale, of salt. . 

5. Exchanging, directly or through the medium of the Salt Pro- 
ducers’ Association, or any other agency, the names of distributors 
or dealers who receive special discounts, for the purpose, or with the 
effect, of restraining competition in the offering for sale, or sale, of 
salt. 

6. Curtailing, restricting, or regulating the quantity of salt to be 
produced and sold by said corporations by any method or means during 
any given period of time, for the purpose, or with the effect, of restrain- 
ing competition in the offering for sale, or sale, of salt (Docket 4320, 
37 F. T. C. 339 at 340). 


Note.—The entry of the foregoing judgment, preceded by the entry of a similar 
judgment by the same court at Chicago on January 25, 1951, in U. S. v. Morton 
Salt Co., completed the litigation through which the two companies sought unsuc- 
cessfully to challenge the validity of the Commission’s supplemental order 
re compliance, and is reported in 80 F. Supp. 419, 45 F. T. C. 1075, 174 F. (2d) 
703, 45 F. T. C. 1125, and 388 U. S. 632, 46 F. T. C. 1436. 


TRADE PRACTICE CONFERENCE SUMMARY 


During the period of this volume, July 1, 1950, to June 30, 1951, 
trade practice rules were promulgated for seven industries, and re- 
vised for two, under the Commission’s trade practice conference pro- 
cedure, which provides members of an industry with the opportunity 
to cooperate in establishing rules for the prevention of unfair practices 
on an industry-wide basis and represents a practical application of 
the principle of self-regulation. Said procedure, to the extent that 
it brings about widespread voluntary observance of the law, avoids 
the necessity for formal litigation, and thereby saves industry and 
the Government time and money, and benefits average citizens as tax- 
payers, businessmen, and consumers. 

Such industries, and rules applicable thereto, as thus promulgated, 
include :? 

Retail installment sale and financing of motor vehicles, in which the 
rules adopted, among other things, prohibit the practice of concealed 
“packing” by requiring that the purchaser be furnished with an item- 
ization of the finance charge, insurance costs, and other charges be- 
fore consummation of the sale; and prohibit use of deceptive rate 
charts; execution of contracts containing blank spaces; misrepresenta- 
tion of insurance coverage or rates, or finance charges; and the forcing 
of purchasers to obtain insurance from a particular company. 

Canvas cover industry, involving the manufacture, finishing, etc., 
or marketing of canvas products such as tarpaulins, truck covers, 
tents, awnings, etc., in which the rules deal with misrepresentation 
of the resistance of canvas covers to fire, water passage, weather, or 
mildew; inadequate disclosure as to size and fabric; harmful and 
excessive stretching; misuse of such terms as “custom-made” and 
“shrunk”; the loading or adulterating of products; and the failure 
to disclose presence of used material. 

Bedding manufacturing and wholesale distributing industry, in- 
volving sleeping equipment such as mattresses, bedsprings, etc., in 
which the rules deal with deceptive concealment or nondisclosure of 
the nature of mattress filler material; and deceptive use of such terms 
as “Rx,” “posturize,” “waterproof,” “orthopedic,” “latex,” and “foam 
rubber.” 

Cocoa and chocolate industry, in which the rules deal with deceptive 
use of the word “free”; coercing the purchase of one product as pre- 
requisite to the purchase of others; the marketing of products through 


1Copies of the full trade practice conference rules, as promulgated for the different in- 
dustries, and other information with respect to the Commision’s trade practice conference 
work, which is described in the Commission’s annual report for the year ended June 30, 
1951, may be had on application to the Commission. 
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lottery methods, and unlawful discrimination in price or promotional 
services or facilities. 

Slide fastener industry, involving the manufacture, assembling, and. 
distribution of zippers, in which the rules deal with unfair nondis- 
closure of the foreign origin of slide fasteners or other component 
parts; misrepresentation of the length of zippers; and competition- 
stifling exclusive-dealing arrangements with dealers; and, in the group 
II category—which embraces permissive practices and voluntary re- 
strictions considered conducive to the maintenance of free and fair 
competition—such matters as arbitration of disputes, dissemination 
of credit information, filing of trade-marks, and the furnishing of 
excessive free sample to prospective customers. 

Seam binding industry, involving the manufacture, distribution, 
and marketing of the narrow fabric used to prevent raveling or fray- 
ing of seams and hems of wearing apparel, in which the rules deal with 
misrepresentation of fiber or material content, yardage, and types of 
edges of seam binding; false invoicing; and unlawful discrimination 
in price or promotional services or facilities. 

Parking meter industry, involving such meters and related parts 
and accessories, in which the rules deal with various forms of mis- 
representation and deception in the advertising or sale of industry 
products; commercial bribery ; inducing breach of contract; deceptive 
guarantees; fictitious price quotations; and false invoicing. 

Milk bottle cap and closure industry, in which rules promulgated 
for the paper bottle cap industry in November 1931, were revised and 
extended to cover all milk bottle caps and closure regardless of com- 
position, and in which the rules deal with misrepresentation of indus- 
try products and character of business of members; deceptive use of 
trade-marks; unlawful coercion or combination in restraint of trade}; 
commercial bribery; unlawful selling below cost; and unlawful dis- 
crimination in price or promotional services or facilities; and, in the 
group IT category, with arbitration of disputes, repudiation of con- 
tracts, and accurate records. 

Feather and down products industry, in which rules promulgated 
in July 1932, for said industry, concerned with the manufacture, etc., 
of pillows, comforters, sleeping bags, and similar products wholly or 
partially filled with feathers or down, were revised and extended; 
contain a new definition of the industry covered; define significant 
trade terms such as “down,” “down fiber,” “water fowl feathers,” and 
“natural feathers”; establish trade tolerances as to content and size; 
describe acceptable labeling practices; and deal with use of second- 
hand materials, and cleanliness of feather and down stocks; fictitious 
price lists; false invoicing; commercial bribery; defamation of com- 
petitors; and unlawful discrimination in price or promotional services. 
or facilities. 
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MPlex Starch.) Se e0Ue ic eset edn tl ori ee ajiealig Mie 1734 (8125) 
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Resin plasticizer... =... _ 2 1719 (8089), 1722 (8085), 1723 (8097), 1724 (8101) 
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BopiieOow hide, leather COOUs=— 2. . 6 2a. so ee ee ee eee 1728 (8110) 
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Wi MAehUEiMe CHEMMIStSS= = eo eae ees eee eo 187 
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Fix prices and hinder competition— 
Through— 
Allocating sales of respondents, dealers and jobbers___. 1256 
Basing point and delivered price systems__ 395, 416, 587, 1256 
Ceasing to guarantee against price decline________ 1115, 1126 
ClassificationoLbuyersesaee ss see ee ae eee 416 
Concertrotaction Se ante mee Se FE sae he 930 
Designatine-dealersa ss ete ere ie 1256 
Hstablishedistandards: Jeter: = view etaee ee 395 
Establishing and fixing terms and conditions of sale 
toidealerszand so bbersusth. Senen hiv oo ee 1256 
Establishing and maintaining lists of jobbers_______-_- 1256 
Exchanging current and future price information _ --_--_- 587, 
1115, 1126 
Exchanging intimate business details, ete________-_--- 395 
Exchanging statistical information not publicly avail- 
ik] EEO Dem ayers Lets hed ers galt eetpee tel yet sare > ehh Oe 416 
Exclusive delivery arrangements__---_..-_----------- 395 
Fixing uniform price differentials between varying sizes 
ofaproduciss Sexiaes ane Sean bere emesis. S26 Bee 1115 
Fixing uniform prices, discounts, terms and conditions__ 395, 
416, 1115, 1126 
Limiting production! Saws kee ih Aa eee 416 
Making uniform deductions from i a charges. 1115, 1126 
Patenu licenseracreementssu een Saas ee aes 395 
Briceslistceete ee. Sa pie) Cees ene ele ee 416 
Reéesalerprice maintenance: plane se =.0eee24 ee ee= === 1115 
Selling on C. I. F. basis only, as basis for uniform addi- 
CLOTS Sn ee EO Le IE ALS ASR Jae FESS Se 416 
Using agreed freight rate differentials____------------ 1256 
Using respondent association as medium for price fix- 
{ToL MMe ASU RCS aes mene ener ee ee eee eee 1256 
Limit distribution to established or acceptable channels or 
dealers— 
Through— 


Compiling and disseminating directories or lists of those 
Inve OO standing wwe = sees SOU SS Sees S elses 930 
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, Page 
Combining or conspiring—Continued 
To—Continued 
Limit distribution, ete.—Continued 
Through—Continued 
Cutting off sources of supply of nonmembers or exerting 
otherpressiire a5 Sus! 2 Svlie See Be: _ Eee ee 930° 
Exerting pressure on customers and suppliers___-.:.-. 930 
Hayvoring particular suppliers] 2== 26 sees ae 930 
Preventing sales to mail-order houses, chain and 
department: stores wees Use ee, ous ee a eee 2 930 
Standards, rules and regulations==-.-- = S822 35_cs2-— 930° 
Limit production— 
Through— 
Eliminating certain grades and weights of product_---- 1115 
‘ Reducing hours and shifts in plants___-__--------- 1115, 1126 
Limit purchasing to certain suppliers— 
Through— 
Agreements with purchasers and potential purchasers__ 930 
Monopolize sale and distribution— 
Through— 
Curtailing productionSeas. 42 ess ee ee 1126: 
Cutting off or restricting competitors’ access to cus- 
tomers: orsmarketsse See sol eee eee 898. 
Exchanging current and future price information___-___ 1115 
Exclusive delivery arrangements____________--______-_ 395- 
Fixing prices, discounts, terms and conditions of sale___ 395, 
416, 1115. 
Patent licenselagreementssfube cance eiess. 8 oes 395 
Restrain and monopolize trade_-_____ 1541, 1552, 1608, 1615, 1621, 1640° 
Comparative data or merits of product, misrepresenting as to. (See Ad- 
vertisingetes) Eien eee Sei eee Bape 828, 966, 1393 


Competition: public interest in maintenance of free and open_ 326, 345, 362, 378. 
Competition, potential: as also involved when competition otherwise 


limitéd# sei ave: seassier. bya eek arty ren ieee marr eatcn a 1068 
Competitors’ business status, etc., disparaging. (See Disparaging, etc.)__ 1068. 
Competitors’ distributive outlets, interfering with. (See Cutting off com- 

PCUISORSMACCESS CECH me eee kc eer ye ee ey te 930: 
Competitors’ products, disparaging and misrepresenting. (See Advertis- 

ING ELC UMDISpaAracin cAreuC, at eee ey ee eee = 258, 966, 1068, 1248, 1393 
Composition of competitor’s. product, misrepresenting as to. (See Adver- 

LISIN GE; KebLCAsDIspAra ei CeLG,) == oe eee eee ee 1393. 
Composition of product, misbranding as to, in violation of Wool Products 

Labeling Act. (See Misbranding, etc.; INeglectingetcs ae = 4-4 guee 882, 


907, 982, 995, 1001, 1006, 1011, 1300, 138377 
Composition of product, misrepresenting as to. (Sze Advertising, etc.; 
Assuming, etc.; Misbranding, etc.; Misrepresenting directly, etc.; Neg- 
lecting, etc.; Using misleading, etc.)_____._._..-_____ 49, 112, 215, 570, 724, 
769, 823, 863, 1016, 1137, 1171, 1184, 1197, 1221, 1316, 1829, 1378, 1393: 
Concealed interest, misrepresenting as to. (See Misrepresenting business 
status, ete,; Misrepresenting directly, ete.) s2assse2. eeee eee eee 1411 
Concealed subsidiary, misrepresenting as to. (See Assuming, etc.; Mis- 
representing business status, ete.; Misrepresenting directly, etc.)__. 1350, 1411 
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Page 
Concealing or obliterating law required and informative markings: 
Through— 
Removing government or war surplus service numbers or symbols. 1277 
Removing manufacturer’s identifying number or symbol________ 1277 


Connections and arrangements with others, misrepresenting as to. (See 
Advertising, etc.; Assuming, etc.; Misbranding, etc.; Misrepresenting 


business status, etc.; Using misleading, etc.)_____________ 294, 680, 913, 1086 
Consultation services, misrepresented as free______....__._____________ 680 
Consumers, Commission as created by Congress to protect rights of______ 13 
Content of product, misrepresenting as to. (See Advertising, etc.; Dis- 

PALACE ge Cs) Pps ers ee hoe Dee en ap seep ee et 258 
Contract forms, as not stripped of deceptive character by artful design___ 13 
“Correspondence Course, A’: charge of misuse of term “‘Academy’’ dis- 

missed on stipulation:-by user that he print in conjunction therewith___ 680 
Cosmetic or beautifying qualities of product, misrepresenting as to. (See 

PM vemicin tec: ea me a ee ae See ee, 203, 1023, 1190 
Cost justification, stipulated, as basis for failure of alleged unlawful price 

USC TUNAUNTYA C10 Leet ere oe ee, Se ae ee See ay ge ee 169 
Coupon devices, inducing unlawful price discriminations by means of. 

(S2e Discriminating im prices etc) ses = eS Se ee eee” 1314 
‘Cutting off competitors’ access to customers or market: 

Through— 

Benefits extended to customers and conditioned on purchase of 
respondent sproduct 2-05-2221. 0222-22. See 898 
Instigating vexatious and groundless taxpayers’ suits__________. 1068 
Intertering with distributive outlets_s22s2s22- = ees aaees 930 
‘Lhresvening Gisciplinarys actionee.: = asa 2 Sees Lee Se 930 

Dealer representing self as manufacturer. (See Advertising, etc.; Assum- 
ing, etc.; Misrepresenting business status, etc.) _._.-___-- 311, 1039, 1048, 1277 


Dealing on exclusive and tying basis in violation of: 
Sec. 3, Clayton Act— 


Through— 
Selling on excluding or full requirements contract__-------- 169 
Sec. 5, Federal Trade Commission Act— 
Through— 
Restrictive and exclusive contracts_____-------- 326, 345, 362, 378 
Deceptive practice: that victim not angered by, as not excuse for_-_----- 532 
Delivered price systems, discriminating in price through use of. (See 

Combining, etc.; Discriminating in price, etc.) -_-.-..------------- 587, 1256 
Delivered price systems, stabilizing prices through. (See Combining, 

2A n cer Spel agli Oa so Dn ee RD eee 395, 416 
Deodorant qualities of product, misrepresenting as to. (See Advertising, 

PIO) cy ee ce St a a 816, 1348 
Diathermy: funetioning and-effects of__.21+---.22s8----45-222L-3----- 805 
Disciplinary action against competitors, threatening. (See Combining, 

CRE) Se a a ee 930 
Disclosure of foreign origin: 

As possibly misleading re foreign ingredients where identity lost in 
TAMU ACUUILG Mee ee ee ae eee eee eee eR 34 

Commission as exercising broad discretion in requiring, in public 
34 


NNSA oss oecremnioe Se Ce be So ee oe a eae See ae eee ane 
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Page- 


Disclosure, failing to make material. (See Neglecting, etc.) 
Discontinuance of improper labeling under Wool Products Labeling Act 
prior to complaint: corrective action not warranted re___------------ 712 
Discriminate in price, combining to. (See Combining, etc.).. 395, 416, 587, 1256 
Discriminating in price: 
In violation of sec. 2, Clayton Act— 


Through— 
Basing point and delivered price systems 2 (a)---------- 395, 587 

Brokerage payments and acceptances 2 (c)_----------- 671, 1106 

Buyerscorporateracents ssa see= ses see aes Sena 1202 
IDirectibuy erste aes: ak Seas os ee ee 557 
Charges and price differentials, generally 2 (a) 
@ustomer.classificationS=- 25 sss. >=. 839 
Cumulative quantity discounts and schedules________-_ 839 
Wransportationsbysrailey Season oe eee eee 221, 1030 
Piruckaneeralletransportacioness 9 seems ae een ene aes Sees: 292, 
_ Furnishing and contracting to furnish services or facilities 
D(C) ae ee ee ee ee. 22 ae) pune 1371 

Inducing and receiving discriminations 2 (f) 

Couponrdevices 2 2252S. 2S. 22 eee 1314 
In violation of Federal Trade Commission Act— 
Through— 

Deliveredspricersystemssseae ae = 22) eee eee tee cee See 1256 
Discriminating in price: not clearly shown by allegations_______________ 1256 
Disparaging or misrepresenting competitors or their products: 

Competitors— } 
As to— 
Facilities s -Seuee ses oti: peiet bald i pe nite bee eeee ee 1068 
Reliability, history and financial condition________________ 1068 
Products— 
As to— 

Compositions saat eis. eset ees ba eS 258, 1393 

ManuiacrurevOrsprepara tion --= === 35 =e na eee 258, 1068 

INSURES = oN ees eee See os eel ee 966 

Performance sisi a ee sk an sti le eee en A 1068 

Qualities or properties— 

Munetionalveiectivenessa> 2225 sn =e eens ene 1068 
Sanitanyaetectivencssse ss oes dine eh eee eee eee 966 

QB iy ee EI ee eee ess cyss. ne nee a 258, 1068, 1248 

Safety air ics ein oh eel en eth wees ee 966, 13893. 

Success, use. or standing “in: <1 ee dynes = ae Ant 258, 1393. 
Distribution, conspiring to limit to regular channels. (See Combining, 

2) Ae a es year ae SME oe Ie lon 930 
Domestic product, misrepresenting as imported. (See Advertising, ete.; 

ising thisleading Veto.) Sacmeemeeke eae Es. a oe ee 1378 
Domestic products, public preference for._________ 34, 49, 59, 67, 75, 83, 93, 104 
Domestic source of product: public understanding of, lacking labeling of 

foreignusource: 2) aed See See eee I D 34, 49, 59, 67, 75, 83, 93, 104 
Domestic sources of supply, protection of: as involved in requirement of 

disclosure‘of foreign: Origin aeaee ee ee ee en ee en ee 34 


Druggists ot America, misrepresenting indorsement or sponsorship of. 
(SeevAdvertising, ‘ete.)22c 1a See ee te 203 
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Page. 
Durable qualities of product, misrepresenting as to. (See Advertising, etc.)_ 828, 1016 
Earnings or profits, misrepresenting as to. (See Advertising, etc.; Offer- 


Ne umiar, ete.; Sectiring agents,<ete:). sel) aka er ae 1056 
Economizing or saving qualities of product. (See Advertising, ete.)_____ 699 
Educational qualities of product. (See Advertising, ete.).._____________ 680 
“Educational Surveys”: not established as misleading-___._____________ 579 
Eliminating certain grades and weights of product concertedly. (See. 

REGEN CLO.) ran PNA ee ee Ak fe) 9" and eit aa 1 Tilak 
Enforcing dealings or payments wrongfully: 

Through— 
Fictitious ‘collection agency: and threats. 222) ___.1 2) 2. 1350 
Shipping unordered goods and misrepresenting consignee’s obli- 
FAONS == eae eee Penne SFU AL EOL ae ae 1411 
Evidence: as not sustaining charges of complaint. (See Charges of com- 

LAINE PEUC!) = Ieee 5 Mace Meena a TST Rea! Pog 5 et ees 247 
Evidence, conflicting: considered and wetehea RD DEES hae Sea) SP Ek oe a 1234 
Exclusive and tying basis, dealing on. (See Dealing, etc.)______________ 169, 


326, 345, 362, 378 
Exclusive dealing agreements: 
Length of term, as material to reasonableness as in restraint of trade__ 326, 
345, 362, 378 
Private interest in, as not controlling if restrictive and in unreasonable 


PESULALO Olt bCAC Cams sera eS ene oe hs FE Sk 326, 345, 362, 378 
Exclusive privilege of exhibiting advertising film for longer than a year: 
contracting with motion picture exhibitors for: opinions re prohibition__ 326, 


345, 362, 378 
Failure to disclose: not sustained as false advertising of medicinal prepara- 


iLO eee ee ee ee ee ree eee ee, OE a oo eae ee 177 
Fair competition, duty of Commission to protect____-_._-_------------ 13 
False advertising of medicinal products: time for reputable to rid bouse of 

cChoserwhorbayve less regard tomtruths_ =o. 39. See le See eee 1137 
Fictitious names: deceptive, registered under New York law, permitting 

MSCTOLeey UScerAidine Veter) eres eee! Seal Ss OL ee ee ras sy nes BATT) 
Fixing prices through license agreements exceeding patent rights. (See 

Weinospatentemeucn) ween eee nes anes DI Ee eee ee 395 


Foreign origin: 
Commission as exercising broad discretion in required disclosure of, 


inMpUpiUenmtereshba=s 2h le aso 2 Sauer Ue 34 
Difficulties re disclosure of, to avoid deception of public, must be met 

byebusinessimenwesles.=— e522 sanens =e. 4 -u Se See ee eas 34 
Disclosure of foreign boeredienss may be misleading where identity 

HOSTILE ALLA bur Cee ee aed SLE Ee pis ek) ERD Ss 34 
imitations pearls, tailing to disclose; opinion eee meas ae. oa 34 
Non-disclosure of. (See Neglecting, etc.)------ 34, 49, 59, 67, 75, 83, 93, 104 
Removing tags indicating, in handling or processing. (See Conceal- 

INO MELCS) Lele a EUs AOR ERD eae _ 84, 49, 59, 67, 75, 83, 93, 104 


Foreign source of product: 
Protection of domestic product as involved in requirement of dis- 


ClOSUTC eee eee a ee eee ee ae eee Lee esas 34 
NWihereaMnaricinculmett CCUlViCo amare eens eae ee eye Sle = 34 

“Free”: disagreement of Commission with trial examiner’s reeommenda- 
258 


tion of prohibition of: opinion_._------.--.------.---.«-=----------- 
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Page 
“Free’’: construction of administrative interpretation of word__--------- 258 
Free goods, misrepresenting as to. (See Advertising, etc.; Offering de- 

COeptivie Hebe) tas ee es 294, 532, 540, 579, 680, 712, 888, 913, 1350 
Freight equalization systems: concerted use in price matching by com- 

petitors. (See Selling and. quoting; :ete:) 7... 22. Seae-—- =e shade} eee 1256 
SMull-fashioned wmeaningatOMbaAde se 5S we sere = ee See ee eee 1221 
“Full-fashioned”, misrepresenting as to garments being. (See Advertising, 

ete.; Usingymisleading cbc) 33-4. = ae ee ee ee ee 1224 
Full requirements contract, selling on basis of. (See Dealing, etc.)___-_- 169 
Functional effectiveness of products, misrepresenting as to. (See Adver- 

tising; 6tc.)_ ssas5 shes) 528 beet es see te toel ee en aaeeneee 526 
Furnishing means and instrumentalities of misrepresentation and decep- 

tion: 

Through— 
Packing product for another under deceptive brand and name_-_ 791 
Supplying false or misleading advertising data________-_----___- 1316 
Furnishing services and facilities in violation of sec. 2 (e) Clayton Act, 

discriminating in price through. (See Discriminating in price, etc.)___ -1371 
Government connection, indorsement, or source, misrepresenting as to. 

(See Advertising, ete:; Neglecting, etc.) -- Se 222 2 eS 235, 853, 868 
Good will: as business’ greatest asset in free economy________________._ 13 
Government standards or specifications, misrepresenting as to. (See Mis- 

representineidirectly, etc.) .<..3-- -44.5-2205- 5.) See 1350 
Government surplus products being new, misrepresenting as to. (See 

Contealing fete) ene shes ot see teee wordt ere eae ee eee 1277 
Guarantee against price decline, ceasing to, concertedly. (See Combin- 

ing eete:en> testes Sea eke. eels ge Jun ate oe 1115, 1126 
Guarantees, misrepresenting as to. (See Advertising, ete.; Offering de- 

Ceptive ete oe cULIngsaAgents etc) k= eee eee nee ee eee 294, 311, 13843 
History of: 

Business, misrepresenting as to. (See Advertising, etc.; Misrepre- 
SentimewousimessaseavusweuCs) eee ae ene sere eee eee es en eS 294 

Product, misrepresenting as to. (See Advertising, ete.; Misbranding, 
etc.; Using misleading ete.) 22_ 2222-2 -52_ 193, 828, 853, 1086, 13804, 1378 
Hours, reducing concertedly, to limit production. (See Combining, etc.)-. 1126 


Identity of business, misrepresenting as to. (See Advertising, etc.; Assum- 
ing, etc.; Misrepresenting business status, etc.; Misrepresenting directly, 


etch: Usingimisleadine ret cs) meee es ae oe = ee ee 13, 1348, 1350, 1411 
Imported, domestic product misrepresented as. (See Advertising, etc.; 


Using misleading,.ete.) 2 .c2 ete ec ee cseccce ces ee 1378 
Imported product: 
Where only one of raw materials used in domestic product__________ 34 
Where principal component in domestic product____.______________ 34 
Independent contractors, possible status of respondents’ sales representa- 
tives as, as not absolving respondents under circumstances____________ 1429 
Individual’s special selection, misrepresenting as to. (See Offering decep- 
tive, etc.) ~ 31 csctiei: oe eee eee eed ce 579 


Indorsement or approval of product, misrepresenting as to. (See Adver- 
tising, etc.; Claiming. etc,; Misbranding, etce.; Misrepresenting directly, 
€tc:;aUsing misleading. ebc:) 222s === eee 203, 1086, 1350, 1421 
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Page 

Integrated operation of manufacturer and seller: former as involved in 
PPTCTST ALOE COMTNERC OEE a Hae ht re EF en es 791 
Interfering with competitors’ distributive outlets. (See Cutting off, etc.)_. 898, 
930) 

Interfering with competitors or their goods: 
Through— 

Instigating vexatious and groundless suits.___________________ 1068 

Interstate commerce: manufacturer as involved in when operation inte- 
erated, with sellers saad lies rime Leer ete vei 791 
Intimidating customers, suppliers, etc. (See Coercing, etc.) ____- 898, 930, 1350 

Introductory offers, misrepresenting as to. (See Misrepresenting directly, 
BUCe MO eri e.Geceptive, CLG) =e et oe e ees. ee 532. 

“Tridium Point’, etc.: contention of secondary meaning of term, not sup- 
OTC yet CCOlder sve See eee sey eee Seats. Pe Pe eee HEPA 

Japan: failure to disclose origin of product or parts made in. (See Neg- 
PEGLUGERCLC). oe aes eo Ae i Ee ete 34, 49, 59, 67, 75, 83, 93, 104 
Japanese product, misrepresented as domestic. (See Neglecting, etc.)_... 1548 
Japanese products: public preference for domestic products over_______- 34, 


49, 59, 67, 75, 83, 93, 104 
Jobs and employment, misrepresenting as to. (See Advertising, etc.; Mis- 


representing directly, etc. ; Offerine:ideceptive, etc:)22 222=-225-=__—- 680, 868 
Laboratory techniques for tests: accessible to industry or dealers even 
BuOUchInO man GymebyAheme eee es ee Le ba ane co uhac eu 791 


Laxative compounds: 
Commission not opposed to sale of, when consumer is protected 


PE AS eC GC ag Dh RS _ ee ee oe 1137 
Consumption of, as fad or craze induced by high-pressure advertising... 1137 
Laxatives, effect on human system: statement calling to attention of other 

government agencies body of testimony by physicians and scientists re._. 1137 
Limit distribution to regular channels, conspiring to. (See Combining, 

Bich) eas Sere eee ee eee a Se es ek bE ae Se 930 
Limit production, combining to. (See Combining, etc.)_._.------------ 416 
Limited, misrepresenting offers or supply as. (See Advertising, etc.; Mis- 

representing directly, etc.; Offering deceptive, etc.)_.--------- 888, 913, 1343 
Lottery devices, selling in commerce. (See Aiding, etc.; Using or selling, 

Cy) en a eee USED 116, 137, 149, 161, 781, 1283, 1878 
Lottery merchandising. (See Using or selling, etc.)_...._------------ 124, 149 
Lubricating oil, used: sale without disclosure as misdemeanor____-_____- 79% 
Maker of product, misrepresenting as to. (See Misbranding, etc.; Using 

MISA CINGWeLC) whem ances ao =a lease eens aoe RPS) JSON 1171, 1343 


Manufacture or preparation of product, misrepresenting as to. (See Adver- 
tising, etc.; Disparaging, etc.; Misbranding, etc.; Using misleading, 


OG) BA eee ee ee 1016, 1068, 1086, 1171, 1221, 1343, 1378 
Manufacturer, dealer misrepresenting self as. (See Advertising, etc.; As- 

suming, etc.; Misrepresenting business status, etc.) ----- 311, 1039, 1048, 1277 
Manufacturer: requirements for being designated as such_________-__-_-- 1048 
Manufacturing chemists, misrepresenting status as. (See Advertising, 

etc.; Misrepresenting business status, etc.) ...----------------------- 187 


Medicinal, therapeutic, or healthful qualities of product, misrepresenting 
asto. (See Advertising, ete.; Misbranding, etc.; Using misleading, etc.) 177, 
193, 664, 705, 1023, 1086, 1248, 1304, 1421 


x 
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wont Page 
Misbranding or mislabeling: 
As to— 
Business status, advantages or connections— 
Producersstatus. of sellerso26 5.22 eu (oe oe ee 1277 
Composition of product_-------------- 112, 215, 791, 1171, 1316, 1667 
Wool Products Labeling Act_---_--------- 570, 759, 764, 863, 882, 
907, 982, 995, 1001, 1006, 1011, 1184, 1197, 1300, 1337 
~ EListory of, product= 25 basi =cel sx: seneeetoeeie. ees ae 1086 
Indorsements, approval or sponsorship of product— 
Red, Cross 5-2edse2 Sou. n.d Ge eee ee ee 1086 
Manufacture or preparation of product_.._____--_-_------ 1086, 1171 
“Pull-fashioned??. Go o2222 2. 2 a See oes See eae 1221 
Old, secondhand, reclaimed or reconstructed product as new_--. 1277 
PYiCOs 2232 = ee es ee See ee oe 1343 
Qualities or properties of product— 
Auxiliary, improving and supplementary_-.------_-- 1234, 1650 
Medicinaland 5232 jena ee Je ee eee eet 8 1086 
Quality.orgraderof products2. 320 sess sees eee eee Be 1277 
Source or origin of product— 
Makeraceevosie.8) <8 Sy tel oreesdoreins taeeeeaee 1171, 13438 
Place. 2.3257 seen ee eR alte theese 791 
Wool) ProductsHiabelingpActae-+ 35245. sat eee eee 764, 
863, 882, 907, 982, 1184, 1197, 13800, 1337 
Success, use orstanding of product=— =... =-=_ = jee eee eee 1277 
shestsice. 2 - ene Sees See - 2 tales. 53 _ Sosenead. sare seer 1234 
Misleading product name: charges of complaint dismissed as to, evidence 
being: insuiiicierits ays sence acl eee eter tn fat BA Je eee 1234 
Misleading product name, using. (See Using misleading, ate) othe Hes pee, 112 
Misrepresenting business status, advantages or connections— 
As to— 
Capacity an disize=32= 5 t= 3 A Ae ee ne 294 
Composition. of products dealt-ins22-_sssahceleos_scdhekew SIG 
Concealed interest or ‘‘alter ego”?__._._.__--_-__- 680, 888, 1350, 1411 
Connections or arrangements with others__.____-- 294, 913, 1350, 1429 
Licensee of well-known manufacturer______._.____--_____ 1277 
Welfare, patriotic and charitable organizations. .______ 1534, 1574 
Dealer being— 
Manutacturerdse ee a pasate be eis, 311, 828, 1039, 1048, 1277 
Manutactummorchemistss a2 see asesae eet ee eee 187 
Government connection s=s= sae s ese ee a 853, 868 
Government indorsement or approval_____.__._......--.----- - 853 
Historyolsbusinessya=e ema ee SS he eee ees 5 ees 294 
Tdentitypofiousiness See Beas. 2s a ee So ee 13, 1850, 1411 
Nature ofiblusiness ssa =. 22 Siie ot ites amereetet: allpe i eeeeten 579 
In connection with “Skip-Tracer’” schemes__..____-___- 277, 1323 
Operations. generall ye _b steg rel aeiocen etude t eset coe 1429 
Organization and operation.---_--.-.---.-_ =. 579, 680, 853, 888, 987 
Personnel, onistatf. S26 ee oes eee een eer ee ee 680, 868, 1350 
Chemists. otebees Te. See eaten Jide el eae Ae fee 187 
Plant or:equipmentlt = ste seneeeeets Bes el eee 294, 1039, 1343 
Private business being education institution__........__.______ 888 
FREPULATIONS STICCESS TOT: SUE Ta GIN eee eee 294 


‘Size and extent 
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‘ Page 
Misrepresenting business status, ete.—Continued 
As to—Continued 
Shock produce, OF Ber vice e+ ce kL eek ee 230, 853 
aU Ser gir gis: Wels IGE S71 ae eee ee Cee eee ie fern eee ee core 987 
Tiriepae-aia Gre Fen ee ene ae oe et 868 
Misrepresenting directly or orally by self or representatives: 
As to— 
Business status, advantages or connections— 
Concealed subsidiary or ‘‘alter ego”’______.______- 888, 1350, 1411 
(Connections ses Sey SHR ces erro atts eee eee 1350, 1429 
Government Meees cape pt tee ey PE AE oe 868 
Temtity sea eek ie 8 Re va PEPER ss ae 13, 1350, 1411 
ON atUTelOlsDUSIN CES a = Har ees See Se 277, 579, 13823 
Onperationsigenerall yeas. eee ae ee te ee ee 1429 
Organizationrand operations see a es seen eee 579, 888 
Personne). orstath eee. Ie BE eee nae 680, 868, 1350 
Private business being educational, religious or research 
ATISUULUO1O We pees aes hee ee a 888 
ize An deex tent Sse ee Ae sot PASS oe eee 1350 
tocks product*or service memes ae ee Cee eee ee 230, 853 
Unique;statustoradvantaces!£ see eee ee 868 
Welfare, patriotic and charitable organizations________ 1534, 1574 
Competitorsand theicpproduets 2 -se- So i8 ae Be SE Eee 1068 
Demand for or business Sppcrrunse in productys- ee) se ea. = 680 
SSerrina SEO T. OTOL be ech Fae ee oe ea 10560 
TERS O OC Steamers SE TE Sb ee Pe See 532, 888, 1850 
Government standards or specifications._7.- -=23==.+2252-.4-5-- 1350 
indivi cuisisispecial serection ue. + Bee Mae ome ee eee 532 
IndorseInents ss ee ek ee eee eee Sfehs a gee 1350 
JObsTaAndiemployiment seamen Se Aer LE eee eee eee aS 680, 868 
OeTAOROLGeriCcOnlOnmMa nce 5 eerste ts Se ee ee ee ee 230 
Oldvoruseduproduch being Mewes 4 ae seen es oc ese ee eae 570 
Prices tee Saree peti 0 STATE ee ee Se ee oe 532, 579, 888 
CoMmerds GOT Oxirasmem een © Foto Sos ee eee Se oe eee 1350 
Usual as reduced or to be increased_—_ =. -222=-2-<2--4--G 1350 
Usual bempispecial reduced eas _S =" a0 hss ee Se ae 1429 
Sample, offer or order conformance-_-_-_-------- 230, 540, 680, 888, 1350 
Scientinciorothenr relevant CACtSe as =-2 = seer eee 868, 1350 
Specialtom introductory, Ofers seas ae = ee eee = to eee ae 532 
SpecialnOMmers weaves, CISCOUNIS = os s=2 sas ease ae ce aes se 1429 
Success, use or standing of product_-_-----2-+-=+---=--+--4+- 1350 
iMenms ands CONG ONS ts ae esa ee ae ae Se ee 1323, 1429 
Umiquematurcionadvantages.a----2.----—2— =e oe 868 
Via licen oe tr gee Uae eee SSR Ee eee e Bon co eee 1350 
Misrepresenting prices: 
As to— 
Gombimationnsales #A ears" 2s 64,42 2 ea eS ee ae eee os oS 888 
Exaggerated, fictitious being regular__------------------- 1343, 1378 
Guaranteessacainstyohangve: ee an 22S eee ee aooeee ae = 294 
Recnlarbeme ved liced 21a e 2 ssa ss 2 se > ose} - - 203 
Retailipeines wholesales ss: 2 sos" eee 8 ee oe 294 
Usual being special reduced or to be increased______----------- 532, 


579, 888, 1343, 1350, 1429 
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Page 
Monopolize trade, conspiring to. (See Combining, etc.) 
Motive of restrictive agreements as immaterial: effect on public alone of 
CONISE CU CTA C Oe ee a I 898 
Names, fictitious, permitting use of deceptive registered under New York 
laws. —Scerkiding etc. hares fae oe a a ses ee ee eee eee ee 277 
National Poultry Improvement Plan, claiming connection with, falsely. 
(See Advertisinosretcs- Claiming etes) mem ae eee ere 853 
Nature of: 
Business, misrepresenting as to. (See Misrepresenting business, 
etce, WvlisrepresentinesGinectly,\ecvC:)is= = aa === a eee 277, 579, 1823 
Product, misrepresenting as to. (See Advertising, etc.; Misrepre- 
senting business, etc.; Misrepresenting directly, etc.; Using mis- 
Headings tC) =aaeem aes amenee ate Sten eee ee 93, 579, 705, 769, 828, 1137, 1329 
Navy: 
Misrepresenting as to— 
lindorsementsrOnrstests esate a= oe we ere ree eee 1445, 1450, 1458 
Source of goods or standards conformance____________________ 235 
Neglecting, unfairly or deceptively, to make material disclosure: 
‘As to— 
Compositiontotaprodticte sa ame sae. eee ee eee eee 1316, 1667 
Rg y0 Tas = sae ee eee ee 724, 730, 736, 742, 748, 754, 1221 
ACO TARO CHUOUS ILE ove Ways VNGlins So ha Se ee ee 570, 759, 764, 
863, 882, 907, 982, 995, 1001, 1006, 1011, 1184, 1197, 1300, 1337 
Foreign product being domestic__________ 34, 49, 59, 67, 75, 83, 93, 104 
New-appearing product being old or used_________ 570, 791, 1277, 1681 
Dalehyven = sees eae ee ee eee eee 805, 816, 1476, 1484, 1488, 1579, 1603 
Scientific or other relevant facts— 
CATINV2ORSIN AVA S2OOUSS =o ne ne = ee eee te ee Zo5 
Source or origin of product— : 
Place— 
Foreign product being domestic__ 34, 49, 59, 67, 75, 83, 93, 104 
IGNORE ERNG! ISHORVONSI Oo ee ee ee 1468, 1548 
Wiools Ero dic bse lal fe Linn ae Nc emer sae 759, 


764, 863, 882, 907, 982, 1184, 1197, 1300, 1337 
New: old or used product misrepresented as. (See Advertising, etc.; 


Misrepresenting directly, ete:; Neglecting, etc.)\i- 3) 2 _ 570 
Nicotine content of cigarettes: in public interest to prevent resumption 

Of Giscontinued: misrepresentation as tOls = ee ea eee een 1393 
Non-disclosure of foreign origin: allegations of complaint as to, not sus- 

AID Cee os & 5 Sane ae a eee ae ere ne ee 34, 49, 59, 67, 75, 83, 98, 104 
Non-disclosure of potential danger: charge dismissed___________________ aleve 
Non-fattening qualities of product, misrepresenting as to. (See Adver- 

Visih hie e:) an Sa a Re eed ae ee ee, ee 1213 
Offer, failing to sell pursuant to. (See Advertising, etc.)_______________ 230 
Offer or order conformance. (See Advertising, etc.; Offering ete.)_______ 294 


Offering unfair, improper or deceptive inducements to purchase or deal: 
Through representing or offering, falsely or misleadingly— 


Mernings: «=<. i ceeasee coee ee ee ee ee ee 1056 
Free goods or service________ 294, 532, 540, 579, 680, 713, 888, 913, 1350 
Guarantees /- >= 222222 Somme eae See eee ae 294, 311, 1343 
Individual’s special selection or situation. _________ 532, 579, 888, 1850 


Jobguarantee-oreinployment-.. 5-2. ee eee 680, 868, 1056 
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Page 
Offering unfair, ete—Continued 
Through representing or offering, ete.—Continued 
Limited) offers orjsupply a8 +. = So. 5 sh es 888, 913, 1348, 1350 
Offersqniorderscontormancen. S25 26 5) ee ee ee 230, 294 
Opportunities in product ‘or service._.-. =. ..2=-2-.-4--.--__-- 680 
dbageinebhybant (eeYors Re, ome see es et ee eee Oe nt aS 294 
Sample, offer or order conformance__ 540, 680, 913, 888, 987, 1056, 1350 
NClentill GomotmerrelevantmaClse a a te ee ee ee pe oll 
Specialofiers, sayings, discounts 55-2. --- J. ete 579, 1429 
precrulgormoroduetonys OL ers sete rete ene ep ea ian eee 532 
ALerms and, conditions... 265-4265 2... 2 13, 311, 1056, 1323, 1350, 1429 
In connection with “Skip-Tracer’” schemes__________-___- 277 
Undertalsmos pingeenerall. 0. ee 8 de oe 294, 311, 1056 
Official notice taken of facts previously found_____________-__-----__-- 1234 
Old or used product being new, misrepresenting as to. (See Advertising, 
etc.; Concealing, etc.; Misbranding, etc.; Misrepresenting directly, etc.; 
NIC B TEI COS 5 Sat NE SS a ee Sees eee er 570, 791, 1277 
Opinions: 
Contracting with motion picture exhibitors for exclusive privilege of 
exhibiting advertising film for longer than a year______ 326, 345, 362, 378 
Disagreement of Commission with trial examiner’s recommendation of 
probibiionvofwuse, Of word speree ere oe th ok ee ee ee ees ® 258 
Dismissal of charge of misbranding plastic buttons as ‘‘Aquaperl”’___ 1527 
Dismissal of charge of false advertising of drug containing bromide 
(GUSSET) see = = ee se Ae eS Nt ee eee en 1476 
Failing to disclose foreign origin of imported imitation pearls and base 
IDCACS RG NE TOL OL rieeee age ee ee Re ee a re A el gen ee eh pa 34 
Soliciting advertising misleadingly through clipped matter from 
others’ publications (majority and dissent)_____-__-_------------- 13 
Statement calling to attention of other Government agencies body of 
testimony by physicians and scientists re effect of laxatives on 
SCNT Se I hs ees Re 1137 
Opportunities for employment, misrepresenting as to. (See Misrepre- 
senting directly, etc.; Offering deceptive, etv.)__-------------- 680, 868, 1056 
Order, failing to fill pursuant to offer. (See Advertising, etc.)_..-------- 230 
Organization and operation of business, misrepresenting as to. (See 
Advertising, etc.; Misrepresenting business, etce.; Misrepresenting 
Chinese es) ee eee 579, 680, 853, 888, 987 
Origin of product, assertion of: sellers’ responsibility of ascertaining truth 
Giles SASS ees 2 ae ee See a ee eee eee 791 
Mz7onerencravingsdevicesmdanger 1M USe__---___ ------ = oe 816 
Passing off: 
Through— 
Substituting number or symbol for manufacturer’s, on product__ 1277 
Using misleading trade and product names_____-_------------- 1343 
Patent rights, using unlawfully to fix prices and divert trade in unpatented 
products. (See Using patents, etc.)_.------------------------------ 395 


Patriotic organizations, misrepresenting connections with, as part of door- 
to-door sales plan. (See Misrepresenting business status, etc.; Misrep- 
resenting directly, €tC.) 22 =< saecen eos ae bas a5 eter SaeH= 1534, 1574 

Payments, enforcing wrongfully, through fictitious collection agency and 
TTP T, © COS LD IMN Roy en bao) C256) ee es eae eS ee 1350 
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“Pennsylvania oil’: term as understood by trade and public___--------- 791 
Performance of competitors’ product, disparaging. (See Disparaging, etc.). 1068 
Personnel or staff, misrepresenting as to. (See Advertising, etc.; Misrep- 


resentinp directly; jete:)as. ewe Lies Sense ese eee eee 680, 868, 1350 
Phonograph needles: length of use cannot be forecast____--------------- 1016 
Placement services, misrepresented as free__...----------------------- 680 
Planned common course of action, knowingly contributing to. (See 

Aiding eetc:) see Veen Set Late eee a ee ee nce ee 587 
Plant and equipment, misrepresenting as to. (See Advertising, etc.; 

iMisrepresentingsbusiness etc) se======ss- ee =a = aren ae 294, 1039, 1343 
“Plastic” and ‘‘Plasti’’ trade names, as allegedly misleading under circum- 

stances: not decided for lack of adequate evidentiary basis_____-___-_- 828 
Plastic buttons, misbranding as ‘“‘Aquaperl’’: opinion re dismissal_______-_ 1527 


Practice, discontinuance of: public interest as involved through doubtful 
benefits in desist order against complications and unnecessary burdens 


On norma lusiness practiCess= sa ah = sere ee ee ee eee eres 34 
Preference for dealing with manufacturers, by jobbers and retailers________ 1048 
Premium goods, misrepresenting as to. (See Advertising, etc.; Offering 

deceptive ete) Aiea Del Pot) AS TEN Cy CE AP EE EER 294 
Preventive qualities of product, misrepresenting as to. (See Advertising, 

CLC, ) ES SEES Beerereete | Aid et aes we STOAS EULER ee OA 1304, 1393 
Price of product: as involved in requirement of disclosure of foreign source_ - 34 
Price differentials: 

Discriminating in price through. (See Discriminating in price___.____ 1292 
Fixing uniform, concertedly. (See Combining, etc.)_ ______-________ 1115 
Price discriminations, inducing and receiving knowingly. (See Discrimi- 

nating in price) ss ==-asse-see eee ese See et eee eee oe 2 Oe eee 1314 
Price fixing through patent license agreements. (See Combining, etc.) ____- 395 
Price information: exchanging current and future. (See Combining, 

Cte.) Se ee RE RS ES SEED aE ea Ot Re one 587, 1115 
Price lists, publishing and exchanging, as price-fixing aid. (See Combining, 

6G.) <2 2Ss itches cee ee See ale ot es ee 416 
Price matching through use of freight equalization systems. (See Selling 

and quoting ;ete;)s== 2228. a See ere cee ee ee ee A ee aera 1256 
Price systems, delivered: discriminating in price through use of. (See 

Discriminatingin pricevetes) mas === ae ee ieee ee ee 1256 
Prices: combining to fix, etc. (See Combining, etc.)____._._._____________ 395, 

416, 930, 1115, 1126, 1256 
Prices, future: exchanging information asto. (See Combining, etc.) _______ 1126 
Prices, misrepresenting. (See Advertising, etc.; Misrepresenting prices, 

CtG, Bet aaZs Sern ot pee ord am ce eines Ae ae 203, 294, 532, 579, 888, 13843 
Private business being research institution, misrepresenting as to. (See 

Misrepresenting directly, ete.) 2242. 2-22. 2. 5, donk suc oe, 888 


Product and trade names, passing off through misleading. (See Passing 
off, etc.; Simulating, etc.) 
Product name, using misleading. See Using misleading, ete. 
Product or stock, misrepresenting as to nature, kind, ete. (See Advertising, 
etc.; Misrepresenting business, etc.; Misrepresenting directly, etc.; 
Offering ete.) .. .. L222 FE ee ee ee eee ee 230 
Producer status of dealer or seller, misrepresenting as to. (See Advertising, 
etc.; Misbranding, etc.; Misrepresenting business, ete.)_ _____________. tle | 


828, 1039, 1048, 1277 


INDEX 1877 


DECISIONS AND ORDERS 


es Page 
Production, curtailing concertedly. (See Combining, ete.)._________ 1 115, 1126 
Protective qualities of product, misrepresenting as to. (See Advertising, 

Sher) Ia Wueeerise paren Sau ehh ee rin acok scan, woz Ligdry 1304, 1393: 
“Public health”: other Government agencies concerned with..__________ 1137 
Public interest: Nt 

As affected by false advertising of medicinal preparations: Com- 
mission will enjoin practices when warranted____________________- 1137 
As involved in disclosure of foreign origin.___........._..-.--_-___- 34 
Duby of Commission te protectua sollwvesqridc wie eee Se 13 
Protection of, as practicable and flexible concept___-.______-.__.___- 34 
Protection of, as requiring Commission to apply judgment and 
experience realistically as to remedy needed_.___._..__-_--._-___- 34 
Public preference for domestic product__________-__ 34, 49, 59, 67, 75, 83, 93, 104 
Public prejudice against products made in Japan and Spain_______________ 34, 
49, 59, 67, 75, 83, 93, 104 
“Puffing”’: certain charges of complaint dismissed as in nature of _________- Pa 258 
Qualities of competitors’ products, disparaging. (See Disparaging, ete.)-__ 1068 
Qualities of product, misrepresenting as to. See Advertising, etc. 
Quality of product, misrepresenting asto. (See Misbranding, etc.)________ 1277 
Rail transportation: as basis of discrimination. (See Discriminating, 

UCN) Mee ee ee Ce PC ie eae oe ORL I Oe 221, 1030, 1292 

Rayon content of garment, failing to disclose. (See Neglecting, etc.) -__--- 1221 


Red Cross, misrepresenting indorsement or sponsorship by. (See Advertis- 
ing, etc.; Claiming, etc.; Misbranding, etc.; Using misleading, etc.)__ 1086, 1504 
Rejuvenating qualities of product, misrepresenting as to. (See Advertis- 


TIPO CUC?) a eee ee 2 ee EIDE Beaty Ae ODER de eee 769 
Relevant or scientific facts, misrepresenting as to. (See Advertising, etc.; 
Neglecting, etc.; Offering unfair. etc. ; Securing agents, etc.)___--.------ 235, 


247, 311, 449, 526, 664, 680, 705, 816, 868, 966, 1137, 1248, 1393 
Representation, duty of person making to inform self by all means available 


AS) OE gL, Baa ky I ee be IP a te Ms See LO ay! | 
Representatives or agents, securing falsely or misleadingly. (Sce Securing, 

ELCH) ee ee ee es See Ae eae ae 311, 1056 
SIennocesscdy Ook «meaning of terms 4 22 22 Joo ee Cee ee eee ee ee 1329 
Reputation, success or standing of business, misrepresenting as to. (See 

Advertising, etc.; Misrepresenting business, etc.) __..----------------- 294 
Resale price maintenance, concerted. (See Combining, etc.) ------ 395, 930, 1115 
Restorative qualities of product, misrepresenting as to. (See Advertising, 

LCs) es ee EL EE EOE 2 Oo Det ere MEE, OM 208 Ee ee eh Se OOE 1304 
Restrain trade, combining to. (See Combining, etc.) - _ - -- Bh See 416, 930 
Resumption of discontinued misrepresentation: in public interest to 

LEV Lae eae eet eee eee ew ee eee eee eee e ee eee 1393 
Sveucsed wool sj imeaning Ofte. oo. 2 2s sen Le eee ee eee 1329 
Revision of misleading label and advertising data as no defense to charges 

OUCOM Dp Ant ees aes Sas keene. eee ee ee ens 1316 
Re visiomeervices «misrepresented asireee. «2-222 s-s2a---2=sseses =e 680 
Rodenticidal qualities of product, misrepresenting asto. (See Advertising, 

CLC) Se ee En eer ee Sail oe ee ae eee ene 187, 975 
“R. O. P.” indorsement, claiming falsely. (See Advertising, ete.) ___--_--- 853 


Safety of competitors’ product, misrepresenting as to. (See Advertising, 
Bie aiepATAGINeNCUC.) Weim fe 0 na eee. a 22a 2-2 eae 966, 1393 
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Safety of product, misrepresenting as to. (See Advertising, etc.; Neglect- 
ine ete Ree Se Sas ee eRe 187, 769, 805, 816, 1137, 1304, 1348. 1393 
Sales representatives, possible status as independent contractors, as not 
absolving respondents under circumstanees__---_-------------------- 1429 
Sample of product, misrepresenting conformance to. (See Advertising, 
etc?;:Offering déceptive; ete.) 2.2.22- 262 see eecbe se 540, 888, 913, 1056,°1350 
Sanitary qualities of competitors’ products, misrepresenting as to. (See 
Advertisine; ete.: Disparaging: etc) st esseesa ee alae am neers ee eae 966 


Scientific or relevant facts, misrepresenting as to. (See Advertising, etc.; 
Disparaging, etc.; Misrepresenting directly, etc.; Offering unfair, etc.; 
Securing agents ete.) Snes S22 ee ee Soe eres 247, 

311, 526, 664, 680, 705, 816, 868, 966, 1137, 1298, 1350, 1893 

Seals of approval or merit: issued by “test laboratory” without investigation. 1234 

Secondary meaning of brand names: contention of, not supported by record. 1171 

Securing agents or representatives misleadingly: 

Through misrepresenting— 


Dealersorseller:assistances2 hee ae, eee 311, 1056 
Parhings 43s 0h A Sau: nd ee 518th etiam SAN op are 1056 
Guarantees 4554 46s teh) ate aap a pepe ee 311 
Sample, offer or order conformance-______.-_.-____-------LL- 1056 
Sclenvinic.ormelevam tala cCtSeerses sey se a see ee 311 
Status: of seller. Ba oe i ee Se 311 
dermis ands conditions ase ee 5s Rees 27s eae eerie eae 311, 1056 
Pree so0dsrandiservices sees ee EEE ee eee a ee 712 
Securing orders deceptively: 
Through— 
Contract practicein mailisolicitations==-o5— 245s: sae eee eee 13 
Securing signatures wrongfully: 
Through— 
Contract practice npmailesolicitations=s. 3s 5-2 a= =a ae aes ee 13 
Hurryinesandamisleading prospects ==seess=——— aan oe ees 868 
“‘Self-medication”: Commission not opposed to.____..-2..----___-_-_-_ 1137 
Selling and quoting on systematic price matching basis: 
Through— 
Zone, freight equalization and other delivered price systems_.__ 395, 
416, 1256 
Selling lottery devices. (See Using or selling, ete.)_...._______________ 116, 


124, 137, 149, 161, 518, 781, 1283, 1378 
Severance of officer’s connection with respondent corporation as no as- 


surance that he would not in future engage in illegal practices________ 1429 
Signatures, securing wrongfully. See Securing signatures, etc. 
Silk public preterencetor Over rayonss ea eee een a 1221 
Simulating competitor or his product: 
Through— 
A MeVolsysavswaake-canl, CLovemosinnnoien 2 ee 1343 
Trademamerof products sacs eee ee ea ek meres a ee 1343 
Size of plant, misrepresenting as to. (See Advertising, etc.; Misrepre- 
senting’ business; ete:)—. 2 sear ame ee 2 Seen eaten Se Sek ee ee 294 
Size of product, misrepresenting as to. (See Advertising, etc.; Disparaging, 
6tC.) el penn A SOE a Bh, 7 258 


Size or extent of business, misrepresenting as to. (See Misrepresenting 
business, ete.; Misrepresenting directly, ete.)_.-________2=22_L227_ 1350 
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Page 
“Skip-tracer’’ schemes, using deceptive. (See Misrepresenting business, 

bonne Grretienc) as “Site seme berthed eee wy 277, 1323 
Source of product, foreign: where marking ineffective__________________ 34 
Source of product, misbranding as to. (See Advertising, etc.; Mis- 

branding, ete; Neglecting; ete!) few e rele ee wollen ioc gin 863, 1184, 1197 

In violation of Wool Products Labeling Act. (See Misbranding, ete.; _ 
Nerlecting wetted i iu etl ey DOI Su Nala «be 882, 907, 982, 1300, 1337 
Spain, failure to disclose origin of product or parts made in. (See Neglect- 

BE CLC») enn OR Deed Oem eGs sirint ae bt! 34, 49, 59, 67, 75, 93 
Spain: public prejudice against products made in__________ 34, 49, 59, 67, 75, 93 
Spanish product misrepresented as domestic. (See Neglecting, etc.)_... 1548 
Special collection misrepresenting as to. (See Misrepresenting, directly, 

ELCh FO ETN CPELCN Reet ats SUEDE BS 0 Done, Gory 1h Lette 532 
Special or limited offers, savings or discounts, misrepresenting as to. : 

(See Advertising, etc.; Misrepresenting directly, etc.; Offering, etc.)_._ 529, 


. 582, 579, 913, 1429 
Special selection or situation of prospect, misrepresenting as to. (See 


Misrepresenting directly, etc.; Offering, ete:)__.__.______________- 579, 1850 
Specifications conformance, misrepresenting as to. (See Advertising, etc.; 
Neglecting etc.) sera Baa tO 10 1) GOMES DDIM ENT) ROUIUEP A Mek TRE 235 
Sponsorship of product, misrepresenting as to. (See Advertising, etc.; 
Claiming che) ee ere iepiiee ee l e a ee 203 
Stabilizing prices by combination. (See Combining, etc.)_____________- 416 
Standards or specifications conformance, misrepresenting as to. (See 
AGLVeLtisin Ome lees NePIECIINE. CLC.) =. oe ee 235 
Standing of product, disparaging and misrepresenting. (See Advertising, 
EGOS ID rspophes ver aves, Cau) = eae ae oe ee ee epee ee ee neers 258 
Statistical information, exchanging, re productions, sale, etc. not made 
publicly, availables e(Sce Combining ete:)- --..__ 9lei 2S Seen 416 
Status of seller, misrepresenting as to. (See Advertising, etc.; Mis- 
representing business, etc.; Securing agents, etc.) ___._-___----------- 311 


Stock or product, misrepresenting as to nature, kind, etc. (See Advertis- 
ing, etc.; Misrepresenting business, etc.; Misrepresenting directly, etc.; 


Offering guntaimretcs)) Seal ees enw shed bk bere ieee ee 230, 853 
Students, suppiles;musrepresented ag frees 3-22-22 2- == ee 680 
Success or use of product, misrepresenting as to. (See Advertising, etc.; 

Disparaging, etc.; Misbranding, etc.; Misrepresenting directly, ete.)-. 258, 


1277, 1350, 1393 
Suits, instigating groundless and vexatious, against competitors. (See 


Cutting off, etc.; Interfering with competitors, etc.)__._-------------- 1068 
Suppliers, coercing concertedly. (See Combining, etc.)__------------- a8 930 
‘Surveys, misrepresenting business as conducting_---------------------- 888 
Symptoms and ailments, misrepresenting as to. (See Advertising, ebe)) oem. 247 
‘Taxpayers’ suits, instigating vexatious and groundless. (See Cutting off, 

ete.; Interfering with competitors, ete.) ___-----L------4-=-=----=---= 1068 


‘Terms and conditions, misrepresenting as to. (See Advertising, etc.; 
Misrepresenting directly, etc.; Offering unfair, etc.; Securing agents, 
CLC) he oe Se - So eee See eae 13, 311, 1056, 1328, 1350, 1429 


Testimony, body of factual: to be called to attention of other interested 


(orernmentiacenclccm= =e ame == mts ene See eee 
Tests, laboratory techniques for: accessible to industry or dealers even 


though not known by them-------.---~--------------------------- 


1137 


791 
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Page 

Tests, misrepresenting as to. (See Advertising, etc.; Claiming, etc.; ‘ 

Misbrandine.“cte)e: 2). <8 ee ee eae 791, 1446, 1450, 1453 
Therapeutic properties of product, misrepresenting as to. See Advertis- 

ing, ete. 
Threatening disciplinary action to obtain competitors’ cooperation. (See 

Combining wete.) otehe net. jo toge tite tote Bon ee ee eee 930: 
Trade and product names, passing off product through misleading. (See 

Passineofiretes Simulating. sete.) 54 28 ee ates ee eae eee 1343 
Trade name, assuming or using misleading. (See Assuming, etc.)------ 913. 
Trade name: charge of deceptive, as not sustained, notwithstanding ap--: 

parent.implications=S4e4 --22" ¢ Seite yen oe Sao eee tee See eee 532’ 
Trade name of competitor, simulating. (See Simulating, etc.)___------- 1343: 
Truck, differential in price based on, as against transportation by rail, as 

discriminatory. (See Discriminating in price, etc.) ____-=._---------- 1292 


Unfair methods of competition and unfair or deceptive acts. and practices 
involved in Commission’s decisions, dismissals, findings and orders in 
this volume: See— 

Advertising falsely or misleadingly. 

Aiding, assisting and abetting unfair or unlawful act or practice: 
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